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[lM2Dflr)18;  (18l0w.)18;  (2  8l0w.)  10,  SO;  (8  Stew.)  M^  ti| 

a8l0w.ftP.)tl;  (l,tiS8tew.ftP.)88;  (4, 5  Stsw.  ft  P.)  M;  (5  Stnr. 

ft  P.,  and  1  Porter)  80;  (1,2  Porter)  87;  (3^  4  Porter)  89;  (4,fi^6Portw) 

80;  (e^  7  Porter)  81;  (8,  9  Porter)  88;  (1)84^  86;  (2,  8)86;  (3^  4)87; 

(4,  5)  80;  (6,  7)  41;  (7,  8)  48;  A  10)  44;  (11,  12)  46;  .(13,  14,  16)  48; 

(IS,  16)  60;  (17, 18)  68;  (18, 19)  64;  (20^  21)  66;  (22;  28)  68;  (21,  20) 

60;  (20^27)68;  (28^29)66;  (29^8(^81)68;  (81, 8%  88)  70;  (38;  84, 86) 

78;  (86b  86^  87)  76. 
Absaiiia»-^1,  2) 88;  (2)86;  (8)86;  (4)87,88;  (6)80,41;  (6)48;  a« 

44^  46;  (8, 9)  47;  («,  10)  60;  (1(1, 11)  68;  (11, 12)  64;  (12;  18)  66;  (U^ 

14)  68;  (14, 16)  60;  (16, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (90)  78| 

(21,22)76. 
aAUfOMiiA-<l)  68,  64;  (2)  66;  (8)  68;  (4)  60;  (6)  68;  (6)  66;  (7,  8|  68| 

(9;  10;  11)  70;  (12;  1^  14)  78;  (14,  16,  16, 17)  76. 
OaniKmoinr— (Kiiby,  and  1,  2  Boot)  1;  (1,  2  Dfty)  8;  (8  Day)  8;  (4  Jhj)  4; 

(6D»7)6;  (1)6,7;  (2)7;  (3)8;  (4)10;  (6)18;  (6)16;  (7)18;  (8)  80; 

(9)81;  (10)  86,  86,  87;  (11)  87,  80;  (12)  80;  81;  (18)  38;  (1^  14)  86; 

(14)86;  (16)88,80;  (16)41;  (17,18)44;  (18)46;  (19)48;  (19,  20)60; 

(20)68;  (21)64;  (21,22)66;  (22)68;  (23)60;  (23;  24)  68;  (26)66; 

(26,  26)  68;  (27)  71;  (28)  78;  (29)  76. 
DBJkWABU— <1  Harr.)  88;  86,  86,  87;  (2  Harr.)  80,  80;  81,  88;  (4  Hatr.) 

48,  44;  (6  Harr.)  48,  60;  (1  Hoiist)  68,  68;  71;  (2  HousL,  2  Dd. 

Gh.)7& 
runoDA.^) 44^  46;  (2) 48,  60;  (8)68;  (4)64,66;  (6)68;  (6)68,66; 

(7)  68;  (8)  71,  78;  (9)  76. 
0«>BOiA-(l  T.  U.  P.  CJharlton) 4;  (1)44;  (2;  8)46;  (4^6)48;  (6,7)60; 

(8, 9)  68;  (9, 10)  64;  (11, 18)  66;  (12, 1^  14)  68;  (16^  16)  60;  (17, 18, 19) 

68;  (19,20)66;  (21,  22;  28)  68;  (24,26^20)71;  (27, 28)  78;  (29)  74| 

(29,  80,  81)  76. 
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e)  8;  0  Sen. )  8S.  M»  S7.  88^  M.  801  88, 88;  t2  Boun.  | 
88^85;  (38enB.)86;  CX  4  Scun.)  88;  (48cuii.)89;  (1  Oil]iL)4I| 
(2 Gilm.) 43;  (3 Gilm.) 44;  (4Gilm.)46;  (5 Gilm.)  48,  60;  (11)  60s 
(11,  12)  68;  (is;  13)  64;  (13,  14)  66;  (14,  15)  68;  (15)  00;  (16)  61;  (16^ 
17)  68;  (17,  18)  66;  (18^  19)  68;  (191,  »,  21)  71;  (21,  22,  23)  74;  (23^ 
94,25)76. 

lniiAVA-^1  BlackfO  18;  (2  BbddL)  18^  84  81;  (3  Bbckt )  86, 86;  (4  Blackf. ) 
88;  89,  8a  88;  (5  Bbekl)  88, 88;  86^  86;  (6  Blackf.)  86,  88,  89; 
(7  BlackL) 39,  41,  43;  (8  BbekL) 44,  46;  (1)48^60;  (2)68;  (2,8) 
64;  (3)  66;  (4)  68;  (^  6)  61;  (8,  7)  68;  (7,  8)  66;  (9,  10)  68;  (10;  11> 
71;  (12,  13)  74;  (14,  15)  77. 

IowA-<Morris)  89,  4t  43;  (1  O.  Gima)  46,  48^  60;  (2  G.  Graene)  68| 
(3  G.  Graene)  64,  66;  (4  G.  Gima)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66| 
(4,  5)  68;  (6,  7)  71;  (7,  8,  9,  10)  74;  (10,  11)  77. 

KK2rrccKT--(l  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bn>b)  6; 
(4Bibb)7:  (1  A.  K.  Manh.)  lO;  (2A.  K.Manh.,andLitt  SeL  Gbs.)18; 
(3  A.  K.  Marsh.,  and  1,  2  Litt)  18;  (3,  4  Utt.)  14;  (1,  2  Hon.,  and  5 
litt)  16;  (3,  4  Hon.)  16;  (5,  6  Hon.)  17;  (7  Hon.)  18;  (1,  2,  3  J.  J. 
Harsh.)  19;  (3,  4,  5  J.  J.  Harsh.)  80;  (5,  6  J.  J.  Hanh.)  28;  (7  J.  J. 
Harsh.)  88,  83;  (1  Dana)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(5  Dana)  30;  (6,  7  Dana)  88;  (8,  9  Dana)  83;  (9  Dana,  and  1  R  Hon.) 
86;  (I,  2  R  Hon.)  36;  (2,  3  R  Hon.)  38;  (3,  4  R  Hon.)  39;  (4,  5  R 
Hon.)  41;  (5,  6  R  Hon.)  43;  (6  R  Hon.)  44;  (7  R  Hon.)  46;  (7,  8  R 
Hon.)  46;  (8,  9  R  Hon.)  48;  (9,  10  R  Hon.)  60;  (10,  11  R  Hon.)  68; 
(12  R  Hon.)  64;  (13  R  Hon.)  66;  (14 R  Hon.)  68;  (14, 15  R  Hon.) 61; 
(15,  16  B.  MoQ.)  63;  (17  R  Hon.)  66;  (18  R  Hon.)  68;  (1  Hetc.)  71; 
(2  Mete.)  74;  (3  Mete)  77. 

Louisiana— (1,  2,  3  Hart)  6;  (3,  4  Hart)  6;  (5, 6, 7  Hart)  18;  (8, 9, 10, 1 1, 
12  Hart.)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Hart,  N.  S.)  16;  (4,  5  Hart.. 
N.  8.)  16;  (G  Mart,  N.  S.)  17;  (7  Hart,  N.  S.)  18;  (8  Hart,,  K.  S.)  19, 
80;  (1,  2)  20;  (2.  3)  22;  (3,  4)  23;  (5,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15, 16)  36;  (17, 18, 19)  36;  (1  Rob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  62;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77. 

HAiini— (1  GreenL)  10;  (2  GreenL)  11;  (3  GreenL)  14;  (4  GreenL)  16| 
(5  GreenL)  17;  (6  Greenl.)  19;  (6,  7  GreenL)  80;  (7,  8  GreenL)  88;  (8,  9 
Greenl.)  23;  (10  Ho.)  25;  (11)  25,  26;  (12)  28;  (13)  89;  (14)  30,  31; 
(15)  38;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  87;  (21,  22)  38;  (22,  23) 
89;  (23,  24)  41;  (25)  43;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  62;  (32,  33)  64;  (34,  35)  66;  (35,  86,  37)  68;  (37)  69;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74;  (48, 
49)  77. 
MabtlakiMI*  2,  3,  4  H.  &  H.)  1;  (1  R  &  J.)  2;  (2  H.  &  J.)  8;  (3  R  &  J.) 
6,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1  Bl. 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  Bl.  CJh.,  and  2,  3  G. 
k  J.)  80;  (3  Bl.  C^h.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  28;  i5,  G  G.  &  J.) 
86;  (6,  7  G.  &  J.)  86;  (7  G.  k  J.)  28;  (8  G.  &  J.)  29;  (9  G.  k  J.)  81; 
(10  G.  k  J.)  38;  (11  G.  k  J.)  83,  35,  37;  (1    ^.  k  J.)  36;  (1  Gill)  88| 


(SGin)4l;  (8 001)48;  (4Gm)46;  (^6GiD)46s  (e,7GiIl)48|0ajlI) 
mh  (9Gin)68;  (1)64;  (2.3)66;  (4,5)60;  (5»«,7)ei;  (8)68;  (9)  68| 
aO,  U)  66;  (is;  13)  71;  (14,  16)  74;  (16^  17)  77. 

lLuUA0HDBnTS~((iiU]U7)  1;  (1)  8;  (2,  3»  4)  8;  (5,  6)  4;  (7,  8)  6;  (9, 10, 11)  6| 
(12;  1%  14)  7;  (16, 16)  6;  (17)  6;  (1  Pick.)  U;  (2  Pick.)  18;  (3  Pick.)  16; 
(4,  6  Pick.)  16;  (6  Pick.)  17;  a  8»  9  Pick.)  16;  (9, 10  Pick.)  80;  (11,  IS 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (16, 16  Pick.)  86} 
(16^  17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20 Pick.)  88;  (22Piek.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met)  86;  (2, 3  Met)  87;  (^  4^  5 
M0t)88;  (5,6^7Met)89;  (7,8Met)41;  (9,10Met)48;  (ll,12M«t) 
46;  (12,  13  Met)  46;  (1,  2  Onah.)  48;  (3,  4  Onah.)  60;  (5  Onah.)  61| 
(6^  6 Cnah.)  68;  (60iiah.)68;  (7,  8  Onah.) 64;  (9  Onah.)  66,  67;  (10 
Onah.)  67;  (11, 12  Onah.)  66;  (1, 2  Gray)  61;  (3 Gray)  68;  (4  Gimy)  64; 
(5,  ^  7  Gny)  66;  (8,  9,  10  Gray)  66;  (10;  11,  12  Gray)  71;  (12;  13,  14 
Qray)  74;  (14,  15,  16)  77. 

MsBiOAN— (1  Dong.)  40, 41;  (2  Bong.)  46,  46^  47;  (1)46,61,68;  (2)66^ 
67;  (2,3)69;  (3)61,64;  (4)66,69;  (6)71;  (6,6)78;  (6,7)74;  (8^ 
9)77. 

MnmEBOTA— (1)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4^  6)  77. 

MoBOBirFx-HWalker)  18;  (1  How.)  86, 88, 89, 81;  (2  Hoir.)88;  (8, 4 How.) 
84;  (4,  6  How.)  86;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smadai 
&M.)40;  (2,3Smedea&M.)41;  (4,68xnedea&M.)48;  (6, 6, 7 Smedea 
h  M.)  46;  (8,  9  Smedaa  ft  M.)  47;  (9,  10  Smadaa  ft  M.)  48;  (11  Smedao 
ft  M.)  49;  (12,  13  Smadaa  ft  M.)  61;  (13,  14  Smadaa  ft  M.)  68;  (23)  66, 
67;  (24,  26)  67;  (26,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  82)  66; 
(33,  34)  69;  (36,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77. 

MnBOVBi— (1)  18, 14;  (2)  88;  (3)  88,  88,  86,  86;  (4)  88,  89,  81;  (5)  81, 

88;  (6)  84,  86;  (7)  87,  88;  (8)40,  41;  (9)  43;  (9, 10)  46;  (10, 11)  47; 

(11, 12)49;  (12)  61;  (13)  68;  (14, 16)  66;  (16, 16, 17)67;  (17, 18, 19)69; 

(19,  20)  61;  (20, 21,  22)  64;  (22,  23,  24)  66;  (24,  26,  26)  69;  (26,  27)  78; 

(28)  76;  (29,  30,  31)  77. 
Viw  Hampshxbs— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  80;  88;  (6)  83,  86,  86; 

(!)  86,  88;  (8)  28,  89,  81;  (9)  81,  38;  (10)  84;  (11)  86;  (12)  37;  (13) 

88;  (13,  14)  40;  (15,  16)  41;  (16,  17)  43;  (18)  46,  47;  (19)  49;  (19,  2Q) 

61;   (21,  22)  63;   (22,  23,  24)  66;   (24,  26,  26)  67;  (26,  27,  28)  69;  (28, 

29)  61;  (30, 31,  32)  64;  (33, 34)  66;  (3^  36)  69;  (36,  37)  78;  (37, 38,  39)  76; 

\  (40  41   42)  77. 

Vsw  JxHSETMOoze)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Sonth.)  7;  (2  South.)  8; 

(1  Halflt)  10;  (2  Halat)  U;  (3  Halat)  14;  (4  Halat)  17;  (6  Halat)  18; 

(6  Halat)  19,  80;   (1  Sax.,  7  Halat)  81;   (1  Gr.,  1  Sax.,  7  Halat)  88; 

(1  Sax.,  1  Gr.)  83;  (1, 2Gr.)  86;  (2  Or,)  87;  (3Gr.)  88,  89;  (2Gr.  Oh.) 

89;  (1  Hanr.,  3  Gr.  Oh.)  81;  (1  Hair.,  1  Gr.  Oh.)  38;  (2  Hanr.,  1  Gr.  Oh.) 

84;  (1  Gr.  Oh.,  2,  3  Harr.)  86;  (3  Hair.)  87;  (3  Gr.  Ol,  1  Spencer,  3, 

4  Hanr.)  86;  (1  Spencer,  3Gr.  Oh.)  40;  (3Ghr.  Oh.)  41;  (1  Spencer,  3Gr. 

Oh.,  1  Halat  Oh.)  43;  (1  Spencer,  1  Halat  Oh.)  46;  (1  Zab.,  2  Halat  Oh.) 

47;  (2  Zab.,  3  Halat  CHi.)  61;  (2;8Zab.)68;  (3  Zab.,  4  Halat  Oh.)  66; 

(8 Zab.,  1  Stock.  Oh.)  67;  (4Zab.,  1  Stock.  Oh.)  69;  (4 Zab.)  61;  (4Zab., 

1  Dotoh.,  1,  2;  3  Stock.  Oh.)  64;  (2;  3  Stock.  Oh.)  66;  (1  Dutch.)  67; 

(8I>ntdiv8Stook.Oh.)69;  (31>ntch..  IBeaaley'aBq.)  78;  (4Diitek) 

76;  (4  Ihiteh^  2  Beaal«y'a  Bq.)  7a 
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Vbw  Tobk— <1,  2  Jobni.  Om.)  1;  (8  Jdhnik  Om.,  1,  SOu.  Om.,  1,  S;  SOu.) 
8;  (l»2»3Jo]iiis.)8;  (4^  6  John*.)  4;  (tf,  7, 8  Jolms.)  6;  (9»  10^  llJohzu.) 
6;  (12,  13^  14  Johiu.,  1,  2  Johiu.  Ch.)  7;  (15^  16^  17  Jolms.,  8^  4  Johiu. 
Oh.)  8;  (18  John*.,  5  Jobni.  Oh.)  9;  (10  John*.,  6  Jobni.  Oh.)  10;  (20 
Jolms.,  7  Johna.  Ch.)  11;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  Cow.)  14;  (3^  4. 
6  Cow.)  16;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  P&jge,  I,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  6,  6  Wend.)  81;  (2;  3  Paige, 
8;  7,  8  Wend.)  88;  (3  Paige)  88^  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 
II  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Peige,  13»  14  Wend.) 
88;  (6  Paige)  89;  (15,  16  Wend.)  80;  (8»  7  Paige^  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23»  ^  25 
Wend.,  8  Paige)  86;  (25,  26Wend.,  1, 2  Hill,  9  Paige)  87;  (9  Paige,  2,3 
HiU)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1,  2  Denio,  11  Paige,  1  Barb.  Ch.)43;  (1,  2  Barb.  Ch.,  3  Denio)  46; 
(4^  5  Benio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  68;  (4,  5,  6)  66;  (^  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19, 20)  76; 
(21,  22)  7a' 

NoBTH  Carolina— -(1  Mart.,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conl)  8; 
(1  Mnrph.)  8,  4;  (2  Mnrph.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  B.)  7;  (3  Mniph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Dev.)  17; 
(2  Dey.)  18,  81;  (1  Dev.  Eq.)  18;  (3  Dey.,  2  Der.  Eq.)  88,  84;  (4  I>ev., 

2  Dev.  Eq.)  86;  (4  Ber.,  2  Bev.  Eq.,  1  Dev.  &  B.,  1  Dev.  &  B.  Eq.)  87; 
(1,  2  Dev.  &  B.,  1  Dey.  &  R  Eq.)  88,  80;  (1  Dev.  &B.  Eq.,  2  Dev.  &B.) 
81;  (3,  4  Dev.  &  B.,  2  Dev.  &  B.  Eq.)  88;  (4 Dev.  &  B.,  2  Dev.  &B.  £q.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2, 3  Ired.,  2Ired.  Eq.) 
88;  (3, 4Ired.,  2,  3Ired.  Eq.)  40;  (4,  5  Ired.,  3Ired.  Eq.)48;  (5,  6  Ired. 
3,  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)46;  (7, 8Ired.,  4»  5Ired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Bq.)  68;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Ired. 
Bq.,  Boabee  L.,  Busbee  Eq.)  67;  (Basbee  L.,  1  Jones  L.,  Buabee  £q.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4^  5  Jones 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  (4, 5  Jones  Eq.,  7  JoHes  L.)  76; 
(5,  6  Jones  Eq.,  7,  8  Jones  L.)  78. 

Obio--(1)  18;  (2)  16;  (3)  17;  (4)  19*  80;  (5)88, 84;  (6)  86,  87;  (7)  88,  80; 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  15)  46; 
(16)  47;  (17)  49;  (18)  61;  (19)  68;  (20)  66;  (1,  2  Ohio  St)  69;  (3,  4 
Ohio  Si.)  68;  (4,  5  Ohio  St.)  64;  (5,  6  Ohio  St.)  67;  (7»  8  Ohio  St.)  70; 
(8,  9)  78;  (10,  11)  7a 

Obioon— (1)  68,  76. 

PSDnrsTLYANiA— (1  Add.,  1,  2,  3  DalL,  1,  2Teate8)  1;  (1  Bin.,  8, 4  Teatec)  8; 
(2  Bm.)  4;  (3,  4  Bin.)  6;  (5,  6  Bin.)  6;  (1,  2  Serg.  &  B.)  7;  (8, 4  Soe^.  & 
B.)  8;  (5,  6  Serg.  k  B.)  9;  (7  Serg.  &  B.)  10;  (8,  9  Serg.  &  B.)  U;  (10 
Serg.  &  B.)  18;  (11,  12  Serg.  &  B.)  14;  (13  Serg.  &B.)  16;  (14,  15,  16 
Serg.  &  B.)  16;  (17  Serg.  k  B)  17;  (1  Bawle)  18;  (2  Bawle)  19;  (2 
Bawle,  1,  2  Penr.  k  W.)  81;  (3  Bawle,  2,  3  Penr.  k  W.)  88;  84;  (4 
Bawle,  1,  2  Watts)  86;  (4  Bawle,  2,  3  Watts)  87;  (5  Bawle,  4  WatU) 
88;  (1  Whart.)  89;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart.)  81; 
(7Watto)88;  (4Whart.)88;  (8, 9 Watts,  4^  6 Whart) 84;  (9,  lOWatta^ 
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6WliHl)a6;  (6 Whart,  1,  2,  3  WaMi  &  &) 87;  (SWatta  4  &)88; 

A4,5Watlift&)89;  (5,  6  Watte  ft  &)  40;  (7,  S»  9  Watte  ft  &)  48; 

a,8BLSt)44;  ft  a,  4.6)46;  (fi,«;7)47;  (7,8,9,10)48;  (10,11,12) 

81;  (18, 14, 16)  88;  (16, 17, 18)  86;  (18, 19,  20)  87;  (20^  21)  88;  (28)  80; 

(2^23^24)88;  (24,26)84;  (28^27)67;  (28,29)70;  (29;  30^  81,  82)  78; 

(is;  33,  84)  78;  (36,  36,  37)  7a 
8n>Ds  laLAXS— (1)  18, 88, 61,  88;  (2)68,87,80;  (3)88;  (3,4)87;  (4^6) 

70;  (5)  78;  (6)  76,  7a 
iooTH  CABOLnrA—^l,  2  Bay,  1  Daaan.  Iq.)  1;  (2  Daaan.  Iq.,  1  Bnw.)  8; 

(2  Bk«T.)  3;    (3  DeaaiL  Eq.,  2  Bkvv.)  4;    (8  BeaaiL  Eq.,  3  B^er)  6; 

(4  I>enui.  Bq.,  3 Bkw.)  8;  (lKoteftH.)8;  (1  Nott  ft H.,  1  MoCord)  10; 

(1,  2  IGOl)  18;   (2  MnOod)  18;   (1  Harp.  Iq.)  14;   (3  MoCord)  18;  (1,  9 

MoCord  Gh.)  16;   (4  MoCord)  17;  (1  Harp.)  18;  (1  Bai)  18;  (1,  2  Bai.. 

1  Bm.  Eq.)  81;  (2  Bm.,  1  Bm.  Eq.,  1  Bicfa.  Eq.)  88;  (1  Rich.  Eq.)  84; 

(1  HiD,  1  HinGlL)88;  (2Hfl],  1, 2Hm  Ch.)  27;  (2  Hm  Ch.)  88;  (3 HOI, 

1  Bil07,  1  BiOay  Gh.,  2  HQl  Gb.)  80;  (Dadley)  81;  (Baoe)  88;  (Gheraa) 

84;  (1  lifliMiilL)  88;  (1  McHiilL  Eq.,  2  MoMalL)  87;  (2  HoMiilL,  1 

Spoan  Eq.)  88;  (1  l^oan,  1  Spaan  Eq.)  40^  48;  (1  Bioh.  Eq.,  1  Bioh.) 

2 Spaan)  48;  (1,  2 Bidb.,  1,  2 Bioh.  Eq.) 44;  (2,  4 Bioh.) 46;  (2Bioh. 

Eq.)  48;   (1  Sfcroh.  Eq.,  1,  2  Strob.)  47;  (2;  8  8trob.,  2  Strob.  Eq.)  48; 

9,  4  Strob.,  3  Strob.  Eq.)  61;  (4^  6  Strob.,  4  Bioh.,  4  Strob.  Eq.)  68; 

(a;  4  Bicfa.  Eq.,  4^  6,  6  Bioh.)  68;  (4  Bioh.  Eq.,  6  Bioh.)  67;  (6,  6  Rich. 

Eq.,  6Bich.)  80;  (6^  7Bich.  Eq.,  7,  8  Bioh.)  88;  (7,  8  Bich.  Eq.,  8,  9 

Bioh.  L.)  84;  (9,  10 Bioh.  K)  67;  (8,  OBaoh.  Eq.,  10,  11  Rich.  L.)  70; 

aORiefa.  Eq.,  11  Rioh. K)78;  (12 Bioh.  L.,  11  Rich.  Eq.) 76;  (12 Bioh. 

L.,  11,  12  Rich.  Eq.)  7a 
Itemnsn— <1  Orart)  8;  (1  Cooka,  2  Overt)  6;  (3,  4,  6  Hay.)  9;  (Peek)  14; 

(M.  ft  T.  17;    (1,  2,  3  Yerg.)  84;    (4,  6  Terg.)  86;  (6,  7  Terg.)  87; 

8  Terg.)  89;  (9, 10  Terg.)  80;  (10  Terg.)  81;  (1  MeigB)  83;  (1  Humph.) 

84;  (2  Hvinph.)  86,  87;  (3  Hnmph.)  89;  (4  Hmnph.)  40;  (6  Hom^) 

48;  (6  Humph.)  44;  (7  Humph.)  48;  (8  Humph.)  47;  (8, 9  Humph.)  49; 

{fi,  10  Humph.)  61;  (10,  11  Humph.)  68;  (1  Swan)  66, 67;  (2  Swan)  68; 

(1  Soeed)  80;  (1,  2  Snaed)  68;  (2  Sneed)  64;  (3  Snaed)  66;  (8;  4  Snaad) 

87;  (4^  6  Snaed)  70;  (6  Snaed,  1,  2Haad)  73;  (2,  3Haad)76;  (1  CVdd- 

well)  7a 
lteaa-(l)48;  (2)47;  (8)49;  (4,6)61;  (6,6)66;   (6)68;   (7,8,9)68; 

9,  IQl  11)  80;  (11,  12, 18)  68;  (13,  14,  16)  66;  (16,  17,  18)  67;  (18,  19^ 

2Q)  TO;  (20^  21,  22)  78;  (22)  76;  (28,  24)  76;  (26,  26  Snpp.)  7a 
Tmnn^l  N.  Ch^,  1  B.  Ghipu)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6, 18; 

a  Alk.,  2  D.  Gh^)  16;  (2  Aik.)  18;  (1)  18;  (2)  19,  81;  (8)  81,  88;  (4) 

68;  84;  (5)86;  (6)87;  (7)89;  (8)30;  (9)81;  (10)83;  (11)84;  (12)86; 

(1987;  (14)89;  (16)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 

m  49;  (20t  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  {2^  26)  68;  (28, 

2q  80;  (26;  27)  88;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (8(^  31)  78;  (81, 

82)  76;  (33^  83)  7a 
▼xworxA— <1  JdE,  1,  2  Waah.,  1,2  Gdl)  1;  (3. 4, 5  CSaU)  8;  (1,  2  Han.  ft  IL, 

60ba)8;  (4  H«n.  ft IL,  1  Munf.)  4;  (1  Va.  (W,  2, 3Munt) 6;  (4  Munf.) 

6;  (6 Mmf.)  7;  (6Mn]il)8;  (1  GHlm.)  8;  (1  RaiulUO;  (2Rand.)14; 

(a;  4,  Band.)  18;  (6  Band.)  16;  (6  Rand.)  18;  (1  Leigh)  16;  (2  Laijdi)  81; 

(8LiW88;  (8,  4 Leigh) 84;  (4 Leigh) 86;  (6 Leigh) 87;  (6Let^)88| 
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(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  83;  (10  Leigh)  84;  (11  Leigh)  86| 
(11, 12  Leigh)  87;  (1  Bob. )  80,  40;  (2  Bob.)  40;  (1  Oratt.)  48;  (2 Ontt.) 
44;  (3  Ontt.)  46;  (4  Gimtt)  47;  (4,  5  Gratt)  60;  (5,  6  G»tt.)  58; 
(TGratt.)  64;  (7,  8  Gratt.)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  Gratt)  66;  (13  Giatt)  67;  (13Gratt)  70;  (14  Gratt)  78; 
(16  Gratt)  76;  (16,  16  Gratt)  7a 
WnooHSiK— (1  Pin.)  89,  40,  48,  44;  (2  Pin.,  1  Ghand.)  68;  (2,  3  Pin.,  2,  3 
Ohand.)  64;  (3  Pin.)  56;  (1,  2)  60;  (3)  68;  (4)  66;  (6)  68;  (6)  70;  (7)  73ff 
a  8,  9,  10)  76;  (10,  11,  12)  7a 
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Smith  v.  Adionistratobs  op  Smith. 

f4  Dirwuww  908LJ 

OiAL  TBOMsa  TO  QiTM  OB  BiTini  TO  Soir  ov  FBomiOB  a  Cum  iStrnt  kk 
poMMBon  of  tiie  f  onnBr  as  tenant  of  the  latter,  is  within  the  stitats  d 
fruds^  and  Toad,  altiioiigh  the  wan,  with  the  assent  of  the  fsthery  oreoli 
boiliiingB  €n  Ihe  pfemises^  relyin^p  upon  snch  pfonuse. 

T&m  n  IiCFiJBD  PBomm  to  Pat  for  improTementSp  where  a  son,  who  ia 
the  tenant  from  year  to  year  of  his  father's  estate,  expressly  refosea  to 
proceed  with  the  improvements  till  he  has  his  fitther's  promise  that  the 
&nn  diall  ho  his  npon  his  Cither's  death,  and  the  h^Sin  does  not  keep 
ms  pfomise. 

Webb  Pjstt  to  AuBmnwr,  Vom  bt  Statutb  ov  Pbaub%  lula  to  sac* 
eente  it,  the  price  advanced,  or  the  valne  of  articles  delivered  in  part 
performance  of  the  contraot^  whether  in  money,  lahor,  or  ehattel%  may 
he  reoovered  back.  In  such  cases,  the  law  raises^  by  implication,  aprom- 
ise  to  pay  advances  made  npon  the  &ath  ol  the  oontraot^  and  for  wfaidi 
no  eonaideration  has  been  paid. 

Wbbb  Ybnbbb  in  Pobbebbioh  ubdbb  Pabol  AoBBBMBirT  for  the  pnrchisa 
of  Isnds  makes  improvements  npon  the  premises^  he  cannot  recover  the 
value  of  snch  improvements  in  an  action  at  law  npon  the  refnsal  of  the 
vendor  to  folfiU  the  oontraot. 

Whibb  8oh  Who  n  Tbbabt  ov  nm  Paxhbb  refosaa  to  make  improvo- 
ments  nntil  he  has  hii  Cither's  pronuse  that  npon  his  death  the  title  to 
the  land  shall  yest  in  the  son,  if  the  son  makee  the  improvements,  bat 
frib  to  get  the  title  to  the  land,  snch  improvements  invre  to  the  bcoiefit 
of  the  estate^  bat  the  son  may  recover  the  Talne  thered 

Wbbb  Sob  Wbo  m  Tbbabt  ow  ma  Paxhbb's  Bratb  makes  iiiqpwjvementi 
iherecn  in  porsnanoe  el  a  promise  from  the  Either  that  npon  hie  death 
Ihe  tiUo  to  the  land  shall  yest  in  the  son,  and  the  father  dies  withcnt 
giving  snch  title,  neither  the  vesting  of  the  title  to  the  land,  npon  whioh 

Ihe  improvements  were  erected,  in  the  son  as  one  of  the  heirs  of  the  in* 
Am.  Daa  Vou  LXXVm-4  49 
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teftate,  nor  the  anignmeiit  of  snoh  land  to  the  son  under  an  agreement 
among  the  heirs,  can  be  regarded  as  a  performanoe  of  the  intestate's  con- 
tract. The  son  may  therefore  reooyer  of  the  estate  the  Talne  of  the  im- 
proyements  erected. 
fiour  MAT  Rbooybb  Valus  ov  iMFEOTnciim  EsJKTEDf  whers^  being  the 
tenant  of  his  father's  estate,  he  makes  sneh  improvements  under  a  prom- 
ise from  the  father  that  upon  his  death  the  title  to  the  land  shall  vest  in 
tiie  son;  but  the  Either  dies  without  such  title  Testing  in  the  son,  and  an 
agreement  among  the  heirs  oontemplates  an  equal  division  of  the  intee- 
tate's  estate  among  all  the  heirs,  allowing  the  son  no  compensation  for 
the  improvements  more  then  he  would  have  reoeived  as  an  heir  at  law, 
had  the  improvements  been  made  by  him  gratuitously,  and  exclusively 
for  his  father's  benefit. 

Thb  opinioii  states  the  £eu^. 

Depue  and  Shiftman^  br  the  plaintiffB. 
Kennedy  and  SKenrard^  for  the  defendants. 

By  Court,  Gbebn,  C.  J.  The  contract  proved  upon  the 
trial  of  this  case,  or  which  the  evidence  tended  to  prove, 
was  clearly  within  the  statute  of  frauds  and  perjuries.  It 
was  a  contract  for  the  transfer  of  an  interest  in  land.  The 
plaintiff,  who  was  tenant  from  year  to  year  of  his  father 
(the  defendant's  intestate),  erected  new  buildings  upon  the 
demised  premises,  upon  the  authority  of  his  father,  who  told 
the  plaintiff  ''  to  go  on  and  build,  and  the  farm  should  be 
his,"  or,  as  another  witness  testified,  '*  to  go  on  and  fix  what  he 
had  a  mind  to — ^he  had  left  it  to  him."  The  evidence  in  the 
cause  would  have  warranted  the  jury  in  finding  that  the 
plaintiff  erected  the  buildings  with  the  consent  and  appro- 
bation of  his  &ther,  upon  his  express  promise  that  the  farm 
should  be  his  upon  his  father's  deatii,  by  deed  or  devise. 
The  contract  to  transfer  the  land,  being  within  the  statute  of 
frauds,  was  void,  and  cannot  form  the  foundation  of  an  ac- 
tion. The  plaintiff,  therefore,  clearly  could  not  sue  upon  the 
special  contract. 

May  the  jury  lawfully  infer  a  promise  to  pay  for  the  im- 
provements in  money  out  of  the  personal  estate  of  the  de- 
ceased? It  is  clear,  from  the  evidence,  that  the  erection  of 
the  buildings  was  not  a  voluntary  service,  nor  a  service  ren- 
dered relying  upon  the  generosity  of  the  intestate  to  make 
compensation.  The  son  expressly  refused  to  proceed  with 
the  buildings  till  he  had  his  father's  promise  that  the  farm 
should  be  his.  The  case,  therefore,  does  not  fall  within  the 
familiar  principle  that  no  promise  can  be  implied  to  pay  for 
gratuitous  services  or  services  rendered  in  exjiectation  of  a 
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l^acy:  Orandin  y.  Beadingy  2  Stock.  870;  Johman  v.  Hulh 
6eB,  Id.  832  [66  Am.  Dec.  773];  Jaeob$<m  y.  Le  Orangey  8  JohnA. 
199;  Martin  y.  Wrighty  13  Wend.  460  [28  Am.  Deo.  468];  LiP^ 
fbT.2Xii080fH4DaU.  111. 

But  will  the  law  raise  an  implied  promifle  to  pay  monejr 
when  there  was  an  express  promise  to  pay  in  land?  The 
answer  is,  that  the  jnromise  to  pay  in  land  was  yoid,  and 
tberefine  no  promise.  If  the  plaintiff  had  erected  the 
boildings  upon  the  intestate's  land  at  his  request,  the  law 
would  haye  implied  a  promise  to  pay  for  them.  The  plain- 
tiff is  in  no  worse  situation  because  the  defendant  made 
an  express  promise  to  pay  for  the  services  in  a  particular 
mode,  which  promise  is  itself  a  nullity.  The  true  principle, 
says  Hr.  Chief  Justice  Nelson,  is  this:  ^^The  contract  being 
yoid  and  incapable  of  enforcement  in  a  court  of  law,  the 
party  paying  the  money  or  rendering  the  services  in  pur- 
suance thereof  may  treat  it  as  a  nullity,  and  recover  the 
money  or  the  value  of  the  services  rendered  under  the  com- 
mon counts.  This  is  the  universal  rule  in  cases  where  the 
contract  is  void  for  any  cause  not  illegal,  if  the  defendant  be 
in  de&ult:"  King  v.  Browny  2  Hill  (N.  Y.),  486. 

The  principle  seems  to  be  perfectly  well  settled,  and  is  sus- 
tained by  very  numerous  authorities,  that  where  a  party  to  an 
agreement  void  by  the  statute  of  frauds  fails  to  execute  it,  the 
price  adyanced,  or  the  yalue  of  the  article  delivered  in  part 
performance  of  the  contract,  whether  in  money,  labor,  or  chat- 
tels may  be  recovered  back:  Mavor  y.  Pynej  3  Bing.  285;  Oray 
V.  Siily  Ry.  &  M.  420;  QiUet  v.  Maynard,  5  Johns.  85  [4  Am. 
Dec.  329],  and  cases  cited  in  note  a;  Shute  v.  Dorvy  6  Wend. 
204;  Loetwoad  v.  BameSy  3  Hill  (N.  Y.),  128  [38  Am.  Dec 
620];  Abbott  v.  Drapery  4  Denio,  51. 

In  all  such  cases,  the  law  raises,  by  implication,  a  promise 
to  repay  advances  made  upon  the  failii  of  the  contract,  and  for 
which  no  consideration  has  been  paid.  If,  as  a  consideration 
for  the  improvement,  the  intestate  had  agreed  to  devise  to  the 
plaintiff  a  different  tract  of  land  from  that  upon  which  the 
improvement  was  made,  the  case  would  be  clear  of  difficulty. 
But  as  the  improvement  is  made  upon  the  farm  agreed  to  be 
devised,  it  may  be  urged  that  the  improvement  was  made,  not 
for  the  benefit  of  the  intestate,  but  for  the  plaintiff's  own  bene- 
fit, inasmuch  as  he  resided  upon  the  farm  during  his  life,  and 
expected  to  receiye  it  after  his  death. 

It  is  true  that  where  the  vendee  in  possession  under  a  parol 
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agreement  for  the  purchase  of  land  makes  improvements  upon 
the  premises,  he  cannot  recover  the  value  of  such  improve- 
ments in  an  action  at  law  upon  thp  refusal  of  the  vendor  to 
fulfill  the  contract:  Oillet  v.  Maynardy  5  Johns.  85  [4  Am.  Dee. 
829];  Shreve  v.  GrimeSj  4  litt.  224  [14  Am.  Dec.  117]. 

The  improvements  in  such  case  are  not  made  at  the  instance 
or  request  of  the  vendee,  nor  for  his  benefit,  but  for  the  benefit 
of  the  party  making  them.  The  law,  therefore,  will  imply  no 
promise  by  the  vendee  to  pay  for  them.  But  this  case  does 
not  fall  within  that  principle.  The  plaintiff  was  not  in  poe- 
session  under  a  contract  for  the  land,  but  as  tenant  fix>m  year 
to  year  paying  rent.  The  improvements  inured  to  the  benefit 
of  the  intestate.  He  might,  upon  the  completion  of  the  im- 
provements, have  turned  the  plaintiff  out  of  possession,  or  de- 
manded and  received  an  increased  rent  for  the  premises  during 
his  life.  He  was  instrumental  in  having  the  improvements 
made.  The  plaintiff  refused  to  make  them  until  he  had  hi» 
fiEiiher's  promise  that  the  land  should  eventually  be  his.  The 
improvements  were  not  only  made  by  the  procurement  of  the 
intestate,  and  for  his  use,  but  his  estate  has  actually  received 
the  increased  value  of  the  improvements  made  by  the  money 
and  the  labor  of  the  plaintiff.  There  seems  no  good  reason^ 
either  in  law  or  equity,  why  the  jury  may  not  infer  & 
promise  to  pay  for  them.  If  it  be  objected  that  the  evidence 
in  the  cause  admits  of  a  different  interpretation,  and  that  the 
terms  of  the  contract  were  different  fix>m  those  above  stated, 
the  answer  is,  that  what  is  really  proved  by  the  evidence 
was  a  question  of  fact,  and  should  have  been  submitted  to  the 
jury. 

3.  The  legal  rights  of  the  plaintiff  under  the  contract  were 
in  nowise  affected  by  the  agreement  entered  into  among  the 
heirs,  after  the  death  of  John  S.  Smith,  for  the  settlement  of 
the  intestate's  estate.  It  was  expressly  stipulated  that  noth* 
ing  in  the  agreement  should  bar  or  release  any  claim  which 
either  of  the  heirs  might  have  against  the  estate. 

4.  Neither  the  vesting  of  the  title  to  the  land  upon  which 
the  buildings  were  erected  in  the  plaintiff,  as  one  of  the  heira 
at  law  of  the  intestate,  nor  the  assignment  of  a  portion  of  the 
farm  upon  which  the  buildings  were  erected  to  the  plaintiff 
under  the  agreement  among  the  heirs,  can  be  regarded  as  a 
performance  of  the  intestate's  contract  with  the  plaintiff.  The 
plain  sense  of  the  agreement  was  that  the  plaintiff  should  be 
paid  for  his  improvements;  that  their  value  should  be  added 
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to  his  portion  of  the  estate;  that  he  should  have  the  Ceutd  and 
tibe  buildings.  The  agreement  among  the  heirs  contemplates 
an  equal  division  of  the  intestate's  estate  among  all  the  heirs, 
allowing  the  plaintiff  no  compensation  whaterer  for  his  im- 
provements more  than  he  would  have  received  as  an  heir  at 
law  had  the  improvements  been  made  by  him  gratuitously 
and  exclusively  for  his  fisither's  benefit  An  allowance,  it  is 
true,  mi^t  have  been  made  in  the  division  of  the  estate  by 
the  commissioners,  with  the  assent  of  the  heirs,  to  the  plaintiff 
for  his  improvements.  But  it  is  not  contemplated  in  the  agree- 
ment; and  whether  made  or  not,  would  be  a  question  of  fSeu^ 
for  the  jury. 

The  verdict  should  be  set  aside,  and  a  new  trial  granted, 
and  the  circuit  court  should  be  advised  accordingly. 


Pabol  Oitt  ov  Lahd^  when  wiUuB  the  itetato  of  Cnuidi,  when  the 
ii  indno6<i  to  make  hnpravemeati  b7  the  promiee  of  gift:  Kate  to  CMt$if  ▼• 
Sarnkart.  si  Am.  Deo.  043,  6M. 

iMFBOvxianrae  Mads  sr  Child  on  his  pemfe  lend,  oa  the  promiee  IIm* 
the  land  would  be  ghrm  to  him  at  hie  fatfaer'e  deeth,  wiU  not  take  the  oaee 
oot  of  the  etatate  of  fraade:  Poormom  t.  KUgoref  S7  Am.  Dee.  428,  and  note 
432.  Bnt  eee  Jfoore  t.  Piermrn,  71  Id.  409,  where  epeoific  performanoe  wae 
decreed  under  anch  drcnmetaiioea:  See  alao  note  to  (hie  caee  421. 

Wheh  Pabtt  MAKnro  iMnovmMMars  apon  the  land  of  another,  hia  eon- 
tnct  of  pnrehaee  being  void  beoaaae  not  in  writing  oan  recover  the  vafaie  of 
■ach  improvementB:  See  Herrktg  t.  PoUanTM  S9*r$^  40  Am.  Deo.  863^  and 
Bote  655;  and  also  Martm  t.  Aikmmm,  50  Id.  403. 

VsTDKB  WHXH  MAT  Rboovxb  vob  iMFBOVHiBim:  Soo  Jocktm  T.  Loomii^ 
15  Am.  Dec.  347,  and  extended  note  349;  Htchardson  t.  MeKinmm^  12  Id.  308^ 
and  note  312;  Craig  ▼.  Martin^  19  Id.  157;  MarUtk  v.  Atimmm,  50  Id.  403| 
Bryan  t.  Lofftma,  39  Id.  242;  McCamfbeU  t.  MdOaimgUO.  15  Id.  48. 

VsifPEE  WHZN  NOT  EnTITLXD  TO  CkXMPXVaATIOBr  lOE  IlOBOVnCBmi  S$Bh 

imry  ▼.  SUwari,  58  Am.  Dec  254. 

One  Who  hab  Gosx  into  Possmsion  ov  Land  vnder  *  verbal  gift^  and 
made  improTementa,  may  recover  therefor:  Rmeher  ▼.  Abdl,  48  Am.  Deo. 
406. 

Ijcpbovsmbnts  wbbn  Inubb  to  the  benefit  of  the  laadlordt  i\>tiieioy  ▼. 
lAtBAeth,  36  Am.  Deo.  33,  note  34. 

The  fbincepal  gasb  is  ornED  in  Ujpdifke  v.  Tm  BroeA,  82  N.  J.  U 
1]5^  117,  to  the  point  that  where  a  eon  rendered  eenrioae  to  hia  father, 
ander  promiae  that  be  should  be  compensated  therefor,  and  the  father  repu- 
diated the  promise,  or  failed  to  ezeonte  it»  the  son  may  recover  after  the 
fsther'a  death  the  Talne  of  his  sernoes,  espeetally  where  the  evidence  repels 
the  idee  tiiat  the  eenrioae  were  gratoitoDa.  So  where  m  pornhaeer  payamoa^ 
en  e  parol  oontract  to  ooavey  laads^  which  the  Tendor  refneee  to  cany  ont^ 
he  may  recover  the  money  back;  and  if  a  tenant  puts  improvements  on  lands 
by  permiaaiaa  of  his  landlord*  nnder  a  void  promise  to  convey  or  devise^  he 
■ay  recover  therefor,  even  thoo^  he  neglects  to  eeeore  himself  by  a  writ* 
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ten  oontraot^  m  reqiured  bythe  itetiite  of  fmnds:  Frmman  ▼.  Btttdity^  33  H«. 
J.  L.  538;  dtmg  the  principal  caw. 

Whbb  Qfsm  RssTDBBS  Valuable  SittVAUJBi  to  another  under  a  contrMife 
▼Old  by  the  statate  of  franda,  and  the  party  reoeiTing  the  Bervioea  refoaea  to 
perform  hia  part  of  the  contract^  the  party  rendering  the  aervioea  may  tioat 
the  ocntraet  aa  a  nnlli^,  and  recover  on  the  quanium  meruU:  Buckhidkam  ▼• 
Ludham,  87  N.  J.  Eq.  140,  citing  the  principal  caae. 

Vnmn  Who  inn»B  Oovteact  to  Pubo&asi  pata  up  *  boflding  on  Um 
premiaea  in  qneation,  and  the  vendor  refoaea  to  exeoato  the  conTeyanoe^  tte 
▼eodee  cannot^  at  oommon  law,  recover  the  cost  inouvad  in  makbg  audi  la- 
pfovement:  Fnemcm  v.  Aodtqr,  32  N.  J.  L.  281,  citing  the  prinoq^  oaaa. 


StATB   V.   GONOVBB. 

r4  DUTCHn,  9M.] 

^BEBiWW  Wbo^  bavxho  Ezbootioh  againat  the  gooda  and  chattda  of  one; 
eon,  leviaa  upon  and  aella  thoae  of  another,  ia  notgnilty  of  abraacholtlie 
condition  of  hia  official  bond;  and  hia  soretieo  are  not  thefeby  lendarad 
liable. 

OifiGUL  Aan  abm  Tbosb  Dohb  bt  Vnrra  ow  Owram;  aooh  aa^  if  properij 
done,  exoolpate  both  the  officer  and  hia  Baretiea  from  reaponaibility,  but 
which,  if  n^ected  or  improperly  done,  render  both  liable. 

UmviiGEAL  Acna  abs  Such  ai  abb  Commiitbd  nnder  color  of  office^  bvfe 
cannot  be  lawfully  done  or  jnatifled  by  the  offidal  character  of  the  offioar* 
or  by  any  prooeoa  in  hia  handa. 

If  Skxbiiv,  HAvnia  ExBOcnoy  in  hia  handa,  aeiae  the  property  of  *atnnger» 
he  ia  a  trespaaaer,  and  may  be  aned  for  the  tort  in  hia  private  capadityi 
bat  for  anoh  nnaathoriaed  act,  hia  aoretiea  are  never  reaponaible. 

ftBDmrr  Ssiziiro  Pbopbbtt  ow  Stbabobb  to  the  ezecntion  ia  a  heBpaaaar, 
and  may  be  reaisted.  If  he  oaUaforaaaiatanceb  heandhiaaaaiatantBai* 
all  treepaaaera,  and  may  be  reaiated  by  force.  If  the  party  reaiating  bo 
indicted  for  obatmcting  an  officer,  it  mnat  appear  that  the  officer  was 
acting  in  hia  official  capacity,  with  legal  proceea  or  other  antiiori^  to  do 
what  he  was  attempting  when  obstmoted,  and  if  it  appear  that  he  mm 
acting  nnder  color  and  not  by  virtue  of  official  aathority»  the  par^ 
leaiiting  ia  not  liaUe,  civilly  or 


The  opinion  states  the  facts. 

Littetl  and  Dayton^  for  the  plaintifb. 

B.  F.  Randolph^  for  the  defendants. 

By  Court,  Green,  C.  J.  General  demnner  to  the  dedara* 
tion  in  an  action  upon  a  sherifif's  bond.  The  breach  assigned 
is,  that  Conover,  as  sheriff  of  the  county  of  Monmouth,  by  yirtue 
of  executions  in  his  hands  against  Edmund  De  Groot,  levied 
upon  and  sold  the  goods  and  chattels  of  the  prosecutors,  then 
In  possession  of  De  Groot  as  bailee,  though  the  said  goods  were 
claimed  by  the  prosecutors,  and  the  sheriff  forbidden  to  sell 
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the  same.  The  declaratioD  also  avers  that  in  action  of  trof«r 
brought  by  the  prosecutors  against  Conover  for  the  recovery  of 
the  said  goods,  the  plaintiffs  recovered  judgment  for  one  thou- 
sand and  three  dollars  and  thirty-four  cents  damages,  and 
sixtythree  dollars  and  forty-one  cents  costs;  that  an  ezeeo- 
tion  against  Conover  upon  the  said  judgment  has  been  r^ 
tamed  unsatisfied,  and  that  by  reason  thereof  an  action  hath 
aocmed  to  the  plaintiffs  to  recover  against  the  sureties  upon 
the  bond  of  the  sheriff. 

Whether  the  &cts  stated  constitute  a  breach  of  the  sheriff's 
bond,  for  which  his  sureties  are  liable,  depends  upon  the  terms 
of  the  contract. 

The  condition  of  the  sheriff's  bond  is  that  he  ''  shall  well 
and  truly  execute  the  office  of  sheriff,  and  in  all  things  touch- 
ing  hia  said  office  shall  well  and  truly,  justly,  and  faithfully^ 
perform  and  execute  the  same:"  Nix.  Dig.  749,  sec.  2. 

The  statute  has  clearly  indicated  the  nature  of  the  obliga* 
tion  and  the  extent  of  the  liability  of  the  sureties,  by  providing 
that  any  person  who  may  be  aggrieved  '^  by  the  neglect,  d^ 
fault,  misklpractice,  or  misconduct  of  any  sheriff  in  his  offioe 
shall  be  entitled  to  prosecute  the  bond,  and  to  relief  against 
the  sureties:''  Nix.  Dig.  761,  sees.  11, 12. 

By  the  terms  of  the  statute,  '^the  neglect,  defEtult,  malprac- 
tice, or  misconduct  of  the  sheriff  in  his  <^ce "  constitute  a 
breach  of  the  bond.  If  the  sheriff,  under  an  execution  against 
A,  levy  upon  the  goods  of  B,  the  act  is  not  done  by  virtue  of 
his  office.  He  derived  no  authority  whatever  from  his  office, 
or  from  the  execution  in  his  hands,  to  seize  the  goods  of  a  third 
party.  He  had  precisely  the  same  right  as  a  private  individual 
to  seise  the  goods  as  he  had  when  invested  with  office  and 
armed  with  legal  process.  The  act  was  done  outside  of  his 
office.  He  acted,  it  is  true,  colore  officii^  but  not  virivie  offieiL 
In  the  action  brought  by  the  proeecutors  against  the  sheriff  for 
the  tort,  he  was  not  sued  as  sheriff,  nor  was  he  complained  of 
ibr  any  breach  of  official  duty.  He  was  sued  simply  as  an 
individual  £or  a  tort  committed  by  him  in  his  private  capacity. 
And  in  that  action  the  defendant  could  not  have  justified  by 
virtue  of  his  office  nor  of  the  process  in  his  hands,  nor  could 
his  official  conduct  in  any  way  have  been,  drawn  in  issue. 

If^  on  the  other  hand,  the  sheriff  had  been  sued  by  the  de- 
fendant in  execution  finr  any  abuse  in  the  execution  of  the  writ, 
the  conduct  of  the  cdieriff  in  office  would  be  drawn  directly  in 
question,  and  an  absence  of  official  malpractice  or  misconduct 
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would  haye  oonBtitated  a  good  defeziBe  to  the  actum.  In  an 
action  by  a  third  party  against  the  sheriff  for  taking  goods  by 
color  of  the  writ,  it  is  immaterial  with  what  motive  the  sheriff 
acted.  The  plaintiff  is  entitled  to  recover  for  the  wroi^  done, 
whether  the  sheriff,  in  the  seizure  of  the  goods,  acted  wantonly 
and  malicionsly,  or  in  good  fedth,  under  a  mistake  as  to  the 
ownership  of  the  goods.  But  can  an  honest  mistake  as  to  the 
ownership  of  goods,  and  a  bona  fid€  act  done  in  consequence 
of  such  mistake,  constitute  malfeasance  or  misconduct  in  office  ? 
The  sheriff  is  bound  in  the  execution  of  a  writ  of  fieri  facias 
to  levy  upon  all  the  goods  of  the  defendant  in  execution  within 
his  bailiwick.  If  he  neglect  or  refuse  to  do  so,  he  is  guilty  of 
official  misconduct,  and  his  sureties  become  liable.  But  if  the 
sheriff  can  show  that  he  was  unable  to  find  the  goods  of  the 
defendant  after  diligent  inquiry,  he  is  not  liable  for  malfeas- 
ance in  office,  although  the  plaintiff  in  execution  suffer  loss 
from  the  omission  to  levy.  The  complaint  against  the  sheriff 
is  not  that  he  did  not  perform  his  duty,  nor  that  he  performed 
his  duty  improperly,  but  that  he  acted  beyond  his  duty;  that 
he  did  an  act  which  neither  his  writ  nor  his  office  authorized 
him  to  perform,  and  thereby  became  liable  as  a  tort-feasor. 

The  official  bond  of  a  constable  under  our  statute,  though 
variant  in  phraseology,  is  substantially  the  itame  as  that  of  the 
sheriff.  The  condition  of  the  bond  is,  that  he  shall  truly  and 
faithfully  perform  all  the  duties  enjoined  on  him  as  constable: 
Nix.  Dig.  119,  sec.  1.  If  the  officer  having  a  capias  against  A 
should  refuse  to  arrest  him,  the  refusal  to  make  the  arrest 
would  clearly  violate  the  condition  of  the  bond,  because  it 
would  b^  a  fsdlure  to  perform  the  duty  enjoined  on  him  as  con- 
Stable.  But  if  on  the  capias  against  A,  he  arrest  and  imprison 
B,  though  the  officer  be  guilty  of  a  tort,  for  which  B  may 
maintain  his  action,  yet  the  false  imprisonment  of  B  is  not  a 
breach  of  his  official  bond.  The  failure  of  the  officer  in  such 
case  to  perform  his  official  duty  consists  in  the  failure  to  arrest 
the  defendant,  which  it  was  his  duty  to  do,  not  in  the  false 
imprisonment  of  a  third  party,  which  was  entirely  without  the 
scope  of  his  official  duty  or  authority. 

It  is  urged  that  the  sheriff  was  guilty  of  a  breach  of  official 
duty,  because,  after  claim  of  property  made  by  the  proseoutors, 
he  did  not  convene  a  jury  to  try  the  right  of  property  before 
proceeding  to  make  sale  by  virtue  of  his  execution.  The  law 
does  not  require  the  officer  to  convene  a  jury  to  try  the  right 
of  property.    He  is  required  to  delay  the  sale  for  the  space  of 
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ten  days,  that  the  claimant  may  have  a  jury  convened  to  try 
his  right.  But  even  this  he  may  not  do  if  the  plaintiff  in  ex^ 
cntion  elect  to  proceed  to  a  sale;  for  if  the  plaintiff,  on  receiving 
notice  oi  the  trial  of  the  right  of  property,  shall  indemnify  the 
sheriff  against  the  demand  of  the  claimant,  then  he  shall  sus- 
pend any  farther  proceedings  in  the  trial,  and  proceed  to  sell: 
Nix.  Dig.  249,  sees.  11, 12.  For  all  that  appears,  the  sheriff  in 
this  very  case  may  have  been  indemnified  by  the  plaintiff  in 
execution;  and  if  so,  an  attempt  is  now  made  to  convict  him  of 
miscondnct  in  office  for  doing  the  very  thing  that  the  statute 
imperatively  requires  he  shall  do.  How  can  it  be  official  mis* 
conduct  in  an  officer  to  do  an  act  enjoined  by  the  statute  as  a 
part  of  his  duty?     But  this  is  not  all. 

The  sheriff  having  in  his  hands  an  execution,  and  finding 
goods  in  the  possession  of  the  defendant,  acts  upon  the  legal 
presumption  that  they  are  his  goods,  and  accordingly  makes 
a  levy  and  return.  The  goods  are  subsequently  claimed  by  a 
third  party.  The  plaintiff  in  execution  indemnifies  the  sher- 
iff, and  the  statute  directs  that  he  shall  thereupon  proceed  to 
sell.  Now,  if  the  sheriff  refuse  to  sell,  he  violates  his  dntj 
and  the  condition  of  his  bond.  If  he  proceeds  to  sell,  he  is 
equally  guilty  of  a  breach  of  official  duty,  and  renders  his 
sureties  liable.  Such  a  result  could  never  have  been  within 
the  contemplation  of  the  legislature. 

This  statute  has  now  been  in  force  in  New  Jersey,  under  its 
colonial  and  state  governments,  for  more  than  a  century.  This, 
so  far  as  we  are  aware,  is  the  first  attempt  ever  made  to  hold 
that  torts  committed  by  the  sheriff,  not  in  the  execution  of  his 
office,  operated  as  a  breach  of  his  official  bond,  or  rendered 
his  sureties  liable.  If  no  reported  case  can  be  found  to  the 
contrary,  it  is  because  it  has  not  been  regarded  as  an  open 
question.  Such  we  believe  to  have  long  been  the  well-settled 
conviction  of  the  profession  as  to  the  true  construction  of 
the  sheriff's  official  bond. 

It  was  on  this  ground  mainly  that  the  court  upon  the  argu- 
ment declined  to  hear  counsel  in  support  of  the  demurrer. 
SiDce  the  argiunent,  I  have  carefully  examined  all  the  authori- 
ties cited  in  support  of  the  action  by  the  counsel  of  the  plain- 
tiffs, and  although  some  of  the  state  courts  have  adopted  a 
different  view,  I  find  nothing  in  the  reasons  advanced  to  change 
the  conviction  which  was  entertained  and  expressed  by  this 
court  on  the  argument.  The  question  was  very  elaborately 
discussed,  and  numerous  authorities  dted,  in  tfa^  recent  case 
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of  People  T.  Sehu/jfievy  4  N.  Y.  173.  In  that  case,  the  ooart  of 
appeals,  by  a  divided  court,  oTerroled  the  dedBioii  of  Che 
supreme  court,  and  held  that  a  seizure  of  the  goods  of  a  third 
party  by  the  sheriff  under  an  attachment  was  a  malfeasance 
in  office,  and  a  breach  of  the  condition  of  his  official  bond* 
Notwithstanding  the  respect  due  to  so  distinguished  a  tribunal^ 
I  find  nothing  in  the  arguments  advanced  that  have  created  a 
doubt  as  to  the  true  construction  of  our  statute. 

I  am  of  opinion  that  the  defendant  is  entitled  to  judgment 
upon  the  demurrer. 

Hainbs,  J.  The  question  presented  by  the  demurrer  is^ 
whether  a  sheriff  who,  having  an  execution  against  the  goode 
and  chattels  of  one  person,  levies  upon  and  sells  those  of  an- 
other, is  guilty  of  a  breach  of  the  condition  of  his  official  bond,, 
and  thereby  renders  his  sureties  liable. 

The  condition  of  the  bond  set  out  in  the  declaration  is  ia 
accordance  with  the  provisions  of  the  statute  (Nix.  Dig.  749^ 
sec.  2),  and  is  that  "the  said  Holmes  Conover  shall  well  and 
truly  execute  the  office  of  sheriff,  and  in  all  things  touching: 
his  office  shall  well  and  truly,  justly  and  faithfully,  perform, 
and  execute  the  same,  as  well  in  respect  to  all  persons  con- 
cerned as  to  the  state."  The  eleventh  section  of  the  same  act 
provides  that  it  shall  be  lawful  for  the  governor,  upon  applica- 
tion in  writing  by  any  person  "  who  may  be  aggrieved,  or  sup- 
pose himself  to  be  aggrieved,  by  the  de£etult,  malpractice,  or 
misconduct  of  any  sheriff,  in  his  office,"  to  order  a  prosecution, 
of  his  official  bond. 

By  the  terms  of  the  bond  and  its  condition,  the  sureties  be- 
came liable  for  the  official  acts  of  the  principal.  They  stipu- 
lated that  he  should  well  and  truly  execute  the  office  of  sheriff^ 
and  that  in  all  things  touching  his  office  he  would  well  and 
truly,  justly  and  faithfully,  execute  and  perform  the  same;, 
and  they  are  not  subject  to  prosecution,  except  for  some  alleged 
neglect,  default,  malpractice,  or  misconduct  of  the  sheriff  iiv 
his  office. 

Their  liability,  then,  depends  upon  the  question  whether  the 
conversion  of  the  goods  of  the  relators  under  an  execution 
against  another  party  was  an  official  act.  If  it  was,  they  are 
liable;  if  not,  they  are  not  liable,  and  the  demurrer  must  be 
allowed. 

In  examining  this  question,  it  may  be  premised  that  the 
liability  of  sureties  is  not  to  be  extended  by  construction,  but 
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to  be  Hmited  to  the  terms  of  the  obligation,  oooildeied  aooord* 
ing  to  their  troe  intent  and  meaning. 

In  People  t.  Spraker^  18  Johne.  896,  it  is  said  that  to  render 
sureties  liable,  the  case  mnst  be  within  the  words  and  plain 
meaning  of  the  statate.  It  would  be  against  pablic  policy,  as 
well  as  against  common  justice,  to  prescribe  the  terms  of  the 
bond,  and  then  by  constraction  to  extend  its  obligations  bo> 
jond  the  fair  intent  and  plain  meaning  of  those  terms. 

A  man  who  holds  the  office  of  sheriff  may  do  many  things 
which  will  render  himself  personally  liable,  but  for  which  his 
floreties  are  not  responsible.  The  sureties  do  not  bind  them- 
fldTes  to  protect  the  public  against  erery  act  of  their  principal, 
DOT  do  they  become  his  sureties  to  keep  the  peace.  And  it  is 
Deoessary  to  determine  what  acts  of  such  a  person  are  official, 
and  what  not  offidaL 

It  is  a  principle,  long  and  well  established,  that  official  acts 
are  those  which  are  done  by  virtue  of  the  office;  such  as,  if 
properly  done,  exculpate  both  the  officer  and  his  sureties  from 
responsibility,  but  which,  if  neglected  or  improperly  done,  ren- 
der  both  liable.  If  the  authority  is  exceeded,  or  the  duty 
omitted,  an  action  may  be  maintained  against  the  officer  in 
his  offi<dal  capacity,  and  his  sureties  held  responsible  for  it. 

Unofficial  acts  are  such  as  are  committed  under  color  of  the 
<dBce,  such  as  cannot  be  lawfully  done  and  cannot  be  justified 
by  the  official  character  of  the  sheriff,  or  by  any  process  in  his 
hands:  Seeley  v.  BirdeaU^  15  Johns.  267;  Alcoek  t.  Andreum^  2 
Esp.  542,  note;  Pratt,  J.,  in  People  v.  Sc^uyfer,  4  N.  Y.  187. 

If  a  sheriff,  having  an  execution  in  his  hands,  seise  the  prop- 
erty of  a  stranger,  he  is  a  trespasser.  He  may  be  resisted,  nci- 
withstanding  his  being  a  sheriff  and  having  the  execution.  If 
he  c^Us  fixr  assistance,  he  and  the  persons  assisting  are  all 
trespassers,  and  may  be  resisted  force  by  force.  If  the  person 
resisting  be  indicted  br  obstructing  an  officer  in  the  discharge 
of  his  duty,  it  must  appear  that  the  person  obstructed  was 
acting  in  an  official  capacity,  with  legal  process  or  other  au- 
thority to  do  what  he  was  attempting  when  so  obstructed.  If 
it  appear  that  he  was  acting  under  color  and  not  by  virtue  of 
official  authority,  the  party  resisting  is  not  liable  to  a  civil  or 
criminal  prosecution.  One  acting  under  color  of  authority 
cannot  justify  the  act  He  is  not  acting  officially.  K  sued  for 
the  trespass,  it  is  in  his  private  capacity.  If  he  plead  author- 
ity, and  seek  to  justify,  the  issue  tendered  is  to  try  whether  he 
was  acting  in  his  private  or  official  capacity.    If  determined 
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against  him,  it  is  because  the  act  was  without  authority  and 
extraoffidaL  Where  there  is  no  authority,  there  is  no  office, 
and  the  act  cannot  be  virtute  officii.  He  is  as  much  a  tres- 
passer as  if  he  had  no  writ  or  were  not  an  officer.  He  acts,  not 
by  virtue  of  his  office,  or  under  any  authority  conferred  by  it, 
but  under  color  or  pretense  of  the  office;  and  it  is  of  no  conse- 
quence whether  he  seized  the  goods  by  mistake  or  design,  he 
is  equally  a  trespasser.  The  question  is  not  whether  his  inten- 
tions were  good,  but  whether  his  power  was  sufficient. 

For  such  unauthorized  act,  the  sureties  never  assumed  any 
responsibility.  It  was  not  done  in  the  execution  of  his  office, 
nor  was  it  anything  touching  his  office.  It  was  no  de&ult, 
malpractice,  or  misconduct  in  his  office.  To  say  otherwise 
would  require  that  the  condition  of  the  bond  be  extended  beyond 
the  words,  and  the  plain  meaning,  and  clear  intent  of  it.  Such 
appears  to  me  to  be  the  clear  result  of  the  inquiry  upon  prin- 
ciple. For  authority,  we  find  no  case  in  point  in  this  state. 
The  absence  of  any  decision  of  a  question  so  important  is  per- 
suasive proof  that  the  profession  has  not  regarded  the  sureties 
of  a  sheriff  liable  under  such  circumstances. 

In  England,  we  find  no  direct  authority,  for  the  obvious  rea- 
son that  sherifi's  there  are  not  required  to  enter  into  official 
bond  with  sureties.  They  enter  into  recognizance  to  the  crown 
for  the  fSedthfal  performance  of  their  duties  in  regard  to  the 
revenue,  and  to  the  court  of  exchequer  for  the  execution  of  its 
writs  and  precepts;  but  a  party  aggrieved  by  any  malfeasance 
has  no  relief  from  that  source.  Sheriffs  there  are  required  to 
be  of  sufficient  freehold  ability  to  meet  the  claims  of  all  parties 
injured,  and  are  liable  only  in  suits  against  themselves  or  to 
amercement  for  neglect  of  duty. 

There  are,  however,  some  cases  in  which  the  question  of 
what  acts  are  colore  officii  and  what  virtute  officii  are  discussed, 
and  which  may  aid  in  this  investigation. 

The  statute  of  24  Geo.  II.,  c.  44,  sec.  8,  provides  that  an 
action  against  a  justice,  for  anything  done  in  the  execution  of 
his  office,  or  against  any  constable  acting  as  aforesaid,  shall  be 
brought  within  six  months  after  the  act  committed.  Under 
this  statute,  it  was  held  that  a  constable  who,  acting  under  a 
warrant  commanding  him  to  take  the  goods  of  A,  took  those 
of  B,  believing  them  to  belong  to  A,  was  entitled  to  the  benefit 
of  the  limitation.  The  court  considered  that  the  officer  was 
acting  in  good  faith,  and  was  therofore  to  be  considered  within 
the  provision  of  the  statute,  which  was  intended  not  to  deprive 
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the  party  injured  of  his  remedy,  but  to  reqtdre  diligenoe  in 
ponmng  it;  and  that,  being  remedial,  the  provision  might  be 
extended  by  constmction  to  protect  an  ofScer  acting  in  good 
iaith:  Pari(m  y.  WiUiamSy  3  Bam.  &  Aid.  330. 

A  case  more  in  point  is  found  in  1  Bam.  &  Aid.  227,  Thefh 
bald  v.  Orickmore^  where  a  constable,  having  a  warrant  of  die- 
treas  to  levy  a  church  rate,  unlawfully  broke  and  entered 
the  dwelling-house  of  the  plaintiff,  who  was  the  defendant  in 
the  warrant;  and  it  was  held  that  the  officer  was  acting  in  pur- 
soance  of  his  authority,  and  that,  although  he  exceeded  it,  he 
was  within  the  statute  limiting  the  time  for  bringing  the  action. 

So  in  SfMih  ▼.  WiUskirey  2  Brod.  &  B.  619,  where  con- 
stables, under  a  warrant  to  search  a  house  for  black  cloth 
which  had  been  stolen,  took  cloth  of  other  colors,  and  were 
held  to  be  within  the  limitation  of  the  statute,  they  acting 
under  authority,  but  abusing  it. 

In  Aleoch  ▼.  Andrews,  2  Esp.  542,  in  a  note.  Lord  Kenyon 
took  the  distinction  between  acts  done  under  color  and  by 
virtue  of  an  officer,  and  said  that  '^it  had  often  been  held  that 
a  constable  acting  colore  officii  was  not  protected  by  the  limita- 
tioQ  of  the  statute  of  24  Greo.  II.,  c.  44,  when  the  act  was  of 
SQch  a  nature  that  the  office  gave  him  no  authority  to  do  it, 
for  in  doing  that  act  he  was  not  to  be  considered  as  an  officer; 
but  where  a  man,  doing  an  act  within  the  limits  of  his  official 
authority,  exercises  that  authority  improperly,  or  abuses  the 
discretion  placed  in  him,  to  such  cases  the  statute  extends,  the 
distinction  being  between  the  extent  and  the  abuse  of  the  au- 
th<Hrity." 

We  are  referred  to  the  case  of  People  v.  Schuyler,  4  N.  Y. 
173,  decided  in  the  court  of  errors  of  the  state  of  New  York,  as 
definitively  settling,  in  that  state,  the  liability  of  the  sureties 
of  a  sheriff  who  seizes  the  goods  of  a  person  not  a  defendant  in 
the  writ. 

The  reasoning  of  the  majority  of  the  court  in  that  case  has 
£uled  to  satisfy  me  of  the  soundness  of  such  a  conclusion.  It 
is  the  opinion  of  a  divided  court  of  five  judges  against  three 
dissenting.  It  is  not  expressive  of  much  confidence  in  its  re- 
salts.  Judge  Grardiner,  who  delivered  the  opinion  of  the 
majoritjr,  says:  ^  We  are  inclined  to  regard  the  original  taking 
u  a  misapplication  by  the.  sheriff  of  the  authority  of  his  office, 
for  which  his  sureties  are  responsible."  The  learned  judge 
seems  to  disregard  the  distinction  between  acts  done  under 
eolor  and  those  done  by  virtue  of  the  office,  and  does  not,  I 
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think,  give  a  proper  constmction  to  the  authorities  to  which 
he  refers,  and  on  which  he  relies.  He  considered  the  cases  of 
Ex  parU  Beedj  4  Hill,  578,  and  Ex  parte  Chester,  6  Id.  555,  in 
conflict  with  each  other;  and  that  when  the  latter  was  deter- 
mined, the  liability  of  sureties  under  such  circumstances  was 
an  open  question.  On  an  examination  of  those  cases,  no  con- 
flict appears. 

In  Ex  parte  Reed,  eupra,  application  was  made  to  the  court 
for  leave  to  prosecute  the  official  bond  of  a  sherifl^,  who  had 
taken  the  goods  of  the  relator  under  an  execution  against  an- 
other, and  the  court  denied  the  motion  on  the  ground  that  the 
seizure  of  the  goods  was  not  virtute  officii. 

In  Ex  parte  Chester ,  supra,  the  court  granted  leave  to  prose- 
cute the  bond  of  a  sheriff  who  had  made  a  false  return  upon 
an  execution  by  returning  nyUa,  notwithstanding  the  defend- 
ant in  execution  had  real  and  personal  property  which  might 
have  been  levied  upon. 

These  cases  are  entirely  harmonious,  and  recognize  the  dis- 
tinction  between  acts  done  by  virtue  of  the  office  and  those 
done  under  color  of  it 

The  opinion  in  question  seems  to  rely  upon  the  case  of  Skin^ 
ner  v.  PhiUipSy  4  Mass.  69,  as  an  authority  on  this  point.  The 
scire  facias  in  that  case  recites  that  the  relator  had  suffered 
damage  by  and  through  the  misfeasance  and  malfeasance  of 
the  sheriff  in  his  office,  and  the  court  adjudged  "that  the 
party  injured  by  the  malfeasance  of  the  sheriff  or  of  his  deputy 
is  entitled  to  relief  on  his  bond."  What  was  the  nature  of  the 
malfeasance,  the  report  does  not  disclose,  but  it  appears  to 
have  been  some  wrong  done  by  the  sheriff  in  his  official  capa- 
city, and  we  have  the  fair  inference  that  it  was  done  by  virtue 
of  his  office,  and  not  by  color  of  it.  Surely  the  case  is  no  au- 
thority for  disregarding  that  distinction. 

The  cases  of  Archer  v.  Noble,  3  Me.  418,  and  Harris  v.  -Hari^ 
son,  11  Id.  241,  also  relied  upon  in  People  v.  Schuyler,  4  N.  Y. 
173,  are  directly  in  point,  but  they  appear  to  have  been  de- 
cided in  part  upon  the  weight  of  the  opinion  in  SKnner  v. 
PhiUips,  supra,  which,  as  has  been  shown,  does  not  determine 
that  question,  and  in  part  on  the  principle  that  a  sheriff  is 
liable  for  the  acts  of  his  deputy,  which  is  foreign  to  the  subject. 

The  case  of  People  v.  Schuyler,  supra,  being  the  determina< 
tion  of  the  highest  tribunal,  may  settle  the  law  of  New  York, 
but  its  reasoning,  for  which  alone  it  can  be  used  here,  is  not 
such  as  to  justify  us  in  adopting  it  as  the  law  of  New  Jersey* 
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The  opinion  of  the  difiaenting  judges  iB,  in  my  judgment,  a 
better  exposition  of  the  law,  and  more  in  conformity  with  the 
tme  principles  of  this  question,  and  is  also  in  aocordanoe  with 
the  previoos  decisions  of  the  courts  of  that  state  bearing 
upon  it. 

In  Sedey  t.  BirdaaUj  16  Johns.  267,  the  sherifP  was  sned  for 
a  false  return.  The  statute  required  that  for  anything  done 
by  virtue  of  his  office,  the  action  must  be  brought  within  the 
county  where  the  act  was  done;  and  it  was  held  that  the 
eheriff  was  entitled  to  the  benefit  of  the  proTision  of  the  stat> 
ate,  the  act  being  done  by  virtue  of  his  office. 

The  case  of  People  v.  Sprakery  18  Johns.  396,  was  an  aotion 
en  a  sheriff's  bond.  The  statute  requires  the  liability  of  the 
Aeriff  to  be  first  fixed  by  a  recovery  against  him  for  some 
defiault  or  misconduct  in  office.  The  relator  had  proceeded  by 
attachment  for  contempt  against  the  sheriff  for  not  returning 
a  writ,  and  the  sheriff  had  made  defEtult  by  not  appearing 
according  to  the  terms  of  his  recognizance,  and  the  court  de- 
termined that  it  was  not  evidence  of  such  misconduct  in  office 
MS  to  render  the  sureties  liable.  The  same  principle  was 
recognised  in  Morrie  v.  Van  Voaet^  19  Wend.  288.  The  cases 
id  Ex  parte  Reed,  4  Hill,  578,  and  Ex  parte  CheeUr^  5  Id.  566^ 
beftne  mentioned,  are  in  accordance  with  these. 

We  are  also  referred,  by  the  counsel  of  the  plaintiff,  to  other 
authorities,  which  were  also  relied  upon  in  the  majority  opin- 
ion of  People  V.  Sehwyletj  4  N.  Y.  178,  namely,  Carmack  v. 
Cammonwealihj  5  Bion.  184;  Fonythe  v.  £ZIw,  4  J.  J.  Marsh.  299 
[20  Am.  Dec  218],  and  CfmrnrnweaUh  v.  StoektM,  5  Mon.  192. 

These  all,  directly  or  indirectly,  hold  that  the  sureties  of  a 
sheriff  are  liable  where  the  goods  of  one  person  are  taken  upon 
an  execution  against  another. 

The  principles  on  which  these  cases  were  determined,  and 
the  reasoning  on  which  they  are  fotmded,  differ  so  widely  from 
what  we  are  accustomed  to  regard  as  correct  that  they  can 
have  but  little  weight  here.  In  the  case  of  Carmack  v.  Com- 
fnonweaUhy  5  Binn.  184,  the  ground  of  the  liability  is  chiefly 
the  fact  that  no  property  qualification  is  necessary  to  render  a 
person  eligible  to  the  office  of  sheriff,  and  that  persons  of  small 
property  are  often  elected,  and  the  smallness  of  their  property 
is  apt  to  ezdte  compassion,  and  thus  promote  their  election. 
Hence  it  is  said,  **  that  public  policy  and  public  security  re- 
quize  a  liberal  and  extended  construction  of  the  condition  of 
the  recognisance  Eat  the  fSsuthful  performance  of  the  trjsts  and 
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duties  to  his  o£Sce  lawfully  pertaining."  And  reference  is  also 
made  to  the  preamble  of  their  statute,  as  requiring  such  con- 
struction. 

In  Forsythe  v.  ElliSj  4  J.  J.  Marsh.  299  [20  Am.  Deo.  218], 
it  was  held  that  a  sheriff  and  his  sureties  were  liable  to  a  pur- 
chaser of  property  sold  on  an  execution  for  defect  of  title,  the 
sheriff  having,  on  an  execution  against  one  man,  sold  the  prop- 
erty of  another.  Such  a  principle  is  not  in  accordance  with 
the  long  and  well-settled  rules  of  our  state,  and  I  see  no  good 
reason  why  we  should  adopt  it  here.  To  hold  that  a  sheriff  is 
liable  to  a  purchaser  of  property  at  his  sale  for  defect  of  title, 
would,  in  this  latitude,  be  an  amusing  novelty. 

In  Commonwealth  v.  Stockton,  5  Mon.  192,  it  was  distinctly 
determined  that  a  sheriff's  sureties  are  liable  for  taking  the 
property  of  a  stranger  to  the  execution;  but  the  opinion  is  ex- 
pressly deduced  from  the  principle,  that  a  sheriff  is  liable  for 
the  official  acts  of  his  deputy.  "  It  is  unquestionably  true," 
remarks  Chief  Justice  Ousley, ''  that  for  any  illegal  act  which 
may  be  done,  either  by  the  sheriff  or  his  deputy,  by  color  of 
legal  process,  the  sheriff  is  liable  in  his  officiid  capacity  to  the 
person  injured,  whether  that  person  be  a  party  to  the  process 
or  a  stranger.  It  is  on  this  principle  that  actions  have  been 
frequently  sustained  against  sheriffs  for  the  acts  of  their 
bailiffs  in  taking,  by  color  of  execution,  the  property  of 
strangers."  And  hence  he  reasons  that  it  follows  conclusively 
that,  for  any  abuse  of  the  process  of  law,  the  party  injured, 
whether  a  party  to  the  process  or  a  stranger,  is  at  lib^y  to 
sue  the  sheriff,  and  may  sustain  an  action  on  the  bond 
against  him  and  his  sureties.  Such  reasoning  does  not  con- 
vince me  of  the  propriety  of  adopting  that  as  the  law  of  New 
Jersey. 

From  every  view  I  can  take  of  the  case  before  us,  both  on 
principle  and  authority,  I  am  satisfied  that  the  seizing  of  the 
property  of  a  person  not  named  in  the  writ  is  not  an  official 
act  done  by  virtue  of  the  office,  but  unofficial,  and  done  by 
color  of  the  office,  for  which  the  sureties  are  not  liable.  And 
hence  the  demurrer  must  be  sustained,  and  judgment  rendered 
for  the  defendant. 

Vbedekbuboh  and  Van  Dtke,  JJ.,  concurred. 


LiABUiiTT  ov  SuBBTiES  ov  Sherhf  tot  lui  levy  on  the  property  of  etran- 
See  oopiomi  note  to  CommomoeaUh  v.  Cote^  46  Am.  Dea  614,  615,  citing 
>*  «2»tt.-;«^l  eaae,  Init  showing  that  the  weight  of  authority  clearly 
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lidiM  tint  tku  ntnuigcr  may  maintain  an  aetioii  on  the  officer's  bond.    Ssan^ 
iae  tiiia  note  aa  w  the  lialnlUy  of  anrotiea  on  aheiifia'  bonda  gcneraDj. 

Aon  DovB  BT  Color  ov  Office,  Wbat  asms  See  BmHU  v.  ^csbr,  85  Am. 
Dm.  582,  and  note  58o. 

Shkeov  Who  Levies  Execftiom  on  the  gooda  of  a  atranger  oomnuta  a 
trespan:  Overby  ▼.  McOte^  63  Am.  Dec  49,  and  note  53,  collecting  other 
caaet.  The  sheriff  is  liable  if  he  seise  other  property  than  tiiat  of  the  debton 
UArop  r.  AruM,  43  Id.  256,  and  note  26^ 


Deokeb  V.  Adamb. 

14  Dutfenaa,  611.J 
Omuaom  aw  Bohd  Pan  Cxkiaim  Amoukt  Tanocnr  under  promiaa 
thai  it  shall  be  indorsed  as  part  payment  on  the  bond;  bnt  without  such 
indorsement  the  holder  assigns  i^  and  the  obligor  is  obliged  to  pay  the 
amooni  of  the  bond,  he  cannot  reoover  of  the  former  holder  the  amount 
so  paid. 

InmcAiniOT  aa  Lawnju.T  AsaioirBD  fob  Moiui  than  ia  due  upon  it»  aoaa  to 
gire  the  assignee  any  ri^^t  to  demand  more  than  ia  dne.  In  paying  tt^ 
therefore,  the  obligor  ia  entitled  to  a  deduction  of  any  payment  which 
he  may  haTe  made  to  a  preyions  holder,  whether  indoTMd  upon  the  bond 
ornot. 

HouKBt  OF  BovB  Who  AanoHS  It  for  more  than  ia  dne  thereon  ia  liable  to 
tike  saaignee  for  the  deficiency.    Hie  right  of  action  la  in  the  «— '|p^ 
and  is  an  unassignable  rij^tk 

The  opiBion  oontainB  the  facts. 

Iiiiin,  for  the  plaintiff. 
MeCarieTj  for  the  defendant. 

By  Court,  Whelplxt,  J.  The  plaintiff  in  the  court  below 
foed  the  defendant,  in  an  action  of  debt,  to  lecorer  fifty  dol* 
larSy  which  he  alleged  was  due  to  him  from  Decker,  under  the 
following  circumstances,  set  forth  in  his  declaration:  that  on 
the  first  day  of  April,  1863,  the  defendant  was  the  holder,  by 
assignment^  of  a  bond,  executed  by  the  plaintiff  to  one  John  B. 
Decker,  and  while  he  so  held  the  bond  by  assignment,  the 
plaintiff  paid  to  defendant,  on  account  of  said  bond,  fifty  dol- 
lars, which  the  defendant  accepted  as  a  pa3rment  on  said 
bond,  and  promised  the  plaintiff  to  indorse  as  a  payment 
thereon;  that  defendant  did  not  credit  or  indorse  the  said  pay- 
XDent  on  the  bond,  but  assigned  it  without  so  doing  to  one 
to  whom  the  plaintiff  was  obliged  to  pay  the  amount 
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due  on  the  bond,  without  any  deduction  for  the  payment  so 
made. 

By  this  declaration^  the  plaintiff  below  stated  himself  out 
of  court.  The  declaration,  clearly  and  without  equivocation, 
stated  that  the  plaintiff,  the  obligor  of  the  bond,  paid  fifty  dol- 
lars on  it,  and  that  the  holder  received  it  as  a  payment  The 
averment  is,  that  so  much  was  absolutely  paid  on  the  bond; 
that  it  was  absolutely  paid  pro  tanto. 

The  bond  could  not  lawfully  be  assigned  for  more  than  was 
due  upon  it,  so  as  to  give  the  assignee  any  right  to  demand 
more  than  was  really  due:  Nix.  Dig.  342.  The  act  making 
bonds  assignable  so  provides.  If,  therefore,  the  declaration  be 
true,  the  plaintiff  could  not  have  been  compelled  to  pay^he 
fifty  dollars  again. 

The  complaint  in  the  declaration  is  not  that  the  plaintifiP 
paid  the  money  to  the  assignee  at  the  request  of  the  assignor, 
or  for  his  use  and  benefit,  but  that  he  was  compelled  to  pay  it 
over  again,  which  could  not  possibly  be  true.  After  the  money 
had  been  paid  by  him  to  defendant  as  a  payment  on  the  bond, 
and  had  been  accepted  and  received  as  a  payment  on  the 
bond  by  defendant,  the  plaintiff  could  not  have  recovered  the 
money  back  by  suit,  because  the  defendant  had  not  indorsed 
a  receipt  upon  the  bond;  that  was  unnecessary  to  give  legal 
effect  to  the  payment. 

If  he  could  have  suffered  any  damages,  and  did  sufibr  them 
on  accotmt  of  the  defendant's  failure  to  perform  his  promise 
to  make  the  indorsement,  he  might  recover  that,  but  nothing 
more.  The  subsequent  assignment  of  the  bond  could  not 
create  a  liability  to  pay  back  the  fifty  dollars,  which  did  not 
exist  before. 

The  action,  although  in  form  debt,  is  in  substance  case,  for 
damages  suffered  by  the  nonfulfillment  of  the  promise  to  in- 
dorse, which  the  plaintiff  could  not  by  any  legal  possibility 
have  sustained. 

If  the  payment  had  been  made  upon  a  promissory  note  not 
yet  due,  which  could  have  been  transferred  as  a  binding  se- 
curity for  the  whole  sum  mentioned  in  it,  the  case  would  have 
l)een,  perhaps,  different. 

I  am  unable  to  perceive  any  legal  ground  upon  which  the 
recovery  can  be  sustained.  It  was  not,  when  paid  by  the 
plaintiff  the  second  time,  paid  at  the  request  of  defendant; 
thA  declaration  denies  that    It  was  not,  when  first  paid,  so 
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pud  for  the  use  of  the  plaintiff^  bat  ezpfesdy  for  the  nee  of 
defendant^  who  reoeiyed  it  for  Mb  own  use. 

The  defendant  was  liable,  on  his  assigning  the  bond,  for 
more  than  was  due  on  it,  in  some  form  of  action  to  Linn,  his 
assignee,  and  remained  so  liable  tip  to  the  time  of  the  payment 
of  the  bond.  He  coold  not,  by  payii^  Linn  money  that  he 
was  not  entitled  to  receiTe,  get  firom  him  a  transfer  of  his  right 
of  action  to  recover  the  money  overpaid.  The  law  gave  that 
nght  of  action  to  Linn;  it  was  an  unassignable  right 

The  plaintifTs  remedy  was  to  defend  himself  against  the 
soit  €i  Lhm;  on  the  bond  he  had  a  complete  defense:  WhiU  t* 
Wardy  9  Johns.  282;  LaamU  y.  Ariner,  Id.  244;  Le  Oum  v. 
OtmoemewTf  1  Johns.  Cas.  436. 

The  plaintiff's  coonsel  dted  and  relied  npon  several  cases, 
decided  in  Massachnsetts,  somewhat  anomaloos  in  character. 
The  case  oi  Fowler  y.  Shearer^  7  Mass.  18,  if  decided  on  sonnd 
prindples,  which  I  do  not  admit,  diffeied  from  the  present 
case.  There,  an  attorney,  having  a  note  for  collection,  receiyed 
from  the  debtor  a  payment  on  it,  which  he  did  not  pay  over  to 
ibe  owner  of  the  note;  he  entered  np  judgment  for  the  whole 
amoont  of  the  note  against  the  defendant;  the  debtor  sued  the 
attorney  who  had  received  the  payment  The  conrt  permitted 
a  lecovery  on  the  ground  that  he  had  misapplied  the  money 
to  his  own  use,  and  had  no  right  to  retain  it  against  the 
debtor.    That  is  not  the  present  case. 

The  case  of  Rawe  v.  Smithy  16  Mass.  306,  is  clearly  unsound, 
and  cannot  be  sustained.  In  that  case,  a  party  had  made  a 
payment  upon  his  own  note  to  the  holder,  who  afterwards  re- 
eovered  a  judgment  for  the  whole  amount;  the  court  allowed 
the  judgment  debtor  to  recover  back  the  payment  notwith- 
standing  the  judgment  Upon  the  same  principle,  they  might 
have  permitted  him  to  recover  back  the  whole  note,  on  the 
ground  that  it  was  paid.  Of  what  use  would  a  judgment  be  ? 
What  would  it  settle,  if  such  were  the  law  ? 

In  the  case  of  Loving  v.  Mantfidd^  17  Mass.  394,  the 
court,  although  not  overruling  Fowler  v.  Shearer^  7  Id.  18,  ex- 
pressly refused  to  permit  an  action  to  be  sustained  for  credits 
not  indorsed  upon  a  note  upon  which  a  judgment  had  been 
obtained,  saying  the  remedy  was  in  the  first  action:  Marriott 
V.  Hampton^  7  T.  R.  269;  Hamlet  v.  Bichardson^  9  Bing.  644; 
Brown  v.  MeEinaUyf  1  Esp.  279,  show  that  this  case  is  not 
law. 

As  the  case  stated  in  the  pleading  of  the  plaintiff  is  clearly 
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intended,  it  is  nnneoessary  to  examine  the  statement  of  Gaota 
sent  up  with  the  eertiorari. 
The  judgment  must  be  reversed. 

Ogden,  J.,  concurred. 

Vbedenbubgh,  J.y  delivered  a  dissenting  opinion. 

Whbn  Bond  n  Absionbd,  the  legal  title  vesta  in  the  aasignee;  thm  ri^bi. 
of  ftotion  is  in  him,  and  the  action  mast  be  brought  in  hij  name:  Jmdiam  T* 
Thandtm^  44  Am.  Deo.  646. 

AasioNiB  ov  Bond  holds  subject  to  equities  of  the  maker,  at  the  tima  cC 
tibt  saagafflsat:  FrtmduU  etc  v.  Minor.  48  Am.  l>eo.  727. 
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Qumoi  Who  CowmAm  with  Obaittok  to  Pat  orv  IfoaioAaB  «i 

aa  heecniM  in  equity  the  principal  debtor  with  respeet  to  Um 

debfe^  and  the  grantor  beoomee  hie  surety. 
MonoAan  mat  hate  nr  FoftKLoeuu  Suit  Dmbkb  iq»  Dmomior 

AOAXnrr  Okamtb  ov  MosicuiOOBy  where  grantee  hee  eorenented  in  hii 

deed  from  the  mortgagor  to  pay  off  the  mortgage. 
QsLUPTMM  nfw  MomoAoxD  PimoBv  Who  Don  hot  Cowtaiit  to  Pat  o«f 

Dot  takea  the  premieea  aabjeot  to  the  inoambranoe,  bat  inenra  no  per* 

■anal  raapoocibility. 
Ckmntt  B  EirrrrLHD  to  Bnaanr  ow  All  Collateral  Obuoatioh8  nm 

Paxmbht  ow  Dxbt  whioh  aorety  thereon  hae  reoeiTed  for  hia  indemnity. 

Bill  to  foreclose  mortgage  filed  by  Klapworth  and  wilii 
igUDBt  Dressier  and  lee.    The  opinion  states  the  case. 

Keatby^  for  the  complainants. 

Rwnyanj  for  the  defendants. 

By  Court,  Gbssn,  Chancellor.  It  appears  by  the  master's 
report  that  the  mortgage  in  question  was  given  by  the  defend- 
ant Dressier,  on  the  eleventh  of  August,  1853,  for  the  whole 
purchase-money  of  the  mortgage  premises  at  that  time  con- 
Teyed  to  him  by  the  complainants.  On  the  first  of  August, 
1854,  Dressier  conveyed  the  premises  to  Ise,  the  other  defend- 
ant, by  a  deed  of  bargain  and  sale,  stating  therein  that  the 
premises  are  sold  "  subject  to  a  mortgage  for  three  hundred 
dollars,  which  Herman  Ise  does  hereby  agree  and  assume  to 
pay,  and  it  is  so  underetood  by  the  parties  to  these  presents.'' 
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The  master  further  reports  that,  in  his  opinion,  the  said  Herman 
Ise  should  be  decreed  to  pay  the  deficiency  (if  any)  with  inteir- 
est  and  costs,  after  applying  to  the  payment  of  the  debt  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  and  to  be  per- 
eonally  liable  to  the  complainant  therefor. 

1.  Is  Ise,  the  purchaser,  liable  to  the  complainant  for  the 
deficiency  ? 

2.  Can  the  liability  be  enforced  in  this  form  of  proceeding  T 
The  premises  are  not  merely  conveyed  to  the  plaintiff  sab- 

jeot  to  the  mortgage  debt.  When  this  is  done,  the  grantee 
takes  the  premises  subject  to  the  incumbrance,  but  incurs  no 
personal  responsibility.  But  the  grant  is  here  made  upon  the 
specific  condition  that  the  grantee  agrees  and  assumes  to  pay 
the  debt.  By  the  acceptance  of  the  title  the  clause  becomee 
his  covenant,  and  he  thereby  becomes  bound  to  the  grantor  te 
pay  the  mortgage  debt,  and  liable  to  him  for  any  deficiency 
which  may  exist  upon  a  sale  of  the  mortgaged  premises:  Ftf»- 
ley  V.  Simpsony  22  N.  J.  L.  811  [63  Am.  Dec.  262],  and  casee 
there  cited. 

Does  this  liability  inure  in  equity  to  the  complainants  ?  and 
may  it  be  enforced  for  their  benefit?  If  the  complainants, 
after  a  sale  of  the  mortgaged  premises,  should  enforce  payment  of 
the  balance  by  an  action  at  law  against  Dressier  upon  his  bond, 
it  is  clear  that  he  would  have  his  remedy  over  against  Ise. 
May  the  complainants  have  their  remedy  in  equity  directly 
against  Ise  when  Dressier  is  insolvent,  or  no  remedy  can  be 
had  against  him  personally  ? 

Where  a  grantee  in  a  d^  covenants  with  the  gprantor  to  pay 
off  an  incumbrance  subsisting  upon  the  premises,  if  the 
grantor  is  personally  liable  for  the  payment  of  the  incum* 
brance,  the  grantee,  by  virtue  of  the  agreement,  is  regarded  in 
equity  as  the  principal  debtor,  and  the  grantor  as  a  surety 
only.  And  it  is  also  a  principle  in  equity,  that  ''a  creditor  i» 
entitled  to  the  benefit  of  all  collateral  obligations  for  the  pay- 
ment of  the  debt,  which  a  person  standing  in  the  situation  of 
a  surety  for  others  has  received  for  his  indemnity,  and  to  re- 
lieve him  or  his  property  from  liability  for  such  payment:'' 
CuHi$  V.  Tylevy  9  Paige,  432;  Haisey  v.  Seedj  Id.  446;  King  v. 
Whitdyy  10  Id.  466;  Blyer  v.  MmhoUand,  2  Sandf.  Ch  478; 
RawBon  v.  Coplandy  Id.  261;  Trotter  v.  Hughes^  12  N.  Y.  74 
[62  Am.  Dec.  187]. 

These  cases  fully  establish  the  principles  above  stated,  and 
recognize  their  application  to  a  case  like  that  now  before  the 
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€(mrt  The  case  of  Blyer  ▼.  Monhottand^  2  SandC  Cb.  478,  is 
directly  in  point.  Adopting  and  applying  these  principles, 
they  control  the  present  case. 

Dressier  is  legally  liable  to  the  complainant  for  the  payment 
of  the  complainant's  mortgage.  Ise  has  covenanted  with 
DreesleT  to  pay  the  debt,  and  is  eventaally  liable.  It  is  a  part 
of  the  price  which  he  was  to  pay  for  the  premises.  Whether 
the  covenant  bound  him  to  pay  the  debt  to  Dressier,  or  directly 
to  the  complainants,  is  in  equity  immaterial.  The  effect  of 
this  arrangement  made  Dressier  in  equity  the  surety  of  Ise 
in  respect  oftfae  mortgage  debt  to  the  complainants.  The  obliga- 
tion inured  in  equity  to  their  benefit  This  result  is  perfectly 
equitable  and  just,  as  between  all  the  parties.  The  debt  is 
justly  due  and  owing  to  the  complainants.  Ise  is,  by  the  terms 
of  his  deed,  bound  to  pay  it.  It  is  a  part  of  the  price  of  the 
land  to  which  he  holds  the  title.  Dressier  is  not  in  equity 
liable  for  the  debt.  He  has  no  interest  in  the  land.  He  parted 
with  his  interest  to  Ise,  and  as  a  part  of  the  price,  received  his 
covenant  to  pay  this  debt.  In  equity,  the  debt  is  the  debt  of 
Ise,  and  Dressier  the  mere  security.  If  Dressier  should  be 
compelled  to  pay,  he  would  have  recourse  over  immediately  to 
Ise.  If^  therefore.  Dressier  were  able  and  willing  to  pay  the 
debt,  the  decree  against  Ise  is  in  accordance  with  equity.  But 
the  bill  charges,  and  the  master  reports,  that  Dressier  is  insol- 
vent, and  if  this  relief  is  denied  the  complainants,  the  result 
will  be  that  the  complainants  lose  their  debt,  and  Ise  requires 
title  to  the  land  without  paying  the  price  which  he  covenanted 
to  pay.  I  cannot  doubt  that  a  decree  against  Ise,  as  prayed 
for  in  the  bill  of  complaint,  is  in  strict  accordance  with  the 
principles  of  equity. 

It  remains  to  be  considered  whether  the  complainants  are 
entitled  to  such  relief  upon  a  bill  to  foreclose. 

In  New  York,  on  a  bill  filed  for  the  satisfaction  of  a  mort- 
gage, it  is  the  practice  to  decree  payment  by  the  mortgagor,  or 
by  any  other  person  who  may  have  become  security  for  the 
payment  of  the  debt,  of  the  balance  of  the  debt  remaining  un- 
satisfied  after  a  sale  of  the  mortgaged  premises.  This  is  done, 
however,  by  virtue  of  the  express  provisions  of  their  statute: 
2  R.  S.  191,  sees.  152, 154  (1829). 

Indei)endent  of  statutory  provision,  the  rule  of  equity  is,  that 
a  bill  to  foreclose  is  in  the  nature  of  a  proceeding  in  remj  and 
the  party  is  confined  in  his  remedy  to  the  pledge.  The  suit 
is  not  intended  to  act  in  personam:  Dunkley  v.  Van  Burenj  8 
Johns.  Ch.  331. 
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In  this  case,  the  bill  was  filed  to  foreclose  a  mortgage  given 
to  secure  the  pajrment  of  a  bond.  The  bill,  in  form,  was  an 
ordinary  foreclosure  bill.  The  complainant  applied  for  a  de- 
cree directing  the  mortgagor,  in  case  of  a  deficiency  upon  the 
Bale  of  the  mortgaged  premises,  to  pay  the  remainder  of  the 
debt.  It  was  ruled  that  his  proper  remedy  was  at  law  upon 
the  bond:  Hwit  y.  Lewinj  4  Stew.  &  P.  188. 

But  if  the  bond  be  lost,  or  if  there  be  other  special  circum- 
etanoes  which,  independently  of  the  mortgage,  give  the  court 
jurisdiction  over  the  demand,  a  decree  against  the  mortgagor 
will  be  made  for  the  balance  of  the  debt  remaining  unsatisfied 
by  a  sale  under  the  mortgage:  Oreen  v.  Crockett^  2  Dev.  &  B. 
Eq.  390;  Crutchfield  v.  Cohej  6  J.  J.  Marsh*  89. 

In  this  case,  the  complainant  has  no  remedy  whatever  at 
law  against  Ise.  The  claim  is  purely  equitable,  and  must  be 
enforced,  if  at  all,  in  a  court  of  equity.  The  bill  is  framed 
with  a  view  to  this  form  of  remedy,  and  prays  for  this  specific 
relief.  It  charges  that  Ise  is  responsible  for  the  debt.  He  has 
had  a  full  opportimity  of  answering.  Under  these  circum- 
stances, there  is  no  reason  why  he  should  not  be  decreed  to  pay 
the  debt  under  the  bilL 


Ths  nmrotPAL  case  is  cited  to  the  pomt  that  wliere  a  pniohAaer  from  a 
mortgagor  coyenaxitB  to  pay  the  mortgage  debt  he  beoomes  the  principal 
debtor,  and  the  mortgagor  becomes  a  sorety  thereon,  and  the  mor^agee  may 
cnforoe  the  purchaser's  obligation  to  the  extent  of  the  deficiency,  in  a  suit  to 
ioreolose:  IToy t.  BramhaU,  19 K.J.  Eq.  670;  JarmanY.  Wi8unU,2Al±  289; 
Stiger  ▼.  Mahone,  Id.  430;  Pruden  t.  WiUiams,  26  Id.  211;  Httyler^s  Shaqra 
T.  Atwood,  Id.  606;  Crwoea  v.  Ho&pUdL,  27  Id.  655^  656;  Fotm^  t.  Ttub- 
tf0»,  31  Id.  299;  liewarh  Saningt  InatUtOion  ▼.  Fi>rman,  33  Id.  440.  It  is  also 
eited  to  the  point  that  the  right  of  the  mortgagee  to  hold  such  grantee  tor 
the  deficiency  does  not  rest  upon  the  theory  of  a  contract  between  the  pnr- 
ohaser  and  the  mortgagee,  but  stands  exclusively,  according  to  an  almost 
unbroken  line  of  adjudications,  on  the  ground  that  the  coTenant  of  the  pur- 
chaser is  a  collateral  security  obtained  by  the  mortgagor,  which,  by  equitable 
■abrogation,  inures  to  the  benefit  of  the  mortgagee:  OroweU  r.  Currier,  24 
N.  J.  Eq.  154;  Norwoodr.  De  Hart,  30  Id.  414;  Mount  t.  Van  j^eu,  33  Id. 
265;  0(ffin  t.  Adams,  131  Mass.  137.  A  mortgagee  seeking  to  enforce  a  lia- 
Inlity  against  the  grantee  of  the  mortgagor  stands  merely  in  the  right  of  h^ 
debtor,  and  unless  his  debtor  oould  enforce  the  coTcnanti  he  cannot:  Wise  t. 
FuUer,  29  N.  J.  Eq.  261,  citing  the  principal  case.  An  assumptioa  of  a  mort- 
gage contained  in  a  deed  made  to  a  married  woman  without  her  knowledge 
or  consent,  and  never  delivered  to  her,  does  not  bind  her:  CWwr  v.  Badger, 
Id.  76^  oiting  the  principal  case. 

Pkbsonal  LiABniTT  ov  Qeastem  ow  Lahd  to  Pat  orv  Phior  Mort- 
QAQE — ^AasuMpnoN  ov  MoBTOAOS. — ^A  grantee  of  land  whioh  is  subject  to  a 
mortgage  asimmffr  no  personal  liability  for  a  deficiency  upon  the  f oredosnre 
ef  the  mort^gagSb  except  where  by  express  agreement  he  has  undertaken  in 
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iny  the  mortgage  debt:  BUekk  t.  Jidhf/k,  02  Iow%  46;  Bmbft  ^fptai,  IS 
Rep.  641  (U.  &  G.  C);  ^Us  ▼•  TVifeMiii.  124  Him.  254;  Btnmg  r.  Comfene^ 
8  Allen,  557;  Bomrk$  r.  OoHon,4  Bndw.  250;  i7aa  t.  JToftife  S  Mo§dgomer9 
ITy  Ca.^  56  Ala.  10;  Merriman  t.  JToora^  90  Pa.  8i.  78.  A  pmcfaaMr  of  a 
mere  equity  of  redemptiafa  Is  liaUo  neiilier  legally  nor  eqnitaUy  to  andBmiiify 
his  grantor  against  the  mortgage:  Smiik  t.  TruAmt  84  N.  T.  66a  Upon  a 
canveyance  by  the  mortgagar,  not  sobjeot  to  the  payment  of  the  mortgage^ 
Uie  mortgagor  remains  the  pzine^el  debtor*  and  the  land  is  simply  seemi^ 
for  the  debt:  ITadnaoHA  t.  Zfoa,  03  Id.  201;  8.  a,  45  Am.  Sep.  190;  /oAn* 
m  T.  JToMfl;  13  Iowa»  aOO;  inkAeMT  T.  i)tele^  18  N.  J.  Bq,  454.  The  p«^ 
aooal  estate  of  deeeased  grantee  of  mortgaged  land  is  not  snbjeot  to  the  pay- 
meat  o£  the  morlgage,  nnless  he  has  made  the  debt  his  pecsooal  debt  by  tiie 
provisioiis  ol  his  will  or  by  agreement  with  the  mortgagee.  An  indemnity 
given  to  the  mortgagor,  ooapkid  with  tiie  payment  of  part  of  the  debti  wiU 
not  hare  that  eOiBet:  Cwmberiand  t.  Codrwfftfm^  3  Johns.  Gh.  229;  S.  C,  6 
Am.Dee.4a2.  And  in  Jfbimf  T.  Tom  ^en^  33  N.  J.  Eq.  262;  it  is  held  tha* 
an  aasomption  by  an  anoestor  of  a  mortgage  on  land  porbhassd  by  him  dose 
not  entille  the  heir  to  whom  the  premises  deseend  to  ezonetatiim  ont  of  ilie 
penooal  estate  for  the  amovnt  of  the  mort^ige. 

Ernor  mr  Aaavmnmn  ow  lloBioaoa  vr  OBumBs  flee  note  to  IVottir 
T.  ffuf^keg,  62  Am.  Deo.  141. 

LiABOJTT  TO  MoBTOiiasi. — ^Whon  vpon  the  oanreyaaoe  of  tiie  mortgaged 
premises,  by  the  mortgagor,  the  grantee  assomes  and  agrees  to  pay  the  mort- 
gage, he  becomes  at  least  as  to  the  mortgagor  the  principal  debtor  and  tiie 
mortgagor  occnpiee  the  position  of  sorety:  The  principal  case;  Stiger  t.  Mo' 
kme,  24  K.  J.  Eq.  426;  ffo^  r.  Brtxmhall,  19  Id.  578;  Ht^ler^s  Ex^n  t.  ulli0ood; 
26  Id.  504;  ItimdlT.  PUtor.TS.  Y.  171;  Ob/w  v.  Z>amef,  8  Hnn,  222;  &  0., 
73N.Y.  215;  T^lorii t.  AeofaO; Obol Cb.,48  Id.  253;  ifa9«Aa2< t.  I>a«iet»  78 Id. 
414;  S.  C,  58  How.  Pr.  231;  Mutual  Life  In$.  Co,  r.  IkuiieB,  44  N.  Y.  Snper. 
Gt.  172;  Ctmutodt  v.  Drokan,  8  Id.  373;  a  O.,  71  K.  Y.  9;  Atlcmiie  Dock  Ckk 
▼.  Leatiu^  54  Id.  35;  TrotterT.  Hughes,  12  Id.  74;  8.  G.,  62 Am.  Deo.  137;  i7el- 
maml  ▼.  Cbmon,  22  N.  Y.  438;  Burr  t.  Beers,  24  Id.  178;  Aytn  v.  Dkoon^  78  Id. 
318;  Waks  v.  Sherwood,  52  How.  Pr.  413;  FleiMauer  t.  DoeUmer,  9  Abb.  N. 
C.  373;  a>me0T.iVeeooa,  2Barb.  16;  RvbeMr,  PHncfle,  44 Barb.  336;  Johu^ 
«»▼.  Zmk,  62 Id. 396;  ManhY,  Ptiee,  10 Paige,  595, 596;  Boardnumy.  Larrabee, 
51  Gonn.  39;  Wilb(mr.  Burton,  52  Vt.  394;  CrtuOaw  t.  Thaektton,  14  8.  G. 
437;  FlaggY.  CfeUmaeher,  98  DL  293;  EiUg  r,  Johnson,  96  Ind.  377;  Cfeorge  v. 
Andreios,  60  Md.  26;  CorbeU  ▼.  Waterman,  11  Iowa,  86;  Mills  ▼.  Watson,  I 
8weeny,  374;  Osborne  ▼.  CabeU,  77  Va.  462.  The  grantee  is  not  only  liable  to 
his  grantor  on  this  agreement*  bnt  also  in  equity  personally  liable  to  the 
mortgagee  for  the  mortgage  debt,  and  sabject  to  personal  judgment  for  a  defi- 
ciency npon  foredoenre:  The  principal  case;  BusseUr*  Pistor,  7  N.  Y.  171; 
ffalsegr.  Reed,  9  Paige,  446;  Ferris  r.  Crauiford,  2  Denio»  595;  Blper  r.  Mon- 
hoUand,  2  8end£.  Gh.  478;  Curtis  v.  l)/ler,  9  Paige,  432,  435;  King  v.  WlaUly, 
10  Id.  465;  Burr  t.  Beers,  24  K.  Y.  178;  ffoff's  Appeal,  24  Pkk  8t  200;  Lennig's 
Ssuae,  52  Id.  135*  138;  Crauiford  ▼.  Edwards,  33  Mich.  354;  Unger  t.  Smith, 
44  Id.  22;  Oage  ▼.  JenBnson,  24  K.  W.  Rep.  815  (Mich.),  citing  prior  cases; 
CMetf  ▼.  Waterman,  11  Iowa,  86;  Thompson  r.  Bertram,  14  Id.  476;  Bapp 
T.  SUmer,  104  DL  618;  Thompson  ▼.  Dearborn,  107  Id.  187;  Daub  y.  Engle- 
iath,  109  Id.  267;  ElUs  t.  Johnson,  96  Ind.  377;  Palmeter  v.  Carey,  19 
R^  318  (Wis.);  Stiger  r.  Mahane,  24  N.  J.  Eq.  426;  Coneerse  y.  Cook,  8  Vt 
16L  A  grantee  who  in  his  deed  has  promised  to  pay  the  negotiable  note 
«f  his  giantoi^  aeomredl^  a  tmst  deed  of  the  land  oonyeyed,  is  liable  to  the 
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bolder  of  the  note,  thongh  the  note  was  not  received  by  the  holdernntil  after 
the  making  of  the  promise:  FUKgertddT.  Barber,  13  Mo.  App.  192,  Anaasigifte^ 
of  a  leasehold,  by  aasanmig  a  mortgage  upon  it|  becomes  penonaUy  thedebtor 
of  the  mortgagee:  lie  MuUerp  3  Demarest,  266. 

The  mortgagee  may,  however,  treat  both  the  grantor  and  grantee  as  prin* 
eipal  debtors,  and  may  have  a  personal  decree  against  both:  OotiteU  v.  Waier^ 
mum,  11  Iowa,  86;  Tkompeon  v.  Bertram,  14  Id.  476;  Jamee  t«  Daif,  S7  Id. 
164;  JfferbeH  ▼.  Doueaam,  8  La.  Ann.  267;  Waiere  y.  ffuOard,  44  Oonn.  840|. 
Bmr  V.  Beere,  24  N.  Y.  178.  The  transaction  is  not  an  nndertaking  to  pay 
the  debt  of  a  third  person,  bat  is  an  original  undertaking:  Ely  ▼.  MeKmght, 
30  How.  Pr.  97;  Fith  v.  Dodge,  4  Denio^  311;  Murray  ▼.  SmUh,  1  Dner,  412^ 
see  Taumeend  ▼.  Ward,  27  Conn.  610.  Hie  porchaaer,  as  he  has  made  tli» 
mortgage  debt  his  own  debti  cannot  take  an  assignment  of  the  mortgage  and 
hold  it  as  an  independent  title,  bnt  it  is  thereupon  merged  and  discharged: 
MUU  ▼.  Watatm,  1  Sweeny,  374;  TUly  v.  Pahner,  51  HL  331;  Jwnel  v.  Jumel, 
7  Paige,  591;  Oayle  ▼.  Wilson,  SO  Gratt  166.  So  where  one  has  aesamed  tfaj» 
payment  of  two  mortgages  upon  the  premises  conveyed  to  him,  he  cannot  by 
takmg  an  assignment  of  the  first  mortgage  defend  against  the  second:  <%•§• 
mree  v.  Cook,  8  Vt.  164.  If  a  senior  mortgagee  pnrohases  the  mortgaged 
premises  and  assomes  the  payment  of  a  jnnior  mortgage,  his  own  mortgage 
is  merged  and  discharged  and  the  jnnior  mortgage  takes  precedence:  Fowler 
V.  Fay,  62  ILL  375.  One  who  has  assnmed  the  payment  of  a  mortgage  can- 
not defend  against  a  claim  of  dower  by  the  widow  of  the  grantor,  by  oettinj^ 
up  an  assignment  of  the  mortgage  to  himself  upon  payment  of  the  amoont 
doe,  she  having  joined  to  release  dower  in  the  mortgage^  bat  not  in  the  deed 
to  him:  McCabe  v.  Svfop,  14  Allen,  188.  The  land  is  subject  to  the  mortgage^ 
notwithstanding  a  covenant  of  warranty:  Stale  ▼.  Daeie,  96  Ind.  539. 

RncnasioN  ov  CoyxNAirr  ov  Assumftion  bt  Gramtob  and  Grantib. — ^Hi* 
oontraot  by  the  grantee  to  assume  and  pay  the  mortgage  debt  may  be  released 
by  the  grantor  at  any  time  before  f oredosure,  and  before  the  contract  ham 
come  to  the  notice  of  and  been  accepted  by  the  mortgagee.  After  snob  ao- 
oeptanoe,  the  mortgagee  becomes  a  party  to  the  agreement  intended  for  his 
benefit,  and  the  agreement  cannot  be  released  by  the  grantor:  Kelly  r.  Bobefia^ 
40  N.  T.  432;  W^ting  v.  Oearty,  14  Hun,  498;  BeriMrel^e  Ina.  Cfo.  v.  jBttfdk- 
mga,  100  Ind.  496;  Tomffar.  Truaieea,  31  K.  J.  Eq.  290;  see  t^ao Stqphena v. 
Ckubacher,  8  Hun,  116;  Simaon  v.  Brown,  6  Id.  251;  Douglaaa  v.  Wella,  18  Id. 
88.  In  the  absence  of  such  notice  and  acceptance,  the  grantor  may  release 
the  obligation:  Kelly  v.  BoberCa,  40  N.  T.  432;  Gilbert  v.  Sanderaon,  56  Iowa, 
349;  S.  C,  41  Am.  Bep.  103;  Berkahhe  Ltfe  Ina.  Co.  v.  Butdmga,  100  Ind. 
496.  It  is  also  held  that  the  contract  of  assumption  may  be  released  by  the 
grantor  at  any  time  before  the  institution  of  a  foredosure^  suit:  Biddel  v. 
BriuBolara,  64  GaL  354;  see  CroweUr.  ffoapitai,  27  K.  J.  Eq.  650;  O'^etUv. 
Clark,  33  Id.  444.  A  holder  of  a  mortgage  is  not  entitled  to  a  decree  for 
deficiency  against  a  purchaser  of  the  mortgaged  premises  by  virtue  of  hia 
contract  of  assumption  of  the  mortgage,  where,  before  the  mortgage  fell 
due,  the  purchaser  reconveyed  to  the  mortgagor  who,  by  his  deed,  assumed 
the  mortgage,  the  holder  of  the  mortgage  having  become  tiie  owner  of  it  before 
the  covenant  of  assumption  without  reliance  upon  it  as  part  of  his  seenrity, 
and  his  conduct  not  appearing  to  have  been  in  any  degree  influenced  by  its 
Cfrowell  V.  Currier,  27  K.  J.  Bq.  152;  Crowell  v.  HoepUaX,  Id.  660;  Lamg  v. 
Bfme,  34  Id.  52. 

A  release  by  the  grantor  may  be  avoided  on  the  ground  of  fraud.  A  vohiBi 
tary  release  by  the  grantor  of  the  covenant  of  assumpti  m  made  without  con* 
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■identioii  in  aaiidiMitianof  bill  filed,  and  for  the  express  pfupoee  of  rdaMing 
the  grantee  from  liability  lor  deficiepcy,  will  not  for  that  reason  be  JnTalid. 
It  will  be  invalid  howerer  if  the  grantor  be  insolvent^  and  the  eflbct  of  the 
releaae  is  to  hinder  or  detead  ereditorsby  depriving  them  of  the  moans  whidi 
the  debtor  had  in  his  power  to  make  available  for  the  payment  of  debtss 
rbw^sT.  7Vic0tei!»  31  N.J.  Eq.  290;  TVwfaatv.  iliMierwm,  30Id.  366.  Where 
ihe  mortgagee^  on  bill  to  foreclose^  seeks  to  avoid  a  release  by  the  mortgagor 
of  the  oovenant  ol  aasomption  on  the  groond  of  frand,  the  bill  shoold  be 
framed  in  that  aspect^  and  make  an  issae  on  the  frand:  Id. 

Where  tiie  payment  of  a  prior  mortgage  is  assumed  in  a  sabseqnent  ons^ 
the  prior  mortgagee  esanottake  advantage  of  this  agreement  after  the  seeood 
morl^age  is  paid  sad  diseharged:  Qmnme$  v.  Bogen,  47  K.  T.  233;  8.  C,  7 
Am.  Rep.  440.  If  a  mortgagor  sells  part  of  the  land  covered  by  a  mortgage 
daly  recorded,  and  transfers  the  notes  of  the  vendee  for  the  porchaso-money 
to  ihb  mortgage  creditor,  to  be  applied  to  the  reduction  of  the  mortgage  debt^ 
ttie  paymant  of  sooh  notes  by  the  vendee  dose  not  release  the  land  thus  sold 
from  tiie  morlgago,  unless  it  was  so  agreed  between  the  vendee  and  the  par- 
ties to  the  mortgage:  Co%  v.  Goto,  47  Ala.  2M7. 

KzmsioH  ow  Tim  Ozvxir  to  Qrahvem  bt  Momoiosi  DnMSARon  Most- 
oAooB,  BOT  Orvnr  to  ICobtqaoob  dois  hot  Dwohibob  OBAirm.  As  a 
eorollary  of  the  role  that  the  assumption  of  the  mortgage  makes  the  grantee 
the  principel  and  the  mortgagor  a  surety,  it  follows  that  sa  extension  of  time 
of  payment  given  by  the  holder  of  the  mortgage  to  the  grantee,  even  with  the 
express  understanding  that  the  bond  and  mortgago  shall  remain  in  every 
other  respect  unaffsoted  by  the  agreement  of  extension,  when  made  without 
the  consent  of  the  mortgagor,  discharges  him  from  all  liability  upon  the 
mortgage:  Oakn  v.  Daifk$,  8  Hun,  222;  8.  C,  73  K.  T.  216;  PcdneY.  Jones,  14 
HuQ,  577;  Fkk  v.  ffaywMrd,  28  Id.  466;  ChrUimr  v.  Bnwn,  16  Iowa,  130; 
Orover  v.  /VnE^  36 Mich. 473;  OwrgsT.  Amdrew,  60 Md.  26;  S.  C,  45  Am.  Bep. 
706.  But  see  Conaedfeirf  MuL  Life  Ine.  Co.  v.  Ma^,  8  Mo.  App.  18;  Board< 
man  v.  Lamhee,  61  Goon.  39.  The  surety  will  not  be  affected  by  any  reserva- 
tioa  contained  in  such  sa  agrsement,  unless  he  consented  to  it:  Ccdvo  v.  Daviet^ 
mpra;  Mmrajf  v.  ManihaU,  94  K.  Y.  611.  But  the  grantee  of  the  mortgagor 
is  not  to  be  regarded  as  the  surety  of  his  grantor  respectmg  the  mortgage 
debt,  and  an  extension  of  time  given  by  the  mortgagee  to  the  mortgagor  does 
act  release  or  discharge  the  lien  of  tiie  mortgage  in  favor  of  the  grantee: 
IToAer  V.  Xaii/rofn,  86  HL  613;  JTuAns  v.  ifeOeoJI,  38  Ohio  St.  468;  seei^V^v. 
Shekee,  55  €^  208,  217.  The  mortgagee  may  release  the  mortgagor  from  his 
personal  liability  without  discharging  the  land,  or  the  grantee  who  has  assumed 
thedebt:  Tripp  v.  Vineent,  3  Barb.  Ch.  613. 

EnroBCXMBirT  bt  Mokioaqxb  ow  Qsaittxb'b  Obuqation. — Bight  cf  SiUh 
rogation, — ^The  ground  upon  which  is  based  the  right  of  the  mortgagee  to 
take  direct  advantage  of  the  grantee's  assumption  of  the  payment  of  the 
aiortg^ge  is  generally  held  to  be  that  since,  as  between  the  parties  to  the 
deed,  tiie  grantee  becomes  by  his  contract  of  assumption  the  principal  debtor 
and  the  grantor  the  surety,  the  mortgagee  is  entitled  to  the  benefit  of  this 
contract^  though  he  was  not  aware  of  its  existence  till  long  afterwards,  upon 
the  familiar  principle  that  a  creditor  is  entitled  by  equitable  subrogation  to 
•11  securities  held  by  a  surety  of  the  principal  debtor.  A  court  of  equity 
having  all  the  parties  before  it  to  prevent  circuity  of  action  will  adjust  the 
fights  of  all  parties:  Jlalaey  v.  Beed,  9  Paige,  446;  Curtis  v.  Tyler,  Id.  432; 
King  V.  Whiiely,  10  Id.  465;  Marsli  v.  Pike,  Id.  595;  Corwll  v.  PrescoU,  2 
Barb.  16;  Bussell  v.  Pistor,  7  N.  Y.  171;  Douglass  v.  WelU,  18  Hun,  88,  95; 
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Oaukmom  t.  Hemy,  05  How.  Fr.  234;  the  principal  case;  CfroweU  t.  C^crrfer, 
S7  K.  J.  Eq.  152;  Chnoetf  v.  HotpUal,  Id.  650;  Norwood  r.  DeHart^  30  Id. 
412;  BkUUlr.  ^rteofaro,  64 GaL  354;  0«6orfiey.  CbM;  77  Va.  462. 

Oramior  mutt  be  Pemmaily  Liable.  To  sapport  the  mortgagee's  emt  npo0 
thia  ground,  the  grantor  mnst  hsTO  been  personally  liaUe  for  the  payment  of 
the  mortgage.  If  the  grantor  is  not  personally  liable,  either  legally  or  equi- 
tably, npon  the  mortgage,  as  for  example  if  he  be  not  the  mortgagor  or  one 
who  has  bound  himself  personally  to  the  payment  of  the  mortgage,  then  the 
mortgagee's  right  agauist  the  grantee  on  his  promise  of  aasomption  wlucb 
rests  primarily  npon  the  personal  liability  of  the  grantor  fails,  and  the 
grantee  is  not  personally  liable  through  the  grantor  to  tiie  holder  of  the  mort- 
gage, and  subject  to  a  deficiency  judgment  on  foreclosure:  Norwood  ▼.  De 
Hart,  30  N.  J.  £q.  414;  Mount  ▼.  Van  Neae,  33  Id.  265;  Wiee  t.  Fuller,  29 
Id.  261;  Vrooman  ▼.  Turner,  69  K.  T.  280;  Dunning  r.  Leaatt,  85  Id.  35; 
8.  C,  39  Am.  Rep.  617;  Lawrence  ▼.  Foob,  20  N.  Y.  268;  King  ▼.  WhUdy,  10 
Paige,  465;  Trotter  v.  Hughes,  12  K.  Y.  74;  &  O.,  62  Am.  Deo.  137;  ifoorv's 
Appeal,  88  Pa.  St.  450.  So  also  it  is  equally  necessary  that  the  grantee's  ob- 
ligation should  be  e£fectual  and  binding;  for  as  the  mortgagee's  ri^t  reata 
npon  his  equity  to  be  subrogated  to  the  collateral  securities  obtained  by  the 
mortgagor,  he  can,  therefore,  have  a  personal  judgment  against  the  purebaser 
for  the  debt  only  when  the  mortgagor  holds  an  obligatian  which  wiU  support 
such  judgment:  CroweU  v.  Currier,  27  N.  J.  Bq.  152;  Orowell  t.  Ho&piial,  Id. 
650;  Norwood  v.  De  Hart,  30  Id.  412. 

What  constitutes  an  effective  obligatian:  See  if^fira^  ''Contract  of  Assnn^ 
tion.  Form  of. "  Where  these  prerequisites  are  Ifl^W^g,  there  is  no  opportunity 
for  equitable  subrogation,  and  the  agreement  is  regarded  as  a  mere  declaift- 
fcion  that  the  property  couTeyed  is  subject  to  the  lien  of  the  mortgage:  KSmg 
¥.  WliiUly,  10  Paige,  465;  TroUerr.  Hughes,  12 N.  Y.  74;  see  Tkorpr. Zsofad 
Coal  Co.,  48  Id.  253. 

This  right  of  the  mortgagee  to  take  advantage  of  the  grantee's  aasamptian 
is  commonly  enforced  by  making  the  grantee  a  party  to  the  bill  to  foredoee^ 
and  praying  a  personal  decree  for  the  defidenoy  against  him:  Jtost  v.  Kenni 
mm,  38  Iowa,  396;  Ream  ▼.  Jack,  44  Id.  325;  Joknmm  t.  Harder,  45  Id.  677; 
Anthony  ▼.  Herman,  14  Kan.  494;  Sehnutdber  ▼.  Stbert,  18  Id.  104;  ifitier  ▼. 
Thompaon,  34  Mich.  10;  BuUr.  Titsworth,  29  K.  J.  Bq.  73;  Crowdlr.  Hoepi- 
tal,  27  Id.  650;  Rogers  v.  Herron,  92  EL  583. 

Third  Person  may  Maintain  Action  on  Promise  Made/or  his  BemfiL  Upon 
this  ground,  in  many  states,  is  based  the  right  of  the  holder  of  the  mortgage 
to  take  advantage  of  the  assumption  of  the  mortgage  by  the  grantee  of  the 
mortgagor:  Lawrence  v.  Foa^  20  N.  Y.  268;  Burr  t.  Beers,  24  Id.  178;  Qam- 
sey  V.  Rogers,  47  Id.  233;  S.  0.,  7  Am.  Rep.  440;  Campbdlv.  Smith,  71 N.  Y. 
26;  MiUer  y.  Winchell,  70  Id.  437;  Hand  v.  Kennady,  83  Id.  149;  &  C,  45 
Super.  Ct  385;  Pihe  v.  Seiter,  15  Hun,  402;  Douglass  ▼.  WeOs,  18  Id.  88; 
Cumberland  y.  CodringUm,  3  Johns.  Ch.  229;  S.  C,  8  Am.  Deo.  492,  495;  i?osi 
y.  Kenmson,  38  Iowa,  396;  OUhert  y.  Sanderson,  56  Id.  349;  8.  C,  41  Am. 
Bep.  103;  SeoU  v.  OiU,  19  Iowa,  187;  Thompson  y.  Bertram,  14  Id.  476;  Cbr- 
beU  V.  Watennan,  11  Id.  86,  87;  Moses  v.  Dallas  DisL  Cu,  12  Id.  139;  Lamb 
y.  Tttdbsr,  42  Id.  118;  Centerv.  McQuesten,  2A  Kan.  ^80;  ComstodsY.  Hitt,  37 
HL  542;  Thompson  v.  Dearborn,  107  Id.  87;  Dean  y.  Walker,  Id.  540;  S.  C, 
47  Am.  Rep.  467;  Ttriehell  y,  Mears,  8  Biss.  211  (U.  S.  C.  C,  ILL);  Fitzgerald 
y.  Barker,  70  Mo.  685;  Hein  y.  Vogel,  69  Id.  529;  Od)ome  y.  Cabell,  77  Va. 
462;  McDowell  y.  Laer,  35  Wis.  171;  BasseU  y.  Hughes,  43  Id.  319.  The 
mortgagee^  in  adopting  the  transaction  made  for  his  benefit^  is  bron|^t  into 
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ynvity  with  the  promiBor,  and  may  enforce  the  promiee  as  thoogh  it 
made  directly  to  him:  Thorp  ▼.  Keokuk  Coal  Co.,  48  N.  Y.  253;  Lawrmot  ▼. 
/boB^  29  Id.  268;  Cbmiiftetf  ▼.  ^maCA,  8  Hun,  6.  It  is  not  neceMary  that  than 
kLonld  be  any  eonaideratian  r*"^"g  tnaa  Ihe  third  petaon,  t.  «.,  the  mert* 
gagee;  the  promiae  la  anpported  by  the  eonatderatian  r*"""g  imai,  the  mort* 
gagor:  Id.  It  ia»  however,  pinpMitiiil  to  a  reoorery  vpon  this  theory  that  the 
plaintiff  ahoold  have,  at  the  time  of  the  promiae,  aome  reUtion  to  or  intami 
in  the  landa:  ilSZcr  ▼.  WmdM,  70  K.  T.  437.  One  who  aeqairaa  an  intar- 
est  in  the  landi^  after  the  promise  of  aaanmption  ia  made,  oannot  cUim  tfaaA 
it  waa  made  for  hia  benefit:  Id.  A  mare  stranger  eannot  claim  the  benefit  of 
an  egreemsnt  between  the  grantor  and  grantee;  to  entitle  a  third  person  to 
inch  n  benofit^  there  moat  be  cithers  new  consideration  or  some  prior  ri^t  or 
daim  againat  one  of  the  contracting  partisa*  by  which  he  has  a  legal  interssl 
ia  the  performaaoe  of  the  agraement:  Kftwrnaev.  TWner,  69  N.  Y.  284;  Ooii* 
SHM  T.  Awy,  66  How.  Pr.  234;  S.  O.,  76  N.  Y.  103.  A  subsequent  aswgnee 
ef  the  morlgjige,  however,  standain  the  plaoe  of  the  mortgagee,  and  hae  the 
Mme  ri^ta  against  pnrehasers  who  have  aasnmed  the  mortgage:  BtMi  v. 
Ortermq^,  88  Ind.  432.  A  covenant  in  a  deed  abaolnte,  bat  intsnded  as  a 
nwrtpige,  by  which  the  grantee  aasomee  end  agrees  to  pay  a  prior  mortgage^ 
givee  no  right  of  aetion  against  the  grantee  to  the  holder  of  the  nortgagi^ 
as  he  is  neither  a  party  to  the  contneti  nor  the  one  for  whose  benefit  it  waa 
BMde:  BmI^.  VTn^Ai;  84N.  Y.  72;  Pardeew.  Tratf,  82Id.  386. 

Oratdor  nmtt  be  Penoitallif  JMdewmier  Thie  Theory,  as  well  aannder  the  for* 
one.  Ihttaa  covenant  of  assnmptien,  made  by  one  to  whom  the  premlase 
conveyed  after  aeveral  mesne  conveyances  have  intervened  since  the 
ecnveyanee  lyy  tiie  mortgagor,  cannot  be  enforced  by  the  holder  of  the  mort- 
gage^ udeaa  the  grantor  of  sneh  covenantor  had  himself  aasnmed  the  mortgage 
debt^  or  made  bimself  personally  liaUe  for  it  by  some  means:  Vroemtm  v. 
TWner.fiO  N.  Y.  280^reverBing  8  Hon,  78,  and  virtually  overmlingi?ealAtaie 
tte.  V.  BaUA,  46  N.  Y.  Super.  Ot  628^  decided  on  the  authority  of  8  Hun,  78| 
IHiMMy  V.  Xeasitt, 86 N.  Y. 36;  &a,89Am.Bep.617;  900  JohHmmr.  Harder, 
46  Iowa»  877.  But  in  Pemuylvaiua  the  puicfaaaer  ia  liable  upon  his  aasnnq^ 
tioo,  although  the  covenant  be  in  a  deed  from  a  grantor  who  was  under  no 
UahOity  to  pay  the  mortgage:  Jlierrimtmr,  Moore,  90  Fk.  St.  78^  81.  80  hi 
lUiaoU:  X^eon  v.  WaOer,  107  HL  640;  a  C,  47  Am.  Bep.  487. 

Direei  A^oreenuni  ^  Mortgagee  qf  OratUe^e  CoiUraet  qf  Asemrnption  if  in 
Eftkif.  In  Kew  York,  the  mortgagee  may  sue  the  grantee  personally  on  hia 
ecntraet  of  aesumption  without  first  resorting  to  a  foreclosure  8uit»  even 
tbon^  the  mortgage  bond  provides  that  recourse  ahall  first  be  had  to  the 
land:  Tkorp  v.  Keokvk  CoalCo.,  48  K.  Y.  268;  8.  C,  47  Barb.  489;  Airr  v. 
Beer*,  ^IX.  Y.  nS;  Gugw.WhUd^,  10  r9age,4fi&.  But  ordinarily,  the  rule 
ii  that  the  mortgagee  cannot  sue  direeUy  at  law  upon  this  promise^  which, 
though  it  may  be  regerded  as  made  for  his  benefit  ultimately,  is  primarily 
for  the  benefit  of  the  grantor,  and  as  there  is  no  novation,  ^e  grantor  haa 
his  action  against  the  grantee  for  his  own  indenmity,  and  the  pronusor  would 
thus  be  liable  to  two  sepeiate  aetiona.  The  rule  has  been  maintained,  there- 
for^ that  the  original  creditor  has  no  right  of  action  upon  the  promiee,  thai 
the  action  at  law  ia  in  the  grantor,  and  the  mortgagee's  meana  of  taking 
direct  advantage  of  the  pronuse  is  in  equity  only:  Seeomi  NaL  Bamk  v.  Qrami 
Lodge,  98  U.  &  128;  BkeeU  v.  Bugftee,  8  Cent  L.  J.  272  (U.  &  O.  0.,  Ind.)| 
UfdUd  Siatee  Mortgage  Co.  r.  Mm  (U.  a  C.  C,  Mass.,  1879);  MeOemr.Wkip^ 
fie,  1  Ofay,  817;  SoBckemge  BaiA  y.  Bke,  107  Uaes.  87;  PvtM&e  v.  BHmkaU, 
123 Id.  291;  /kieie t. fTomer,  181  Id.  08;  C^ t. uIAmu^ Id.  133;  Qaettmri^. 
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Bog%  73  OL  30;  OAanm  ▼.  CabeU,  17  Ym,  402.  In  Hew  Jtn&j,  whtn  tte 
theocy  pnivaiUtliattfaeiiiortgagM^iri^trettsQpoBbisii^^  «q[iiilabl6iiib- 
wgation  to  the  coMnteni  aecnritiet  obtained  by  the  mortgigar,  it  a  miintainfwi 
tliat  the  mortgagee's  ij|^t|  aa  it  doee  not  rest  upon  any  oontraot  or  pririty 
between  him  and  the  pnrdiaser,  oannot  be  enf oroed  in  an  aotun  at  law,  bat 
the  xemedy  la  puely  eqnitaUe:  The  prindpal  oaae;  OroweU  t.  CIrrtov  87 
K.  J.  Bq.  102;  OnweOr.ffoipilal,  Id.  66a 

In  aome  states,  howerer,  the  mortgagee  baa  hia  aoticn  at  kw  against  tte 
grantee.  In  Oonneotioati  by  statate:  Aots  1881,  o.  97;  see  Meeek  t.  Au(|pfi» 
490onn.l91;  a  O.,  44  Am.  Bep.  22S.  In Bhode  Island,  on  the  groond thnt 
the  transaction  amoonta  to  a  novation,  the  grantee  being  sabstitated  aa  the 
debtor,  and  the  mortgagee  Anmip^^iig  the  novatian  by  bringmg  the  aotum. 
In  this  state,  the  mortgagee  may  maintain  ammnp$U:  Urquhari  t.  Broylofi,  12 
R.  L  169.  In  PennsylTani%  also^  the  mortgagee  may  have  aimwifirif  againat 
the  grantee  aasnming  the  mortgage:  JferrimaiiT.  Jloor8^90Fa.St.78;  the  da- 
oiaiona  aaserting  the  principle  that  one  may  ane  upon  a  promise  on  snfBoiflnt 
oansideratian  made  to  another  for  his  benefit:  Hqf*9  Appeal  24  Fa.  8t  20O; 
Tcmmndr.  Ltmg^  TJ  Id.  143;  Jutti»  r.  TaUmiam,  86 Id.  147.  SoalsoOMper 
^.Fcm,  15 Neb. 515;  CamahmT.  Tatm^,  93Ind.  561;  seeK.  T.  caaessqpra; 
Bmnr  r.  iiSMn^  24 N.  Y.  178;  Tkanpmmr.  Bertram^  14Iowa»  476. 

With  CkmteiU  qf  Mortffogor^  Martgoffee  ma^  MakUalm  Adkm  in  Natm  ^ 
Mmrigagor  upon  tiie  pronuse  of  a  grantee  of  the  mortgagor  in  a  deed  poll  to 
aastime  and  pay  the  mortgage  debt:  C^a  ▼.  Adasm^  131  Masi  133;  other* 
wiM^  in  order  to  take  advantage  of  the  grantee'a  assumption,  he  mnst  bring 
eait  for  foredosue:  Id. 

Qramiie  lAahU  to  PtrmmaH  Jmigmeidfor  D^Uiaiqf  in  ibre&Mire.— This  ia 
the  nsnal  meana  by  which  the  grantee's  liability  to  the  mortgsgee  isenforoed. 
no  mortgage  ia  foreclosed,  and  in  the  biU,  to  which  the  grantee  ia  mads  a 
party,  a  personal  decree  for  any  deficiency  is  prayed  against  the  grantee,  and 
to  thii  Judgment  he  ia  liable:  Bttmipra,  "liability  to  Mortgagee;"  Cooperv. 
F<m,  15  Neb.  515;  Oage  r.  Jenkimmm,  24  N.  W.  Bep.  815  (Mich.);  Palmeter 
r.  Careift  19  Bep.  318  (Wia.);  note  to  TnMer  v.  Bugke$,  62  Am.  Dec  141} 
Tnomp&on  T.  Bettratn,  14  lbiwa»  476. 

Pleading  and  Praetiee  in  SmU»  ^  ifoF^^apee.—- The  holder  of  the  mortgage 
need  not  notify  the  porehaser  who  has  assumed  the  mortgage  of  hia  accept- 
ance of  his  pronuse  to  discharge  the  debt.  The  bringing  of  the  soit  is  a  soffi- 
oient  acceptance:  ^tMe<{  v.  ^i^^Sm^ 8 Gent L.  J.  272  (U.  S.  C. a  Ind.);  aC, 
7  Bep.  560;  Camdhon  t.  Totuefft  93  Ind.  561;  bat  see  Berhkhre  Life  Ine.  Co. 
▼.  ^ttfdUn^  100  Id.  496. 

If  porchaaers  who  have  aasomed  the  payment  of  the  mortgsge  srenot  made 
parties  to  a  soit  to  foreclose,  and  a  deficiency  is  f onnd  to  exist,  a  suit  by  bill 
to  compel  them  to  pay  the  defioienoy  is  maintainable  against  them:  Prmden 
T.  WilUame,  26  N.  J.  Bq.  210.  The  mortgagor  ia  not  a  neceanry  party  to 
each  sait,  as  he  ia  merely  a  sarety  for  the  deficiency,  end  the  coart  may  order 
him  to  be  made  a  party  if  necessary  to  the  proteodon  of  the  porehaaas:  Id. 

In  Oalif omia^  the  owner  of  the  l^gal  title  is  a  neceanry  party  to  the  f ore- 
elosare  of  a  mortgage  exeoated  by  his  grantor:  Porterv*  MuUert  3  West  Coast 
Bep.  619  (CaL). 

A  mortgagor  of  land,  who  has  consented,  withont  considBration,  that  the 
mortgagee  might  bring  an  action  at  law  in  his  name  against  a  person  who,  by 
the  terms  of  a  deed  poll  to  him  from  the  mortgagor,  has  promised  to  pay  the 
mortgage^  may  withdraw  his  consent  and  have  the  action  disnuaaed,  on  pay- 
uuttit  of  costs  to  the  mortgagee  to  the  time  of  sadi  withdrawal:  €ki/im  t, 
Adame,  131  Mass.  133. 
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To  bind  the  gnatee,  it  nuut  be  alleged  end  pronred  thet  he  ■■wntnil  to  tbo 
ebaae  of  aosimiption  in  the  deed;  and  thia  may  be  ahown  by  proof  tfaaA  ho 
aigned  and  aealed  the  deed,  or  tint  the  deed  wae  deliTood  to  and  aooeplad 
by  him.    By  the  aooeptanoe  of  the  deed,  hia  aaMnt  to  all  it  eontaina  may  be 
inferred;  bst  the  wofda  '*aold  and  oonnreyed  "  to  the  grantee  are  not  an  ttfer* 
meat  of  each  aaaent:  TkoKi^pmm  t.  DeaHfom,  107  HL  87.    In  a  eomplaint  to 
foredoee  a  mot1|page,  an  allegatifln  that  the  grantee  of  the  mortgagor  eo?e- 
nanted  and  agreed  to  pay  the  mortgage  debt  and  diadiarge  the  mortgage  lien 
is  mfficient  to  aaatam  a  pononal  judgment  against  him,  although  aoeh  alle- 
9ition  ie  made  on  infonnation  and  belief:  PdSar  ▼.  OUUtpie,  4  Weet  Ckiast 
Rep.  500  (CaL);  S.  C,  7  Id.  624.    A  penonal  judgment  cannot  be  rendered 
against  a  subaequent  porchaaer  who  haa  not  aaanmed  the  payment  of  a  mort- 
gage, although  in  a  foteelooure  anit  he  anawera  that  he  is  ready  and  willing  to 
tedBom,  and  to  bring  the  money  into  eourt:  Toagw^  t.  Fdtkamem,  45 1^^ 
30.    If  tho  grantee  awnmee  the  mortgage^  and  exeentee  a  bond  to  the  mort- 
gagee conditioned  to  pay  it  within  a  certain  time,  and  the  bill  of  complaaBt 
wp&aka  of  the  bond  aa  a  "ooUateral  obligation, ** the pooition  of  the  Tendee 
b  held  to  be  that  of  surety  of  the  mortgagor:  Firemm'a  /as.  Co.  t.  fTi'lHmow, 
35  N.  J.  Eq.  IGOl    In  order  to  enforce  the  penonal  liability  of  a  grantee, 
the  complaint  need  not  exhibit  the  meene  eonveyaneee  exeeated  between  aaoh 
grantee  and  the  mortgagor:  IRiU  v.  Jofmrnm^  Mind.  377.    Nor  need  the  inaol- 
Tency  of  the  obligor  in  the  bond  be  charged  or  prored  to  warrant,  in  the  fore- 
closure suit,  a  decree  for  payment  of  the  deficieney  after  sale  of  the  lands: 
Stiffer  ▼.  Makmm,  24  K.  J.  Eq.  420.    A  conyeyanoe  of  land  waa  made,  subject 
to  two  mortgagee,  payment  of  which  waa  expreaaed  in  Iho  deed  to  be  aaeumed 
by  the  grantee.    In  a  anit  to  foredoee  the  prior  mortgsgs*  the  holder  of  the 
second  mortgage  was  a  party  defendant,  and  the  decree  directed  that  the 
amount  of  the  aecond  mortgage,  aa  well  as  of  the  first,  should  be  raised.    At 
the  sheriff's  sale  under  execution,  the  grantee  bought  the  lands  in  for  a  trifle 
more  thsa  the  sum  due  on  the  prior  mortgage,  leaving  a  large  deficit  on  the 
second.    Suit  was  now  brought  to  re-establish  and  foredoee  tho  second  mort- 
gage-  The  evidence  showed  that  the  sale  was  made  in  the  abeenoe  of  the  seo- 
ond  mortgagee,  and  with  the  purpoee  of  discharging  the  landa  of  the  second 
mortgige  without  payment  of  it  in  f ulL    It  was  hdd  that  in  equity  the  effect 
of  the  purehaee  at  the  execution  eale,  and  the  sheriff's  deed,  was  to  pay  off 
the  prior  mortgpige,  and  to  make  the  second  mortgage  a  first  lien  for  the  un- 
paid amount  of  it:  Stiger  ▼.  Mahone,  24  N.  J.  Eq.  426w 

Gbabtor'b  Bjdoedt. — ^The  grantor  to  whom  the  grantee's  promise  of 
assomption  it  made  may  sue  at  law  upon  the  promim,  when  the  mortgage 
debt  has  become  due  and  payable.  The  grantor  may  take  an  assignment  of 
the  mortgage  to  himself  and  foreclose  or  sue  on  the  agreement  and  reoorer 
tho  amount  paid  by  him  in  obtaining  the  mortgage,  not  exceeding  the  amount 
unpaid  on  such  mortgage:  MUU  ▼.  WcUaon,  I  Sweeny,  374;  BoUu  v.  Beaeh^ 
-22  K.  J.  L.  680;  a  C,  53  Am.  Dec  263;  Kearney  v.  Tanner,  17  Serg.  &  B.  04; 
a  C.  17  Am.  Dea  648;  Jone$  ▼.  ParU,  7»  Ind.  537;  JMens  ▼.  Prindle^  44 
Barb.  336;  S'iaumn  ▼.  Waikhu,  86  N.  Y.  597;  CrmoeU  v.  IfoapUal,  27  N.  J.  Eq. 
660;  SiotU  T.Folger,  34  Iowa,  71;  Luneyv.  Mead,  60  Id.  469;  Fotierr.  Atwater, 
42  Conn.  244;  FaUon  v.  Lard,  128  Maes.  466;  Puma*  v.  Durffin,  119  Id.  500s 
Sbrohaner  ▼.  VolU,  42  Mich.  444.  If  the  grantee  fails  to  pay  the  mortgage  he 
has  agreed  to  pay  as  part  of  the  consideration  for  the  deed,  and  tlie  grantor 
disehargea  the  mortgage  by  giving  a  new  security,  ho  is'  damnified  to  the 
whole  extent  of  the  ^ulure  by  the  grantee  to  discharge  the  mortgage:  Bolk^ 
^.  Beudi.  22  N.  J.  L.  680;  8.  C,  53  Am.  Dec  263.    If  the  mort«affor 
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ehargM  the  mortgage  by  a  payment  of  money,  as8ump«U  for  money  had  and. 
receiTed  lies  for  him  against  the  grantee:  Kearney  v.  TVmnar,  17  Serg.  ft  R.  M; 
8.  O.,  17  Am.  Dec  648;  Wood  v,  SmiUi,  61  Iowa,  156;  Lappen  t.  Om^  120 
Mass.  349. 

The  omiasion  of  the  deed  to  state  expressly  that  the  amount  of  the  mort- 
gage is  part  of  the  consideration  makes  no  difference  in  the  rights  of  the^ 
parties:  Locke  v.  Jlofmtr^  131  Mass.  93;  S.  C,  41  Am.  Rep.  199.  In  this 
action,  the  written  receipts  indorsed  npon  the  mortgage  by  the  mortgage* 
are  competent  evidence  to  show  payments  thereon:  Jf»0  t.  TTotem,  1  Sweeny, 
374.  lu  case  the  grantor  dies  before  any  cause  of  action  accraes,  the  land 
descends  to  the  heirs,  and  they  are  the  proper  parties  to  sne  for  a  breach  of 
tlie  agreement:  Ayer*  ▼.  Dinm,  78  N.  T.  318.  If  a  deed  of  land  subject  to  » 
mortgage,  which  the  grantee  assumes  and  agrees  to  pay,  is  executed  by  »■ 
husband  and  wife  as  grantors,  the  promise  implied  by  law  from  the  acceptance 
of  the  deed  is  to  both,  and  an  action  for  a  breach  of  the  promise  should  be 
brought  in  the  name  of  both:  Fenion  v.  Lord,  128  Mass.  466.  Under  the^ 
code  practice,  the  grantor  may  maintain  a  bill  to  have  the  mortgage  satisfied 
out  of  the  land:  Abell  ▼.  OoonB,  7  Cal.  105.  One  who,  in  consideration  of  the 
price  of  land,  agrees  to  pay  a  mortgage  covering  that  and  other  land  is  liable 
to  the  grantee  of  the  other  land  in  case  of  a  failure  to  pay,  and  the  liability  may 
be  enforced  by  personal  action  or  by  foreclosure  suit:  Wrighi  v.  Brigrft,  99^ 
Ind.  563.  If  a  pnrchMer  by  collusion  with  the  mortgagee  buy  the  land  at 
the  foreclosure  sale  for  a  sum  less  than  its  value,  and  less  than  the  mortgage 
debt,  the  vendor  may  have  the  sale  set  aside;  and  such  collusion  would  be  a 
defense  in  a  suit  against  him  for  the  deficiency:  Ckoeland  v.  SotUhard,  25^ 
Wis.  479.  A  mortgagor  who  has  sold  subject  to  the  mortgage  debt,  when  he 
is  compelled  to  pay  it,  is  subrogated  to  tiie  benefit  of  the  security  without 
any  formal  assignment  of  it  to  him,  and  he  thereby  becomes  an  equitable 
assignee  of  it,  and  may  enforce  it  against  the  property:  Enmoar  v.  Lowdl,  34- 
Me.  299;  Baixr  v.  TerrelU  8  Minn.  195;  Aym  v.  Dixon.  78  N.  Y.  318;  Ritt 
V.  Ilfffman,  69  Ind.  137. 

Orantor  may  Sue  b^ore  He  haa  Paid  Mortgage  DdfL    The  contract  of  assnmp* 
tion  is  an  agreement,  not  merely  of  indemnity,  but  to  pay  the  debt;  and  it  i» 
not  necessary,  therefore,  as  in  the  case  of  indemnifications,  that  the  grantor 
show  that  he  has  been  to  some  extent  damnified  by  the  grantee's  breach  of 
agreement;  but  the  grantor,  although  he  has  not  paid  the  debt»  or  any  part< 
thereof,  may  recover  the  unpaid  amount  of  the  debt  when  it  becomes  due  and 
payable:   Lockt  v.  Homer,   131  Mass.  93;   Fumae  v.  Dwrgin,   119  Id.  600;^ 
Brewer  v.  WorUumjUm,  10  Allen,  229;  LUtle  v.  LUOe,  13  Pick.  426;  Sparkmam 
V.  Oove,  44  N.  J.  L.  252;  Bowen  v.  Kurtz,  37  Iowa,  239;  Bubene  v.  Prindle,  44 
Barb.  336;  Gregory  v.  Hartley,  6  Keb.  356;  see  Valentine  v.  fT/iee^,  122  Mass. 
666,  508;  Fiske  v.  Tohnan,  124  Id  254,  256;  Oaffney  v.  J^idb,  Id.  301,  304;. 
Wilson  V.  StUweU,  9 Ohio  St  467;  Stoui  v.  Folger,  34  lowa^  71 ;  Foeterr.  Aiuaier, 
42  Conn.  244;  Snyder  v.  Summert,  1  Lea,  534^  540.    Conira:  see  MeConagky's 
Setate,  13  Phila.  399;  Burbank  v.  Goukt,  15  Me.  lia    Such  promise,  when  no^ 
time  is  specified  for  the  payment  of  the  mortgage,  is  a  promise  to  pay  it  whea 
it  becomes  due;  or  if  it  be  already  due,  then  to  pay  it  forthwith:  Furnas  v. 
Durgin,  1 19  Mass.  500.    And  the  agreement  is  broken  by  a  failure  to  pay  the- 
mortgage  within  a  reasonable  time  after  its  maturity:  Branum  v.  Dowoe,  l^ 
Cush.  227.     "If  the  grantee  does  not  pay  ad  diem,  and  so  breaks  his  agree* 
ment»  the  fact  that  he  may  be  also  in  danger  of  having  tiie  mortgage  enforoed 
against  his  land  affords  no  defense  to  the  action  at  law  by  the  grantor  againat- 
him  upon  his  agreement    If  he  has  any  equities,  by  reason  of  his  failure 


MbJj  I860.]  Klapwobth  v.  Dbbsslsb.  81 

to  pay  bftTing  beea  CMiaed  by  aoddeat,  mistake,  or  fraud,  or  any  otiwr  mai- 
tor  agMBst  -whaidi  a  ooort  of  ehaaoory  will  grant  relief  his  remedy  imul  ba 
aoog^  in  eqiiity,  aa,  for  instanoe,  by  bin  againat  the  mortgagee  and  the 
en  whieh  the  mortgagee  may  be  orderad  to  accept  payment  of  the  nuMtgaga 
debt^  vith  proper  intereet^  ezpenaes,  and  oosta;  and  the  grantor,  upon  snch 
payment  being  made  by  the  grantee,  may  be  reetrained  from  proeeoating  hia 
aetion  at  law  against  the  latter,  except  for  nominal  damages:  **  Per  Gray, 
CL  J.,  in  Locke  ▼.  ffamer,  131  Mass.  106.  But  when  the  salt  by  the  grantor  to 
cnioree  his  grantee's  agreement  to  aasome  and  pay  a  mortgage  b  in  equity^ 
and  not  at  law,  payment  of  the  amoont  of  the  mortgage  debt  will  not  be  en« 
foroed  against  the  porcfaaser  nntQ  the  grantor  has  paid  the  mortgage;  or  if 
a  dacree  is  made  without  such  paymenti  it  will  be  that  so  much  aa  is  neoee- 
waaej  to  pay  Ihe  mortgage  be  retained  and  paid  directly  to  the  mortgagees 
Waien  ▼.  BceeO,  58  Wm.  602;  see  also  Ayere  ▼.  Dkum,  78  K.  Y.  81&  A 
mortgage  conditioned  to  pay  the  mortgagor's  earlier  mortgage  npon  lands 
CQn?eyed  by  him  to  the  mortgagee  and  saTo  him  harmless  therefrom,  cannot 
be  f oredoeed  mitil  the  mortgagee  baa  paid  the  earlier  mortgage,  at  least  if 
the  mortgagee  in  the  earlier  mortgage  ia  not  made  a  party  to  the  suit;  Xeanierf 
T.  BUk^  42  Wis.  47a 

Meaewre  qf  Damagee  in  an  action  by  the  grantor  upon  the  grantee's  eoa« 
tract  of  assnmption  is  the  amoont  of  the  debt  unpaid  and  interest:  Xodfce  ▼. 
£rcnwr,  131  Maoi. 93;  &  C,  41  Am.  Bep.  199;  MuUg  v.  FiOie,  Id,  110-,  Beedr, 
Piua,  Id.  129;  Sparkmon  t.  Oeve,  44  N.  J.  L.  252;  and  the  fact  that  the  de- 
fendant baa  aold  the  estate  to  a  third  person  does  not  sifect  the  plaintiff's 
lights:  Seed  t.  Pcnil,  131  Mass  129.  If  the  grantor  has  paid  the  mortgage 
debt  before  salt  broogiht^  the  messore  of  damages  is  the  amoont  so  paid: 
7*01091  ▼.  VTood;  37  SL  512;  see  svpnz,  '^Grantor's  Remedy."  If  payment  by 
the  grantee  to  the  mortgagee  were  made  at  matority,  there  woold  be  no 
fareaeh  of  his  promiw  to  the  grantor.  If  it  were  made  afterwards,  the  latter, 
in  an  action  npon  that  promise,  coold  recover  only  nominal  damages:  Locke 
T.  Homer,  131  Haas.  108^  S.  C,  41  Am.  Bep.  199.  The  defendant  may,  if  ha 
wxQ,  perform  his  agreement  and  pay  the  debt  at  any  time  before  final  judg- 
ment^ and  the  damages  then  to  be  recovered  will  be  nominal  only:  Fwmae  t. 
Dmr^  119  Mass.  508;  MUtfier  r.  Wdek,  47  Conn.  58^  59;  Hattr.  Wojf^  4  LL 
467. 

Ooarnuua  ov  AasirKPnoN,  Fobk  ov.^Promiee  to  PafrmA  he  Clear,  No 
particnlar  formal  word  need  be  need  to  establish  a  promise  on  the  part  of  the 
mortgagor's  grantee  to  pay  off  the  mortgage:  Belmont  ▼.  Coman^  22  K.  Y. 
438;  bat  the  intention  to  impose  this  obligation  npon  the  grantee  most  clearly 
appear:  8iMme  t.  HaU,  29  Barb.  524;  OoQe  t.  Jenldnaon,  24  N.  W.  Bep.  815 
(mdL);FcttrekikiT.Lyndk,421X.Y.Sxvper.Ct.2Q5.  Where,  from  the  terms 
of  the  deed,  it  is  donbtfnl  whether  or  not  the  grantee  is  personally  bound, 
evidence  of  the  value  of  the  premises,  or  of  the  agreed  consideration  for  them, 
sod  also  as  to  whether  the  grantee  retained  part  of  the  consideration  to  pay 
the  debt,  is  admissible  to  aid  in  the  construction  of  the  deed:  Winane  ▼.  WU' 
He,  41  Mich.  264.  In  a  subsequent  case  in  this  state,  however,  it  was  held, 
relying  partly  upon  a  statute,  that  the  contract  of  assumption  cannot  be  estab- 
lished by  inference:  Oage  ▼.  Jenkineon,  24  N.  W.  Rep.  816. 

WlkU  Worde  SMdence  Pronuec—Tho  contract  of  assumption  is  usually 
ffftablishftd  by  the  insertion  of  a  recital  in  ihe  deed,  stating  that  the  grantee 
imnmnn  and  agrees  to  pay  the  mortgage  as  a  part  of  the  consideration  for  the 
conveyanoe:  SoeStMrner.  ^a£,  29 Barb.  524;  CoUmar.  Howe,  I  Abb.  N.  a 
97; Crtaqfordv.  Mcbearde^  Mich.  854;  Dimii v.  Bogere,  43 HL  260;  Lemdf^e 
▲v.  Dia  Vol.  LXXVlll— « 
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Ettate,  52  Pa.  St.  138;  ffuffkr  v.  Atwood,  26  N.  J.  Eq.  604;  Schnuidxrr.  Stbert, 
18  KaxL  104;  FcdrehUd  y.  Lynch,  10  Jones  &  S.  265;  Burr  ▼.  Beers,  24  N.  Y. 
17S;  Weed  Sewhg  Machim  C<K  y.  Xhnermm,  116  liiBM,  65L  A  stipalation  that 
the  grantee  takes  **  subject  to  the  payment "  of  the  oatstanding  mortgago,  or 
any  eqnivaXant  expression  whioh  dearly  imports  an  obligation  intentionally 
created  by  the  grantor  and  assomad  by  the  grantee,  will  establish  a  personal 
obligation  on  the  part  of  the  grantee  for  its  payment:  StMme  t.  Hall,  29 
Barb.  524;  Oarleyr.  Fox,  38  Mich.  387;  ffoyr.  BramhaO,  10  N.  J.  Eq.  663| 
OolUnar.  Bowen,  I  Abb.  N.  a  97;  LoekeY.  Homer,  131  Mass.  93;  S.  C,  41  Am. 
Bep.  109;  MuBg  r.  Fiehe,  131  Mass.  110;  see  Fwnaa  y.  Dwr^n,  119  Id. 
600;  Bparkmcmy.  Oove^  44  N.  J.  L..252;  Bomn  y.  Beck,  94  N.  Y.  86.  Th« 
supreme  court  of  Pennsylyania  regards  these  words  as  implying  merely  a  con- 
tract of  indemnity  between  the  yendor  and  yendee,  in  the  absence  of  special 
ciroomstanoes  from  which  a  personal  liability  to  pay  the  mortgage  debt  to  the 
mortgagee  can  be  inferred:  Moor^e  ^VptoX,  88  Fa.  St.  45;  Samuel  ▼.  Pqfton^ 
Id.  465;  Daria'e  Appeal,  89  IdL  272;  Merrinum  y.  Moore,  90  Id.  78;  Taifhr  y. 
Mayer,  93  Id.  42.  And  the  present  statntory  law  of  this  state  is  that  th« 
words  ''subject  to  the  payment"  of  a  mortgage  shall  not  make  the  grantea 
personally  liable  to  the  mortgagee:  Purdon's  Ann.  Dig.  1877*  p.  2160^  sees.  5, 
6.  In  Massachusetts^  howeyer,  it  is  held  that  the  acceptance  of  a  deed  con- 
taining  a  coyenant  that  the  land  conyeyed  is  free  from  incumbrances,  except 
a  mortgage  preyioosly  made  by  the  grantor,  "  which  the  grantee  assumes  and 
agrees  to  hold  the  grantor  harmless  from,"  constitutes  a  contract  by  the 
grantee,  not  merely  to  indemnify  the  grantor,  but  to  pay  the  mortgage  debt: 
Locke  y.  Homer,  131  Mass.  93;  &  a,  41  Am.  Bep.  199;  MuUgY.  Fiske,  Id.  110; 
see  Fumae  y.  Durgki,  119  Mass.  500;  Sparkman  y.  Oove,  44  N.  J.  L.  252; 
Bowemr.  Beck,  94  N.  Y.  86.  It  is  immaterial  that  the  grantee  does  not  spe- 
cially stipulate  ''to  pay  "  the  debt,  if  he  undertakes  "to  assume  **  it,  for  this 
is  the  same  in  legal  effect:  Locke  y.  Homer,  131  Maaw.  109,  citing  Bramam.  ▼. 
Donoee,  12Cnsh.  227;  Druryy.  TremotU  Improoemeni  Ob.,  13  Allen,  168,  171; 
Stout  y.  Folger,  34  Iowa,  71.  Of  course  the  purchaser  incurs  no  personal  lia- 
bility, if  at  the  time  of  the  purchase  it  is  agreed  that  he  shall  not  be  liable/ 
iwnoranee  Co,  y.  Addich,  12  Fhila.  490;  and  see  Moore's  Estate,  Id.  104. 

**SubJect  to  Mortgage,**  Efffed  qf,  in  Deed.— A.  statement  in  a  deed  that  it  ia 
made  subject  to  a  specified  mortgage,  does  not  alone  make  the  grantee  per- 
sonally liable  for  the  payment  of  the  mortgage  debt.  Such  a  stipulation  does 
not  sufficiently  dearly  import  an  intention  by  the  grantor  to  create,  and  by 
the  grantee  to  assume,  a  personal  obligation  to  pay  the  mortgage  debt: 
Patton  y.  Adkins,  42  Ark.  197;  HaUr,  Morgan,  79  Mo.  47;  Lawrence  y.  Towle, 
59  N.  H.  28;  Letois  y.  Day,  63  Iowa,  579;  Bapp  y.  Stoner,  104  ILL  618  (war- 
ranty  deed);  Fisker.  Tolman,  124Maai.  254;  Hul)bard  y.  Ensign,  46 Conn.  576; 
Binese  y.  Paige,  1  Abb.  Pr.  Dec  142;  S.  C,  1  Keyes,  89;  Stebbinsr.  Hall,  29 
Barb.  524;  see  Weed  SeuHng  Machine  Co,  y.  Emeraon,  115  Mass.  554;  Strong 
y.  Canieeree,  8  Allen,  557;  Druryv.  Tremontetc  Co.,  13  Id.  168,  171;  ^icm- 
gardner  y.  AUen,  6  Munf.  439;  Foster  y.  Atwater,  42  Oonn.  244;  Waller  y. 
Goldsmith,  7  Or.  161;  Fowler  y.  Fay,  62  BL  375;  Comstock  y.  HUt,  37  Id.  542» 
646;  Dunn  y.  Bogers,  43  Id.  260;  Campbell  y.  Patterson,  58  Ind.  66;  Wood- 
bury  y. Swan, 58 K. H. 380;  TrotterY. Hughes,  12 K.  Y.  74;  Behnonly.  Coman^ 
22 Id.  438;  Collmsr.  Bowe,  1  Abb.  N.  G.  97;  Tilbtsonr.  Boyd,  4  Sandf.  51G| 
Murray  y.  Smith,  1  Duer,  412;  Johnson  y.  Monell,  13  Iowa,  300;  Hull  v.  Alex- 
ander, 26  Id.  569;  Winans  y.  Wilkee,  41  Mich.  264;  Tanguay  v.  FelUtausen,  45 
Wis.  30.  In  Michigan,  however,  it  has  been  held  in  a  late  case  that  where  a 
deed  ii  expressly  made  subject  to  a  mortgage,  though  it  does  not  in  terms 
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bind  tba  gmatea  to  pay  it»  yvt  be  is  to  be  treated,  as  Letweeu  himMlf  and  tha 
mortgagor,  aahaTiiig  aanmed  the  martgmgb,  and  ia  pefMoally  liable  for  what- 
erer  defidaniy'  tbera  may  be  after  foredeeore  eale:  Om^fdd  t.  AAeor,  4i 
Mich.313L 

Where  the  grantee  aooepta  a  deed  "sabjeel  to*aepedfied  mortg^pa^  the 
land  ia  primarily  liable  aa  between  the  grantor  and  grantee,  and  the  grantor 
m  liabte  for  any  deficiency  after  a  foredoeore  aala  fairly  made:  JcHmmm  r. 
Zmk,  51  N.  Y.  333;  Conulodt  r.  HUt,  37  HL  642;  Oty/eT.  WHmrn,  80Oratt. 
168u  The  diiferenoe  between  aaaoming  the  mortgage  debt  and  taking  the 
bad  snbject  to  the  mortgage  ia  that»  in  the  former  caea^  the  grantee  beoomea 
peraonally  liable  for  the  payment  of  the  debt»  and  may  be  anbjeoted  to  a  per- 
Moal  judgment  for  a  deficiency  ahonld  the  land  be  inanfildimt  to  aatiafy  the 
BMrtj^ige  debt;  and  in  the  latter  caae  he  doee  not  aaaame  each  liability,  but 
in  boUi  eaaea  the  premiaea  are  equally  liable  to  aala  on  foredoeare:  Wcodbmr^ 
T.  8wcm,  58  K.  H.  380;  ifi&r  t.  TJumvprnm,  34  Mich.  10;  Wmcmay.Wia^ 
41  Id.  264;  Strohamar  t.  Vottat,  42  Id.  444;  Vrtdatnd  t.  Van  Blareom,  85  N.  J. 
Bq.  530.  A  oonreyanoe  aabjeet  to  a  mortgage  makee  the  premiaea  in  the 
handa  of  the  grantee  and  hia  prrriee  as  effectoally  charged  with  the  inonm* 
faraaoe  of  the  mortgage  debt  aa  if  it  bad  been  ezpreaaly  mortgaged  theraf on 
AbmUbt  ▼.  Jima,  35  Vt.  317;  Berry  t.  Whitmty,  40  Mich.  65;  JfoMeoHn^  ▼• 
iWI,  Id.  871;  CM  ▼.  />yer.  60  Me.  494;  FmOer  t.  HmU,  48  Iowa,  168. 
And  in  both  of  the  above-named  oaaea,  the  grantee  ia  eatopped  to  deny  the  Talid- 
ity  of  the  mortgage:  Jokinmm  t.  Thompeon,  129  Maaa.  398;  Howard  t.  Ckim^ 
104  Id.  240;  Comaoer  t.  ^o6ari;  24  N.  J.  Eq.  120;  Lee  t.  Suffer,  80  Id.  610; 
Ameir  T.  Boyd.  33  Id.  190;  Dolman  r.  Cooie,  14  Id.  56^  63;  Oreem  r.  Tmmer, 
» Iowa»  112;  OreUher  ▼.  AUxamder,  15  Id.  470;  Perrp  t.  Kearm,  13  Id.  174; 
FuBer  t.  BwU,  48  Id.  163;  iV^yy  t.  Merrfmm,  14  Keb.  513;  8tyle§  t.  Priee, 
64  H0W.  F^.  227. 

When  MortgagB  Debi  Forme  Part  qfCoHeidenUkm  qfPwchaee^  the  pnrobaaer 
ia  bound  to  the  extent  of  the  property  to  indenmify  the  grantor  againat 
the  lattor'a  peraonal  liability  to  pay  the  mortgage,  althoagh  the  pnrchaaer 
haa  not  entered  into  any  obligation  or  agreement  to  pay  it.  From  the 
aatore  of  the  tranaaction,  a  promiae  on  the  part  of  the  porehaaer  to  that  effect 
win  be  ini^Uad:  Towneend  t.  Ward,  27  Conn.  610;  ITood  t.  Smith,  51  Iowa, 
156;  8coU  T.  FeaOereton,  5  La.  Ann.  306;  SdUatre  r.  Cfreaud,  19  Id.  125; 
Stevmeom  t.  Bladt,  1  N.  J.  Eq.  338;  ffartsJiome  t.  Hartehome,  2  Id.  349; 
Crowear.  iSTcepito^  27  Id.  650;  Dorrr,  Petere,  3  Edw.  132;  Marehw.  PHe,  1 
Sandl  Gh.  210;  Blyer  ▼.  Monholland,  2  Id.  478;  Ferrie  ▼.  Crattford,  2  Denio, 
£85;  Ftagg  ▼.  Tkm^ter,  14  Barb.  196;  Corned  t.  Prtecott,  2  Id.  16;  Moore'e 
Afpeal,  88  Pa.  St  450;  Burle  ▼.  Oummy,  49  Id.  518;  Thompeon  ▼.  Thompeon, 
4  Ohio  St,  333;  Waring  ▼.  Ward,  J  Vea.  332.  The  porehaaer  it,  however, 
ander  no  liability,  beyond  the  value  of  the  land.  If  the  mortgagor  pay  the 
mortgage  debt,  the  pnrchaaer  will  be  compelled  in  equity  to  refund  the 
mooey  ao  paid,  or  to  return  the  land.  He  may  releaae  the  landa  to  the  mort- 
gagor, and  thua  diacharge  hie  obligation  to  indemnify  the  mortgagor:  TMer^n* 
T.  Dodfi,  4N.  J.  Eq.  454;  OroweU  v.  HoepUal,  27  Id.  650,  655;  Mountr.  Van 
Neae,  33  Id.  262;  265.  The  mere  deduction  of  the  amount  of  the  mortgage 
from  the  purehaae-prioe  doea  not  impose  a  perannal  liability:  Bemmtt  ▼.  Batee, 
94K.  T.354. 

Agreement  to  Pay  Amomnt  qf  Mortgage  ae  Part  qf  Pmrchaee^memeg  ia»  in 
dfeet,  an  aaaumptian  of  the  payment  of  the  mortgage  debt»  and  not  merely 
a  taking  "aubject  to  "the  mortgage,  and  the  grantee  will»  therefore,  be 
peraonally  liable  lor  the  payment  of  the  debt    The  effsct  ef  the  trana- 
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Action  is  to  leave  a  part  of  the  purchase-money  in  the  hands  of  the  par- 
chaser,  for  the  purpose  of  paying  the  incumbrance  which  imposes  upon  hiza 
a  personal  liability:  Thayer  v.  Torrqf,  37  N.  J.  L.  339;  Had  ▼.  Vreekaidf  80 
K.  J.  Eq.  591 ;  TkJtenor  ▼.  Dodd,  3  Green  Ch.  454;  Kennedy  ▼.  Brown,  61  AIj^ 
296;  Urqahart  v.  BnxyUm,  12  R.  L  169;  JeweU  v.  Draper,  6  Allen,  434;  Coos- 
ttock  V.  HiU,  37  111.  542;  TwikheU  y.  Mean,  8  Biss.  211;  Pcdmeier  v.  Carey^ 
19  Rep.  318  (Wis.);  Dcnub  ▼.  J%&5acA,  109  HI.  267;  Cooper  v.  Foea,  15  Neb. 
515.  ^ere  is  an  implied  promise  on  the  part  of  the  purchaser  to  pay  tlio 
mortgage  at  maturity,  or,  if  already  due,  to  pay  it  immediately  or  within  la 
reasonable  time:  Braman  v.  Dowae,  12  Cush.  227;  SmUh  v.  Truslow,  84  K.  IT. 
660.  And  the  burden  of  proof  is  upon  the  purchaser  to  show  that  he  hmm 
performed  his  obligation:  JeweU  v.  Draper,  6  Allen,  434.  The  mere  dedno* 
tion  of  the  amount  of  a  mortgage  from  the  purchase  price  does  not,  in  th» 
al)senc6  of  an  agreement  to  pay,  absolutely  impose  upon  the  grantee  the  dn^^ 
of  paying,  or  suffering  his  land  to  be  taken  in  payment  of  the  mortgage. 
While  it  is  evidence  of  the  grantor's  intention  to  subject  the  land  to  sada 
paymenti  it  is  not  controlling  or  conclusive;  it  may  be  infetred  that  tbm 
deduction  was  made  to  protect  the  grantee  against  a  questionable  incum- 
brance: Bemnett  t.  Bates,  94  N.  Y.  354.  Where  the  grantee  took  the  land 
subject  to  a  one-thousand-dollar  mortgage,  and  as  part  of  the  consideratioia 
agreed  to  pay  five  hundred  dollars  of  the  mortgage  debt  when  due,  or  when- 
ever the  grantor  should  be  ready  to  pay  the  residue,  the  grantee  was  bound 
to  pay  only  five  hundred  dollars,  without  interest,  and  not  one  half  the  mort- 
gage debt:  Edwards  v.  Thastenson,  64  Iow%  680. 

Oral  or  Parol  Agreement  is  VaSd.  An  oral  promise  by  the  purchaser  to 
assome  and  pay  the  mortgage  is  sufficient,  and  may  be  enforced  in  equity- 
by  the  grantor  or  the  holder  of  the  mortgage:  Sly  v.  McNigU,  30  How.  Pr. 
97;  Wa»(m  v.  King,  23  N.  J.  Eq.  150;  Ream  v.  Jack,  44  Iowa,  325;  BoOes  v. 
Beach,  22N.  J.  L.  680;  8.  C,  53  Am.  Dec  263;  Putney  v.  Famham,  27  Wis. 
187;  Lamb  v.  Tucher,  42  Iowa,  118;  Iowa  Locoi  ds  Trust  Co,  v.  Mowery,  24 
N.  W.  Bep.  747  (Iowa);  Merrhnan  v.  Moore,  90  Pa.  St.  78.  The  agreement 
of  assumption  is  independent  of  the  deed,  and  the  oral  agreement  is  additional 
and  not  contradictory  of  the  deed,  or  at  variance  with  it,  nor  is  it  merged  in 
the  terms  of  the  deed:  Taintor  v.  Uemmingway,  18  Hun,  458;  Murray  v. 
Smith,  1  Duer,  413;  Barker  v.  Bradky,  42  K.  Y.  316;  Remington  v.  Palmer, 
62  N.  Y.  31.  An  assumption  to  pay  the  mortgage  debt  is  valid,  though  not 
sealed:  Huyler's  JBx*rs  v.  Atwood,  26  N.  J.  £q.  504;  see  Colgin  v.  Healey,  ^ 
Leigh,  85.  The  agreement  may  be  wholly  outside  of  the  conveyance: 
Schmucker  v.  Sibert,  18  Kan.  104;  see  Drury  v.  Tremont  etc  Co.,  13  Allffli, 
168.  A  covenant  in  the  deed  that  the  premises  are  free  from  incumbrances, 
or  a  recital  that  the  consideration  has  been  paid  in  full,  does  not  estop  either 
the  grantor  or  the  holder  of  'the  mortgage  from  proving  the  agreement  and 
recovering  upon  it:  Wilson  v.  King,  23  K.  J.  Eq.  150;  Bowen  v.  Kurtz,  37 
Iowa,  239.  See  also  Conover  v.  Brown,  29  N.  J.  Eq.  510,  as  to  evidence  to 
establish  an  oral  assumption. 

Scope  and  Constrtteiion  qf  Assumption, — ^An  agreement  to  dischazge  a  mort- 
gage on  land  conveyed  covers  incidents  to  the  mortgage  debt,  and  renders 
the  grantee  personally  liable;  for  instance,  upon  a  covenant  in  the  mortgage 
for  the  payment  of  an  attorney's  fee  in  case  of  a  foreclosure:  Johnson  v.  Harder, 
45  Iowa,  677.  But  an  agreement  to  assume  the  payment  of  the  interest  upon 
a  mortgage  cannot  be  ooostmed  so  as  to  impose  a  liability  to  assume  the  pay- 
ment of  the  principal:  ManhaUan  Life  Ins.  Co,  v.  Craufford,  9  Abb.  N.  C.  36&. 
Aongh  the  covenant  of  assumption  in  the  deed  be  abeolnta  and  certain,  its 
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cflbet  may  be  modifiad  by  a  coatemponiieoaa  agreement  of  the  parties,  as,  for 
lutBiioe^  an  agreement  that  the  grantor  may,  within  a  certain  time,  deaand  a 
feeon^eyanoe  of  the  property,  sabjeet  to  the  aame  incnmbranoe:  Oafnty  ▼. 
iTiefa^  124  Maaa.  301. 

AocKFTAHOB  OF  I>XKD  BzMOS  Orartes.  By  the  aooeptanoe  of  a  deed  coo- 
taming  a  atipiilati0n  that  the  grantee  aammea  and  agrees  to  pay  the  mortgage, 
or  vorda  to  that  effBct^  the  grantee  beeomee  personally  liable  to  pay  the 
mortgage:  ^2orT.  ?FUtaiof^36Midu97;  Bo««»T.i?«dfc^94^^  S.C., 

46  Am.  Bep.  124;  SpamkUmg  t.  fraOMeet,  35  K.  T.  204,  a£Brming  39  Barb. 
79;  sold.  292;  Wale»r.  Sherwood,  1  Abb.  K.  C  101;  Trotter  t.  Hn^hee,  12 
N.  Y.  74;  Bishop  ▼.  DomgUm,  25  Wis.  696;  Umger  ▼.  SmUh,  44  Hich.  22; 
JDBbT./aaae8^8Mo.App.568;  2>idb(MfMiT.  fTiOkisiu^  129  Maaa.  182;  Crr;t<Aar< 
T.  Broil/km^  12  R  L  169.  It  is  not  neoeasary  that  he  ahoold  aign  the  deed  or 
any  inatmmflnt:  AUamHc  DoA  Co,  t.  LeaieiU,  54  K.  T.  85;  I^eard  ▼.  Bamier- 
MB,  44  Id.  179;  Lodx  ▼.  Homer,  131  Maaa.  93,  102.  If  the  oonTeynoe  oon- 
tains  worda  impoaing  the  obligation  of  aasnmption,  tboogh  it  be  a  deed  poll, 
the  grantee  irill  bind  himself  by  the  aooeptanoe  of  the  deed  as  effsctnally  as 
if  be  had  joined  in  the  ezecatian  of  the  deed  as  an  indenture:  Bowen  v.  Beck, 
94  N.  Y.  86;  AOmiee  DoA  Co.  t.  LeaeiU,  54  K.  Y.  85;  a  C,  13  Am.  Rep. 
636;  BAmM  t.  Comam,  22  N.  Y.  438;  BpauidiHg  t.  ffaUettbeA,  35  Id.  204; 
CoiBme  t.  Bowe,  1  Abb.  K.  C.  97;  Trotter  v.  ffughei,  12  K.  Y.  74»  78;  Fabr- 
ddU  ▼.  Lyneh,  46  K.  Y.  Snper.  Ct  1;  Crmqford  y.  Edwaarde,  38  Midk.  354; 
iTayfar  ▼.  Atmood,  26  K.  J.  Bq.  604;  Fmk^  t.  Bimpeon,  22  K.  J.  L.  311; 
Sehamdaerr.Sibert,  18  Kan.  104;  POser,  Browm,  ICuOl  133;  BrammY,  Domee, 
12  Id.  227;  Lodse  t.  Homer,  131  Maaa.  93;  JVimof  ▼.  Dmrgim,  119  Id.  500; 
Go^fl^  ▼.  ^idb,  131  Id.  124.  From  the  aooeptanoe  of  the  deed,  the  aasent  of 
the  grantee  to  all  it  oontaina  may  be  inferred:  Thon^peon  ▼.  Dearborn,  107  HI. 
87.  Pkoof  of  the  reoord  of  the  deed  raises  a  presnmption  that  the  title  Tested 
in  the  grantee,  and  that  he  is  boond  by  the  oorenant  toassome  the  mortgage, 
miksa  there  is  some  evidenoe  <Mn<iti*g  to  show  the  oontrary:  Lawrence  t. 
iWi^,  9  Abb.  K.  C.  371;  eonira:  Thompmm  ▼.  Deaafbom,  107  HL  87.  The  ao- 
ceptanoB  of  the  conyeyance  impnoing  this  liability  by  a  doly  oonstitated  agent 
of  the  grantee,  will  bind  the  latter:  FairekOd  ▼.  XyncA,  10  Jones  ft  S.  265. 
But  the  grantee  will  not  be  boond  where  there  is  no  deliyery  of  the  deed  to  him: 
Odeer  t.  Badger,  29  N.  J.  Eq.  74.  And  when  a  deed  is  made  to  a  person 
withoat  his  knowledge  or  consent,  and  he  repudiates  it  as  soon  as  he  beoomea 
aware  of  its  existence,  he  incurs  no  liability:  CordCe  T.  Hargraee,  Id.  446; 
Sieeeas  InstiltUe  y.  SfteHdan,  30  Id.  23.  Where  by  the  terns  of  the  con- 
tract of  purchase  of  land,  the  yendee  is  to  take  it  subject  to  a  certain  mort* 
gage,  he  may  properly  refuse  to  accept  a  deed  containing  a  clause  reciting 
that  he  aasumea  the  payment  of  such  mortgaget  Lewie  y.  I>€qf,  53  Iowa,  575; 
Manhattan  Life  Ine,  Co.  y.  Cnnqford,  9  Abb.  N.  C.  365. 

Defenses  against  Liabilitt  of  Gbantbb. — ^The  grantee  is  not  bound  to 
a  personal  liability  on  the  mortgage  debt,  unless  he  has  entered  into  such  an 
agreement  as  will  bind  him  to  assume  and  pay  it:  See  "  Contract  of  Assump- 
tion, Form  of,"  supra.  His  grantor  must  generally  be  personally  liable  on 
the  debt,  or  he  will  not  be  bound:  See  Id.  So  a  rescission  of  the  contract 
between  the  grantor  and  grantee  may  constitute  a  defense:  Id.  A  reoon* 
Teyanoe  may  extinguish  the  purchaser's  liability;  CroweU  y.  Ifoapital,  27 
N.  J.  Eq.  650.  It  is  a  good  defense  that  the  grantor  had  no  titie  to  the  prop- 
erty, and  that  his  representations  respecting  it  were  false  and  fraudulent,  and 
that  the  defendant  was  thereby  induoed  to  assume  the  payment  of  the  mort* 
gage:  Benedia  y.  Hmnt^  32  Iowa,  27;  FuUerr.  Lamar,  53  Id.  477;  see  8taU  y. 
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CMmm' JB^mli^  33  La.  Ann.  705.  It  i8  also  a  good  defense  agamit  the  grantee'* 
liability  that  the  oorenant  of  assumption  is  invalid  between  the  parties,  a* 
where  there  was  no  agreement  for  aasamption  between  the  grantor  and 
grantee,  and  the  agreement  was  inserted  in  an  nnnsnal  place  and  escaped  the 
notice  of  the  grantee:  Bullr.  TVtnoor^  29  K.  J.  Eq.  73;  ParberY.  Jekb^  36 
Id.  398;  or  where  the  agreement  is  that  the  grantee  shsll  take  subject  to  the 
mortgage,  not  that  he  shall  aasame  its  payment,  and  he  accepts  without  in- 
spection a  deed  in  which  he  is  made  to  assume  the  mortgage,  and  he  does  nofi 
diaooTer  this  until  judgment  for  deficiency  has  been  entered  against  him  in  a 
foreclosure  suit,  he  may  have  the  judgment  opened  and  may  ahow  by  the 
contract  that  he  was  not  liable  for  the  deficiency:  Northern  Diapenmrjf  ▼. 
Merrkun^  09  How.  Pr.  226;  Deyermomi  ▼.  ChoanberUn^  22  Hun,  110;  Wium^  t. 
Sombom^  32  K.  T.  604;  and  he  may  haye  the  mortj^W  reformed  by  striking 
out  the  covenant  of  assumption,  unlsss  an  estoppel  has  arisen  in  hiwot  of  » 
third  person:  BealEtUUe  Tnui  Co.  ▼.  Batch,  46  K.  Y.  Super.  Ct  028;  EUmer 
V.  SmUh,  71  K.  T.  226;  S.  C,  43  Super.  Ct  461;  O'Neal  t.  aark,  33  K.  J. 
Eq.  444;  for  an  innocent  purchaser  for  value  before  due  of  mortgage  note* 
haa  a  right  to  lely  upon  reoitala  in  a  deed  from  the  mortgagar  to  his  graoteeiy 
wherein  the  latter  "assumes  and  agrees  to  pay  "  the  mortgage  inoumbfanoe^ 
although  Buoh  redtal  was  in  fact  inserted  by  mistake  and  without  the  knowl- 
edge  of  the  parties:  Haifdm  v.  Snow,  9  Biss.  Oil;  and  see  New  Orfams  eCc 
Smithig  Co,  v.  Momigomery,  70  U.  8.  16;  CarTpetUer  r.  Lomgtm,  16  WalL  271. 

The  mortgagee'a  right  is  a  mere  rig|it  of  snbstitutian,  subject  to  eqottifl* 
ezistiiig  between  the  mortgagor  and  the  purdhaser:  OAanm  ▼.  Oa&sff,  77  Va. 
462.  In  the  absence  of  frand,  however,  a  grantee  who  has  assumed  a  mort- 
gage cannot  show  by  parol  that  he  never  agreed  to  assume  it|  and  that  h* 
never  anthoriied  or  knew  of  the  insertion  of  such  an  agreement  in  the  deed: 
JMI^T.  Fiake,  131  Haas.  110;  CooUdger.  Smith,  129  Id.  004;  BIgerr.  Mm- 
hoUamd,  2  Sandf.  Gh.  478.  And  where  the  grantee^  by  paymsnta  of  interest 
upon  the  mortgage  or  by  other  acts,  has  reoogniMd  the  validity  of  the  assomp- 
turn  dause,  he  will  not  be  heard  afterwards  to  urge  in  defense  that  the  obuiae 
was  fraudulently  inserted:  JUitter  v.  Thompeon,  34  Mich.  10;  SmUhr.  Chrahamt 
Id.  802.  li,  on  the  other  hand,  the  contract  of  sals  providea  for  the  assump> 
t&on  of  the  mortgage  by  the  purchaser,  and  the  deed  omits  to  redte  such 
covenant^  it  seems  that  this  oontraot  may  be  enforced,  if  there  is  a  deficiency: 
Siammm  v.  Watkime,  44  K.  Y.  Super.  Ct  73.  The  purchaser  cannot  avoid  hie 
liability  on  the  ground  that,  on  account  of  a  mistake  in  the  desoriptiony  he 
acquired  no  legal  title  to  the  hmd  intended  to  be  conveyed,  if  he  obtahied 
possession  of  it  under  the  deed,  and  the  riglit  by  virtue  thereof  to  have  the 
mistake  corrected:  Craufford  v.  Edwards,  33  Mich.  304;  Conutoek  v.  Smiih,  26 
Id.  306;  see  Klein  v.  leaace,  8  Ma  App.  068.  An  imperfect  description  in 
the  mortgage  is  no  defense:  Fiffort  v.  Hatderman,  70  Ind.  064;  see  MkUg  v. 
Fidx,  131  Maaa.  110.  If,  however,  a  grantee  under  a  warranty  deed,  who 
has  assumed  a  mortgage,  is  evicted  by  paramount  title,  the  holder  of  the 
mortgage  cannot  enforce  the  covenant:  Dunning  v.  Leamti,  80  K.  Y.  30;  S.  C, 
39  Am.  Sep.  617,  reversing,  20  Hun,  178;  compare  TaOinadge  v.  WalBe,  20 
Wend.  117;  Vrooman  v.  Turner,  69  N.  Y.  280;  S.  C,  20  Am.  Bep.  100; 
Fhgg  v.  Munger,  9  N.  Y.  483. 

Oraniee  Bttopped  to  Contest  VaJtidUg  nf  Mortgage,  ete.— A  grantee  who  haa 
not  assumed  the  mortgage,  and  has  purchased  without  any  deduction  from  the 
price  on  account  ol  the  incumbrance,  may  oppoae  the  same  defenses  to  the 
mortgage  that  the  mortgagor  might:  BenMeU  v.  Kuhn,  07  Wis.  082;  Maker  t. 
Lmisfrcm,  86  m.  013.    If  the  mortgage  is  void,  and  not  voidable,  he  may  < 
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tort  its  TBlidity:  ndmOttm  ▼.  CoU,  14  R.  I.  209.  Bat  the  pvrehMer  who  hM 
—I  I  HI  111  tlie  mortgifpe  aumot  set  up  that  it  wis  nutde  without  oooflidemtian, 
«r  thftt  the  eooaidBntioii  haa  fauled,  uid  therefore  that  it  it  not  Talid  agaiaat 
hii  grantor.  For  the  grantor,  having  devoted  a  part  of  the  pnrchaae  prioe  to 
the  paymont  of  the  mortgage,  it  doea  not  matter  whether  or  not  he  waa 
legally  obliged  to  pay,  or  whether  the  mortgage  waa,  at  the  time  of  the  nle^ 
a  lien  npon  the  land.  It  doea  not  lie  in  the  month  of  the  grantee  to  apeak  ol 
a  defenae  iHiieh  doea  not  eonoem  him.  Hia  obligation  ia  legal  and  bindings 
aod  made  npon  an  wB^'n^poafhahlo  ocaunderation.  If  the  morlgagor  hae 
toreoogniaa  the  incnmbranoe  aa  valid,  thia  ia  binding  npon  the  grantee^ 
hia  ri^te  are  not  infringed:  See  CroMifford  v.  Edward9f  33  Biich.  3M; 
MWer  V.  Tkompmrn^  34  Id.  10;  Hoik  v.  NidM,  16  Hnn,  87;  Parkbmon  v. 
Skenmomf  74  N.  Y.  88.  One  who  haa  by  a  valid  agreement  aaanmed  to  pa^  n 
mortgage  on  prandaea  conveyed  to  him  oannot  oonteat  ita  validity  on  the 
groond  thai  the  grantor  had  not  a  mortgageable  intereat:  Bcmd  v.  Z^ofiy,  20 
Rep.  160  (Neb.);  or  defend  on  the  ground  that  the  amount  aaramed  by  him 
18  not  dne  on  the  mortgage:  RiUer  ▼.  PMB^  63  K.  Y.  686;  Johmm  v. 
FarmOg^  14  Hnn,  308;  BoanTf  v.  tMHdge^  63  Ind.  44;  Kemmd^  v.  Broum,  61 
Ala.  296;  Orttm  v.  HmUm^  22  Kan.  36.  Bat  aee  IfcnwM*  v.  BarfkctamBm^  • 
Cant.  L.  J.  72  (Ind.);  or  that  the  mortgagee  haa  taken  odUateral  aecnrity  for 
the  aame  debt:  Jb^  v.  ^^^n^ord;  2  Ikido,  606;  or  that  the  debt  ia  diflbrent 
or  payable  in  a  manner  diflarent  from  ita  terma:  KUkk  v.  Itaau^  8  Mo.  App. 
668;  or  that  the  mortgage  waa  defeotively  ezeented:  Pidgnm  v.  TraaCaei^  44 
BL  501;  OrMntrw,  AksBtmitr,  16 Iowa,  470;  eonCni;  Chodmam  v.  RcmiaU, 44 
Conn.  321,  a  deeiaion  oontrary  to  reaaon  and  anthority.  Though  the  mort- 
gagae  haa  not  paid  the  full  oonaideration  of  the  mortgage,  the  aaanming 
grantee  oannot  redeem,  ezoept  by  paying  the  full  amonnt:  Oe»  v.  Hcaek^  116 
Maaa.  120  (mortgage  to  aeeure  future  advanoea). 

A  parohaaar  at  ezecntion  aala  of  land  inonmberad  by  a  mortgage^  whidi  the 
jodgment  debtor  had  in  hia  deed  of  pnrohaaa  aaaomed  to  pay,  anooeeda 
merely  to  the  debtor'a  ri^ta  in  the  properly,  and  ia  eatopped  aa  the  debtor 
vaa  to  deny  the  validity  of  the  mortgage:  Ketmodjf  v.  Brontm,  61  Ala.  296; 
aaa  alao  OomUmg  v.  8ea^  etc  Cou,  66  How.  Pr.  269;  SiObhm  v.  WUer,  12 
Alkn,  691;  AfMett  v.  iMfey,  3  Met  147-161. 

Unarp, — Where  a  grantee  aaanmea  the  payment  of  a  mortgage  upon  the 
iremiaea  oonveyed,  or  takea  ezpreaaly  aubject  to  anch  mortgage,  the  amount 
of  irttich  ia  dedneted  from  the  pnichaae  prioe,  he  oannot  claim  an  abatement 
cf  the  amount  of  the  debt  on  the  ground  that  it  ia  uaurioua,  or  otherwiae  ael 
i^uaniy  aaa  defenae:  MakMjfr.  MaeKwbin,  64Md.  268;  Euleifr.  Sloan^  16 
BL  App.  63;  a  C,  Id.  672;  Fkmden  v.  Dc^k,  Id.  608;  WilUmim  v.  Do^ 
Id.  614;  Frott  v.  Bham,  10  Iowa,  491;  De  Wvif  v.  ./bftfyon,  10  Wheat  367| 
Ontmet  v.  Lepper^  26  Ohio  8t  60;  Butb^  v.  Finn,  1  Id.  409;  Btaara  v.  Bat* 
4o»,  9  Maaa.  46;  HatHe^  v.  HarriMi,  24  N.  Y.  170;  BomSm  v.  OmttK,  6  Id. 
SO;  Cope  V.  WkMkr,  41  Id.  303;  i?ttt^  v.  Phmge,  63  Id.  686;  Skuf^  ▼• 
Ohi/Ue,  9  Pteiga,  137;  RotA  v.  ITi^AC,  21  Hnn,  344;  Baarikd  v.  EUom,  2  Abb. 
H.  C.  864.  Bat  one  who  baya  land  with  the  ezpreaa  intention  on  the  part  of 
himaeU  and  hia  grantor  to  avoid  a  prior  mortgage  on  the  ground  of  nauxy 
any  eat  up  thia  defenae:  Nemnon  v.  Kenhawt  10  Wia.  333;  Ludingkm  v. 
Barria,  21  Id.  239.  And  where  there  ia  no  aaaumption  of  the  mortgage  debt» 
er  any  agreement  that  it  be  paid  out  of  the  land,  uanry  ia  an  admiaaible  de> 
Imaa:  Maher  v.  Lta^rwn,  86  lU.  613;  Smith  v.  Chnm,  16  Hon,  487;  St&mm 
iMtoite  V.  Sksridam,  30  K.  J.  £q.  23;  Peonoff  v.  atgOauid,  3  Bdw.  196. 
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Oblioations  of  Succbssivb  Pubchasebs. — If  each  of  several  Baoceamv* 
parchasers  oovenants  to  assume  and  pay  the  mortgage,  each  beoomes  aa 
original  promisor,  and  the  original  mortgagor  is  Tirtoally  their  siiietj,  and 
he  may  pay  the  mortgage  debt  at  maturity  and  aoqnire  the  title,  without 
canceling  tiie  debt  as  to  them,  or  releasing  the  lien:  Flagg  ▼.  OeUmaekBr,  M 
m.  293;  Weber  r.  ZdmO,  30  Wis.  283;  Towey  ▼.  Bank  qf  OrUcms,  8  Paige, 
649.  ^e  mortgagee  may  hold  either  or  all  of  the  grantees  for  the  debt,  and 
is  not  obliged  to  look  to  the  last  one:  Meehamct^  Bank  t.  Oof,  13  E.  L  516; 
PmdM  T.  WaUams,  26  K.  J.  Eq.  210;  see  Weber  t.  Zehnet,  30  Wis.  283; 
Freeman  v.  AtUd,  44  N.  T.  50;  8.  C,  37  Barb.  587;  Caho  v.  Daeiee,  8  Hon, 
222;  Vredcmd  t.  Van  Blarcom,  35  K.  J.  Eq.  530.  If  a  grantee  who  has  as- 
Bomed  a  mortgage  oonToy  subject  to  the  mortgage,  bat  without  obtaining 
from  his  grantee  a  covenant  of  assumption,  he  continues  personally  liable: 
Fletahhamer  ▼.  Doelbter^  9  Abb.  N.  C.  372.  Where  a  grantee  receives  the  title 
merely  for  the  purpose  of  conyeying  it  to  another,  he  is  not  UaUe  upon  a 
clause  assuming  a  mortgage  on  tiie  land:  Deyermand  v.  ChcmberUn,  22  Hon, 
110.  Where  there  are  saooessiTe  grantees  of  the  mortgaged  premises,  each 
Msuming  payment  of  the  mortgage  debt,  the  decree  for  deficiency  should  de- 
termine and  adjudge  the  order  of  the  liability  of  the  several  grantees,  eepe* 
oially  where  matter  occurring  between  the  parties  may  require  a  marahaling 
of  securities:  Younga  v.  Trudeee,  31  K.  J.  Eq.  290.  A  stipulation  in  a  pur- 
chase-money mortgage  that  on  a  sale  by  the  purchaser  of  any  portion  of  the 
premises,  the  mortgagee  should  release  that  portion  on  receiving  a  proper- 
ticnate  part  of  the  amount  then  due,  was  held  personal  to  the  mortgagor,  and 
not  available  by  the  grantees  of  a  person  to  whom  he  sold  the  entire  tracts 
SqiUer  v.  Shepard,  38  N.  J.  Eq.  831.  A  release  by  the  mortgagor  of  an  inter- 
mediate grantee  from  his  covenant  of  assumption  doesnot  release  a  subeequeat 
grantee:  EUia  v.  Johnaon,  96  Ind.  377. 

Grantee  or  Pobtion  of  Mo&toaobd  Pbbmises:  See  OaekiU  v.  Sine,  poet, 
p.  105,  and  note;  Knowlee  v.  Laiuion^  63  Am.  Deo.  290^  and  note  298.  Contri- 
bution  among  purchasers  of  mortgaged  premises:  See  Morrison  v.  BecheUk, 
16  Id.  136»  note  141-143.  When  the  mortgagor  sells  a  part  only  of  the 
Bortgaged  premises,  but  the  purchaser  assumes  the  payment  of  the  whole 
mortgage  upon  the  entire  premises  as  a  part  of  the  consideration,  the  portion 
purchased  is  the  primary  fund  for  the  payment  of  the  mortgage:  Bowne  v. 
Lynde,  91  N.  Y.  92;  Btueelly.  Pittor,  7  Id.  171;  S.  C,  57  Am.  Dec.  509,  and 
note  512;  loioa  Loan  and  Tntst  Co,  v.  Mowery,  24  K.  W.  Rep.  747  (Iowa); 
Wekhv.  Beers,  8  Allen,  151;  see  Salem  v.  Edgerly,  33  N.  H.  46.  One  who^ 
npon  purchase  of  a  portion  of  a  tract,  assumed  a  mortgage  upon  the  whole 
tract,  cannot,  by  paying  the  mortgage  and  taking  an  assignment  to  himself, 
keep  it  alive  againat  the  portion  not  purchased;  Jo/inaon  v.  Walter,  60  Iowa» 
315.  Where  a  mortgagor  successively  conveys  two  portions  of  the  mortgaged 
premises  to  different  persons,  with  a  stipulation  in  the  first  deed  that  the 
grantee  will  pay  the  mortgage,  the  second  grantee  will  have  an  equitable 
right  to  have  the  mortgage  first  enforced  against  the  portion  first  conveyed, 
of  which  right  the  mortgagor  cannot  afterwards  deprive  him:  Bussett  v.  Pie^ 
tor,  7  N.  Y.  171;  S.  C,  57  Am.  Dec  509;  Baring  v.  Moore,  4  Paige,  166.  If 
the  deed  is  recorded,  it  is  notice  to  any  subsequent  purchaser,  whether  he 
takes  by  grant  or  by  foreclosure  sale:  Bussell  v.  Pisior,  7  K.  Y.  171;  S.  O., 
57  Am.  Dec.  509,  and  note  512. 

A  purchaser  of  a  portion  of  the  mortgaged  premises,  who  assumes  the  pay- 
ment of  a  proportionate  part  of  the  mortgage  debt,  is  bound  to  pay  such  pari 
in  exoneration  of  the  residue:  Torrey  v.  Bank  qfOrleana^  9  Pbige,  649;  S.  CL» 
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7  HOI.  280;  HObm  ▼.  Bisaell,  1  Sandf.  Ch.  407;  Ay^rs  ▼.  Dixon,  78  N.  Y.  318; 
ffarkm  Savmgt  Bank  ▼.  MichelfAurgh,  57  How.  Pr.  106.  Where  «  mortgkffur 
idls  a  portioa  of  the  mortgaged  premiBea,  and  in  the  deed  of  ooDTeyaiioo 
ezprenea  that  the  none  is  **  subject  to  the  payment  by  the  said  grantee  of  all 
eiisting  liens  npon  said  premises,"  the  efifect  of  this  charge  is  to  make  the 
psrt  so  conveyed  the  principal  debtor  for  a  proportionate  part  of  the  mort- 
gage debt^  and  the  mori^gagor  a  snre^  only:  ffojf  y.  Brcmhali,  19  K.  J.  Bq. 
563.  If  by  tiie  terms  of  the  sale  of  a  part  of  the  mortgaged  premises  by  the 
■Mrtgagor  the  mortgage  is  to  remain  a  common  charge  upon  the  whole,  and 
to  be  paid  by  the  mortgagor  and  the  purchaser,  without  any  specific  agree- 
ment as  to  the  proportion  which  each  one  is  to  pay,  they  most  contribate 
aeoording  to  the  r^ative  value  of  each  one's  part:  Id.  A  purchaser  of  the 
undivided  half  of  mortgaged  property,  who  assumes  to  pay  one  half  of  the 
mortgage  debt^  is  personally  liable  for  only  one  half  thereof:  Loffon  t.  SmUk, 
70  Ind.  507.  Where  a  prior  mortgagee,  with  notice  of  several  successive 
abenationB  of  parts  of  the  mortgaged  premises,  releases  that  part  which  in 
equity  is  primarily  liable  for  the  payment  of  his  mortgage  debt,  he  will  not 
be  permitted  to  charge  other  portions  with  the  payment  of  his  mortgage 
withoat  deducting  from  the  amoont  due  the  value  of  the  part  released:  Bcjf 
V.  BramkaO,  19  N.  J.  Eq.  563;  see  OoMtUl  v.  Sine,  poU,  p.  106,  and  note. 
The  notice  of  such  snbeeqnent  alienation  or  incumbrance  may  be  actual  or 
coDstructive^  but  the  recording  of  a  second  deed  or  mortgage  will  not  operate 
aa  eonstructEve  notice  to  a  prior  mortgagee:  /Toy  v.  BremUiaUt  19  N.  J.  Eq. 
564. 

AflSUMPTION  OF  MOBTOAOI  BT  JUHIOE  OB  SSHIOB  MOKTQikOBL— When  a 

mortgagee  assumes  and  agrees  to  pay  a  prior  mortgage  on  the  premises,  he 
does  not,  as  a  general  rule,  incur  a  personal  liability  for  the  prior  mortgage 
which  can  be  enforced  by  the  prior  mortgagee:  Oamaqf  v.  Bogers,  47  K.  T. 
233;  S.  a,  7  Am.  Bep.  440;  Booi  v.  Wright,  84  H.  Y.  72.  So,  where  the  cove- 
nant is  contuned  in  a  deed  abeolute  on  its  face,  but  intended  as  a  mortgage: 
Oanuqf  v.  Bogen,  47  Id.  233;  S.  C,  7  Am.  Rep.  440;  Amaud  v.  Origg,  29 
K.  J.  Eq.  482;  Oii^ney  v.  Hicbi,  131  Mass.  124;  see  also  Bieard  v.  Sandermm, 
41  H.  Y.  179;  drnfUa  v.  Smith,  71  Id.  26;  S.  C,  8  Hun,  6.  The  covenant 
in  this  case  is  not  regarded  as  a  promise  made  by  the  junior  mortgagee  to  the 
mortgagor  for  the  benefit  of  the  senior  mortgagee,  but  as  a  promise  for  the 
beaefit  of  the  mortgagor  only,  made  to  protect  his  property,  by  an  advance 
ef  money  to  pay  the  .prior  debt:  Oamsty  v.  Bogen,  47  N.  Y.  233;  S.  C,  7 
Am.  Rep.  440;  Boot  v.  Wright,  84  N.  Y.  72. 

If  a  senior  mortgagee  purchases  the  mortgaged  premises,  snd  aarames  the 
payment  of  a  junior  mortgage,  the  amount  of  which  is  deducted  from  the 
price  of  the  land,  the  senior  mortgage  is  merged  and  discharged,  and  the  jun- 
ior mortgage  takes  precedence:  Fowler  v.  Fajf,  62  IlL  375;  Huebach  v.  Schad, 
81  Id.  281.  But  a  prior  mortgagee,  who  has  received  from  the  mortgagor  a 
rdease  of  the  equity  of  redemption  subject  to  a  second  mortgage,  not  in  pay- 
ment of  his  mortgage,  but  as  an  additional  security,  will  not  be  bound  to 
pay  the  second  mortgage  debt,  although  his  deed  may  recite  that  it  is  made 
la  consideration  of  his  mortgage  and  the  balance  due  on  tlie  second  mort- 
gage; and  he  may  show  by  parol  what  was  the  real  consideration:  Huebtch  v. 
ikhed,  81  BL  281;  see  also  Siddera  v.  BOey,  22  Id.  109;  BootJi  v.  BfjneM,  54 
U363. 

AaauxFTiON  of  Mortoaos  bt  Mabooxd  Womas. — ^A  married  woman,  in  a 
conveyance  to  her  own  separate  use  or  benefit,  may  make  a  covenant  binding 
epon  her  toassnme  and  pay  an  eTisting  mortgage.    Her  coverture  is  no  de« 
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f enM^  linoe  fhe  liability  is  contracted  upon  the  pnrchase  of  land  in  her 
nana,  which  thns  becomes  her  separate  estate^  and  her  covenant  is  an  oUigi^ 
tioa  to  pay  a  portion  of  the  porchaso  money,  and  is,  therefore,  for  the  bene- 
fit of  her  separate  estate:  Vtxnman  t.  Turner,  8  Hnn,  78;  8.  0.,  89  K.  Y. 
S80;  Fliftm  y.  Pcwer$,  36  How.  Pr.  279;  &  0.,  88  Id.  289;  Ai/SaT.  ZHOa^e^ 
87  K.  T.  85;  OaOman  y.  ffemy,  76  Id.  108;  &  0.,  66  How.  Pr.  28«^ 
rerersilig 44 Super.  Gt  93;  JTuy/er's &*?« t.  ilApood; 28 K.  J. Bq. 604;  aC, 
28 Id.  276;  OooSdger.  SmUh,  129 Mass.  664. 

An  assumption  of  a  mortg&ge  contained  in  a  deed  made  to  a  mairied 
woman,  without  her  knowledge  or  oonsenti  sod  never  ddiyered  to  her,  does 
not  bind  her:  Okher  t.  Badger,  29  K.  J.  Eq.  74.  But  where,  thon^  th*^ 
deed  was  made  without  her  knowledge  and  consenti  nevertheless^  soon  aftsr 
it  was  recorded  she  beoame  aware  that  the  land  had  been  conyeyed  to  her 
and  daimed  to  be  the  owner  of  it»  it  was  held  that  a  finding  that  she  had  aa- 
sented  to  the  conveyance  was  warranted  by  the  facts,  and  a  ruling  that  aha 
was  bound  by  the  recital  in  the  deed  was  justifiable:  OotMge  v.  8mkk,  12^ 

In  a  state  where  the  enahUng  statute  antfaoriass  a  msnied  woman  to  mnka' 
contracts  only  with  respect  to  her  own  property,  she  can  oontraot  no  liabil- 
ity as  surety  for  her  husband:  Weet  v.  Larawaif,  28  Mich.  464;  De  VHm  ▼. 
CeMm,  22  Id.  266;  snd  conssqusntly  cannot  be  held  liable  en  a  oovenank  of 
iption  in  hsr  husband's  deed  of  his  land:  JCMeO  t.  jrw^sM;  87  Id.  tL 
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[a  BnASUT*S  CBAirCBBT,  llOlLl 

TMEBm  w  BiQunT  ov  FlouKmAunr  are  sudi  aa  would  in  dsfviaa  af 
rsalty  create  sn  estate-tsil  in  the  devisee,  it  operates  aa  an  abaolnte  gift. 
of  the  personalty,  snd  a  bequest  over  on  the  &£bire  of  issue  of  the  firsi. 
taker  is  ycid. 

■tTATB  Vnra  Absolutilt  nr  Fnsr  Taksb,  when  a  gift  is  to  him  and  lila> 
issue,  or  to  him  and  the  heirs  of  his  body,  and  the  limitaticn  over  isupoA. 
sn  indefinite  failure  of  issue. 

Vnar  Lboatu  Taku  Brats  vqe  Lnn  oiilt,  Ain>  Lour  atioh  ovxe  i» 
Good  when  the  limitation  over  is  upona  deflbute  failure  of  issuer  and  it  i» 
immaterial  whether  the  gift  be  of  the  subject  itself  or  only  of  the  use. 

OouBT  wnx  voT  Dborbx  that  Lsoaot  with  LmiTAiiov  oyxB  Varaa  Ab- 
BOLOTBLT  Df  FxB8T  Lbo  ATB  upou  a  bill  by  such  legatee  to  obtain  a  ooa- 
struction  of  the  bequest  in  whidi  the  executor  is  made  defendant^  mereljr 
because  the  executor  consents  to  such  decree,  snd  thou^  the  real  partiea 
in  interest,  who  take  under  the  limitation  over,  and  who  are  also  mada 
parties  defendant,  fail  to  appear  and  make  defense,  the  court  will  not  de- 
cree against  them  contrary  to  the  dear  ri^^t  of  the  ease. 

Wills  of  Both  Bbal  ahd  Pxbsohal  Brats  xubt  bi  in  Wbrihq^  and 
parol  evidence  is  not  admiamble  to  add  to^  contradiot^  or  vary  tiisir 
contents. 

Bill  in  equity  by  Cleveland  and  wife  against  Haventi  tOL*- 
•oator,  etc.,  and  others.    The  opinion  states  the  case. 

LemB  R.  Orwer^  tor  the  complainants. 
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By  Court,  Obeen,  Chancellor.  The  bill  is  filed  by  a  legatee 
under  the  will  of  Eliza  H.  Marsiglia,  to  settle  the  constructioD 
of  a  bequest  contained  in  the  will,  and  to  enfore  the  payment 
of  the  legacy.  The  bequest  is  as  follows:  "  I  give,  devise,  and 
bequeath  the  remaining  one  equal  half  part  of  all  the  rest» 
residue,  and  remainder  of  said  trust  property,  and  of  any  and 
all  other  property,  of  every  kind  and  description,  belonging  to 
me  at  the  time  of  my  decease,  to  my  said  daughter  Catharine 
and  to  her  lawful  issue.  But  in  case  of  the  death  of  my  said 
daughter  Catharine  without  having  lawful  issue  living  at  the 
time  of  her  decease,  then  I  give,  devise,  and  bequeath  the 
same  to  my  said  daughter  Ada,  and  to  her  lawful  issue.  And 
should  both  of  my  said  daughters  so  die  without  leaving  lawfkil 
issue  surviving,  l^n  I  give,  devise,  and  bequeath  the  same,  or 
80  much  thereof  as  may  remain,  to  John  Pienezoe  and  Francee 
Chanwand  (my  children  by  my  former  husband,  John  J. 
Chanwand),  equally,  and  to  their  heirs  forever.^' 

The  property  disposed  of  by  the  bequest  was  the  sum  of  six 
hundred  dollars  in  money. 

The  will  purports  to  give  a  legacy  to  Catharine,  the  daugh* 
ler  of  the  testatrix,  and  on  her  death  to  her  issue;  but  if  she 
died  without  issue  living  at  the  time  of  her  deatJi,  then  over 
(to  Ada,  another  daughter  of  the  testatrix). 

It  is  claimed  on  the.  part  of  the  complainant  that,  under 
the  terms  of  the  gift,  the  legacy  vests  absolutely  in  CaUiarino, 
the  first  legatee. 

Where  the  terms  of  a  bequest  of  personalty  are  such  as 
would,  in  a  devise  of  real  estate,  create  an  estate-tail  in  the 
devisee,  it  operates  as  an  absolute  gift  of  the  personalty,  and  a 
bequest  over  on  the  failure  of  issue  of  the  first  taker  is  void: 
Xym  V.  MUeheUy  1  Madd.  467, 1st  Am.  ed.  258;  2  Roper  on  Lega* 
cies,  1520,  c.  22,  sec.  1. 

When  ike  gift  is  to  A  and  his  issue,  or  to  A  and  the  heirs  of 
his  body,  and  the  limitation  over  is  upon  an  indefinite  failure^ 
the  estate  vests  absolutely  in  the  first  taker. 

But  when  the  limitation  over  is  upon  a  definite,  not  an  in- 
definite, failure  of  issue,  the  first  legatee  takes  an  estate  fi>r  life 
only,  and  the  limitation  over  is  good. 

In  the  present  case,  the  bequest  over  is  made  upon  a  definite 
failure  of  issue.  It  is  upon  the  death  of  Catharine  without 
leaving  lawful  issue  living  at  the  time  of  her  death.  Terms 
cannot  be  more  explicit  The  limitation  over  is  upon  a  defi- 
nite fidlure  of  issue.    The  bequest  over  in  such  case  will  be 
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eapported.  The  first  legatee  takes  but  a  life  interest,  and  it  is 
immaterial  whether  the  gift  be  of  the  snbject  itself  or  only  of 
the  use:  Hyde  v.  Parrat^  1  P.  Wms.  1;  Tisaen  v.  Tissen^  Id. 
502;  Upwell  v.  HaUeyy  Id.  652. 

The  terms  of  the  will  admit  no  doubt  that  the  oomplainant 
is  entitled  only  to  the  use  of  the  money  for  life;  that  upon  h^ 
death,  leaving  issue,  the  principal  vests  absolutely  in  the  chil- 
dren; and  in  default  of  issue,  then  over  to  the  other  legatees 
named  in  the  will. 

The  case  is  not  altered  by  the  answer  of  the  executor.  His 
consent  to  a  decree  against  him  cannot  affect  the  rights  of  the 
real  parties  in  interest.  He  is  a  mere  trustee.  He  takes  no 
interest  under  this  part  of  the  will.  The  parties  really  in 
interest  are  those  to  whom  the  money  is  given  upon  the  death 
of  the  complainant,  and  though  they  fail  to  appear  and  make 
defense,  the  court  will  not  decree  against  them  contrary  to  the 
clear  right  of  the  case.  But  their  interest  is  contingent  only, 
and  it  may  well  be  doubted  whether,  even  with  their  consent, 
the  court  would  be  justified  in  making  the  decree  prayed  for, 
or  whether  such  decree,  if  made,  would  afford  protection  to  the 
executor  against  the  claims  of  those  whose  interests  may  un- 
der the  provisions  of  the  will  accrue  hereafter. 

The  executor  not  only  assents  to  the  decree  as  prayed  for, 
but  he  also  admits  the  truth  of  sundry  charges  in  the  bill,  and 
states  facts,  the  benefit  of  which  is  claimed  by  the  complain- 
ant as  establishing  the  truth  of  the  charges  made  by  the  bill. 

It  is  stated,  among  other  things,  by  the  answer  of  the  exec- 
utor, that  he  drew  the  will  in  question  at  the  request  and 
under  written  instructions  from  the  testatrix,  and  that  he  was 
instructed  to  give  the  trust  money  in  the  bill  mentioned,  being 
the  sum  of  six  hundred  dollars,  then  in  his  hands  as  trustee, 
absolutely  to  Catharine,  one  of  the  complainants;  that  he 
intended  so  to  draw  the  will;  he  knows  the  testatrix  so  under- 
stood the  will  to  read,  and  the  executor  himself  so  construed 
it,  and  he  proffers  himself  ready  to  pay  the  money  to  the  com- 
plainants under  the  order  and  protection  of  the  court. 

Aside  from  all  exceptions  that  might  be  taken  to  these  state- 
ments  and  admissions  on  the  part  of  the  executor,  as  evidence 
to  affect  the  rights  of  parties  having  interests  under  the  pro- 
visions of  the  will,  treating  it  as  legal  and  competent  evidence 
in  the  cause,  is  the  evidence  in  itself  competent?  It  embraces 
two  objects.  Its  purpose  is  to  prove:  1.  That  the  will  was  not 
drawn  in  pursuance  of  the  written  instructions  given  by  the 


Hay,  I860.]  CLEVELAin>  v.  Havens.  9S 

testratrix;  2.  That  the  testatrix  and  the  scrivener  nnderetood 
the  will  differently  from  its  legal  import  But  parol  evidence 
is  oomx)etent  for  neither  of  these  purposes. 

The  law  requires  wills,  both  of  real  and  personal  estate,  to 
be  in  writing,  and  parol  evidence  is  not  admissible  to  add  to, 
contradict,  or  vary  their  contents.  '^  No  principle,"  says  Mr. 
Jarman,  ^  connected  with  the  law  of  wills  is  more  &rmly  estab- 
liahed  or  more  familiar  in  its  application  than  this;  and  it 
seems  to  have  been  acted  upon  by  the  judges,  as  well  of  early 
as  of  later  times,  with  a  cordiali^  and  steadiness  which  show 
how  entirely  it  coincided  with  their  own  views:"  1  Jarman  on 
Wills,  849. 

The  judgment  of  a  court  in  expounding  a  will  is  to  be  simply 
declaratory  of  what  is  in  the  instrument:  Wigram  on  Wills; 
GreenL  Bv.,  sec.  290,  note;  1  Jarman  on  Wills,  858. 

There  are  no  latent  ambiguities  to  be  removed.  The  words 
of  the  will  are  clear,  and  have  a  definite  and  well-ascertained 
meaning.  In  such  case,  no  extrinsic  evidence  to  show  a  dif- 
fisrent  meaning  can  be  admitted:  See  the  cases  cited  in  1  Jar- 
man on  Wills,  348,  note  1;  Mann  v.  Mann^  1  Johns.  Ch.  231. 

These  principles  have  been  repeatedly  recognized  in  this 
state:  Hand  v.  Hoffman^  8  N.  J.  L.  71. 

There  is  nothing  in  the  case  that  will  warrant  a  decree  in 
fisvor  of  the  complainants. 

The  bill  must  be  dismissed. 


FiBOL  EvnxBvcs  a  kot  ATOfiiwnff.«  to  Vast,  OoHTaAuior,  oa  Add  to 
Tnon  OfF  Wnx:  Fldbny  T. /ToUi^  73  Am.  Deo.  238;  Totef  t.  Co^  69  Id.  fi02| 
TmmdtM  Appeal,  SS  Id.  498,  and  notes.  No  proof,  howeyer  ooncliiiiTe  in  ite 
utnre^  can  be  admitted  with  a  view  of  setting  np  an  intention  of  the  testator 
Ineansistent  with  the  wiU  itself:  Cfriaeom  t.  BoenSf  40  K.  J.  L.  408^  dting  the 


LnoTATioN  OTXB  ozT  DxATH  wiTHOiTT  IssuE,  Vaudett  Of:  See  Pretky  t. 
Dawk,  62  Am.  Deo.  396^  and  oases  cited  in  the  note  401. 

WssBi  WoBDS  nr  Wnj.  woold  Cbxatb  EsTATB-TAni  nr  Ijonm,  the  same 
weeds  in  a  beqnest  of  chattels  will  carry  the  absolute  estate:  SwainY,  Baaeoe, 
88  Am.  Bee  720;  JfotfUm^  ▼.  ^S^cott,  66  Id.  298;  Mtferar.Andermm,  47  Id.  m. 

JjnjoEM  Takxs  AmoLxm  Intkrvt  when  Lddtation  otxb  is  too  Rb« 
n  ahipkard  r.  Shtpkard,  4%  Am.  Dee.  4,1;  •eei5%«teT.<5%«lk»60Id.  33<k 
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Gbaft  V.  Snook's  Executors. 

ft  Bbaslbt's  CHABCIBT,  12LJ 

Bigioigi  ov  LiTJMUi'  OR  PktomjoB  of  Fdkd  to  Lioatb  or  dt  Twamr 
iQB  Hm,  withoat  any  limitation  at  to  oontiniianca,  bequeaths  also  tlia 
prinoipal. 

■OOOTOBS  ABB  Emtitlbd  TO  THBIR  CkMTS  vhere  they  haTe  merely  eoogbt 
far  their  eeoority  to  have  the  oonstmctioa  of  the  will  eettled. 

Bill  in  eqqity  filed  by  Enoch  Craft  and  others  against  the 
ezecQtors  of  Enoch  Snook.    The  opinion  states  the  case. 

Jmuic  W,  Lanning^  for  the  complainants. 

By  Conrt,  Gbebn,  Chancellor.  The  bill  in  this  case  is  filed 
to  obtain  a  judicial  construction  of  the  will  of  Enoch  Snook, 
late  of  the  county  of  Mercer,  deceased. 

The  testator,  among  other  legacies  and  provisions  of  his  will, 
giyes  and  bequeaths  as  follows,  viz.:  '^I  give  and  bequeath 
unto  my  sister,  Elizabeth  Craft,  the  interest  upon  the  sum  of 
one  thousand  dollars,  to  be  paid  to  her  annually  during  her 
life;  and  after  her  decease  the  interest  to  be  equally  divided 
between  Enoch  Craft  and  Mahlon  Craft.  ....  In  case  there 
shall  be  anything  remaining  over  and  above  paying  the  lega^ 
cies  above  mentioned  and  bequeathed,  then  I  order  the  same 
to  be  placed  at  interest,  and  the  interest  thereof  annually 
to  be  divided  between  Enoch  Craft,  Mahlon  Craft,  Samuel 
Craft,  Alexander  Snook,  Emley  Snook,  Eden  Snook,  Peter 
Johnston  Snook,  and  Peter  Hunt."  The  will  contains  no  dis- 
position of  the  principal  of  the  one-thousand-doUar  legacy  or 
of  the  residue,  nor  is  there  any  limitation  of  the  time  during 
which  the  interest  is  to  be  paid.  Elizabeth  Craft,  the  sister 
of  the  testator,  received  the  interest  upon  the  sum  of  one 
thousand  dollars,  according  to  the  directions  of  the  will, 
during  her  life.  She  died,  leaving  Enoch  Craft  and  Mahlon 
Craft  surviving.  The  legatees,  as  well  of  the  interest  of  the 
specific  legacy  as  of  the  residue,  now  claim  that  they  are  en- 
titled to  the  principal  sum  of  which  the  interest  is  thus 
bequeathed  to  them. 

The  general  principle  has  been  long  and  well  settled  that 
when  the  "  interest "  or  "  produce  "  of  a  fund  is  bequeathed  to 
a  legatee,  or  in  trust  for  him,  without  any  limitation  as  to  con- 
tinuance, the  principal  will  be  regarded  as  bequeathed  also: 
Elton  V.  SJieppardj  1  Bro.  C.  C.  532;  Philippa  v.  'Chamberlaine^ 
4  Ves.  51;  Page  v.  Leapingwelly  18  Id.  463;  Stretch  Y.Wathim^ 
lMadd.253;  CloughY.Wynne^  2  Id.  18S\  AdatnsMy.Armiiage^ 
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19  Ve&  416;  Earl  v.  Orim,  1  Johns.  Ch.  494;  2  Williamfl  on 
Executors,  3d  Am.  ed.,  1027. 

There  is  nothing  on  the  face  of  the  will  in  question  to  indi- 
cate a  different  intention.  On  the  contrary,  unless  this  con- 
struction be  adopted,  the  testator  died  intestate  as  to  the  bulk 
of  his  property.  He  bequeathed,  not  the  principal,  but  the 
interest  money,  of  a  large  portion  of  his  estate.  Such  obvi- 
ously was  not  his  intention. 

The  legatees  of  the  interest  of  the  one-thouMnd-doUar  legacy 
and  of  the  residue  are  entitled  to  receive  the  principal  of  the 
l^acies  respectively. 

The  executors  are  entitled  to  their  costs,  as  they  have  merely 
sought,  Soot  their  security,  to  have  the  construction  of  the  will 
settled. 

K  the  parties  agree  as  to  the  amount  now  due  upon  the  ve- 
spective  legadee,  there  is  no  need  of  a  refiBranoe;  otherwise,  kA 
it  be  referred  to  a  master  to  take  an  account. 


BaQinn  ov  Iscxnui  ov  FkbsovaIiTT  wrboot  Limit  am  io  Tim  ii  M|iilfa» 
kat  to  a  gift  of  tlie  prinevtli  Oslidb  t.  Arib^tf  A^n^  27  K.  J.  Eq.  000;  A» 
!»▼.  ibad»  88  Id.  fi06b  oitmg  the  pnne^al  0M».  A  bsqvMt  to  tiio  wifo  «l 
tto  vn  and  inpfweiiMnt  of  pwiomi  pn^pcrty  dniag  hv  widowhood  Is  sa 
•bMlafeo  gift  if  tbo  proportyt  ^rti«  tli«o  ia  ao  Umtette  0f«  b^ 
ANiav.AtaklAokDts.88L 


ii:iH 


V.  GoHoyBiu 


li  BBAWnrO  CHAIMSBT,  M] 

Ctoim  ev  Bijuiri  wok  8au  ov  Lamb  ususa  ms  Dsoan  will 

DiuiYSBT  ow  FoBBiBSiov  to  the  pnrohaoor  by  tnjanotMn  and  wx£k  of 
aanatanoo^  without  driring  him  to  an  action  of  ejectnunl^  piovidad  tho 
poBiOiior  doea  not  daim  by  title  paramount. 

OnjBT  aw  Equitt  wnj.  Onrs  Fdll  BrviOT  to  us  Dbqebi  loa  Saks  and 
eonveyanoe  of  mortgaged  premiaea  by  potting  the  pmrchaaer  into  poa- 


Fsopnt  Mods  ov  PBoanDoro  bt  PoBOBEASia  at  FoaaaLosiTBa  Sau  to 
OBKAm  PosBBBiON  18:  1.  A  demand  of  poaaearion  by  the  pnrohaaer  of 
the  tenant  in  poaieanon,  accompanied  by  an  exhibit  of  the  deed  from  the 
aheriff  or  maater;  2.  Order  to  deUyer  poaacaaion;  8.  Injnnction;  and  i. 
Writ  ol  aaaiatanoe;  though  itaoema  that  the  injunction  may  be  diapenaed 
witii. 

Wur  ov  Anmaircs  wnj.  Ibsub  as  Wkll  wHnr  Spsoial  Obdeb  is  Mam 
ARBB  8alb  for  deliTery  of  posBeonon  aa  when  the  dbreotion  for  delivery 
of  poaaoaaion  ia  incladed  in  the  decree. 

Wbit  of  AssnrANCB  wnx  be  Grahted  at  Ibstanob  or  Pubchasbb  Ansa 
Salb  aa  veil  aa  on  the  application  of  the  complainant;  to  a  atranger  to 
the  record,  who  parchaaeaat  aforedoaaieaaley  aa  wellaa  to  themortgagae. 


96  ScHENCK  V.  CoNOVEB.  [Ncw  Jersey, 

Writ  ot  Assotancb  mat  bs  Madb,  hot  onlt  aoainst  DxrEVDAST,  but^ 
also  against  any  party  in  possession  under  htm,  or  by  title  not  snperior 
to  his. 

ftOBROISB    OF   POWEB    TO    GrAHT  WbIT    OF    AsSIErTANCS    HeSTB    IN    SOUITI^ 

Disgbxtion  of  CiouBT,  and  the  power  wiU  never  be  exercised  in  a  oa8» 
of  doubt,  nor  under  color  of  its  ezerdse  will  a  question  of  legal  title  b* 
tried  or  decided. 
Iv  SxBKrr  FoBBOLOsuBJ^  PLAonxnr  is  Left  to  bib  EjaononiT  to  obtaia 
possession  from  the  mortgagor. 

Motion  for  an  order  on  the  defendant  to  deliTer  the  poBses* 
flion  of  lands  sold  on  foreclosure. 

Rickey^  for  the  motion. 
W.  HcUstedj  contrct. 

By  Court,  Obbbn,  Chancellor.  A  decree  of  foreclosorey  and 
for  the  sale  of  the  mortgaged  premises,  having  been  made  in 
this  cause,  a  writ  of  fieri  facias  issned  to  the  sheriff  of  Hunter- 
don, by  virtue  of  which  the  premises  were  sold  and  conveyed 
to  John  A.  Carroll.  Carroll,  having  received  his  title,  and  pos- 
session of  the  premises  having  been  demanded  and  refused, 
now  applies  to  the  court  for  an  order  upon  the  defendant  to 
deliver  possession.  The  order  is  asked  for  as  the  foundation 
of  an  application  for  a  writ  of  injunction  and  of  assistance. 

An  affidavit  of  Conover  was  by  consent  read  upon  the  hear^ 
ing;  but  there  is  nothing  in  the  facts  stated  in  the  affidavit 
which  is  deemed  material  to  the  question  in  controversy. 

The  objection  to  the  application  is,  that  the  court  have  no 
power  to  make  the  order  applied  for,  and  that  it  is  not  war- 
ranted by  the  practice  of  thlB  court 

The  practice  of  putting  the  purchaser  into  possession  of 
premises  purchased  under  the  decree  of  this  court  is  of  recent 
origin.  The  earliest  case  was  that  of  Orant  v.  Qutnan,  in  1853. 
The  case  was  not  contested.  In  1854  a  similar  order  was 
made  in  the  case  of  Kennedy  v.  Vreeland.  This  case  was  con- 
tested, and  an  appeal  was  taken  from  the  order  of  the  chan- 
cellor. The  power  of  the  court  was  not  seriously  contested, 
the  appellant's  point  being  that  'Hhe  remedy  (unusual  in  this 
state),  by  writ  of  assistance,  is  not  properly  grantable  in  this 
case,  because  proceedings  are  pending  in  the  court  of  chancery 
to  set  aside  the  petitioner's  title  for  good  and  sufficient  causes." 
The  order  of  the  chancellor  was  unanimously  affirmed  at 
March  term,  1855.  Since  then  similar  orders  have  been  of 
frequent  occurrence.  It  might,  therefore,  be  deemed  a  suffi- 
cient answer  to  the  objection  to  say  that  the  order  asked  is  in. 
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accordance  with  the  established  practice  of  this  ooart,  and 
that  the  practice  has  been  sanctioned  by  the  decision  of  the 
court  in  the  last  resort. 

Bat  inasmuch  as  the  propriety  of  the  practice  and  the  power 
of  the  court  to  adopt  it  are  now  drawn  directly  in  question, 
and  as  it  has  not  the  sanction  of  long-established  usage*  it 
may  be  well  to  examine  both  its  foundation  and  its  policy. 

In  Eoberdeau  v.  Saus^  1  Atk.  643,  Lord  Hardwicke  said  the 
deliyery  of  the  jioesession  of  lands  may  be  enforced  in  per$onam^ 
which  was  the  ordinary  way;  but  the  writ  of  assistance  to  put 
persons  in  possession  as  by  way  of  injunction  is  of  more  mod- 
em date.    This  was  in  1738. 

In  the  later  case  of  Penn  ▼.  Lord  Baltimore^  1  Ves.  sen.  444, 
Lord  Hardwicke  said:  ''The  practice  of  putting  a  party  into 
possession  in  a  suit  concerning  lands  within  the  jurisdiction 
of  the  court  was  first  begun  and  settled  in  the  reign  of  James 
I.,  and  has  ever  since  been  done  by  injunction  or  writ  of  assist- 
ance to  the  sheriff.'' 

This  statement  of  Lord  Hardwicke  as  to  the  origin  of  the 
practice,  says  Hr.  Eden,  is  clearly  a  mistake,  for  many  prece- 
dents for  injunctions  to  deliyer  possession  after  a  decree  and. 
a  commission  or  writ  of  assistance  to  the  sheriff  are  in  the 
printed  reports  as  early  as  the  reign  of  Queen  Elizabeth;  and 
in  a  manuscript  book  of  orders  (which  appears  to  have  been 
taken  from  the  registrar's  books  in  the  Hargrave  collection), 
there  are  a  great  many  precedents  of  injunctions  to  deliver 
possession  of  lands  after  a  decree,  in  the  time  of  Henry  VIII., 
Edward  VL,  and  Mary:  Eden  on  Injunctions,  261,  Water- 
man's ed.,  voL  2,  p.  425. 

In  Dave  v.  Dove  (before  the  lords  commissioners  in  1783), 
by  the  decree,  the  estate  of  the  testator  was  to  be  sold.  The 
defendant,  the  widow,  who  had  got  into  possession  under  some 
daim  of  jointure  or  dower,  was  directed  to  account  The  estate 
was  sold,  and  the  purchaser  applied  to  the  widow  to  deliver 
possession,  which  she  refused.  He  then  applied  to  the  court, 
and  obtained  possession  by  an  order,  injunction,  and  writ  of 
assistance:  Dickens,  617;  S.  C,  1  Bro.  C.  C.  375;  1  Cox,  101. 

In  the  report  of  this  case  by  Dickens,  the  course  of  proceed- 
ing  to  obtain  possession  by  injunction  and  the  writ  of  assistance 
are  fuUy  stated. 

The  practice  was  adopted  also  in  Stribley  v.  HatoHej  3  Atk. 
275;  and  in  Huguenin  v.  BcaeUyy  15  Ves.  180. 

The  general  result  of  the  cases  is,  that  where"  lands  an 
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within  the  jurisdiction  of  the  court,  and  the  defendant  refuses 
to  perform  the  decree  by  giving  the  plaintiff  poseession,  the 
court  will  enforce  its  decree  by  the  writ  of  assistance:  Wyatt's 
Prac.  Beg.,  London  ed.  1800,  207;  2  Madd.  Ch.  Pr.,  ed.  1822, 
469;  1  Fonbl.  Eq.  32,  note  q;  1  Newland's  Ch.  Pr.  890;  1 
Smith's  Ch.  Pr.  447. 

In  Oarretson  v.  OoUj  1  Har.  &  J.  887,  Chancellor  Hanson 
said  an  injunction  for  possession  is  not  a  new  thing  in  a  court 
of  equity.  It  has  long  been  used  in  England,  and  it  would 
disgrace  our  laws  and  administration  of  justice,  if,  after  a  title 
to  land  had  been  established  by  the  adjudication  of  a  court, 
there  could  be  no  way  of  obtaioing  possession  but  after  obtain- 
ing judgment  in  ejectment. 

In  Buffum^a  CaWy  13  N.  H.  14,  Chief  Justice  Parker,  in  de- 
livering the  opinion  of  the  court,  says:  "The  decree  in  this 
case  may  be  regarded  as  establishing  an  equitable  title  in  the 
complainant,  so  that  without  the  execution  of  any  deed  by  the 
defendant  in  pursuance  of  it,  the  court  would  put  the  plaintiff 
in  possession  by  writ  of  assistance,  if  necessary."  See  also 
Devaucene  v.  Devaucenty  1  Edw.  Ch.  272. 

These  cases  clearly  show  the  long-established  and  familiar 
practice  of  the  court  of  chancery  wherever  the  conveyance  of 
real  estate  is  decreed,  to  compel  the  defendant  to  surrender 
the  possession  to  the  plaintiff;  in  other  words,  a  court  of  equity 
will  enforce  its  own  decree,  as  between  the  parties,  without 
compelling  a  resort  to  an  action  at  law. 

The  same  practice  is  adopted  under  sales  before  a  master  in 
the  English  court  of  chancery:  2  Smith's  Ch.  Pr.  213.  The 
application,  however,  is  made,  not  by  the  purchaser,  but  by 
the  solicitor  of  the  vendor  at  the  instance  of  the  purchaser. 

So  on  a  bill  by  a  mortgagor  to  redeem  the  mortgaged  prem- 
ises, the  court  will  order  the  defendant  to  deliver  up  posses- 
sion to  the  plaintiff  without  putting  the  plaintiff  to  hia 
ejectment:  Yaie%  v.  Hamblyj  2  Atk.  860;  Seaton's  Decrees, 
146. 

In  a  strict  foreclosure,  the  practice  is  otherwise.  In  such 
case,  the  court  does  not  direct  the  mortgagor  to  deliver  up  the 
possession  of  the  mortgaged  premises  to  the  plaintiff,  but 
leaves  the  plaintiff  to  his  ejectment:  Sv^ion  v.  SUym^  2  Atk. 
101;  Seaton's  Decrees,  140. 

The  reason  for  this  distinction  in  practice  seems  to  be  that 
on  a  bill  to  redeem  there  is  a  decree  for  a  reconveyance  by  the 
mortgagee 'to  the  mortgagor.    The  mortgagor  acquires  title 
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onder  the  decree  of  the  court,  and  the  court  will  perfect 
title,  and  giTe  hun  the  benefit  of  the  decree  by  patting  him  in 
poeBeesion;  whereas  under  a  bill  for  forecloeure  the  complain- 
ant has  the  legal  title,  and  only  asks  that  the  equity  of  re* 
demption  be  foreclosed.  He  acquires  no  title  under  the  decree 
of  the  court  No  conreyance  is  ordered,  and  no  deliyery  of 
possession  is  necessary  to  give  effect  to  the  decree. 

It  becomes,  then,  a  mere  question  of  practice  whether  a 
court  of  equity  will,  in  the  exercise  of  its  undoubted  power, 
giye  full  efiEect  to  its  decree  for  the  sale  and  conyeyance  ci 
mortgaged  premises  by  putting  the  purchaser  into  possession. 
The  subject  was  fully  examined,  and  the  practice  adopted  by 
Chancellor  Kent  in  Kenhaw  y.  2%ompaon,  4  Johns.  Ch.  609. 
In  a  luminous  opinion  in  which  he  examines  both  the  power 
of  the  court  to  adopt  the  practice  and  the  policy  of  its  adoption, 
he  says:  ''The  distribution  of  power  among  the  courts  would 
be  injadidous,  and  the  administration  of  justice  exceedingly 
defectiye  and  chargeable  with  much  useless  delay  and  ex- 
pense, if  it  were  necessary  to  resort  in  the  first  instance  to  a 
court  of  equity,  and  afterwards  to  a  court  of  law,  to  obtain  a 
perfect  foreclosure  of  a  mortgage.  It  seems  to  be  absurd  to 
require  the  assistance  of  two  distinct  and  eeparate  jurisdictions 
fixr  one  and  the  same  remedy;  yiz.,  the  foreclosure  and  posses- 
sion of  the  forfeited  pledge.  But  this  does  not,  upon  due 
examination,  appear  to  be  the  case;  and  it  may  be  safely  laid 
down,  as  a  general  rule,  that  the  power  to  apply  the  remedy  is 
oo-exiensive  with  the  jurisdiction  oyer  the  subject-matter.  A 
bill  to  foreclose  the  equity  of  redemption  is  a  suit  concerning 
the  realty  and  in  rem^  and  the  power  that  can  dispose  of  the 
fee  must  control  the  possession.  The  parties  to  the  suit  are 
bound  by  the  decree,  their  interests  and  rights  are  concluded 
by  it,  and  it  would  be  very  unfit  and  unreasonable  that  the 
defendant,  whose  right  and  title  has  been  passed  upon  and 
foreclosed  by  the  decree,  should  be  able  to  retain  the  posses- 
sion in  despite  of  the  court  This  is  not  the  doctrine  of  the 
cases,  not  the  policy  of  the  law." 

This  decision  has  been  approved,  and  the  practice  adopted 
in  numerous  cases:  Ludlow  v.  Lansing,  Hopk.  231;  Valentine 
V.  Teller,  Id.  422;  Vanhook  v.  Throehmortcn,  8  Paige,  88;  Doreey 
r,  Campbell,  1  Bland,  363;  McKomb  y.  Kankey,  Id.  363,  note  c; 
Aldrick  y.  Sharp,  3  Scam.  261;  ffaH  y.  Lindsay,  Walk.  Ch. 
72;  Behhard  y.  DarroWf  Id.  519;  CamTnanwealth  y.  RagedaUf  3 
Hen.  &  M.  8. 
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These  eases  show  that  at  this  day,  upon  a  sale  under  a 
decree  of  a  court  of  chancery,  the  delivery  of  possession  to  the 
purchaser  by  injunction  and  writ  of  assistance  is  well  settled^ 
and  of  right  when  the  possessor  does  not  claim  to  hold  by 
title  paramount  to  the  parties. 

The  case  has  hitherto  been  considered  solely  in  reference  to 
the  general  powers  of  the  court,  without  regard  to  any  statutory 
provision,  but  the  practice  is  certainly  warranted,  if  not  ex- 
pressly authorized,  by  our  statute:  Nix.  Dig.  96,  sec.  63;  R.  L. 
1820,  p.  702,  sec.  4. 

By  a  clause  of  that  section,  it  is  enacted  that  the  complain- 
ant having  obtained  a  decree,  it  shall  be  lawful  for  the  said 
court  '^  to  cause,  by  injunction,  the  possession  of  the  effects 
and  estate  demanded  by  the  bill,  and  whereof  the  possession 
or  a  sale  is  decreed,  to  be  delivered  to  the  complainant,  or 
otherwise,  according  to  such  decree,  and  as  the  nature  of  the 
case  may  require." 

The  Maryland  statute  of  1785  is  identical  with  our  own. 
In  McKomb  v.  Kankey^  1  Bland,  863,  note  c,  decided  in  1807, 
possession  was  delivered  to  a  purchaser  at  a  sheriff's  sale  of 
mortgaged  premises  against  the  lessee  of  the  mortgagor.  The 
chancellor  said:  '*The  general  power  of  the  court  of  chancery 
to  issue  an  injunction  directing  possession  to  be  delivered  is 
sanctioned  by  the  practice  in  England  and  by  our  acts  of  as- 
sembly. The  decree  for  possession  and  injunction  is  a  process 
demandable  of  right  as  much  as  an  attachment  or  other  exe- 
cution, and  ought  not  to  be  refused  when  the  power  is  consid- 
ered to  exist.  An  application  for  possession  in  such  case  is 
founded  on  the  general  powers  of  the  court  and  on  the  act  of 
1785." 

The  proper  mode  of  proceeding  where  the  delivery  of  pos- 
session is  Qot  included  in  the  decree,  as  settled  in  Kershaw  v. 
Thompson,  4  Johns.  Ch.  609,  and  as  hitherto  adopted  in  this 
court,  is  a  demand  of  possession  by  the  purchaser  of  the  tenant 
in  possession,  accompanied  by  an  exhibit  of  the  deed  &om  the 
sheriff  or  master,  order  to  deliver  possession,  injunction,  and 
writ  of  assistance.  The  preliminary  orders  are  made  upon 
notice  and  affidavits;  the  last  writ  issues  of  course  and  without 
notice:  Barb.  Ch.  Pr.  441;  see  the  Forms,  Hoffman's  Master, 
893;  Seaton's  Forms,  424,  425. 

In  Valentine  v.  Teller,  Hopk.  422,  it  was  held  that  the  writ 
of  assistaaco  was  the  first  and  only  process  necessary  for  giv* 
ing  poscessioii,  and  that  the  injunction  was  not  necessary. 
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And  by  the  piesent  English  practice,  regulated  by  1  Wm.  IV., 
c.  36,  jxpaa  proof  of  the  service  of  the  order  for  the  delivery  of 
poesession,  of  demand  of  possession,  and  of  refusal  to  comply 
therewith,  the  writ  of  assistance  issues  in  the  first  instance; 
the  writ  of  injunction  as  well  as  the  writ  of  attachment  used 
in  the  ancient  practice,  being  dispensed  with:  2  Darnell's  Ch. 
Vt.  1280. 

The  injunction  is  in  fact  but  a  repetition  of  the  order  of  the 
eomrt  to  deliver  possession,  and  it  would  seem  that  it  might  be 
advantageously  dispensed  with. 

The  cases  cited  meet  all  the  objections  that  were  urged  upon  . 
the  argument  to  granting  the  relief  asked  for  in  this  c^/ 
They  show  that  the  writ  of  assistance  will  issue  aa'wej^  when 
a  special  order  is  made  fbr  the  delivery  of. -ppssesstdn  after  a 
sale  as  when  the  direction  is  included  iVi  the  d^ree;  that  it 
will  be  granted  at  the  instance  of  lib'e  pi^rchaser  after  a  sale  as 
well  as  on  the  application  of  ibe'^cotnplainant;  and  that  it  may 
be  made,  not  only  as  cgaiiisir  the  defendant,  but  against  any 
party  in  possession  unda):  him,  or  by  title  not  superior  to  his. 
It  ia  scarcely  necessary  to  add  that  the  exercise  of  the  power 
reets  in  the  sound  discretion  of  the  court  It  will  never  be 
exercised  in  a  case  of  doubt,  nor  under  color  of  its  exercise 
will  a  question  of  legal  title  be  tried  or  decided.  With  these 
limitations  of  its  exercise,  I  believe  that  the  practice  which  has 
been  adopted  will  be  found  both  safe  and  salutary.  The  prao- 
tioe  of  delivering  possession  of  mortgaged  premises  to  the  pur- 
chaser under  a  sale  made  by  the  authority  of  this  court  is,  as 
has  been  said,  of  recent  adoption  in  this  state.  It  is  not, 
however,  the  exercise  of  a  new  power.  It  is  but  the  more  ex- 
tended application  of  a  familiar  power  which  has  been  ezer- 
cijaed  in  the  court  of  chancery  for  centuries. 


Writs  ot  AsstgiAXcm:  See  Wilson  ▼.  PoQt,  51  Am.  Deo.  151,  and  note 
treatixig  thie  snbjeet  152-15S.  A  coart  of  ecjnity  wiU  put  the  pnrcbaser  into 
pooseeeion  of  premieet  eold  end  oonreyed  in  ponoanoe  of  its  decree,  Imt  in 
so  doing  it  wiU  not  interfere  with  qnestiane  of  title,  and  wiU  not  attempt  in 
casee  of  doabt  to  settle  the  rights  of  any  party  claiming  poweesion  by  title 
paramoont  to  that  of  the  mortgagee  or  other  party  in  whoee  favor  the  decree 
was  made:  ITumas  ▼.  De  Baumj  14  N.  J.  Eq.  S9;  VasmMier  ▼.  Borden^  25  Id. 
414;  Bartom  ▼.  BeaUy,  28  Id.  412,  dting  the  principal  case.  The  remedy  of 
tbe  mortgagor  in  eqnity  by  bill  for  redemption  is  complete,  and  the  relief 
speedy  and  efficadons,  by  the  use  of  the  writ  of  aanstance  to  pat  the  mort- 
gagor into  possession  of  the  mortgaged  premises,  where  the  mortgagee  hM 
eateced  snd  held  poswessian;  8MM9  t.  Lomar^  S4  N.  J.  L.  60^  citing  the 
principal 


<       «  • 
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Haeinq  v.  Kaufpman. 

[2  Bbaiuet's  Chancbbt,  897.] 
lb  EmoT  Rbqular  Sbrticb  ov  iNJuironoN,  writ  itself  under  teal  of  oourk 

most  be  shown  to  the  party  against  whom  it  iasaea,  and  a  tma  oopj* 

thereof  delivered  to  him. 
FfeBflONAL  Sebvicb  ov  Ikjuhotion  will  bb  Dispkmbkd  with  wfaera  tin^ 

party  ia  oat  of  the  state  or  cannot  be  f onnd. 

MODBRN   PHACnCB   18   TOB   GOUBT   BT   SfBOEAL  QeDBB  TO  DiSFBHBB 

PBBflONAL  Sebviob  of  injnnction,  where  the  defendant  aroida  the 

of  the  writorother  oiroamstanoea  render  aooh  order  necessary  or  proper. 

OOUBT  MAT  PUBIBH  VlOLATIOB  OT  ITS  ObDBB  THOUGH  iNJUBOnOIT  BB  HOIF 

^  .    , .      Sbbvbd^  if  it  appears  that  the  defendant  knew  of  its  eiristenoe. 

.**du>EB  WILL  BB  IiCadb  Dbolabino  Sbbvigb  OB  INJUNCTION  Valib  whero  da- 

•        •      • 

•  .* «.  fendljjnt  .has  been  legally  senred  with  subposna  and  a  copy  of  the  injnno- 
tifA&v'haa.'l>Aen.left  at  hia  dwelling-hoaae,  and  it  appears  from  affidaTitv 
that  &e4^endteToring  to  aroid  aervioe  of  the  injimction. 

Qbdbb  BaoLAkmo  Amtviam^ov  iHJUBqnoN  Valid  will  bb  Mabb  whara^ 
defendant  and  hii  W]|e>ara  noa-residentsy  and  the  writ  was  served  oat  of 
the  state  npon  the  defendant  'penedally,  and  it  is  shown  by  affidavits  tba4 
the  wife  after  diligent  search  iof^d  nofbe  foond;  even  though  the  de- 
fendant haa  not  been  previously  Incfaght  .wiUiin  the  jariadiotion  of  the 
ooort  by  aervioe  of  sabposna  or  otherwise. 

OoDT  OB  Obdbb  BBOLABiNa  Sbbviob  ov  Injubctionb  Valid  should  am 
Sbevbd  npon  the  defendants,  either  personally  or  by  leaving  it  at  the 
dwelling-hoaae  of  eaoh  of  them. 

Motion  to  have  service  of  injunotionB  declared  valid.  The 
opinion  states  the  case. 

Lyons  J  for  the  complainant. 

By  Court,  Green,  Chancellor.  The  bill  seeks,  among  other 
things,  to  set  aside,  as  frandolent,  certain  conyeyanoes  made 
by  John  F.  Eauffman,  the  defendant,  to  Christian  Vogel,  bear* 
ing  date  on  the  twenty-seventh  of  November,  1860,  a  reconvey- 
ance of  the  same  premises,  by  deed  of  even  date,  from  Vogel 
and  wife  to  Eve,  the  wife  of  Eauffman,  and  a  mortgage  of  the 
same  premises  from  Eauffman  and  wife  to  Rose,  the  wife  of 
Vogel,  for  two  thousand  dollars,  dated  on  the  sixteenth  of 
April,  1861.  An  injunction  issued  to  restrain  Eauffhian  and 
wife  from  conveying  or  incumbering  the  premises,  and  also  to 
restrain  Vogel  and  wife  from  transferring  the  mortgage  or  col- 
lecting the  mortgage  debt.  E[aufi&nan  resides  in  this  state; 
Vogel  resides  in  the  city  of  New  York.  The  subpoena  was 
served  personally  on  the  wife  of  Eauffman,  and  on  Eauffman 
himself,  by  leaving  a  copy  at  his  dwelling-house.  The  injunc- 
tion was  served  personally  on  the  wifia  of  Eaufiinan,  in  this 
state,  and  a  oopy  left  with  her  at  the  place  of  abode  of  her 
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bnsband.  The  injunctioii  was  served  upon  Vogel,  by  Bhowing 
him  the  arigin&l,  and  leaving  a  copy  with  him  at  his  place  of 
abode  in  the  city  of  New  York.  The  aflBdavits  show  that 
neither  Eanffinan  himself  nor  the  wife  of  Vogel  could  be  fomid 
after  diligent  search  and  inquiry.  The  complainant  now  moves 
that  the  service  of  the  injunction^  thus  made  as  aforesaid,  be 
deemed  and  taken  to  be  a  valid  and  sufficient  service  thereof 
upon  aU  the  said  defendants. 

To  effect  a  regular  service  of  an  injunction,  the  writ  itself, 
under  the  seal  of  the  courts  must  be  shown  to  the  party  against 
whom  it  issues,  and  a  true  copy  thereof  delivered  to  him: 
Wyatt's  Prac.  Beg.  232;  1  Newland's  Ch.  Pr.  231;  3  Darnell's 
Ch.  Pr.  1818;  1  Eden  on  Injunctions,  Waterman's  ed.,  98;  1 
Barb.  Ch.  Pr.  590. 

Personal  service  will  be  dispensed  with  where  the  party  is 
out  of  the  state  or  cannot  be  found. 

It  would  seem,  from  some  of  the  earlier  cases,  that  leaving 
the  injunction  at  the  dwelling  of  the  defendant  was  a  sufficient 
service,  without  a  special  order  of  the  court  to  warrant  or  con- 
firm it.  Thus,  in  the  nineteenth  and  twenty-second  years  of 
Elizabeth,  an  attachment  was  ordered,  upon  proof  tiiat  the 
writ  of  injunction  was  left  at  the  house  of  the  defendant,  and 
that  he  had  disobeyed  it:  Holgate  v.  Oraniham^  Cary,  82; 
Bodnam  v.  Morgan,  Id.  144. 

The  modem  practice  is  for  the  court,  by  special  order,  to 
dispense  with  personal  service,  where  the  defendant  avoids 
the  service  of  the  writ,  or  other  circumstances  render  such 
order  necessary  or  proper:  Wyatt's  Prac.  Reg.  232;  Eden  on 
Injunctions,  Waterman's  ed.,  76. 

In  Pearce  v.  Crutchfieldy  14  Ves.  206,  it  was  ordered  that  ser- 
vice of  the  injunction  at  the  house^  which  appeared  to  be  the 
last  place  of  abode  of  the  defendant,  though  afterwards  appar- 
ently shut  up,  should  be  good  service.  ^ 

The  propriety  of  the  order  asked  for,  as  regards  the  service  of 
the  writ  upon  Kauffman,  is  clear.  He  is  within  the  state,  has 
been  legally  served  with  process  of  subpoena,  and  a  copy  of 
the  injunction  has  been  left  at  his  dwelling-house.  The  affi- 
davits, moreover,  warrant  the  belief  that  he  is  endeavoring  to 
avoid  the  service  of  the  injunction. 

There  is  more  room  for  question  as  to  the  propriety  of  the 
order  in  regard  to  the  service  of  the  writ  on  Vogel  and  wife. 
It  is  true  that  the  writ  was  served  personally  upon  Vogel,  and 
a  copy  left  with  him  at  his  dwelling-house,  the  wife  not  being 
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found,  and  the  affidavits  warranting  the  belief  that  she,  also, 
is  endeavoring  to  avoid  the  service  of  the  injunction.  The 
mode  of  service  is  substantially  the  same  in  both  cases;  but 
the  material  difference  lies  in  the  fact  that  the  service  upon 
Vogel  and  wife  was  made  out  of  the  state,  the  defendant  not 
having  been  previously  brought  within  the  jurisdiction  of  tbe 
court  by  the  service  of  a  subpoena.  The  mode  prescribed  by 
the  statute  for  effecting  the  appearance  of  the  defendant  has, 
however,  been  adopted,  and  is  in  the  process  of  completion. 
I  incline  to  think  that  no  principle  or  rule  of  practice  will  be 
violated  by  maintaining  the  legality  of  the  service.  The  ends 
of  justice  manifestly  require  it.  All  that  is  required  to  enable 
the  court  to  enforce  obedience  to  its  process  is  that  the  defend- 
ant should  have  knowledge  of  the  order  for  the  injunction. 
The  court  may  punish  the  violation  of  the  order,  though  the 
injunction  be  not  served,  if  it  appear  that  the  defendant  knew 
of  its  existence:  KimpUm  v.  Eve^  2  Ves.  &  B.  849;  Heam  v. 
TewMvntj  14  Ves.  136;  SHp  v.  Harwoody  3  Atk.  664;  James  ▼• 
Doumes,  18  Ves.  522;  1  Eden  on  Injunctions,  94;  Drewry  on 
Injunctions,  899;  McNeil  v.  Garrett^  1  Cr.  &  Ph.  98;  HuU  r. 
Thomae,  8  Edw.  Ch.  286. 

If  the  injunction  was  properly  granted,  the  service,  though 
out  of  the  state,  answers  all  the  ends  for  which  it  was  intended. 
It  apprises  the  party  of  the  order  of  the  court 

The  motion  will  be  granted,  and  the  service  of  the  injunc- 
tion upon  all  the  defendants  declared  valid. 

It  is  proper  that  a  copy  of  this  order  should  be  served  upon 
the  parties,  either  personally  or  by  leaving  a  oopy  at  the  dwell- 
ing-house of  each  of  them,  within  twenty  days  ftam  the  date 
of  the  order. 

Order  accordingly. 

PsBSOH  m  BomrD  bt  iKJimonoir,  Taauoa  not  Sxbvxd^  if  Hi  has 
NonoB  THBBBOV:  Fomiworth  ▼.  Fowler^  56  Am.  Deo.  718^  and  note  722,  723; 
note  to  People  ▼.  SUtrtevantf  59  Id.  548.  A  party  ia  liable  for  a  breach  of  an 
injnnotioii,  afternotioe  of  its  baying  been  obtained,  althoagh  the  order  haa 
not  been  aerved  upon  him:  In  re  Feen^f,  4  Bank.  Beg.  70;  Cape  Map  etc  R.  R, 
CiK  T.  Joknsont  35  N.  J.  Eq.  424»  citing  the  principal  caae.  A  writ  of  eeriio- 
ratrif  like  a  writ  of  injnnctioiiy  may  be  aerred  by  any  peraon  in  any  manner 
by  meana  of  which  the  peraona  to  whom  it  ia  directed  may  reaoonably  be 
made  aware  of  the  fact  of  the  iaaning  of  the  writ  and  of  its  requirement.  If 
the  original  ia  in  fact  deliyered  to  the  peraona  to  whom  it  ia  directed*  in  rach 
manner  aa  to  oommnnioate  the  inf ormatioa  that  they  are  reqnired  to  obey  it^ 
the  aervioe  ia  anffioient:  Ante  v.  Dioyier,  41  N.  J.  L.  OS^  oitiag  the  priac^ial 
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Gaseill  u  Sons. 

[2  BBAILBT'8  CHAiranT,  400lJ 

Whbx  Two  Lois  abm  Mobxoaoxd  to  Sioukb  Saxb  Dm,  and  Um  mori- 
gaigor  sabaeqiieBtly  oanTeyi  one  of  the  lotiy  iho  remaining  M  fm  prim** 
rily  liable  mder  the  mort^nge;  and  it  ia  immaterial  that  the  oonaidera- 
tion  lor  the  oooiveyanoe  -was  not  TalnaMe,  bat  natonl  lore  and  aibotion. 

PencHAaKE  raoH  Mobzoiika  ot  Oxm  gw  Two  Lofs  Moivxoaobd  job 
Sams  Dkbt  ia  not  a^Mted  by  a  xeleaae  of  the  remaining  lot^  ezeoated  by 
the  mortgagee  to  the  mortgagor  after  the  aale  witfaoat  the  pnrehaaer'a 


WBnn  Two  Lon  au  Suajjog  lo  fiaia  Ifcnncuoi^  ajkd  lioKtoAaom 
CoMwmn  On  of  Thdc,  and  the  mortgagee  afterwarda  releaeea  to  the 
murigagor  the  remaining  lot^  if  the  lot  releaaed  ieanfBoient  to  aatiaty  the 
entire  debt^  the  mortgagee  eannot  reeort  to  the  first  lot;  bat  if  aafioient 
to  aatiafy  only  a  part  of  the  debt»  the  firat  lot  in  the  bands  of  the  grantee 
win  be  anawerable  for  the  deficiency^  aooordingly»  on  a  bill  to  foreeloee^ 
reference  win  be  ordeted  to  aaoertain  the  amount  doe  npon  the  niortgage 
and  the  ▼aloe  of  the  premiaea  releaeed, 

Vsw  Minn  our  Dbfjuu  hot  RiaroiimfB  to  Buj*  won  n  SusEaonD 


QxDBB  Pbatxb  iQR  EUui  09  Bhtuui  WxKXQAaMD  F^UEMmi  TO  Pat  Whou 
Dkbt,  com|dainant  may  hare  a  decree  to  aeU  each  portion  of  the  prem- 
ieesto  pay  saoh  part  of  the  debt  aa  the  evidence  may  warrant. 

Bill  filed  by  Job  H.  Gkuddll  against  Sine  and  wifr.  The 
cpinion  states  tiie  case. 

Wiisonj  for  the  complainant. 
Merritij  for  the  defendants. 

By  Conrty  Green,  Chancellor.  The  complainant's  bill  is 
filed  to  foreclose  a  mortgage  given  by  Israel  Gaskill  to  James 
8.  Budd,  on  the  the  thirtieth  of  August,  1849,  upon  two  lots 
of  land.  On  the  sixth  of  October,  1849,  the  mortgagor  con- 
veyed lot  Na  2  to  Louisa  Sine,  the  wife  of  the  defendant,  by 
deed  with  covenant  of  general  warranty.  On  the  fifteenth  of 
July,  1850,  the  mortgagee  released  to  the  mortgagor  lot  No.  1, 
and  on  the  fifth  of  August,  1850,  assigned  the  mortgage  to  the 
complainant. 

Sine  and  wife,  who  claim  title  to  the  lot  No.  2,  insist,  by 
way  of  .defense,  that  lot  No.  1,  having  been  retained  by  the 
mortgagor  after  the  sale  of  the  lot  to  the  defendants,  the  lot 
so  retained  must  be  first  subject  to  the  mortgage  debt,  and  the 
lot  of  the  defendants  can  only  be  resorted  to  to  make  up  any 
deficiency  that  may  exist  upon  such  sale,  and  that  the  mort- 
gagee, having  released  to  the  mortgagor  all  right  to  the  lot  re- 
tained by  him  after  the  conveyance  to  the  defendants,  has  no 
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light  to  look  to  the  defendants'  lot  for  any  part  of  the  mort> 
gage  debt,  but  that  the  same  is  released  from  the  incnmbranco 
of  the  mortgage.  The  facts  which  oonstitnte  this  ground  of 
defense  are  admitted,  and  their  effect  npon  the  rights  of  the 
parties  is  obvious.  The  defendants,  as  the  purchasers  of  one 
of  the  lots  mortgaged,  are  entitled  to  throw  the  whole  incum- 
brance upon  the  lot  retained  by  the  mortgagor,  if  that  is  suffi- 
cient to  discharge  the  debt,  and  the  mortgagee  can  only  resort 
to  the  defendants'  lot  to  supply  the  deficiency,  if  any  exist. 

A  release  subsequently  given  by  the  mortgagee  to  the  mort- 
gagor of  the  mortgage  upon  the  lot  remaining  unsold,  without 
the  assent  of  the  purchaser  of  the  lot  sold,  will  not  prejudice 
the  rights  of  the  purchaser.  This  was  declared  by  the  late 
chancellor  to  be  the  effect  of  these  admitted  facts  upon  the 
rights  of  the  parties  in  this  case  when  the  question  was  before 
him.  The  doctrine  is  a  fomiliar  one,  and  is  sustained  by 
numerous  authorities:  Miekle  v.  Rambo^  Saxton,  501;  Shannon 
V.  MaraeliSj  Id.  413;  Stevens  v.  Cooper j  1  Johns.  Ch.  425  [7 
Am.  Dec.  499];  Omon  v.  Knapp^  6  Paige,  35;  Patty  v.  Pease^ 
8  Id-  277  [85  Am.  Dec.  688]. 

There  is  no  foundation  for  the  idea  that  the  subsequent  re> 
lease  by  the  mortgagee  of  the  lot  retained  by  the  mortgagor 
deprived  the  mortgagee  of  all  remedy  against  the  first  lot.  It 
can  produce  that  result  only  where  the  lot  released  is  suffi- 
cient to  satisfy  the  entire  mortgage  debt  The  release  in  no 
wise  affects  the  interest  of  the  purchaser  of  the  lot  first  sold. 
He  is  entitled,  in  any  event,  to  throw  the  mortgage  on  the 
other  lot,  so  far  as  it  will  satisfy  the  debt.  If  the  lot  released 
is  sufficient  to  satisfy  the  entire  debt,  the  mortgagee  cannot 
resort  to  the  lot  first  sold.  He  must  bear  the  loss.  If  suffi- 
cient to  satisfy  only  a  part  of  the  debt,  the  lot  in  the  hands  of 
the  purchaser  will  be  answerable  for  the  deficiency. 

A  second  ground  of  defense  presented  by  the  answer  is,  that 
the  complainant  acted  as  the  agent  or  trustee  of  the  mortgagor 
in  procuring  the  assignment  of  the  mortgage,  and  that  the  con- 
sideration paid  for  the  assignment  was  the  money  of  the  mort- 
gagor. No  replication  having  been  filed,  the  answer  upon  the 
former  hearing  was  taken  as  true,  and  the  chancellor  held  that 
the  bill,  upon  this  state  of  the  facts,  was  virtually  by  the 
mortgagor  himself;  that  the  complainant  had  no  equity,  and 
that  the  biU  must  be  dismissed.  The  decree  having  been 
opened,  a  replication  filed,  and  evidence  taken  upon  this  part 
of  the  defense,  the  question  is  now  presented  whether  this  de- 
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fense  is  Bostained  in  point  of  fact.  The  defense  consists  of 
new  matter  not  responsive  to  the  bill,  and  most  be  sustained 
by  eridenoe.  No  evidence  is  produced  in  its  support  The 
fact  that  the  complainant  is  a  brother  of  the  mortgagor,  and 
that  he  holds  a  conveyance  of  his  real  estate  in  trust  for  him, 
amounts  to  nothing.  It  is  shown  affirmatively  by  the  com- 
plainant that  the  consideration  was  advanced  by  himself,  and 
there  itf  no  proof  that  any  part  of  it  was  received  directly  or 
indirectly  from  the  funds  of  the  mortgagor. 

The  fact  that  the  conveyance  by  the  mortgagor  to  the 
defendant's  wife  was  not  made  for  a  valuable  consideration, 
but  for  natural  love  and  affection,  will  not  affect  the  rights  of 
the  parties.  The  deed  contained  a  covenant  of  warranty.  It 
was  duly  recorded.  The  assignee  of  the  mortgage  took  the 
assignment  with  full  notice  of  the  rights  of  the  defendants. 

The  objection  that  the  prayer  of  the  bill  is  defective  is 
without  foundation.  The  complainant  might  have  the  relief 
to  whick  he  has  shown  himself  entitled  under  the  ordinary 
prayer  of  a  bill  of  foreclosure  contained  in  the  bill  as  originally 
filed.  Under  a  prayer  for  the  sale  of  the  entire  mortgaged 
premises  to  pay  the  whole  debt,  the  complainant  may  have 
a  decree  to  sell  such  portion  of  the  premises  to  pay  such  part 
ci  the  debt  as  the  evidence  may  warrant  But  the  prayer  to 
the  amended  bill  has  anticipated  the  defendants'  objection, 
and  is  precisely  adapted  to  the  relief  granted. 

The  complainant  is  entitled  to  an  account  and  a  decree 
against  the  defendants  for  the  foreclosure  and  sale  of  the  lot 
conveyed  to  Louisa  Sine,  to  satisfy  so  much  of  the  mortgage 
debt  as  the  premises  released  will  be  insufficient  to  satisfy. 
A  reference  will  be  ordered  to  ascertain  the  amount  due  upon 
the  mortgage  and  the  value  of  the  premises  released. 


LiABnjTT  OT  Graxtib  or  MoBTOAOOB  TO  Pat  ovf  Mobtoaob:  Note  to 
Khpworth  ▼.  Dreukr,  amte,  p.  69. 

Whxbb  Pobtiov  or  Fainmnw  MosroAOXD  abb  Subsbqiwiitlt  Souv 
UosiOAooB  RKTAnmio  Bxssmn,  the  latt«r  portion  ■honld  in  equity  be  fiztl 
•abjected  to  the  payment  of  the  mortgage  debt:  BcOei  ▼.  RvdtUck,  S5  Am. 
Dec.  774;  Englt  ▼.  iETatnes,  43  Id.  624»  and  note  625;  comLra:  Knowlet  ▼.  Law* 
ton,  63  Id.  290.  The  principal  case  ia  cited  to  this  point  in  Weatherbif  t.  Slacks 
16 K.  J.  Eq.  493;  Barrimmy.  Ouerin,  27  Id.  222. 

TLwt.wAtn  WITH  KonCB  OT  POBTIONB  OT  MOBTOAOBD  PBJDfI8V8  HOT  SOLD 

cannot  affect  rights  of  purchasers:  Stevens  ▼.  Cooper,  7  Am.  Dec.  499;  Oukm 
▼.  Knofp,  29  Id.  741,  note  747.  Where  a  mortgagee,  with  notice  of  alienations 
«f  parts  of  the  mortgai^  premises,  releases  that  part  which  is  primarily 
liable  in  equity  for  the  payment  of  tiie  mortgage  debt,  he  cannot  be  permit- 
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ted  to  charge  other  portumB  of  the  premises  with  the  payment  of  the  mort- 
gage, withoat  deducting  from  the  amount  due  the  yalue  of  the  part  releaaeds 
iToy  T.  BramhaH  19  K.  J.  Eq.  S7l,  citing  the  principal  case. 

AirswxB  n  not  Bvidbkob  xxcept  so  Fab  as  Rbsponsivs  to  Bill;  and 
whenerer  matter  in  discharge  or  aToidaace  is  asserted,  or  new  and  sabstantiva 
claims  are  advanced,  they  must  be  established  by  proof:  Bitdt  ▼.  Swcmty^  56 
Am.  Dec  681,  note  688;  McQueen  ▼.  CftoMteoif's  Edn^  64  Id.  178;  Paid  ▼. 
Cfarver,  Id.  649;  MUeav.  MiU$,  Id.  362. 


Seymour  v.  Lewis. 

r2  BlLBLXT'S  CKANCIBT,  4SA.] 

WtaEBB  Owner  of  Two  Lots,  xtfon  Onb  ov  Whigr  d  SPBcra,  and  npon 
the  other  of  which  is  a  paper-mill  to  which  for  many  years  the  water  of 
the  spring  has  been  conducted  by  artificial  means,  conveys  the  spring  lot 
without  reference  to  the  spring  in  the  deed,  either  by  way  of  grant  or 
reservation,  the  grantee  takes  subject  to  the  easement  that  the  water 
shall  continue  to  be  so  diverted. 

Gbanteb  ov  Onx  ot  Two  Txmkmemts  ob  ov  Postzok  ow  Entirb  Bstatb 
takes  it  with  respect  to  the  tenement  or  portion  retained  by  the  grantor 
subject  to  or  benefited  by  all  apparent  and  continuons  easements  at- 
tached to  and  affecting  it  at  the  time  of  the  conveyance. 

BvxBT  Grant  or  Thing  Naturally  and  Nsoessabilt  Imports  a  grant 
of  it  as  it  actually  exists,  unless  the  contrary  is  provided  for. 

Easxments  arx  not  Bights  Dibtinot  ntOM  Tttlb  of  Land  and  annexed 
to  the  person  of  the  owner,  but  they  pass  with,  the  title  of  the  land. 

Onx  Who  has  Rioognized  Validot  ov  Grantor's  Ttclb  to  Prbjudicb 
or  Grantxb  by  receiving,  from  the  latter,  payment  of  a  debt  secured  by 
an  attachment  upon  the  land  as  the  property  of  the  grantor,  is  estopped 
as  against  such  grantee  afterwards  to  set  up  the  frandulency  and  inva- 
lidity of  such  title. 

Bill  in  equity  by  Seymour  and  Sage  against  Lewis  and 
others.    The  opinion  states  the  case. 

Rickey  and  Beasleyj  for  the  complainants. 

Wilson^  for  the  defendants. 

By  Court,  Obeen,  Chancellor.  In  the  year  1857,  James 
Oaunt  was  seised  in  fee  and  possessed  of  two  lots  or  parcels 
of  land  and  real  estate  in  the  city  of  Trenton.  The  first  con- 
sisted of  an  extensive  and  valuable  paper-mill,  with  the  water 
privileges  and  appurtenances,  situate  on  the  raceway  of  the 
Trenton  Water  Power  Company,  and  known  as  the  Delaware 
milL  The  second  consisted  of  a  lot  of  land  on  the  south  side 
of  Front  street,  extending  in  the  rear  to  Washington  street, 
upon  which  were  erected  two  brick  dwellings.  Upon  the  latter 
lot,  there  was  a  valuable  spring  which  furnished  a  copious 
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enpply  of  water.  The  water  of  the  spring  had  been,  by  a 
porevioos  owner  of  the  two  lots,  as  early  as  1845  (and  probably 
as  early  as  1841),  diverted,  by  means  of  pipes  or  conduits, 
from  its  natural  and  accustomed  channel  over  the  land  to  the 
Assanpink  creek,  to  the  paper-mill  upon  the  other  lot  of  Qaont, 
and  was  there  used  in  the  manufacture  of  paper.  The  water 
continued  to  be  thus  diverted  and  used  by  all  the  successive 
pnqirietors  of  the  two  lots  down  to  the  year  1857.  It  was  so 
used  and  enjoyed  by  James  Oaunt  during  his  ownership  and 
occupancy  of  the  two  lots.  During  that  year,  Graunt  became 
insolvent  By  a  deed  dated  on  the  thirty-first  of  August, 
1857,  he  conveyed  the  two  houses  and  lot  on  Front  street  to 
his  father-in-law,  GrifTen  Green.  On  the  twenty-sixth  of  Sep- 
tember, 1857,  he  leased  the  paper-mill  to  the  complainants, 
Seymour  and  Sage,  for  the  term  of  two  years,  and  on  the 
twenty-eighth  of  the  same  month,  he  executed  to  them  a  mort- 
gage upon  the  paper*mill  to  secure  the  payment  of  forty  thou- 
sand dollars  with  interest. 

On  the  second  of  November,  1857,  a  writ  of  attachment  issued 
out  of  the  supreme  court,  at  the  suit  of  EQram  A.  Briggs  and 
Russell  Briggs,  to  the  sheriff  of  the  county  of  Mercer,  against 
the  real  and  personal  estate  of  James  Gaunt  and  James  T. 
Derrickson  as  non-resident  debtors,  by  virtue  of  which  the 
sheriff  attached,  inventoried,  and  appraised  the  paper-mill 
alone.  The  lot  on  Front  street  was  not  included  in  the  inven- 
tory. 

On  the  eleventh  of  November,  1857,  a  writ  of  attachment 
issued  out  of  the  supreme  court  to  the  sheriff  of  the  county  of 
Mercer  at  the  suit  of  Henry  M.  Lewis,  against  the  real  and 
personal  estate  of  James  Gaunt,  as  a  non-resident  debtor,  by 
virtue  of  which  the  sheriff  attached,  inventoried,  and  appraised 
both  the  paper-mill  and  the  houses  and  lot  on  Front  street. 
This  latter  attachment  is  still  pending  undisposed  ot 

In  the  attachment  issued  at  the  suit  of  Briggs  against  Gaunt 
and  Derrickson,  judgment  was  recovered,  upon  the  report  of 
auditors,  in  favor  of  divers  creditors,  to  an  amount  exceeding 
eighty-five  thousand  dollars,  including  a  claim  of  the  com- 
plainants, Seymour  and  Sage,  against  Gaunt  alone,  to  the 
amount  of  fifty  thousand  nine  hundred  and  sixty-five  dollars 
and  seventy-five  cents,  and  the  auditors  were  directed  to  make 
sale  of  the  property  attached.  At  a  sale  made  by  the  auditors 
on  the  twenty-ninth  day  of  July,  1869,  Seymour,  one  of  the  com- 
plainants, for  the  benefit  of  the  firm,  became  the  purchaser  of 
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the  paper-mill,  with  the  privilege  of  diverting  the  water  from 
the  spring  to  the  paper-mill,  and  also  of  the  houses  and  lot  an 
Front  street  The  property  was  oonveyed  to  him  accordingly, 
by  deed  dated  on  the  ninth  of  September,  1859.  The  com- 
plainants, by  virtue  of  their  lease  and  of  the  title  thus  acquired 
by  them,  continued  in  possession  and  enjoyment  of  the  paper* 
mill  and  of  the  spring  of  water  down  to  the  time  of  filing  their 
bilL 

Lewis  claims  title  to  the  lot  on  Front  street,  and  also  to  the 
spring  of  water,  with  the  right  of  diverting  it  from  the  com- 
plainants' mill  by  virtue  of  a  deed  from  GriflTen  Green,  bearing 
date  on  the  fifth  of  May,  1869. 

The  bill  prays  that  the  deed  fix)m  Gaunt  to  Griffon  Green,  and 
from  Ghreen  to  Lewis,  may  be  declared  to  be  fraudulent  and  void, 
or  that  they  shall  stand  as  securities  for  the  sums  actually 
advanced  to  Gaunt  as  a  consideration  for  the  conveyance;  that 
Lewis  may  be  enjoined  fix>m  using  the  titie  as  a  defense  to  an 
ejectment  brought  by  Seymour  for  the  recovery  of  the  said  lot, 
and  that  he  may  be  also  restrained  from  diverting  or  obstruct- 
ing the  flow  of  water  from  the  spring  to  the  complainants'  mill. 

Upon  the  facts  disclosed  by  the  pleadings,  and  established 
by  the  evidence  in  this  cause,  the  complainants  have  an  un- 
questioned titie  to  the  paper-mill,  with  the  appurtenances. 
The  defendant  has  the  legal  titie  to  the  lot  in  Front  street. 
Assuming  the  titie  from  Gaunt  to  Griffen  Green,  under  which 
the  defendant  claims,  to  be  valid  and  operative,  the  material 
question  in  the  cause  is,  whether  the  right  to  water  flowing 
from  the  spring  passed  with  the  titie  of  the  lot  upon  which  the 
spring  is  situate,  or  whether  it  remained  in  the  grantor  as  an 
appurtenance  of  the  mill.  The  water  of  the  spring  was  di- 
verted from  its  natural  channel,  and  was  conveyed  to  the  mill, 
to  be  used  in  the  manufacture  of  paper  by  a  former  proprietor 
of  both  lots,  at  least  as  early  as  the  year  1845.  The  water 
was  carried  from  the  spring  to  the  mill,  a  distance  of  eight 
or  nine  hundred  feet,  by  means  of  iron  pipes  or  conduits  laid 
under  ground.  The  diversion  of  the  water  was  effected  by  the 
proprietor,  at  a  great  expense,  for  the  exclusive  benefit  of  the 
milL  It  continued  to  be  so  used  and  enjoyed  by  the  succes- 
sive proprietors  of  the  two  lots  for  several  years,  and  so  long 
as  the  titie  of  the  two  lots  were  united  in  the  same  person.  It 
was  so  used  and  enjoyed  by  James  Gaunt  at  the  date  of  the 
conveyance  of  the  Fiont-street  lot  to  Griffen  Green,  on  the 
thirty-first  of  August,  1857.    The  deed  is  in  the  usual  form  of 
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A  deed  of  bargain  and  sale,  and  oontaine  no  ezprees  reference 
to  the  springy  or  the  water  flowing  from  it,  either  by  way  of 
^rant  or  reservation.  The  complainant  insists  that  the  grantee 
took  title  to  the  Fronlrstreet  lot,  upon  which  the  spring  is  sita- 
«te,  subject  to  the  easement  of  the  flow  of  water  to  the  mill,  as 
it  was  used  and  enjoyed  hy  the  owner  al  the  date  of  the  con- 
'veyance. 

In  an  elementary  treatise  of  deservedly  high  repatation,  it 
is  said  that  the  implication  of  the  grant  of  an  easement  may 
arise  upon  a  severance  of  a  heritage  by  its  owner  into  two 
«r  more  parts.  Upon  the  severance  of  a  heritage,  a  grant  will 
be  implied:  1.  Of  all  those  continuous  and  apparent  ease- 
ments which  have  in  {act  been  used  by  the  owner  during  the 
^rnity,  though  they  have  had  no  legal  existence  as  easements; 
«nd  2.  Of  all  those  easements  without  which  the  enjoyment 
4)f  the  several  portions  could  not  be  fully  had:  Ghde  &  Whatley 
4X1  Easements,  49. 

The  rule  of  the  French  law  upon  this  subject,  with  the  inci- 
dents of  which  the  common  law  is  said  to  agree,  is  thus  laid 
down  in  the  French  civil  code:  '^  If  the  proprietor  of  two 
•estates,  between  which  there  exists  an  apparent  sign  of  servi- 
tude, disposes  of  one  of  these  estates  without  inserting  in  the 
contract  any  stipulation  relative  to  the  servitude,  it  continues 
to  exist  actively  or  passively  in  favor  of  the  land  alienated  or 
4»ver  the  land  alienated:  Code  Napoleon,  b.  2,  tit  4,  sec.  694. 
Does  this  principle  prevail  at  common  law? 
In  the  very  recent  case  of  Lampman  v.  Milks^  21  N.  Y.  607, 
Justice  Selden,  in  delivering  the  opinion  of  the  court  of  appeals 
of  New  York,  said:  '^  The  rule  of  the  common  law  on  this  sub- 
ject is  well  settled.  The  principle  is,  that  where  the  owner  of 
two  tenements  sells  one  of  them,  or  the  owner  of  an  entire 
estate  sells  a  portion,  the  purchaser  takes  the  tenement  or  por- 
tion sold  with  all  the  benefits  and  burdens  which  appear  at 
the  time  of  the  sale  to  belong  to  it,  as  between  it  and  the  prop- 
erty which  the  vendor  retains.  This  is  one  of  the  recognized 
mod^  in  which  an  easement  or  servitude  is  created.  No  ease- 
ment exists  so  long  as  there  is  a  unity  of  ownership,  because 
the  owner  of  the  whole  may  at  any  time  rearrange  the  quail- 
ties  of  the  several  parts.  But  the  moment  a  severance  occurs 
by  the  sale  of  a  part,  the  right  of  the  owner  to  redistribute  tbo 
properties  of  the  respective  portions  ceases,  and  easements  or 
servitudes  are  created  corresponding  to  the  beQefits  and  bux** 
dens  mutually  existing  at  the  time  of  the  sale." 
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The  principle  thus  clearly  stated  is  fully  sustained  by  fhe 
current  of  authority,  both  ancient  and  modem:  Bobbins  t« 
BameSj  Hob.  131;  Nicholas  v.  Charnberlairij  Cro.  Jac.  121;  Cox 
T.  Matthews,  1  Vent.  237;  Palmer  v.  Fletcher,  1  Lev.  122;  S.  C, 
2  Sid.  167;  Shury  v.  Ptsr^fot,  3  Bulst  339;  Brakely  v.  SAarp,  1(> 
N.  J.  Eq.  206;  Hazard  v.  iZobifWon,  3  Mason,  272;  United 
States  V.  AppUtonj  1  Sumn.  492;  iV!no  Ipswich  Factory  v.  JSotcft- 
eldifr,  3  N.  H.  190  [14  Am.  Dec.  346];  KUgour  v.  ^sAcon^  6 
Har.  &  J.  82. 

It  is  admitted  that  this  doctrine  applies  in  its  fullest  extent 
in  support  of  all  easements  claimed  by  the  grantee  of  that  part 
of  the  premises  first  sold  by  the  common  owner.  Thus  it  im 
said,  if  Gaunt  had  retained  the  lot  upon  which  the  spring  iSj 
and  conveyed  the  mill,  the  right  to  use  the  water  would  have 
passed  by  the  conveyance  as  appurtenant  to  the  mill;  but 
having  retained  the  mill,  and  conveyed  the  lot  upon  which  the 
spring  is,  the  spring  passes  by  the  grant,  and  the  grantor,  or 
those  claiming  under  him,  cannot  claim  the  easement  of  hav 
ing  the  water  for  the  use  of  the  mill,  for  that  would  be  izj 
derogation  of  the  grant.  There  is  no  doubt  that  several  of  the 
reported  cases  are  made  to  rest  upon  this  ground,  and  the 
principle  may  be  safely  invoked  against  the  grantor  in  support 
of  the  broader  right  arising  firom  the  actual  condition  of  the 
premises  at  the  time  of  the  severance  of  the  ownership.  Bal 
there  are  cases  which  do  not  rest  upon  this  principle,  nor  can 
it  be  invoked  in  their  support 

Thus  in  regard  to  what  are  termed  easements  of  necessity, 
as  where  a  man  grants  land  in  the  middle  of  his  field,  the 
easement  of  a  right  of  way  across  the  grantor's  land  is  said  U> 
flow  by  necessity  from  the  grant.  But  if  the  grantor  conveys 
the  surrounding  land,  reserving  to  himself  the  center  of  the 
field,  he  has  the  easement  of  a  right  of  way  across  the  land  of 
the  grantee:  2  Bouv.  Inst.  190. 

So  where  land  held  in  unity  is  partitioned,  either  by  the 
voluntary  consent  of  the  parties  or  by  judicial  proceeding, 
the  owner  of  each  share  will  take  his  pi^  subject  to  all  the 
burdens  which  were  imposed  and  all  the  advantages  conferred 
by  the  prior  owner.  In  Kilgowr  v.  Ashcom,  6  Har.  &  J.  82, 
the  action  was  brought  for  overflowing  the  plaintiff's  land  by 
a  milldam  in  the  occupancy  of  the  defendant.  The  land  of 
both  parties*had  previously  belonged  to  one  John  Keeoh,  who 
died  intestate,  and  the  land  was  partitioned  by  the  authority 
of  the  orphans'  court  among  his  heirs.    The  parties,  plaintiff 
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and  defendant,  held,  respectively,  the  shares  of  the  children. 
Upon  the  defendant's  share  was  a  mill,  the  dam  of  which 
threw  (he  water  npon  the  plaintiflTs  land.  A  small  part  of  the 
dam  was  also  npon  his  land.  The  conrt  say  ihe  mill  and  the 
dam  were,  at  the  time  of  bringing  the  suit,  in  the  same  sitoation 
in  which  they  had  been  left  by  John  Keech,  and  had  been 
held  by  him  in  his  life-time,  and  the  question  is,  whether 
Samnel  Keech,  and  those  claiming  under  him,  have  a  right  to 
use  them  in  the  same  way  and  to  the  same  extent;  and  it  is 
clear  that  they  have.  The  children  of  John  Keech  took  their 
respective  proportions  of  tteir  father's  estate  in  the  same  con- 
dition and  subject  to  the  same  advantages  and  disadvantages 
under  which  he  held  it 

In  Brakdy  v.  Sharpj  9  N.  J.  Eq.  1,  S.  C,  10  N.  J.  Eq.  206, 
the  same  principle  was  maintained  by  the  chancellor,  after  a 
very  fdU  discussion  and  elaborate  examination  of  the  authorites. 
In  that  case,  the  owner  of  a  fiEirm,  upon  which  there  was  a 
spring  of  water,  conveyed  the  water  from  the  spring  to  two 
dwelling-houses  upon  the  premises. '  The  owner  died  intestate. 
That  part  of  the  land  upon  which  were  the  spring  and  one  of 
the  dwellings  was  assigned,  by  order  of  the  orphans'  court,  to 
the  widow  and  one  of  the  heirs.  The  part  of  the  farm  on 
which  the  other  dwelling  was,  was  sold  by  the  commissioners 
under  the  order  of  the  orphans'  court,  and  came,  by  sundry 
mesne  conveyances,  to  the  complainant.  The  bill  was  filed  to 
protect  him  in  the  enjoyment  of  the  water  flowing  through  the 
pipe  to  his  dwelling.  It  was  held  by  the  chancellor  that  the 
aqueduct  and  the  right  to  use  the  water,  as  it  was  held  and 
enjoyed  by  the  former  owner,  being  essential  to  the  beneficial 
enjoyment  of  the  premises,  vested  in  the  complainant,  and  a 
perpetual  injunction  was  granted  to  protect  him  in  the  enjoy- 
ment. 

These  eases  show  clearly  that  an  easement  may  be  created 
by  the  disposition  made  by  the  owner  of  an  estate,  and  that» 
upon  the  severance  of  title,  the  owners  trill  take  their  respective 
shares  as  they  existed  in  the  hands  of  the  former  owner.  It 
was  held,  however,  in  the  latter  case,  though  the  opinion  was 
not  essential  to  the  decision  of  the  cause,  that  if  the  owner 
himself  had  severed  the  unity  of  titie,  he  could  not  claim  the 
easement  upon  the  land  on  the  ground  that  it  would  bo 
derogating  from  his  own  grant 

In  NiehoUu  v.  Chamberlairij  Cro.  Jac.  121,  which  is  one  of 
the  earliest  cases  on  the  subject^  it  was  held  by  all  the  court 
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that  if  one  erect  a  house,  and  build  a  conduit  thereto  in  an- 
other part  of  his  land,  and  convey  water  by  pipes  to  the  house, 
and  afterward  sell  the  house  with  the  appurtenances,  except 
ing  the  land,  or  sell  the  land  to  another,  reserving  to  him- 
self the  house,  the  conduits  and  pipes  pass  with  the  house, 
because  it  is  necessary  and  quasi  appendant;  and  he  shall 
have  liberty  by  law  to  dig  in  the  land  for  amending  the  pipes, 
or  making  them  new,  as  the  case  may  require. 

The  question  in  this  case  came  up  upon  demurrer,  and  it 
does  not  appear  whether  the  house  or  the  vacant  land  had 
been  conveyed.  But  the  court  treat  that  as  a  matter  of  per- 
fect indifierence.  In  either  event,  the  conduit  and  pipes  go 
with  the  house.  This  case  has  never  been  overruled,  but  has 
often  been  cited  with  approbation:  Hazard  v.  Robinson^  8 
Mason,  279;  United  States  v.  AppUton^  1  Sumn.  602;  Lamp- 
man  V.  MUkSj  21  N.  Y.  608;  New  Ipswich  Factory  v.  Batchelder^ 
8  N.  H.  190  [14  Am.  Dec.  346]. 

In  the  last  case,  the  chief  justice,  in  delivering  the  opinion 
of  the  court,  after  citing  the  case  of  Nicholas  v.  Chamberlain^ 
Cio.  Jac.  121,  says:  "The  rule  here  laid  down  seems  to  us  to 
be  founded  in  sound  reason  and  good  sense." 

In  Palmar  v.  Fletcher^  1  Lev.  122,  the  case  was,  a  man 
erected  a  house  on  his  own  lands,  and  afterwards  sold  the 
house  to  one,  and  the  lands  adjoining  to  another,  who  ob- 
structed the  lights  of  the  house.  It  was  held  that  neither  the 
builder  nor  any  purchaser  under  him  could  obstruct  the  lights, 
on  the  ground  that  the  grantor  could  not  derogate  from  his 
grant.  Kelynge,  J.,  said,  if  the  vacant  ground  had  been  sold 
first,  and  the  house  afterwards,  the  purchaser  of  the  ground 
might  then  have  stopped  the  lights.  Twisden,  J.,  to  the  con- 
trary, said,  whether  the  land  be  sold  first  or  aft;erwards,  the 
vendee  of  the  land  cannot  stop  the  lights  of  the  house  in  the 
hands  of  the  vendee  or  his  assignees.  The  rule,  as  declared 
by  Twisden,  is  now  the  well-settled  rule  of  the  English  law: 
Riviere  v.  Bower ^  1  By.  &  M.  24. 

In  the  recent  case  of  Lampman  v.  MUhSj  21  N.  Y.  607,  al* 
ready  referred  to,  the  court  say:  "This  is  not  a  rule  for  the 
benefit  of  purchasers  only,  but  is  entirely  reciprocal.  Hence 
if,  instead  of  a  benefit  conferred,  a  burden  has  been  imposed 
upon  the  portion  sold,  the  purchaser,  provided  the  marks  of 
the  burden  are  open  and  visible,  takes  the  property  with  the 
servitude  upon  it.  The  parties  are  presumed  to  contract  in 
reference  to  the  condition  of  the  property  at  the  time  of  the 
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sale,  and  neither  has  a  right,  by  altering  arrangements  then 
openly  ezistingy  to  change  materially  the  relative  value  of  the 
existing  parts." 

The  sabject  is  careftilly  considered  in  the  elementary  treatise 
already  referred  to,  and  the  rule,  the  ground  upon  which  it 
rests,  and  the  limitations  to  which  it  is  subject,  are  thus  stated: 
''To  clothe  with  right  this  permanent  alteration  of  the  quali- 
ties of  two  heritages,  the  consent  of  the  owner  of  the  servi- 
ent tenement,  in  the  manner  appointed  by  law,  is  necessary; 
but  where  the  land  benefited  and  the  land  burdened  belong 
to  the  same  owner,  he  may  change  the  qualities  of  its  several 
parts  at  his  will,  and  his  express  volition,  evidenced  by  his  acts, 
must  at  least  be  as  effectual  to  impress  a  new  quality  upon 
his  inheritance  as  the  implied  consent  arising  firom  his  long- 
continned  acquiescence It  is  true  that,  strictly  speak- 
ing, a  man  cannot  subject  one  part  of  his  property  to  another 
by  an  easement,  for  no  man  can  have  an  easement  in  his  own 
property,  but  he  obtains  the  same  object  by  another  right,  the 
general  right  of  property;  but  he  has  not  the  less  thereby  per- 
manently altered  the  quality  of  the  two  parts  of  his  b'iritage^ 
and  if,  after  the  annexation  of  peculiar  qualities,  he  alien  one 
part  of  his  heritage,  it  seems  but  reasonable,  if  the  alteration!^ 
thus  made  are  palpable  and  manifest,  that  a  piurchaser  should 
take  the  land  burdened  or  benefited,  as  the  case  may  be,  by 
the  qualities  which  the  previous  owner  had  undoubtedly  the 
right  to  attach  to  it.  ...  .  The  reasoning  applies  to  those  ease- 
ments only  which  are  attended  by  some  alteration  which  is  in 
its  nature  obvious  and  permanent,  or,  in  technical  language, 
to  those  easements  only  which  are  apparent  and  continuous, 
understanding  by  apparent  signs,  not  those  which  must  neces- 
sarily be  seen,  but  those  which  may  be  seen  or  known  on  a 
earefiil  inspection  by  a  person  ordinarily  conversant  with  the 
subject:"  Gale  &  Whatley  on  Easements,  61,  63. 

Every  grant  of  a  thing,  says  Mr.  Justice  Story,  naturally 
and  necessarily  imports  a  grant  of  it  as  it  actually  exists,  un- 
less the  contrary  is  provided  for:  United  States  v.  AppletoUj  1 
Sumn.  602. 

At  the  time  of  the  grant  of  the  Front-street  lot  from  Oaimt 
to  Griffen  Green,  the  stream  was  diverted  from  its  natural 
course  through  the  land  granted  by  an  artificial  channel  to 
the  mill  of  the  grantor.  The  grantee  took  the  land  as  it 
then  stood,  with  the  water  diverted  from  it.  Lampman  v. 
UillSj  21  N.  Y.  607,  is  an  express  authority  that  the  grantor 
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could  not  return  the  water  to  its  natural  channel  against  the 
consent  of  the  grantee.  The  grantee  has  a  right  to  insist 
that  it  shall  be  continued  as  it  was  at  the  date  of  the  grant, 
viz.,  in  the  artificial  channel.  He  cannot  have  a  right  to 
elect  in  which  channel  it  shall  go.  If  the  grantee  have  a 
right  to  insist  upon  its  being  continued  in  the  artificial  chan- 
nel, the  grantor  must  have  an  equal  right  to  keep  it  there. 

The  easement  in  question,  being  apparent  and  continuous  in 
its  character,  comes  within  the  operation  of  the  principle.  The 
water  flows  naturally  and  continuously  from  the  spring  to  the 
mill,  the  fall  between  the  two  points  being  about  one  foot. 
Owing  to  the  length  of  the  pipe,  and  the  consequent  obstruc- 
tion to  the  flow  of  the  water,  it  was  found  that  the  full  benefit 
of  the  spring  was  not  obtained.  The  owner,  therefore,  to 
overcome  the  difficulty,  applied  the  pump,  driven  by  ma- 
chinery, directly  to  the  pipe,  and  thus  obtained  the  full  ad- 
vantage of  the  supply  of  water.  It  has  thus  been  used  nearly 
&om  the  time  that  the  pipes  were  first  introduced. 

Nor  is  the  right  of  the  parties  at  all'  affected  by  the  grant 
of  the  right  of  diverting  the  water  made  by  Gaunt  to  Grifien 
Green.  It  is  somewhat  difficult  to  discover  the  purpose  of 
that  conveyance.  Viewed  in  regard  to  its  apparent  object,  it 
is  manifestly  inoperative.  In  1826,  Harding,  who  owned  the 
mill  and  the  lot  on  Front  street,  upon  which  the  spring  is,  pur- 
chased of  the  owner  of  the  land  lying  between  the  spring 
and  the  Assanpink  creek,  an  additional  lot,  lying  between 
the  spring  and  Washington  street,  together  with  the  perpetual 
right  of  diverting  to  the  paper-mill  of  the  grantee  or  else- 
where all  waters  rising  or  fiowing  over  or  from  the  land 
granted,  so  that  it  should  not  fiow  over  the  land  of  the  grantor 
in  its  usual  and  accustomed  course  to  the  Assanpink  creek. 
Harding  acquired  thereby  the  title  to  the  land,  and  the  ease- 
ment of  diverting  the  water  from  its  usual  and  accustomed 
channel  across  the  land  of  the  grantor  to  the  Assanpink 
creek.  Easements  are  not  rights  distinct  from  the  title  of 
the  land.  They  are  imposed  upon  corporeal  property  for 
the  benefit  of  corporeal  property.  To  constitute  an  ease- 
ment, there  must  be  two  distinct  tenements,  the  dominant^ 
to  which  the  right  belongs,  and  the  servient,  upon  which  the 
obligation  is  imposed:  Gale  &  Whatley  on  Easements,  6;  2 
Bouv.  Inst  170. 

By  virtue  of  the  conveyance  to  Harding,  the  spring  lot  be- 
came the  dominant  tenement,  and  acquired  the  easement  of 
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diverting  the  water  from  its  accustomed  chamiel  to  the  Assan- 
pink  over  the  land  of  the  grantor,  which  was  subjected  to  the 
charge  of  losing  the  flow  of  the  water.  It  passed  with  the  title  of 
the  land  itself.  It  could  not  exist  separate  from  it.  It  was  not 
annexed  to  the  person  of  the  owner.  The  title  to  the  land 
could  not  be  in  one  person,  and  the  easement  or  right  of  di- 
Tersion  in  another.  When,  therefore,  the  Front-street  lot  was 
granted  by  Ckiunt  to  Oriffen  Green,  the  easement,  or  right  to 
divert  the  water  from  its  course  over  the  adjacent  lot  to  the 
Assanpink  creek,  passed  with  it  Now,  that  is  the  easement 
which  in  terms  this  deed  professes  to  grants  viz.,  the  right  of 
diverting  the  water  so  that  it  shall  not  flow  over  the  interven- 
ing land  into  the  Assanpink.  For  that  purpose,  as  has  been 
said,  the  grant  is  inoperative,  because  the  easement  had  already 
passed  by  the  grant  of  the  land. 

But  it  was  suggested,  upon  the  argument,  that  the  effect  of 
the  grant  was  to  authorize  the  diversion  of  the  water  from  the 
paper-milL  Such  clearly  is  not  the  legal  effect  of  the  instru- 
ment In  very  terms,  it  authorizes  the  water  to  be  diverted  to 
the  paper-mill  or  elsewhere,  as  against  the  claims  of  the  ser^ 
vient  tenement,  but  not  as  against  any  other  adverse  right  The 
deed,  I  think,  never  could  have  been  construed,  as  against 
Gaunt  himself,  into  a  grant  of  a  right  appurtenant  to  the  paper- 
mill,  and  destructive  of  the  value  of  that  property. 

But,  however  this  may  be  as  against  the  mortgagee  and  at- 
taching creditors  of  the  mill  property,  it  is  clearly  inoperative. 

The  clear  weight  of  the  evidence  is,  that  the  deed  was  neither 
executed  nor  delivered  at  the  time  it  bears  date,  nor  until  the 
twenty-third  day  of  January,  1858,  the  day  upon  which  it  was 
acknowledged.  It  was  not  recorded  until  the  seventh  of  April, 
1859.  It  could,  therefore,  affect  no  right  of  the  mortgagee  or 
attaching  creditor,  which  were  acquired  long  before.  Viewed 
as  a  grant  of  a  right  to  divert  the  water  from  the  paper-mill, 
it  was  clearly  a  conveyance  of  property,  which  must  have  been 
recorded  to  give  it  priority  over  the  rights  of  the  attaching 
creditors. 

The  complainant  further  insists  that  the  deed  from  Gaunt 
to  Griffon  Green,  imder  which  Lewis  claims  title,  is  fraudulent 
and  void  as  against  creditors,  and  that  he  has  acquired  a  valid 
title  to  the  premises  under  the  attachment  by  virtue  of  the 
auditor's  deed. 

The  writ  of  attachment,  under  which  the  complainants  claim 
title,  was  not  executed  upon  the  Front-street  lot.    That  lot  was 
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not  specified  in  the  inventory  and  appraisement.  No  lien  wa» 
acquired  thereon  by  virtue  of  the  writ,  and  the  auditor's  deed 
was  inoperative  to  give  title. 

The  evidence  in  the  cause  tends  strongly  to  prove  that  the 
conveyance  of  the  Front-street  lot  from  Gaunt  to  Green  was 
not  a  bona  fide  sale,  but  was  either  fraudulent  or  intended  ae 
a  collateral  security  for  accommodation  paper  previously  fur- 
nished by  the  grantee  to  the  grantor.  The  answer  of  Lewis 
states  that  the  nominal  consideration  of  the  deed,  five  thousand 
dollars,  was  paid  as  follows:  One  thousand  six  hundred  and 
siztyHsix  dollars  in  cash,  and  the  balance  of  two  thousand  three 
hundred  and  thirty-four  dollars  in  two  promissory  notes  at  six 
months,  one  for  one  thousand  six  hundred  and  sixty-six  dol- 
lars, and  the  other  for  one  thousand  six  hundred  and  sixty-eight 
dollars.  The  whole  transaction,  upon  its  very  face,  is  in  the 
highest  degree  unnatural  und  improbable.  The  grantor  aliens 
the  land  and  puts  the  purchaser  in  possession,  taking  in  pay- 
ment for  two  thirds  of  the  consideraticm-money  the  promissory- 
notes  of  the  vendee,  who  is  shown  to  be  totally  irresponsible^ 
and  who  in  fact  never  advanced  one  dollar  on  account  of  them. 
The  amount  of  the  notes  was  raised  by  a  sale  of  the  lot  after 
Oaunt's  death. 

One  of  the  notes  is  dated  on  the  thirteenth  of  July,  the  other 
on  the  eighteenth  of  August,  and  both  are  payable  six  months 
after  date.  The  deed  is  dated  and  executed  on  the  thirty-first 
of  August.  They  wear  all  the  appearance  of  being  mere  ac* 
commodation  paper.  Green,  the  maker,  declared  that  they 
were  so,  and  that  he  never  received  any  consideration  for  them.. 
The  account  given  of  the  payment  of  the  balance  of  the  pur- 
chase-money is  far  from  being  satisfactory.  It  rests  entirely 
upon  the  testimony  of  Green  himself,  who  was  a  deeply  inter- 
ested witness,  and  is  uncorroborated  by  a  single  circumstance. 
The  answer  of  Lewis  upon  this  point  is  of  no  value,  for  it  is 
stated  to  be,  as  it  obviously  was,  upon  information  merely.  If 
to  these  circumstances  be  added  the  alleged  grant  of  the  right 
to  divert  the  water  from  the  mill  and  the  lease  of  the  water  for 
two  years  from  Green  to  Gaunt,  for  the  use  of  the  mill,  the 
character  of  the  transaction  stands  out  in  strong  colors.  The 
grantor,  on  the  eve  of  insolvency,  conveyed  to  his  father-in-law 
two  houses  and  a  lot,  which  are  proved  to  be  worth  five  thou- 
sand dollars,  and  which  were  paying  an  annual  rent  of  three 
hundred  dollars,  together  with  the  right  to  divert  from  a  large 
and  valuable  paper-mill  a  stream  of  water  which  was 
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to  its  soooessftil  operatkmi  and  the  lowest  estimated  yalne  of 
which  to  the  mill-owner  was  five  thousand  dollars,  for  the 
nominal  consideration  of  five  thousand  dollars,  and  receives  in 
retom  one  thousand  six  hundred  and  siztyndx  dollars  in  cash, 
and  two  promissory  notes  of  the  vendee,  who  was  totally  irre* 
sponsible,  for  two  thousand  three  hundred  and  thirty-four  dol- 
lars, which  were  never  paid  by  the  grantee.  It  is  hazarding 
little  to  assert  that  no  such  tnmsaction  ever  was  or  could  have 
been  made  in  good  faith. 

As  between  the  creditors  of  Gaunt,  the  grantor,  and  the 
grantee,  the  conveyance  must  have  been  set  aside  as  firaudu* 
lent,  or  treated  as  a  mere  security  for  the  amount  actually 
advanced  by  the  purchaser.  But  Lewis,  the  present  defend- 
ant, stands  upon  different  ground.  He  paid  a  full  and  fiiir 
consideration  for  the  premises,  independent  of  the  claim  to  the 
water  right.  There  were  certainly  circumstances  within  his 
knowledge  calculated  to  put  him  upon  inquiry  as  to  the  char- 
acter of  the  title  of  his  grantor.  Lewis  no  doubt  at  one  time 
regarded  the  deed  to  Orifi^en  Green  as  fraudulent,  and  acted 
upon  that  belief.  On  the  other  hand,  the  attaching  creditors 
did  not  levy  their  attachment  upon  the  property  in  question, 
thereby  treating  the  conveyance  to  Green  as  valid.  These 
complainants  treated  the  conveyance  as  valid.  They  sued 
out  an  attachment  against  Green,  and  caused  it  to  be  levied 
upon  the  lot  in  question,  and  were  proceeding  to  sell  it  in  pay- 
ment of  the  notes  alleged  to  have  been  given  by  him  as  part 
of  the  purchase-money.  Under  those  circumstances,  the  lot 
being  about  to  be  sold  under  the  attachment  at  the  suit  of 
these  complainants  as  the  property  of  Green,  Lewis  purchased 
for  a  fail  price,  and  paid  more  than  two  thirds  of  the  purchase- 
money  to  the  complainants  themselves,  in  discharge  of  their 
claim  against  Grifien  Green.  Under  such  circumstances,  the 
complainants  do  not  stand  in  a  position  in  a  court  of  equity, 
either  in  their  own  right  as  creditors  of  Gaunt,  or  under  color 
of  the  right  of  other  creditors,  to  contest  the  validity  of  Lewis's 
title. 

The  objection  to  the  bill  on  the  ground  of  multifariousness 
is  not  sustained.  The  sole  design  of  the  bill  was  to  draw  in 
question  the  validity  and  effect  of  the  complainant's  title  to 
the  Front-street  property.  The  whole  ground  of  controversy 
is  with  one  defendant,  virtually  by  the  same  plaintiff,  and 
respecting  one  subject-matter.  The  objection  is  not  raised, 
either  by  the  answer  or  by  demurrer.    There  is  nothing  in  the 
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case  to  create  embarrassment  or  perplexity  in  settling  the 
rights  of  the  parties. 

The  prayer  of  the  complainant's  bill,  so  fieur  as  it  seeks  to  set 
aside  the  title  of  Lewis  to  the  Front-street  lot,  must  be  denied. 
The  injunction  restraining  him  from  offering  the  title  in  evi- 
dence as  a  defense  to  the  complainant's  action  at  law  must  be 
dissolved.  The  injunction  restraining  him  from  diverting  the 
water  of  the  spring  upon  said  lot  from  the  complainant's 
paper-mill,  and  from  interfering  with  the  flow  thereof,  as  here- 
tofore used,  must  be  made  perpetual.  The  decree  will  be 
made  without  costs  against  either  party. 


Cbxatkui  or  Easxmszit  upok  Onb  or  Two  Tbaotb  bt  Owner  or  Botr. 

This  BQbjoct  is  treated  in  the  note  to  EtthU  ▼.  Shett,  57  Am.  Dec.  759^76a 
Lampman  ▼.  JliUkif  21  N.  T.  606,  of  which  a  portion  of  the  opinion  1^7 
Selden,  J.,  is  cited  in  the  principal  case,  was  an  action  for  changing  the  coono 
of  a  stream  and  flooding  the  plaintiff's  land.  The  plaintiff's  land  originaUy 
formed  a  portion  of  a  forty-acre  tracts  through  which  ran  a  small  brook  that 
emptied  into  a  creek  adjoining  the  tract.  The  natoialoooFBe  of  the  brook  waa 
throagh  the  entire  length  and  across  the  south  line  of  the  portion  of  the  tract 
afterwards  oonyeyed  to  the  pUintifi^  and  it  spread  orer  and  flooded  aboat  half 
an  acre  of  this  portion  of  the  tract.  Sometime  before  the  conveyance  to  the 
plaintifi^  the  owner  of  the  land  tamed  the  brook  throagh  an  artificial  channel 
across  the  north  line  of  the  portion  mentioned,  and  upon  other  portions  of  the 
forty  acres,  and  thence  into  the  creek,  thns  leaving  the  half  acre  in  the  soath- 
em  part  of  the  portion,  afterwards  conveyed  to  the  plainti£^  dry  and  free 
from  overflow,  and  upon  this  part  the  plaintiff  bnilt  his  honse  and  bam;  the 
brook  was  ranning  throagh  the  artificifld  channel  when  the  owner  conveyed  to 
the  plaintiff  and  had  been  for  some  time  previously.  How  long,  was  not 
clearly  shown.  The  coort  says,  however,  upon  this  point:  "It  did  not  dis- 
tinctly appear  how  long  the  stream  had  ran  in  this  artificial  channel  prior  to 
the  conveyance  of  the  lot  by  Ohesebrcs  nor  do  I  deem  this  of  any  importance. 
It  was  several  months  at  least. "  The  plaintiff 's  grantor  afterwards  conveyed 
the  residne  of  the  forty  acres  to  the  grantor  of  the  defendant.  And  the  de- 
fendant dammed  up  the  entrance  to  the  artificial  channel,  which  caused  the 
brook  to  flow  in  its  original  bed  and  to  overflow  the  plaintiff's  yard,  and  this 
was  the  injury  complained  of.  Judgment  was  ordered  for  the  defendants 
This  was  affirmed  in  the  supreme  court.  The  plaintiff  then  appealed  to  the 
court  of  appeals,  which  reversed  the  judgment  and  ordered  a  new  triaL  1^ 
two  extracts  from  the  opinion  contained  in  the  principal  case  show  the  law  as 
expounded  by  Selden,  J.  In  the  conclusion  of  the  opinion,  the  distinction  is 
noted  that  the  rule  concerning  the  passing  of  easements  upon  the  severance 
of  one  of  two  tenements  by  the  owner  of  both,  though  general  in  its  applica- 
tion to  easements  that  are  continuous,  that  is,  those  of  which  the  enjoyment 
is  or  may  be  oontinual  without  the  necessity  of  human  intervention,  sach  as 
the  flow  of  a  stream  or  the  right  to  light  or  air,  is  restricted  in  the  case  of  dis- 
oontinuous  easements,  such  as  rights  of  way,  to  such  as  are  absolutely  neces- 
sary to  the  enjoyment  of  the  property  conveyed.  Upon  this  point,  see  also 
McTauM  V.  CarroU  61  Am.  Dec  363,  note  364;  EUioU  ▼.  Shot,  67  Id.  760. 
What  easements  pass  as  incident  to  the  land  oonveyed:  Morgtm  ▼.  Mammt  M 
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Id.  464,  note  472;  Hammomi  ▼.  Woodmag^  66  Id.  219;  Taimr  ▼.  BndUiif^  73 
U.  498^  note  002.  Thepaichaaer  of  landsabjeoito  the  Iraiden  ofaoontiiiii- 
cn  and  appannt  eiMiment^  tekee  it  sabjeoi  to  the  harden  of  tfast  eeaement, 
and  win  be  reetnined  from  doing  enj  acti  which  will  interfere  with  the  bene- 
tt  and  enjoTment  to  the  full  extent  to  which  the  pertj  having  a  ri^itthereto^ 
wlio  hae  not  parted  with  nor  impaired  the  earner  was  entitled  at  the  time  each 
parehaMT  boo^t:  De  Lmt  t.  Braitmry^  25  K.  J.  Eq.  84»  citing  the  prinoipal 
caaa.  The  distinction  between  eaeementa  which  are  i^parent  and  oonttnnoiie 
and  thoae  whiefa  are  not^  is  that  the  former  paai  on  the  severance  of  the  two 
tfiiimiente  ae  appurtenant  without  the  nse  of  the  word  "appartenances»'*  hot 
tiia  lattor  do  not  pass  unless  the  grantor  uses  Isngnage  in  the  oonvejpaaoe  sof* 
iicisatto  oreate  the  easement  deaoso.*  ^€tteraT.  HmmpknySf  19  Id.  476;  Oood- 
flBv.  Goiiff^.SBYt.  225;  AteT.  JfcCbae^  22  Wis.  630^  citing  the  principal 
caaa.    8ee  upon  this  pcint,  note  to  JBDM  ▼•  JZAaM^  57  Am.  Dea  761. 

KAamnn;  Whit  n:  ffmdlm  t.  Fwmam^  54  Am.  Dea  •  156;  JUig$r  ▼• 
IWwv  U.  744^  and 
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TnatauoK  DnoBonvo  AasioNn  to  Oommr  AflnomD  Twanaen  *<in» 

Cash  m  soon  m  the  nme  may  oonTenienilj  and  proparlj  be  done^*  doee- 

not  render  rmd  an  aangnment  for  the  benefit  of  orediton.    Saoh  a  pra- 

▼laion  is  rapererogatory  and  hannleaa. 
80LTIKOT  OF  DxBioB,  hthkb  in  bib  Owv  BmMAHOSi  or  in  Faot»  nam 

NOT  Intaui^ati  hd  AssiONiBHT  of  his  pTopefly  lor  the  payment  of  bia- 

debta. 
Intintion  of  DcmoB  to  HnmiE  or  Dnlat  Obxdiiobs  Bnndxbs  Aansv* 

MINT  Fravdulint  and  Toid,  bat  that  intentiiA  oannot  be  inlened  from. 

the  iobrenoy  of  the  aewgnor  any  more  than  from  hia  inaolTen^. 

Action  to  set  aside  an  assignineiit.  The  jtidge  who  tried 
the  cause  without  a  jury  found  the  following  facts:  The  de- 
fendant Peters,  being  in  fact  insolvent,  but  supposing  his  prop- 
erty to  be  sufficient  to  pay  his  debts,  made  an  assignment  of 
all  his  property  and  choses  in  action  to  the  defendants,  Doughty 
and  Brock,  in  trust  to  sell  the  same  and  convert  the  whole 
thereof  into  cash,  and  apply  the  proceeds  to  the  payment  of 
his  debts,  according  to  a  declared  order  of  preference.  The 
judge  found  the  assignment  to  be  valid,  and  rendered  judg- 
ment dismissing  the  complaint  This  judgment  was  affirmed 
at  general  term  in  the  second  district,  and  the  plaintiff  ap» 
pealed.    Other  facts  are  stated  in  the  opmion. 

OUbert  Dean^  for  the  appellant. 
John  K.  Porimr^  fixr  the  respondtnt 
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Bj  Court,  CoMBTocK,  C.  J.  The  asrignmeDt  is  not  void  for 
the  leaaon  merely  that  it  contains  a  provision  directing  the 
assignee  to  convert  the  property  ^Mnto  cash  as  soon  as  the 
same  may  conveniently  and  properly  he  done.''  The  rule  un- 
doinbtedly  is,  that  an  insolvent  debtor  cannot  create  a  trust  of 
this  nature,  and  impose  upon  the  trustee  any  restrictions  in- 
consistent with  the  right  of  creditors  to  have  the  assigned 
property  converted  immediately  into  money  for  the  payment 
of  their  demands.  An  assignment  drawn  precisely  as  it  ought 
to  be  will  not  undertake  to  speak  to  the  assignee  in  regard  to 
bis  duties  under  the  trust.  Those  duties,  unless  the  creditors 
themselves  direct  otherwise,  are  simply  to  convert  the  estate 
and  pay  the  debts  in  the  order  and  with  the  preferences  indi- 
cated in  the  instrument.  A  trustee  is  always  bound  by  any 
restrictions  contained  in  the  writing  which  creates  the  trust, 
and  if  these  are  inconsistent  with  the  rights  of  creditors,  the 
trust  itself  must  £all  to  the  ground.  The  law  does  not,  in  gen- 
eral, control  a  trustee  in  opposition  to  the  will  of  the  author  of 
the  trust  as  declared  in  the  writing  by  which  it  is  constituted; 
but  the  law  can  and  does  overthrow  all  schemes  by  which 
creditors  are  hindered,  delayed,  or  defrauded.  In  this  par- 
ticular case,  we  think  the  direction  to  the  assignee  was  hum- 
less,  although  it  was  entirely  supererogatory.  We  consider  it 
harmless  because  it  has  no  definite  meaning  at  all.  The  lan- 
guage may  be  criticised,  but  it  cannot  fairly  be  construed  as 
conferring  any  power  or  direction  outside  of  the  simple  and 
plain  duty  of  the  assignee  to  go  on  at  once,  convert  the  estate, 
and  pay  the  debts. 

It  was  found  at  the  trial  as  a  conclusion  of  fact,  that  the  as- 
signor, when  he  made  the  assignment,  supposed  that  his  prop- 
erty was  sufficient  to  pay  his  debts;  and  on  this  ground  it  is 
said  that  the  law  condemns  the  transaction.  As  assignments 
for  the  benefit  of  creditors  are  generally  made,  by  insolvent 
debtors,  it  is  not  unfrequently  urged  that  such  dispositions  of 
property  can  be  made  only  by  that  class  of  persons.  But  this 
doctrine  has  no  foimdation  in  principle  or  authority.  These 
assignments  are  in  their  nature  simply  trusts  for  the  payment 
of  debts.  The  power  to  create  such  trusts  is  certainly  not  pe- 
culiar to  insolvent  men.  On  the  contrary,  it  is  a  power  more 
unquestionably  possessed  by  men  who  are  entirely  solvent.  In 
England,  insolvent  assignments  fall  under  the  condemnation 
of  the  bankrupt  system.  But  there,  as  well  as  here,  persons  of 
undoubted  ability  to  pay  their  debts  can  dispose  of  their  prop- 
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erty  as  tbej  please,  so  feur  as  the  question  of  power  merely  ib 
concerned.  This  right  of  disposition^  on  general  principles  of 
law  and  justice,  was  never  doubtful  except  in  case  of  a  debtor's 
inability  to  meet  his  engageihents.  In  that  condition,  the 
claims  of  creditors  are  in  justice  paramount,  and  the  debtor's 
power  to  dispose  of  his  estate,  even  for  their  benefit,  was  not 
established  without  a  struggle.  In  short,  it  was  the  insolvency, 
rather  than  the  solvency  of  a  debtor,  which  suggested  the  doabt 
in  regard  to  the  right  of  putting  the  whole  or  any  part  of  his 
property  in  trust  for  the  benefit  of  creditors.  It  is  undoubt- 
edly true  that  a  solvent  as  well  as  an  insolvent  person  may 
make  a  fraudulent  assignment.  In  either  condition,  the  ques- 
tion is  one  of  fact,  depending  mainly  on  other  circumstances, 
where  the  instrument  is  on  its  fiace  free  from  obnoxious  pro- 
visions. 

It  has  beeii  urged  that  a  debtor  having,  as  he  believer,  an 
estate  more  than  sufficient  to  pay  all  his  debts,  but,  neverthe- 
less, embarrassed  by  their  immediate  pressure,  and  fearing  a 
sacrifice,  has  no  right  to  withdraw  his  property  from  legal 
process,  and  delay  his  creditors  by  the  interposition  of  a  trust. 
This  argument  has  the  same  force  in  the  case  of  admitted  in- 
solvency. In  either  case,  if  the  intention  is  to  hinder  or  delay 
creditors,  the  transaction  is  fraudulent;  but  that  intention  can- 
not be  inferred  from  one  condition  of  the  assignor  any  more 
than  from  the  other.  It  is  admitted  that  an  insolvent  may 
assign  the  whole  or  any  part  of  his  estate.  It  is  a  perfectly 
clear  proposition  that  a  person,  not  only  solvent,  but  unem- 
barrassed, may  do  the  same  thing.  Is  there,  then,  an  inter- 
mediate condition  between  solvency  entire  and  complete  and 
total  insolvency,  where  the  right  and  power  to  create  such  a 
trust  do  not  exist?  According  to  plain  rules  of  logic  and  law, 
I  think  there  is  not. 

The  authorities  cited  in  support  of  the  doctrine  contended 
for  do  not  sustain  it.  In  Ward  v.  Trotter^  3  Mon.  1,  the  deed 
of  trust  declared  that  the  debtor  made  the  assignment  '^  to 
prevent  a  sacrifice  of  his  property,  which  he  deemed  ample  for 
the  payment  of  his  debts."  One  of  the  objects  of  the  trust, 
therefore,  was  to  prevent  a  sacrifice,  and  this  was  illegal  be- 
cause the  creditors,  in  their  election,  had  a  right  to  demand 
an  immediate  conversion,  although  at  a  loss  to  the  debtor's 
estate.  The  assignment  was  therefore  adjudged  to  be  void. 
A  similar  doctrine  was  laid  down  in  Verrum  v.  iforton,  8  Dana, 
247,  268.    These  Kentucky  cases  were  dted  in  Van  Nest  v. 


March,  I860.]  Ogdxn  v.  Peters.  125 

Toey  1  Sandf.  Ch.  4.  In  that  case,  the  illegalitj  did  not  ajh 
pear  on  the  face  of  the  instrmnent,  but  the  answer  admitted 
that  the  assignment  was  made  with  a  yiew  to  have  a  solvent 
bat  embarrassed  estate  ^Humed  to  the  best  account"  This 
was  understood  to  be  a  confession  that  the  motive  of  the  debtor 
was  to  jyrocure  an  extension  of  time  so  as  to  save  a  larger  sur- 
plus to  himself.  Some  observations  of  the  assistant  vice-chan- 
cellor may  go  further  than  he  was  required  to  go  by  the  precise 
fiicts  before  him.  But  the  case  itself  is  by  no  means  an  au- 
thority for  saying  that  a  solvent  debtor  may  not  make  an 
honest  and  valid  assignment 

It  is  claimed  that  the  complaint  in  this  case  is  so  framed  as 
to  justiiy  a  decree  that  the  assignee  account  for  the  estate 
which  went  into  his  hands,  even  assuming  that  the  assign- 
ment is  valid.  This  view  of  the  case  does  not  appear  to  have 
been  urged  at  the  trial,  and  there  is  in  the  record  no  exception 
which  raises  such  a  question. 

We  think  the  judgment  must  be  affirmed. 

All  the  judges  concurred;  Sblden,  J.,  excepting,  however,  to 
that  portion  of  the  opinion  which,  as  he  thought,  implied  that 
it  might  be  indifferent,  upon  the  question  of  actual  intent  to 
hinder  and  delay  creditors,  whether  the  debtor  was  solvent  or 
iDSolvent  In  the  former  case,  there  appeared  a  presumption 
that  the  motive  of  the  assignor  was  to  increase  an  anticipated 
mirplus  for  himselfl 

Judgment  affirmed. 

DxBTOB  EkNOwnio  Hdoklf  to  bs  SoLvnrr  mat  Maxb  Aaaavwan 
of  his  property  for  the  benefit  of  bis  creditcNra,  but  he  mnat  make  it  in  oon- 
fonnity  with  the  statute:  See  Knighi  ▼.  Padoer,  72  Am.  Deo.  388^  note  392, 
where  other  cases  are  ooUeoted.  The  fact  that  an  assignment  is  made  by  an 
embarrassed  debtor,  whether  solvent  or  insolvent,  to  prevent  a  sacrifioe  of 
faia  property,  will  not  of  itself  necessarily  render  the  assignment  void ;  Angett 
^.  RoKnbmry,  12  Mich.  264,  citing  the  principal  case. 

ImzNT  TO  HnrpER  and  Dxlat  Cbkditobs  bt  AanoNMsur  iob  BBNXirr 
or  CEKDrroBS  renders  it  frandolent  and  void:  KmgkL  v.  Packer,  72  Am.  Deo. 
S88^  note  392. 

ASBIOirMSNT  TOB  BsmEFIT  OV  CREDnX>BS   ImPOSINO    UnrXASONABLK  liDf- 

BiTUOi  ON  PowKBs  OF  TBV8TEX  IB  VoiD:  See  IjUoeB  V.  Ameriean  BsDchamffe 
Bmkf  69  Am.  Dec  190,  note  195,  where  other  cases  are  ooUeoted. 

Tbb  PBurcDAL  0A8B  IS  GiTKD  in  the  foUowing  cases  to  these  points:  No 
general  assignment  is  adjudged  fraadulent  on  its  face  where  its  language  ad- 
Bifes  of  an  interpretation  in  harmony  with  settled  principles  of  law:  Town- 
tmi  V.  SieanUf  32  K.  T.  215.  An  assignment  valid  on  its  face  is  not  ren- 
dved  infalid  by  any  snbseqnent  failnre  of  the  assignee  to  perform  his  dntyi 
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JuUand  v.  Btdkbonef  89  Barb.  100.  FUdng  a  mortgagee  amoag  preferred 
erediton  as  to  hia  bond  and  mortgage  ia  not  to  be  oonaidered  aa  an  abeolut* 
direotion  that  the  mortgage  debt  ahall  be  paid  oat  of  other  aaaigned  property, 
but  aa  a  direotioii  to  pay  the  bond  and  mortgage  oat  of  the  whole  of  the  as- 
signed property,  sabject  to  the  control  of  the  ooart  over  the  fiTtiignmt  aa 
trastee,  aad  sabject  to  the  osaal  and  well-reoogniaed  rolea  ol  equity  in  the 
application  of  the  assigned  property  to  the  payment  of  the  debts,  aa  beiweett 
the  creditors:  Dimtm  ▼.  Ddmomea,  35  Id.  502. 


Oloott  V.  Robinson. 

[21  nbw  tobk,  uai 

Pdbliqatior  of  Coft  of  NoncB  of  Sals  of  Bial  BBKan  utov  Sxbcv- 

noN  IB  SufFiouENT,  if  it  be  published  in  six  saccessive  nnmbers  of  » 
weekly  newspaper,  althongb  the  first  publication  be  less  than  six  weeks 
prior  to  the  sale,  provided  the  original  notice  has  been  posted,  aa  required 
by  the  statute,  forty-two  days  previous  to  the  sale. 

Ejectment.  On  the  trial,  the  plaintiff  made  title  under  a 
sale  upon  execution  made  on  the  eighth  day  of  March,  1850, 
and  the  question  was,  whether  or  not  sufficient  publication 
had  been  made  of  the  sheriff's  notice  of  the  time  and  place  of 
making  such  sale.  The  sheriff  caused  a  copy  of  said  notioe 
to  be  printed  in  a  newspaper  of  the  county  once  in  each  week 
for  six  weeks  successively.  The  newspaper  was  printed  only 
on  Saturday  of  each  week,  and  its  first  publication  was  on  the 
thirtieth  day  of  March,  and  the  last  on  the  fourth  of  May. 
There  was  a  verdict  and  judgment  for  the  plaintiff.  This 
judgment  was,  on  appeal,  reversed  at  general  term  in  the 
fourth  district.  The  plaintiff  appealed  from  the  latter  judg- 
ment, stipulating  that  if  the  order  appealed  firom  should  be 
affirmed,  judgment  absolute  should  be  entered  against  him. 
Other  facts  are  stated  in  the  opinion. 

Gardner  Stowj  for  the  appellant. 

Alonzo  C.  Paige^  for  the  respondent 

By  Court,  Da  vies,  J.  The  revised  statutes  require  (2  R.  S.  , 
868,  sec.  36)  that  the  time  and  place  of  holding  any  sale  of . 
real  estate,  pursuant  to  any  execution,  shall  be  publicly  adver- 
tised previously  for  six  weeks  successively,  as  follows:  1.  A 
written  or  printed  notice  thereof  shall  be  fastened  up  in  three 
public  places  in  the  town  where  such  real  estate  shall  be  sold; 
2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week, 
in  a  newspaper  of  such  county,  if  there  be  one.    It  is  conceded 
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thai  the  fonnalities  required  by  the  first  subdiviBioQ  of  this 
Election  have  been  oomplied  with,  and  that  the  time  and  place 
of  the  sale,  bo  far  as  prescribed  bj  it,  had  been  advertised  for 
six  weeks  successively  previous  to  the  day  of  sale.  The  notice 
was  fastened  up  on  Tuesday,  the  twenty-sixth  of  March,  and 
continued  so  fastened  up  until  the  day  of  sale,  Wednesday, 
May  8th.  It  was,  therefore,  so  far  as  the  notice  fastened  up 
was  concerned,  publicly  advertised  for  rix  weeks  successively, 
previous  to  the  sale. 

The  second  subdivision,  it  will  be  observed,  requires  a  pub- 
lication in  the  newspaper,  of  a  copy  of  the  notice  posted  up; 
clearly,  therefore,  implying  that  the  posting  or  fastening  up  is 
to  precede  the  publication.  It  is  a  copy  of  the  notice  fastened 
up,  which  is  to  be  printed  once  in  each  week  in  a  newspaper 
oTthe  county  for  six  weeks  previous  to  the  sale. 

There  is  no  doubt  that  all  the  formalities  of  the  first  sub- 
division were  strictly  complied  with,  and  the  notice  thus 
posted  up  was  the  original  notice  of  sale.  It  is  thus  expressly 
declared  by  statute.  It  was  put  up  at  the  right  time,  and  con- 
tinued up  for  the  right  time.  No  law  required  it  to  be  put  up 
sooner.  A  copy  of  the  notice  thus  fietstened  up  is  to  be  printed 
In  a  newspaper  for  six  weeks,  once  in  each  week.  Can  it  with 
truth  be  said  that  the  statute  requires  the  copy  to  be  printed 
before  the  original  is  in  existence  ?  It  is  a  perversion  of  terms 
to  say  sa  The  original  is  first  to  be  fiftstened  up,  and  to  be 
jut  up  for  the  time  prior  to  the  sale  required  by  statute,  then 
tiio  copy  is  to  be  printed  in  the  newspaper.  It  is  not  correct 
to  say  that  the  copy  of  a  notice,  the  ori(^nal  of  which  had  no 
existence  until  Tuesday,  March  26th,  should  have  been  pub- 
lished in  the  newspaper  of  Saturday,  March  23d.  The  copy 
could  not  be  prepared  for  publication  until  the  original  had 
existence,  and  then  it  was  printed  in  the  first  publication  there- 
after, and  printed  once  in  each  week  for  the  six  weeks  succes- 
liively  intervening  between  the  fastening  up  of  the  original 
uotioe  and  the  day  of  sale.  It  seems  to  me  that  this  is  not 
only  a  strict  compliance  with  the  spirit  of  the  provisions  of 
the  statute,  but  with  its  letter  alsa 

The  defendant  relies  oh  the  authority  of  an  anonymous 
ease:  Anonymous^  1  Wend.  90.  This  seems  to  have  been  sub- 
mitted to  the  judges  of  the  supreme  court  by  a  commissioner 
for  their  advice,  and  decided  without  argument.  The  provis- 
ion of  the  revised  laws,  to  which  the  case  referred,  was  that  an 
insolvent  seeking  a  discharge  should  cause  an  advertisement 
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to  be  published  for  six  weeks  successively,  spedfying  the  time 
and  place  for  his  creditors  to  show  cause  why  an  assignment 
should  not  be  made  by  the  insolvent  and  he  be  discharged. 
It  was  stated  to  the  judges  of  the  supreme  court  in  that  case 
that  it  did  not  appear  that  full  six  weeks'  notice  to  the  credi- 
tors had  been  given.  The  affidavit  of  publication  set  forth 
that  the  advertisement  or  notice  had  been  regularly  published 
in  the  newspaper  directed  once  in  each  week,  for  six  weeks 
successively,  commencing  on  a  certain  day.  Woodworth,  J., 
said  the  proof  of  publication  was  undoubtedly  defective.  The 
affidavit  might  literally  be  true  and  yet  only  thirty  days' 
notice  be  given.  The  statute  requires  the  advertisement  or 
notice  to  the  creditors  to  show  cause  to  be  published  fi»r  six 
weeks  successively,  that  is,  during  forty-two  days. 

The  authority  of  this  case  has  been  greatly  impaired  by  the 
decision  of  the  supreme  court  of  the  seventh  district,  in  Sheldon 
V.  Wright^  7  Barb.  39.  In  that  case,  the  provision  of  the  stat- 
ute under  consideration  was  that  authorizing  a  surrogate  to 
make  an  order  directing  all  persons  interested  in  the  estate  of 
a  deceased  person  to  show  cause,  on  a  day  to  be  named  in 
such  order,  why  so  much  of  the  real  estate  whereof  such  testator 
or  intestate  died  seised,  should  not  be  sold  as  would  be  suffi- 
cient to  pay  his  debts;  and  the  statute  further  provided  that 
such  order  should  immediately  thereafter  be  published  for 
four  weeks  successively,  in  two  or  more  public  newspapers 
printed  in  this  state:  1  B.  L.  450,  sec.  23.  The  order  in 
that  case  was  made  on  the  sixth  of  September,  1826,  requiring 
the  cause  to  be  shown  before  the  surrogate  on  the  nineteenth 
of  October  following.  The  order  was  published  in  the  Free 
Press,  a  newspaper  printed  in  Auburn,  Cayuga  county,  once 
in  each  week  for  four  weeks  successively,  commencing  on  the 
twentieth  day  of  September,  1826,  and  in  the  Cayuga  Patriot^ 
printed  in  the  same  place,  once  in  each  week  for  the  same 
number  of  weeks,  commencing  on  the  twenty-seventh  of  Sep- 
tember, 1826.  Welles,  J.,  in  delivering  the  opinion  of  the  courts 
says:  '^I  have  no  doubt  whatever  that  it  is  essential,  in  order 
to  give  the  surrogate  jurisdiction  of  the  persons  of  the  heirs, 
that  this  provision  of  the  statute  should  be  strictly  complied 
with.  It  is  the  only  process  to  bring  them  into  court,  and 
without  it,  they  are  without  their  day  in  court.  And  I  think 
that  notice  for  the  full  time  required  by  the  statute  is  equally 

indispensable;  that  short  notice  would  be  as  no  notice 

It  is  claimed  that  the  notice  so  far  as  one  of  the  papers  was 
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ooDoemed  (the  Cayuga  Patriot)  was  not  published  four  weeks. 
IliAt  the  first  publication,  which  was  on  the  twenty-seventh 
day  of  September,  was  less  than  four  weeks  before  the  nine- 
teenth day  of  October,  when  the  parties  were  required  to  show 
cause,  etc.  This,  as  a  matter  of  fact,  will  be  seen  upon  a  com- 
putation  of  time  to  be  true.  But  I  do  not  understand  the  act 
to  require  the  first  of  the  four  successive  publications  to  be 
four  weeks  before  the  day  of  showing  cause.  The  requirement 
is  satisfied  by  four  successive  weekly  publications  before  the 
day." 

And  such,  the  learned  justice  says,  has  been  the  practical 
constraction  of  the  provision  of  the  insolvent  laws,  requiring 
notice  to  creditors  to  be  published,  in  one  class  of  cases,  six 
weeks,  and  in  another,  ten  weeks.    The  case  was  brought  up 
OD  an  appeal  to  this  court,  and  the  judgment  below  affirmed: 
ShOdon  ▼.  Wrighty  6  N.  Y.  497.    Foot,  J.,  in  delivering  the 
opinion  of  this  court,  which  was  concurred  in  by  five  other 
judges,  says  that  he  has  no  doubt  that  the  decision  of  the  sur- 
rogate was  correct,  in  respect  to  the  time  and  manner  of  pub* 
lishing  the  order  to  show  cause.    It  was  in  accordance  with 
the  language  of  the  statute,  and  there  does  not  appear  to  be 
any  reason  for  a  difierent  construction.    And  he  refers  to  the 
dedsion  of  the  supreme  court  of  Massachutetts,  in  the  case  of 
Bachelar  v.  BcLcheloTj  1  Mass.  255,  as  directly  in  point,  and  says 
it  appears  to  have  been  better  considered,  and  to  rest  on  sounder 
reason,  than  the  adversary  opinion  of  our  own  court  in  an 
anonymous  case  involving  the  same  question:  AnonymouSf  1 
Wend.  90.     If  the  judgment  of  this  court  had  turned  upon 
this  point  in  the  case  of  Sheldon  v.  Wrighty  supray  it  would 
have  been  an  authoritative  decision  of  the  case  now  under 
consideration.  .  The  case  of  Bachelor  v.  Bachelory  supray  would 
seem  to  be  a  case  nearly  in  point.    The  order  directed  the 
notice  to  be  published  in  a  newspaper  for  three  weeks  succes- 
sively.   The  notice  was  inserted  in  a  paper  published  twice 
weekly.    It  was  first  published  in  the  paper  issued  Saturday, 
June  30th;  secondly,  Saturday,  July  7th;  and  thirdly,  Wednes- 
day, July  11th.    The  court  held  that  the  order  had  been  sub- 
stantially complied  with.    They  said  it  was  usual,  however,  to 
publish  with  an  interval  of  a  week,  but  that  it  was  not  strictly 
necessary;  the  publication  has  been  made  in  three  successive 
weeks,  which  is  sufficient    It  would  seem,  therefore,  that  the 
weight  of  authority  preponderates  decidedly  in  favor  of  holding 
that  the  publication  of  the  notice  in  the  present  case  was  suffi* 
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cient  The  positions  contended  for  by  the  learned  counsel  for 
the  defendant  in  this  case  would  lead  to  this  result,  that  the 
posted  notice  should  have  notified  the  sale  for  May  13th,  thus 
requiring  a  notice  by  fastening  up  to  be  a  notice  of  forty-seven 
days,  and  the  copy  thereof  printed  in  the  paper  on  the  thirtieth 
of  March,  sixth,  thirteenth,  twentieth,  and  twenty-seventh  of 
April,  and  the  fourth  and  eleventh  of  May,  a  published  notice 
in  the  newspaper  of  forty-four  days. 

I  do  not  think  the  statute  is  to  be  construed  in  a  manner 
to  lead  to  such  results,  but  that  its  plain  and  literal  import 
is  to  be  followed.  The  notice  is  to  be  fastened  up  for  six  suo- 
eessive  weeks  previous  to  the  sale,  as  was  done  in  this  case* 
A  copy  of  the  notice  thus  put  up  was  to  be  published  once  a 
week  for  six  successive  weeks  after  such  notice  by  posting  had 
been  given.  This  has  also  been  done.  It  follows  that  the 
judgment  of  the  general  term  should  be  reversed,  and  that  of 
the  special  term  be  affirmed. 

Wbioht,  J.,  also  delivered  an  opinion  for  affirmance,  and 
SsLDEN,  Clbbke,  and  Welles,  JJ.,  concurred. 

CoMBTocK,  G.  J.,  filed  a  dissenting  opinion. 

Denio  and  Bacon,  JJ.,  dissented. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 


KonoB  Of  Sheriiy^s  Salb:  See  Hmaon  y,  Hina(m,  73  Am.  Dee.  129,  note 
131,  where  other  oaaes  are  collected.  The  pnblicatioii  of  a  notice  of  sale  of 
real  estate  on  execution  in  aix  saccesaiye  numbers  of  a  weekly  newspaper  is 
a  sufficient  publication  for  six  weeks,  although  the  first  publication  be  less 
than  six  weeks  prior  to  the  sale;  provided  said  notice  was  posted,  as  required 
by  the  statute,  forty-two  days  previous  to  the  sale:  StehUe  v.  Betty  12  AbU 
Pt.,  K.  a,  177;  Wood  v.  Moorhouae,  1  Lans.  412;  Wood  if.  Teny,  4  Id.  85; 
Haddeif  v.  Draper,  4  Thomp.  ft  G.  622;  Wood  v.  Morehouae,  45  N.  Y.  375, 
all  citing  the  principal  case.  The  principal  case  is  disapproved  on  this  point  in 
Meredith  v.  Chameey,  59  Ind.  468.  A  publication  once  in  each  week  for  two 
weeks  successively  means  that  there  shall  be  two  publications,  one  in  one 
week  and  the  other  in  the  next  week,  and  not  that  two  weeks  must  intervene 
between  the  first  publication  and  the  day  designated  for  the  hearing:  Merriu 
V.  VWage  qf  Portehuter,  8  Hun,  45.  The  publication  of  a  notice  of  a  sale  to 
take  place  on  the  twenty-eighth  day  of  December,  if  made  on  the  ninth  and 
twelfth,  sixteenth  and  nineteenth,  twenty-third  and  twenty-sixth  of  Decem- 
ber, is  a  publication  "for  three  weeks  immediately  previous  to  the  time  off 
sale,  at  least  twice  in  each  week: "  ChamberUnn  v.  Dempeey,  13  Abb.  Pr.  422} 
&  C,  22  How.  Pr.  357;  Scsmnga  ds  L.  Sodety  v.  Ttiampeon,  32  CaL  352;  8tai9 
V.  Tettow  Jacket  8.  M,  Co,,  6  Kev.  433,  all  citing  the  principal  case. 

The  FBnrdPAL  case  m  DiarciNauisHXD  in  People  v.  Tnuleett  70  N.  T.  SSL 
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BaBTLETT  V.   JUDD. 

(9  Viw  ToBK,  aooii 

licKPiniH  IN  Siuuuiv^a  Died  ov  Land  GomrxnD  bw  Oam  Pnaov  i# 

AsofHB  coven  land  ooaToyod  to  the  ktier  by  the  fonnar's  gn&too. 

•vidanoe  ahowi  thftt  iti  reoitelfl  are  wrcog  and  dionld  bo  oonoetod. 
PiaoL  BvnuDiGB  n  AranawiBiJi  to  Show  tbit  Shxidv  BzpsaHLT  Sz« 
GKPTED  CnXAZH  Laitd  from  tlio  aale  of  a  largar  tnot  mada  by  him  vndw 
itiaiit'in  an  actum  of  ojooteMnt  brooi^t  1^  the  ponbaaer  at  anoli 


Btsaurm  ov  TjwiraTioiw  sobb  vot  BanzH  to  Bmr  AOAomr  I>iiBriiuuR  zh 
BncnoDR  in  poaiearicm  of  land  ozoeptad  oat  of  a  mlo  by  the  abariff 
ander  exeoation,  ao  aa  to  bar  anch  dafendaafa  ri^t  to  tbo  relief  of  bar- 
ing die  aheriff 'a  deed  refomied  ao  aa  to  ehoir  that  anoh  land  had  bean  ao 
auFwted,  entil  ^^m*  aoit  ia  oonmienoed* 

• 

Ejkctmbnt  to  recover  two  and  a  half  acres  of  land  in  po»- 
wdBeSntm  of  the  defendant  who  deriyed  title  through  eeyeral 
mesne  conTeyancea  from  Daniel  Tnttle.  In  January,  1835,  the 
plaintiff  recoyered  a  judgment  against  Tuttle.  In  1836,  Tuttle 
purchased  a  tract  of  one  hundred  and  forty-one  acres  of  land, 
portions  of  which  he  afterwards  conveyed  to  Sheldon  Brewster, 
Norman  Perry,  John  B.  Church,  and  John  Moore.  The  deed 
to  Moore  conveyed  about  sixty-three  acres,  and  the  premises  in 
question  were  included  in  that  conveyance.  In  August,  1837, 
Moore  conveyed  his  sixty-three  acres  to  William  Smith,  who 
was  in  possession  of  this  land  in  August,  1839.  Upon  an  exe- 
cution issued  on  the  plaintiff's  judgment,  the  sheriff  advertised 
the  real  estate  of  Tuttle,  and  on  the  thirteenth  of  August,  1839, 
he  offered  for  sale  the  interest  of  Tuttle  in  the  original  tract, 
with  certain  reservations  which  in  the  certificate  were  described 
as  follows:  ''  Excepting  and  reserving  therefrom  the  lands  con- 
veyed by  Daniel  Tuttle  to  Sheldon  Brewster,  Norman  Perry, 
JcJin  B.  Church,  and  William  Smith."  The  plaintiff  became 
the  purchaser  at  the  sale,  and  in  1840  obtained  the  sheriff's 
deed  for  the  premises  in  which  the  lands  were  described  and 
the  reservations  were  expressed  in  the  same  words  as  those 
used  in  the  certificate.  On  the  trial  before  the  referee,  it  was 
proved  by  testimony  objected  to  by  the  plaintiff,  that,  at  the 
sale,  the  sheriff  did  not  offer  the  sixty-three  acres  held  by 
Smith,  but  publicly  declared  that  the  same  were  not  embraced 
in  the  lands  sold.  The  exception  in  the  certificate  was  in- 
tended to  exclude  them.  From  the  te^cta  found,  the  referee 
held,  as  a  conclusion  of  law,  that  the  plaintiff  acquired  no  title 
to  the  premises  in  question  by  reason  of  their  having  been 
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excepted  from  the  lands  conveyed,  and  that  the  exception  in 
the  a^rtificate  and  deed  should  be  read  as  if  the  words  ''  by 
Daniel  Tuttle "  were  left  out.  The  referee  did  not  expressly 
find  that  the  deed  should  be  reformed  as  the  defendant  had 
demanded,  by  way  of  affirmative  relief;  but  on  appeal  by  the 
plaintiff,  the  court  at  general  term  gave  the  defendant  leave  flo 
to  modify  the  judgment  as  to  direct  the  reformation,  and  it 
was  accordingly  done.    The  plaintiff  appealed. 

Albert  P,  Lanning^  for  the  appellant. 
E,  Peshine  Smithy  for  the  respondent. 

By  Court,  Bacon,  J.  1.  I  am  by  no  means  clear  that  as  the 
deed  stands,  and  without  any  change  in  its  terms,  the  sixty- 
three  acres  within  the  boundaries  of  which  the  parcel  now  in 
question  is  contained  is  not  excepted.  There  was  no  doubt 
that  the  land  conveyed  to  Smith,  and  then  actually  held  by 
him,  was  intended  to  be  excepted.  The  only  obscurity,  if  any 
there  is,  arises  from  the  recital  that  it  was  conveyed  to  him  by 
Tuttle,  whereas  in  point  of  fia.ct  it  was  conveyed  by  Tuttle  to 
Moore,  and  from  him  to  Smith.  Moore  was  simply  the  con- 
duit through  which  it  passed,  an  intermediate  link  in  the  chain 
which  connected  the  two  by  only  a  single  remove.  In  a  legal, 
if  not,  perhaps,  in  a  strictly  popular  sense,  it  may  be  said  the 
premises  are  conveyed  by  Tuttle  to  Smith  through  Moore.  The 
deed  by  Tuttle  to  Moore  was  to  him,  his  heirs,  and  assigns. 
The  covenants  of  the  grantor  would  inure  to  the  benefit  of  and 
include  Smith,  the  subsequent  grantee  of  Moore.  There  is  both 
privity  of  estate  and  of  contract  between  Tuttle  and  Smith,  the 
covenants  running  with  and  being  attached  to  the  land.  It  ia 
said  that  ^'  where  a  party  covenants  in  a  deed  for  himself,  his 
executors,  and  assigns,  the  word  '  assigns '  embraces  any  per* 
son  to  whom  the  property  or  interest  described  in  the  deed  may 
happen  at  any  future  time  to  be  assigned,  either  by  deed  or  by 
operation  of  law."  It  seems  to  me,  therefore,  that  it  is  putting 
no  violence  on  the  language  of  this  deed  to  construe  it  as  em- 
bracing  the  land  conveyed  in  effect  by  Tuttle  to  Smith,  although 
in  point  of  fact,  in  its  transmission,  it  happened  to  pass  through 
another's  hands. 

2.  The  case  made  by  the  defendant  was  one  manifestly  call- 
ing for  the  reformation  of  the  deed,  if  there  is  no  valid  legal 
objection  to  the  reception  of  the  evidence  by  which  it  was  estab- 
lished. Although  cases  may  be  found  in  which  such  evidence 
has  been  held  inadmissible  where  the  question  was  one  strictly 
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of  legal  cognizance,  jet  the  doctrine  that  a  deed,  contract,  or 
other  instrument  may  in  equity  be  reformed  has  been  too  long 
established  to  require  authority  to  be  cited  to  sustain  it  In 
Bome  of  the  cases,  where,  in  an  action  of  ejectment,  proof  of  this 
eharacter  was  rejected,  it  was  nevertheless  intimated  that  a 
remedy  existed  for  the  party  by  resort  to  equity.  Thus  in 
Jaekton  v.  Roberts,  7  Wend.  83,  where  the  sheriff's  deed  recited 
a  sale  under  four  executions,  and  the  defendant  offered  to  show 
by  parol  that  in  fact  the  sale  was  only  made  under  one,  the 
evidence  was  rejected.  The  court  affirmed  the  ruling,  saying 
that  it  was  not  admissible  as  a  defense  in  that  action;  but, 
they  add,  such  exclusion  will  not  work  a  mischief  to  the  party 
suffering  thereby,  since  he  can  have  relief  by  a  summary  ap- 
plication to  the  court  under  whose  authority  the  officer  acts,  or 
through  the  medium  of  a  court  of  equity.  To  the  same  effect 
is  Swick  v.  SearSy  1  Hill  (N.  Y.),  17.  Under  our  former  system, 
it  will  hardly  be  questioned  that  on  a  bill  filed  by  the  present 
defendant,  setting  forth  and  establishing  the  facts  found  in  this 
ease,  he  would  be  entitled  to  have  the  deed  corrected,  and  to  be 
quieted  in  his  title  to  the  land.  But  this  resort  is  no  longer 
necessary,  since,  by  our  present  system,  an  equitable  defense 
may  be  interposed  as  well  in  an  action  of  ejectment  as  in  any 
other  form  of  proceeding,  and  the  defendant  may  also  claim  in 
the  same  action  any  affirmative  relief  to  which  he  shows  him- 
Gelf  to  be  entitled. 

I  should  hardly  be  willing  to  concede  that,  by  the  legitimate 
application  of  any  rule  of  evidence,  or  within  any  clearly  ad- 
judged case,  the  evidence  given  before  the  referee  was  objec- 
tionable. The  question  is  not  as  to  what  was  the  intention  of 
the  parties  officiating  at  the  sale,  nor  is  it  sought,  strictly,  to 
contradict  the  deed,  and  make  it  speak  a  language  utterly  at 
variance  with  its  purport  and  meaning.  But  the  point  of  in- 
quiry isy  What,  as  a  matter  of  fact,  was  done  by  the  sheriff  at 
the  sale?  As  to  this,  there  is  no  contradictory  evidence;  but 
it  is  past  all  doubt  or  dispute  that  he  did  not  sell  the  sixty- 
diree  acres,  but  expressly  excepted  them  from  the  sale. 
Beyond  all  question,  he  so  intended  to  express  himself  in  the 
certificate;  and  when  he  recited  that  the  lands  conveyed  by 
Tuttle  to  Brewster,  Perry,  Church,  and  Smith  were  excepted 
and  reserved,  he  spoke  of  Tuttle  as  the  grantor,  and  assumed 
the  others  to  be  his  immediate  grantees,  as  all  were  but  Smith. 
The  statute  only  makes  the  certificate  presumptive  evidence 
of  the  facts  stated  in  it,  and  it  clearly  appears  that  the  oertifi« 
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cste  recites  a  fact  either  falsely  or  mistakenly;  and  it  ia 
immaterial  which.  The  prestunption  is  thus  overcome  by 
evidence  that  it  is  wrong,  and  it  should  be  corrected.  The 
plaintiff  in  this  case  stands  in  no  better  position  than  if  this 
were  a  deed  inter  partes,  in  which  case  no  authority  denies 
that  the  deed  can  be  reformed.  He  was  the  purchaser  at  the 
sale.  He  stood  by  and  heard  the  proclamation  of  the  sheriff, 
that  the  sixty-three  acres  were  excepted  from  the  sale,  and  he 
purchased  knowing  that  he  was  not  bidding  upon  this  land^ 
and  that  he  was  to  have  no  title  to  it  Being  chargeable  witib 
notice  before  he  received  his  deed,  it  is  both  dishonest  and 
inequitable  for  him  to  lay  by  for  fourteen  years  after  he  has 
received  his  deed,  during  all  which  time  the  property  has  been 
constantly  occupied  by  others  under  a  title  which  no  one  pre- 
tended to  question,  and  then  seek  to  recover  land  to  which,  of 
right,  he  has  not  the  shadow  of  a  claim. 

The  case  of  Mason  v.  White,  11  Barb.  173,  which  is  mucb 
relied  on  by  the  counsel  for  the  plaintiff,  decides  nothing  ad- 
verse to  these  views;  or  if  it  does,  it  cannot  be  followed  as  an 
authority  in  this  court.  There,  the  deed  was  given,  not  to  the 
purchaser  at  the  sheriff's  sale,  but  to  the  assignee  of  the  cer- 
tificate, a  third  party  who  did  not  appear  to  have  been  present 
at  the  sale,  and  was  chargeable  with  no  notice  of  what  there 
took  place.  The  question  also  was  entirely  different.  The 
description  of  the  land  in  the  certificate  and  deed  was  se 
vague  and  uncertain  that  it  was  doubtful  which  of  two  pieces, 
either  of  which  might  be  made  to  answer  the  description,  was 
really  intended  to  be  sold;  and  the  point  of  the  inquiry  was 
to  ascertain  what  was  the  intention  of  the  sheriff.  The  whole 
evidence  was  of  the  most  vague  and  undecisive  character,  so 
much  so  as  to  induce  the  court  to  say  they  should  have  come 
to  a  conclusion  upon  it,  differing  from  that  of  the  referee.  In 
such  a  case,  it  may  well  be  that  such  evidence  should  not  be 
received.  But  when  the  learned  judge  in  that  case  states 
that  although,  as  between  man  and  man,  deeds  may  be  ex- 
plained and  reformed  by  reason  either  of  fraud  or  mistake^ 
but  that  the  deed  of  a  sheriff  cannot  thus  be  reformed,  he 
states  a  proposition  for  which  I  can  find  no  authority  in  the 
books,  and  from  which  I  am  constrained  to  dissent.  The  only 
case  referred  to  for  this  doctrine  is  Jackson  v.  Ddaney,  13  Johns* 
539  [7  Am.  Dec.  403],  which  certainly  decides  nothing  more 
than  that  in  a  sheriff's  deed  the  land  must  be  described  with 
reasonable  certainty.    The  deed  in  that  case,  having  under^ 
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taken  to  eoarey^  with  two  paroelB  well  deecribed,  all  the  other 
lands  of  William  Earl,  of  Stirling,  in  the  county  of  UlBter,  it 
was  held  to  be  void  for  uncertainty.  No  such  principle  as 
this  was  necessary  to  the  decision  in  the  case  of  Mawn  y. 
Whiie^  11  Barb.  173,  which  can  well  stand  without  its  aid; 
and  if  fully  carri^  out,  this  doctrine  would  place  both  the 
certificates  and  the  deeds  of  sheriffs  utterly  beyond  the  reach 
of  the  law,  although  its  aid  were  invoked  upon  the  clearest 
proof  of  inadvertence,  mistake,  or  fraud. 

3.  There  is  no  difficulty  in  this  case  arising  from  the  provis- 
ions  of  the  statute  (2  R.  S.  302,  sec.  52),  requiring  bills  for  re- 
lief  to  be  filed  within  ten  years  after  the  cause  thereof  shall 
accrue.  In  the  first  place,  this  case  does  not  come  within  the 
letter  of  the  statute,  which  applies  to  bills  filed  by  a  plaintiff  for 
specific  relief^  and  not  to  a  defendant  resisting  an  unrighteous 
claim  by  an  equitable  defense.  But  if  it  is  within  its  spirit, 
the  statute  does  not  bar  the  defendant's  claim  for  relief.  Vat' 
kl  V.  Edwards  J 11  Paige,  290,  is  a  decisive  authority  to  show^ 
that  when  a  parfy  to  whom  land  belongs  in  equity  is  in  pos- 
session and  is  afterwards  evicted  by  one  claiming  a  legal  title, 
the  statute  does  not  begin  to  run  until  such  eviction.  A  bill, 
conseqnently,  may  be  filed  at  any  time  within  ten  years  after 
the  eviction.  Here,  the  plaintiff  reaUy  had  no  legal  title  in' the 
strict  sense  of  the  term;  and  neither  the  defendant  nor  any  of 
his  predecessors  in  the  occupation  and  ownership  of  the  land 
had  any  reasonable  ground  even  of  suspicion  that  he  would, 
after  the  lapse  of  fourteen  years,  attempt  to  put  such  a  con- 
struction upon  his  deed  as  to  disturb  a  possession  so  long  and 
so  quietly  held.  The  defendant  is  chargeable  neither  with 
knowledge  nor  notice  of  any  such  claim  until  this  suit  was 
brought.  The  reply  alleges  that  the  suppoiBcd  mistake  in  the 
deed  was  discovered  by  Moore  and  the  other  grantees  more 
than  ten  years  before  the  commencement  of  this  suit  Of  this 
allegation,  not  a  particle  of  proof  was  offered  upon  the  trial, 
and  firom  the  very  nature  of  this  case  it  is  manifest  that  none 
of  the  parties  can  be  presumed  to  be  chargeable  in  law  with 
any  such  knowledge. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred  upon  both  grounds;  Dbrio,  J.,  pre- 
ferring to  put  the  judgment  upon  the  construction  of  the  sher- 
ifPsdeed. 

Judgment  affirmed. 
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BiFOBMnfO  Shkrzff's  Dbbd.— In  Zingsem  ▼.  Kidd,  29  N.  J.  Eq.  616,  it 
WBB  held  that  a  mistake  in  the  descriptioa  of  land  in  a  aherifiTt  deed  may  hm 
correoted  by  a  oonrt  of  equity.  And  in  Colk  ▼.  Jamiaon,  13  Nat.  Bank.  Beg.  4» 
it  is  aaidy  citing  the  principal  caae,  that  a  ahariffa  deed  may  be  reformed  and 
a  mistake  therein  corfected,  if  all  the  parties  in  interest  are  before  the  court. 
Notwithstanding  these  cases,  it  is  well  settled  by  the  great  weight  of  authority 
that  an  action  to  reform  a  sheriffs  deed  which  has  been  improperly  or  def eo- 
ti^ely  ezecated  cannot  be  maintained;  Freeman  oa  Bzeontimu,  sec  332^ 
McOoUy,  WhUe,  73  Ala.  662;  Lewhv.  Oi0eM»  64 Ind.  446;  Kegfer t. Force,  86 
Id.  81;  Manau  ▼.  Detdiemendy,  18  Mo.  622;  AUm  ▼.  Af<m,  27  Id.  354;  Ware 
▼.  Joknmm^  65  Id.  600;  Brighi  ▼.  Bcyd^  1  Story,  478.  In  the  case  of  LewU  v. 
Otoen,  64  Ind.  447,  Biddle,  J.,  delivering  the  opinion  of  the  court,  saidi 
"Oba  a  Bheriff*a  deed  be  reformed  in  the  description  of  the  prenuses,  or  can 
the  defects  in  the  description  be  aided  by  extrinsio  averments  T  We  think 
not.  To  do  so  woold  be  to  change  the  efiTect  of  the  proceedings  and  decroe 
upon  which  it  is  founded.  A  final  judgment  of  a  court  cannot  be  affected  in 
that  way.  Upon  principle  and  by  authority,  this  question  is  well  settled.  ** 
The  reason  why  such  an  action  cannot  be  sustained  is,  that  it  would  contra- 
vene the  well-established  rule  that  courts  of  equity  cannot  aid  the  defective 
execution  of  statutory  powers.  That  rule  is  thus  stated  by  Mr.  Justice  Story 
in  delivering  the  opinion  of  the  court  in  Bright  v.  Boyd^'  1  Story,  487:  "  It  ia 
fa  weU-eetUed  doctrine  that,  although  courts  of  equity  may  reliere  against  tho 
defective  execution  of  a  power  created  by  a  party,  yet  they  cannot  relieve 
against  the  defective  execution  of  a  power  created  by  law,  or  dispense  with 
any  of  the  formalities  required  thereby  for  its  due  execution;  for  otiierwiae 
the  whole  policy  of  the  legislative  enactments  might  be  overturned: "  See 
also  1  Story's  Eq.  Jur.,  sees.  96,  177;  2  Pomeroy's  Eq.  Jur.,  sec.  834;  War% 
T.  Johntont  65  Mo.  600.  In  delivering  the  opinion  of  tiie  court  in  this  case. 
Adams,  J.,  said:  "A  sheriff  in  sales  of  land  on  execution,  acts  in  the  exerdae 
of  powers  conferred  on  him  by  statute.  His  autiiority  to  make  a  deed  is 
derived  from  the  statute,  and  no  court,  except  the  court  under  whose  process 
he  acts,  can  supervise  his  proceedings.  If  he  actually  levies  on  a  particulat 
tract  of  land  and  sells  the  same  as  levied  on,  and  by  mistake  falsely  describes 
the  land  in  lus  deed,  he  may,  under  the  supervision  of  the  court  issuing  the 
process,  make  a  new  deed,  which  will,  as  to  parties  and  privies  and  all  pur- 
chasers with  notice,  relate  to  the  time  of  the  sale,  and  pass  the  title  from  thai 
time.  If  the  sheriff  who  made  the  sale  becomes  incapacitated  to  make  the 
new  deed,  our  statute  provides  that  it  may  be  made  by  another  aherifi^  and 
these  provisions  of  the  statute  must  be  pursued,  and  furnish  the  only  remedy 
in  such  cases.  It  is  a  well-settled  principle,  which  needs  no  illustration  or 
citation  of  authorities,  that  a  court  of  equity  cannot  aid  the  imperfect  execu- 
tion of  a  statutory  power." 

But  while  a  court  of  equity  cannot,  in  general,  reform  a  sheriff's  deed  that 
has  been  defectively  or  improperly  executed,  the  grantee  in  such  deed  is  not 
left  without  a  remedy.  If  a  deed  is  given  to  a  purchaser  at  an  execution 
or  judicial  sale,  whidi  for  any  cause  is  void  or  incorrect^  he  is  entitled  to 
have  another  ono,  which  shall  be  valid  in  form,  and  conformable  to  the  laots 
of  the  case.  If  a  sheriff  has  made  a  defective  deed,  either  he  or  his  successor 
in  office  may  be  compelled  to  execute  another  deed  that  shall  be  valid  and 
correct;  and  such  amended  deed  will  ordinarily  relate  back  to  the  date  of  the 
original  ono:  Freeman  on  Executions,  sec  832;  Maxq/  v.  daboBngkt  1  Gilm. 
96;  Kruse  v.  WUmh,  79  IlL  233;  ThoniUm  v.  iOdbmiinoji,  48  Ma  219;  Adaam 
▼.  TkomoB,  6  Binn.  264;  Doe  v.  JfiOsr,  10  U.  0.  Q.  B  65. 
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Where  a  mortgage  mbdeicribes  tho  property  intendo^ 
miateke  can  be  oonected  by  a  proper  proceeding  before  foredorare^  or  in  en 
action  to  foredoee;  bat  if  the  mistake  is  carried  into  the  decree  of  foredos- 
ue,  the  exeeation,  the  advertiaement^  and  the  aheriff 'a  daed,  the  pnrebaaer 
at  the  aheriff 'a  aale  cannot  then  maintain  an  acticai  to  oorreet  the  mortgage 
and  the  decree  and  tiiesabaeqaent  proceedingaand  the  deed:  JfaAanT.  J2eep% 
6BhM:kL216;  Sogen  y.  Abbott,  ^  Ind.  138;  ifSfar t.  ZbO^  47  Id.  220;  AngU 
▼.  4MO-,  66  Id.  488;  Om^m  t.  JferfeK  75  Id.  44S;  Kqf€ry.FonB,mU.%l. 
In  McCail  t.  WUU,  73  Ala.  662,  it  was  decided  that  the  Alabama  atatnto 
aniboriiing  the  court  from  which  the  execntion  iaaoed  to  order  the  inoeoaaor 
of  a  iheriilt  who  died  or  went  oat  of  office  before  ezecating  a  conTsyaaee^  to 
exaente  the  eonyeyanoe  to  the  pnrohaaer  at  the  aale^  did  not  confer  npon  each 
ooart  the  power  to  direct  and  order  the  reformation  of  a  aheriff 'a  deed  defeo- 
tife  becanae  of  a  mistake  common  to  the  aheriff  and  the  pnrohaaer.  And  in 
Atfdkr  ▼.  Bmdkman,  17  lowa^  81,  it  was  held  that  a  party  cannot  be  com* 
peDed  by  a  bill  in  equity  to  perform  a  parol  promiae  to  correct  a  mistake  in 
the  deacE^ptioa  of  land  conveyed  by  a  aheriff 'a  deed. 

Thb  ramoKPAL  ouun  n  gccid  in  Pitd^  ▼.  Aaaeia^,  48  N.  Y.  428;  to  the 
point  that  an  eqnitable  defenae  may  be  aet  up  in  an  action  to  recover  damages 
for  an  alleged  breach  of  contract^  npon  a  jnzy  trial;  and  in  Oramir  t.  JBflN#Dn» 
64  Barb.  ^  in  AnoIomkI  ▼.  J^SMvi  Cbnd^  in 

C^periif  T.  OppeHift  4  Thomp.  ft  C.  347,  to  the  point  that  the  statnte  of  limi* 
titions  does  not  begin  to  mn  against  an  eqnitable  right  to  reform  a  deed,  till 
la  attempt  ia  made  to  assart  the  deed  against  the  party  in 
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faonaroB  or  CoBBirPT  ahb  Uhlawvul  Iiitxrt  ov  Pabv  ov  tannMaL  «§ 
Tab  Illiqal  IxTKEnr  ia  eaaential  in  order  to  make  a  transaction 


Whbbx  Aonrr  Jstbxjwikd  with  Movmt  to  Ixrm  at  Lioal  Ihtebbr  ez- 
aeta,  witbont  the  knowledge  or  authority  of  Ida  principal,  a  ioMfa  for 
himaolf^  as  the  condition  of  making  a  loan,  this  will  not  oonstitnte  usury  in 
the  principal  or  affect  the  security  in  his  hands. 

Whbui  Aakht,  nr  Making  Loan,  Stomas  Bonub  iob  HumiLr  wiTHotrr 
ma  PsnroiPAL's  Kkowlbdos,  the  principal  doea  not,  by  receiving  the 
security  and  aeeking  to  enforce  it,  ratify  such  unanthoriaed  act  of  the 


AcnoH  on  promiflsory  note.  Defense,  usniy.  On  the  trial, 
it  appeared  tliat  the  plaintiff  placed  in  the  hands  of  S.  K. 
Williams,  an  attorney  at  law,  the  sum  of  four  hundred  dollars 
to  invest  for  her  at  lawful  interest.  Gleorge  C.  MiUs,  as  agent 
for  the  defendant,  Baldwin,  applied  to  Williams  for  a  loan  of 
four  hundred  dollars,  and  an  agreement  was  made  between 
tiiem  that  Williams  should  receive  a  bonuB  of  twenty-five  dol- 
Ian.    When  the  money  was  handed  to  Baldwin,  he  asked 
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what  were  the  charges,  and  Millfl  replied  forty  dollars.  Bald- 
win then  paid  that  snm  to  Mills.  Baldwin  did  not  know  how 
this  money  was  disposed  of  by  Mills,  who  retained  fifteen  dol- 
lars for  himself,  and  gave  twenty-five  dollars  to  Williams.  The 
plaintiff*  recovered  judgment,  and  the  defendants  appealed. 

Frederick  E.  Corrvwellj  for  the  appellants. 
Henry  R.  Selden,  for  the  respondent. 

By  Conrt,  Davies,  J.  The  statutes  of  this  state  proMbii 
any  person  from  taking  or  receiving  for  the  loan  of  money 
more  than  seven  per  cent  per  annum.  They  also  provide  that 
any  person  who  shall  pay  or  deliver  in  money,  goods,  etc.,  on 
such  loan,  any  greater  sum  than  is  thus  aUowed,  may  recover 
in  an  action  against  the  person  who  shall  have  taken  or  re- 
ceived the  same,  the  excess  of  interest  so  paid.  It  is  also  pro- 
vided that  any  person  who  shall  receive  any  greater  interest, 
discount,  or  consideration  than  is  prescribed,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  shaU  be  punished 
by  fine  or  imprisonment^  or  both:  1  R.  S.  772,  etc.,  sees.  2,  3, 
15.  And  by  section  5,  all  notes,  etc.,  taken  on  such  usurious 
loans  are  declared  void.  In  the  present  case,  it  is  not  alleged 
or  pretended  that  the  plaintiff  has  personally  taken  or  received 
any  illegal  interest  on  the  loan  made  to  the  defendants,  or  that 
she  had  any  knowledge,  until  the  trial  of  this  cause,  of  the 
secret  arrangement  made  by  Mills,  the  agent  of  Baldwin,  the 
borrower,  with  Williams,  her  attorney  and  agent,  whereby  the 
latter  received  a  douceur  for  his  private  and  exclusive  bemefit. 
The  plaintiff,  a  non-resident  of  the  state,  sends  her  money 
here  to  invest,  according  to  the  laws  of  this  state.  All  the 
authority  given  to  Williams  as  her  agent  and  attorney,  to 
transact  the  business  of  his  principal  must,  in  the  absence  of 
any  counter  proof,  be  construed  to  transact  it  according  to  the 
laws  of  the  place  where  it  was  to  be  exercised.  The  law  will 
never  presume  that  parties  intend  to  violate  its  precepts: 
Ovnngs  v.  -ffwH,  9  Pet.  607. 

It  is  the  essence  of  an  usurious  transaction  that  there  shall 
be  an  unlawful  and  corrupt  intent,  on  the  part  of  the  lender, 
to  take  illegal  interest,  and  so  we  must  find  before  we  can  pro- 
nounce the  transaction  to  be  usurious:  Nourae  v.  PrimCy  7 
Johns.  Ch.  77  [11  Am.  Dec.  403].  In  Bank  of  UniUd  States 
V.  Wdggener,  9  Pet.  399,  Story,  J.,  in  delivering  the  opinion  of 
the  court,  says  that  to  constitute  usury  within  the  prohibitiona 
of  the  law.  there  roust  be  an  intention  knowingly  to  contract 
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ibr  or  take  usarions  interest;  for  if  neither  party  intend  it,  bnt 
act  bona  fide  and  innocently,  the  law  will  not  infer  a  oorrupt 
agreement,      mrhen,  indeed,  the  contract  upon  its  very  face 
imports  ttsury,  as  by  an  express  reservation  of  more  than  legal 
interest,  there  is  no  room  for  presomptiony  for  the  intent  is 
apparent,  res  %jp9a  fogutfur.    But  when  the  contract  on  its  face 
is  for  legal  interest  only,  then  it  must  be  proved  that  there  was 
some  corropt  agreement,  or  device  or  shift  to  cover  usury,  and 
that  it  was  in  tlie  full  contemplation  of  the  parties.    In  sup- 
port of  these  projXMitionB,  numerous  authorities  are  cited.    In 
this  case,  there  is  nothing  on  the  face  of  the  contract  reserving 
more  than  legal  interest.    The  real  parties  to  the  transaction 
are  the  plaintiff  and  the  defendants;  and  to  render  the  trans- 
action usurious,  there  must  have  been  a  corrupt  agreement,  an 
aqgfregatio  merUium.    It  is  not  sufficient  that  the  defendants 
intended  to  make  it  usurious,  so  that  when  called  on  to  return 
the  money  thus  obtained  by  a  fraudulent  device,  they  could 
pay  it  by  availing  themselves  of  the  protection  of  the  statute. 
The  intention  to  take  the  usury  must  have  been  in  the  full 
contemplation  of  the  parties,  not  of  one  party,  but  of  both,  to 
the  transaction.    Now  we  have  seen  that  the  plainti£f  never 
intended  to  violate  the  law,  never  authorized  any  such  viola- 
tion, and  never  knew  or  had  any  intimation  that  her  agent  or 
attorney  had  violated  it.    Can  it  be  truly  said  that  the  plain- 
tiff has  ever  made  the  usurious  agreement,  which  it  is  essen- 
tial to  find  was  made  by  her  before  we  can  sustain  the  defense 
in  this  cause?    It  is  not  pretended  she  made  it  herself,  but  it 
is  said  it  was  made  by  her  agent,  and  therefore  it  is  her  agree- 
ment, and  she  must  suffer  the  consequences  of  his  acts.    This 
is  upon  the  trite  maxim,  quifadt  per  aliurriy  fadt  per  8e.    The 
authority  given  to  the  agent  was,  as  has  been  shown,  to  loan  her 
money  at  legal  interest,  and  according  to  the  laws  of  this  state. 
But  the  agent,  instead  of  adhering  to  his  instructions,  at  the 
solicitation  of  the  defendant,  Baldwin's  agent,  departs  from 
these  instructions  and  violates  the  law.    Is  this  the  act  of  the 
principal,  by  which  she  can  be  bound? 

If  a  master  command  his  servant  to  do  what  is  lawful,  and 
he  do  an  unlawful  act,  the  master  shall  not  answer,  but  the 
servant  for  his  own  misbehavior;  otherwise,  it  would  be  in  the 
power  of  every  servant  to  subject  his  master  to  what  actions 
or  penalties  he  pleased:  Bac.  Abr.,  tit.  Master  and  Servant,  L. 
In  Middkton  v.  Fowler^  1  Salk.  282,  Holt,  C.  J.,  places  the  law 
upon  its  proper  foundation,  when  he  states  it  as  a  general  posi- 
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tion  that  no  master  is  chargeable  with  the  act  of  his  servant, 
bnt  when  he  acts  in  the  execution  of  the  authority  given  him. 
In  other  words,  when  a  servant  quits  sight  of  the  object  for 
which  he  was  employed,  and  without  reference  to  his  master's 
business  or  orders,  commits  from  his  own  malice  some  willful 
and  independent  act,  he  is  no  longer  presumed  to  be  acting  in 
pursuance  of  his  general  authority  as  a  servant,  and  his  mas- 
ter is  not  responsible  for  the  act  which  he  does.  The  rule 
that  when  an  agent  commits  a  wrong  in  the  transaction  of  the 
business  of  his  principal,  the  principal  is  liable  for  the  injury 
produced  by  such  wrong,  has  no  application  to  the  present 
case.  That  rule  cannot  apply  where  the  agent  when  commit- 
ting the  wrong  is  bargaining  on  his  own  account,  for  his  own 
private  advantage  exclusively,  and  this  is  known  to  the  per- 
son with  whom  he  is  bargaining.  It  could  only  apply  where 
the  person  dealt  with  is  deceived  or  wronged,  which  in  no 
sense  is  the  present  case.  Baldwin's  agent  was  not  misled  or 
deceived  by  any  act  of  the  plaintiff's  agent  He  well  knew 
that  in  reference  to  the  twenty-five  dollars  Williams  was  act- 
ing and  contracting  on  his  own  behalf  and  for  his  own  benefit 
exclusively.  He  did  not  assume  in  that  matter  to  act  for  or 
represent  the  plaintiff,  or  that  what  he  was  doing  was  in  any 
manner  to  inure  to  her  benefit  or  advantage.  In  this  case, 
Williams  availed  himself  of  his  position  as  the  plaintiff's 
agent,  to  make  a  contract  on  his  own  account  and  for  his  own 
individual  benefit.  In  thus  dealing,  he  did  not  act  or  assume 
to  act  as  the  plaintiff's  agent.  He  required  compensation  for 
a  service  which  he  alleged  he  rendered  to  Baldwin.  It  was 
his  individual  affair,  not  that  of  the  plaintiff,  and  if  it  was  a 
shift  or  device  on  his  part  to  take  and  receive  usurious  inter- 
est to  himself  on  this  loan,  he  has  subjected  himself  to  the 
penalties  of  the  statute:  WUkea  v.  Coffieldy  3  Hawks,  28;  Com^ 
monwealth  v.  Frost,  5  Mass.  53. 

It  was  conceded  on  the  argument  that  the  plaintiff  had  not 
subjected  herself  to  an  indictment  for  misdemeanor;  that  she 
was  not  liable  criminaliter  for  these  acts  of  her  agent.  Does 
not  this  concede  too  much  on  the  part  of  the  defendants  ?  Is 
it  not  a  concession  that  she  has  not  taken  and  received  any 
usurious  interest  on  this  loan.  If  so,  how  can  it  be  contended 
that  she  has  forfeited  her  money  loaned,  so  far  as  she  is  cod- 
cemed,  legally?  The  agent  has  taken  and  received  the 
gratuity  or  usury,  and  not  the  principal.  To  render  the  trans- 
action usurious  as  to  this  plaintiff,  we  have  to  establish  that 
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•he  took  and  received  the  unlawful  interesi,  and  from  this  fact 
we  infer  the  corrupt  intent.  Now,  in  the  present  case,  it  is 
undeniable  that  Williams  himself  took  and  received  the 
twenty-five  dollars,  paid  for  alleged  services  rendered  by  him. 
If  he  took  it  and  received  it  as  the  plaintiff's  agent,  then  he 
took  and  received  it  for  her  and  as  her  money.  But  on  the 
facts  disdoeed  in  this  case,  can  it  be  for  a  moment  contended 
that  the  plaintiff  could  have  recovered  this  money  from  Wil- 
liams as  so  much  money  paid  to  him  for  her  use  ?  Clearly 
not.  Again,  by  the  third  section  of  the  statute  cited  (9upra)y  it  is 
provided  that  if  any  person  shall  pay  any  greater  sum  for  the 
kian  of  money  than  is  allowed  by  law,  he  may  recover  such 
excess  beyond  the  legal  rate  of  interest  in  an  action  again.'  t 
the  person  who  shall  have  taken  and  received  the  same.  Bald- 
win had  an  action,  therefore,  to  recover  this  excess;  but  against 
whom  could  he  have  maintained  it  7  Certainly  not  against 
the  plaintiff;  she  never  took  or  received  it.  Her  agent  was 
never  authorized  to  take  and  receive  it.  On  no  principle  could 
the  action  have  been  maintained  against  her;  and  it  is  equally 
clear  that  it  could  have  been  against  Williams,  if  it  was  a 
shift  to  cover  usury,  for  he  was  the  person  who  took  and  re- 
ceived it,  and  retained  it  and  applied  it  to  his  own  use.  We 
think  these  tests  conclusively  show  that  the  plaintiff  did  not 
take  or  receive,  or  agree  to  ti^e  or  receive  on  this  loan  of  four 
hundred  dollars,  any  greater  sum  than  the  legal  rate  of  interest, 
and  that  the  defense  of  usury  is  not  sustained. 

But  it  is  urged  with  great  earnestness  and  ability,  that  the 
plaintiff,  by  accepting  the  note  and  commencing  this  suit  upon 
it)  has  ratified  all  the  acts  of  her  agent  connected  wilh  the 
loan  and  attendant  upon  its  inception.  We  have  looked  care- 
fully at  all  the  authorities  cited  by  the  learned  counsel  for  the 
deSnidants,  and  we  think  they  fieul  to  sustain  the  proposition 
c<mtended  for.  The  plaintiff,  by  receiving  and  accepting  the 
note  for  the  amount  of  her  money,  and  which  she  loaned 
through  her  agent,  only  ratified  the  contract  of  loan  at  the 
rate  of  interest  expressed  in  the  note.  She  had  no  knowledge 
of^  and  cannot  be  held  to  have  ratified,  the  payment  by  Bald- 
win's agent  to  Williams,  of  the  twenty-five  dollars,  usuri- 
OQsly  by  him  taken,  as  is  said.  We  think  the  cases  fully 
sustain  this  view  of  the  plaintiff's  act,  in  receiving  the  note 
and  conunencing  suit  thereon. 

When  an  act  is  done  for  another,  by  a  person  not  assuming 
to  act  for  himself  but  for  such  other  person,  though  with- 
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<mt  any  preoedent  authority  whatever,  it  beoomes  the  act 
of  the  principal,  if  subseqaently  ratified  by  him.  In  thai 
case,  the  principal  is  bound  by  the  act,  whether  it  be  for 
his  detriment  or  his  advantage,  and  whether  it  be  fomided 
on  contract  or  tort,  to  the  same  extent  and  with  all  the 
consequences  as  if  done  by  previous  authority.  But  whea 
the  agent  did  not  assume  to  act  for  another,  but  acted 
for  himself  and  for  his  own  benefit,  a  subsequent  ratificaticm 
does  not  bind  the  principal:  WUson  v.  Tummafij  6  Man.  &  6r. 
238.  Where  a  landlord  authorised  a  bailiff  to  distrain  for 
rent  due  firom  his  tenant,  directing  him  not  to  take  anything 
except  on  the  demised  premises,  and  the  bailiff  distrained 
cattle  of  another,  supposing  them  to  be  the  tenant's,  beyond 
the  boundary  of  the  farm,  and  the  cattle  thus  taken  were 
sold,  and  the  landlord  received  the  proceeds,  the  landlord 
was  held  not  to  be  liable  in  trover  for  the  value  of  the  cattle, 
unless  it  was  found  that  he  ratified  the  act  of  the  bailiff  with 
knowledge  of  the  irregularity,  or  chose,  without  inquiry,  to 
take  the  risk  upon  himself  and  to  adopt  the  whole  act;  and 
it  was  also  held  that  by  adopting  and  ratifying  what  he  had 
authorized,  he  did  not  adopt  and  ratify  the  uruiuthorized  acts 
of  his  agent.  In  Buah  v.  Buckingham^  2  Vent.  83,  the  plain- 
tiff made  a  loan  of  fifty  pounds,  at  a  legal  rate  of  interest.  She 
referred  the  borrower  to  her  scrivener,  who  would  draw  the 
bond  to  secure  the  loan,  and  the  scrivener,  in  error  and  against 
her  will,  included  therein  more  than  lawfiil  interest  In  a  suit 
on  the  bond,  the  defendant  interposed  the  defense  of  usury, 
but  it  was  overruled,  as  there  was  no  intent  on  her  part  to 
take  or  receive  more  than  lawful  interest;  and  it  was  held 
that  by  commencing  suit  on  the  bond  she  did  not  ratify  the 
act  of  her  agent,  in  providing  for  the  payment  of  more  than 
legal  interest,  but  that  she  might  recover  the  amount  loaned 
with  lawful  interest. 

In  BucUey  v.  OuUdhank^  Cro.  Jac.  678,  it  was  resolved  that 
a  bond  given  on  the  twenty-third  of  May,  1617,  on  loan  of  one 
hundred  and  twenty  pounds,  conditioned  for  the  payment  of 
one  hundred  and  thirty-two  pounds  upon  the  twenty-fourth  of 
May  next  ensuing,  was  for  tiie  payment  of  that  sum  on  the 
next  day,  and  therefore  on  its  face  usurious;  and  it  was  held 
that,  forasmuch  as  the  agreement  is  found  to  be  to  make  the 
loan  for  a  year,  and  that  the  assurances  were  for  the  payment 
at  the  end  of  the  year,  and  as  by  the  scrivener's  mistake  it  is 
made  payable  the  next  day,  it  is  not  usury  within  the  statute. 
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for  there  was  not  any  cormpft  agreement  betwixt  them,  and 
the  act  of  a  atranger  shall  not  bring  him  within  the  danger  of 
the  statute,  especially  it  being  fonnd  that  he  did  not  require 
payment  mitQ  the  end  of  the  year.  Nevi^on  ▼.  Whitley^  Cia 
Car.  SOI,  was  an  action  of  debt  on  hood  for  one  hundred  pounds, 
^ted  twelfih  of  July,  with  condition  for  the  payment  of  fifty- 
eight  pounds  at  the  end  of  six  months.  The  defendant  pleaded 
the  statute  of  usury,  and  that  the  obligation  was  void.  The 
plaintiff  replied  that  he  lent  the  money  for  a  year,  and  that 
the  defendant  should  pay  eight  pounds  for  the  forbearance  for 
«  year,  and  that  the  plaintiff  would  not  demand  it  until  the 
expiration  of  a  year,  and  by  the  scriyener's  mistake  it  was 
made  payable  at  the  half  year's  end,  and  he,  not  knowing 
thereof^  accepted  the  bond.  It  was  objected  that  this  aUega^ 
tion  was  against  the  words  of  the  bond.  But  the  whole  court 
held,  the  plaintiff  might  well  make  the  aU^ation,  for  it  is 
shomng  the  true  agreement  that  no  interest  was  to  be  paid  by 
e^d  agreement  but  such  as  stood  with  the  law.  The  case  of 
Baaeter  t.  Buck^  10  Vt.  548,  is  not  unlike  the  present.  The 
plaintiff,  as  administratrix  of  William  Baxter,  held  a  note  of 
two  hundred  and  fifty  dollars,  made  by  the  defendant,  and  the 
same  was  presented  to  him  for  payment  by  her  son,  Portus 
Baxter.  On  that  occasion,  a  new  note  was  given  by  the  defend- 
ant for  the  same  amount,  and  the  time  of  payment  was  agreed 
to  be  extended  by  Portus  Baxter,  on  the  defendant  agreeing  to 
pay  twelve  per  cent  interest  on  the  amount  of  the  note,  which 
be  did  by  giving  his  note  to  Portus  Baxter  for  such  interest 
The  court  held  that  this  note  for  the  usurious  interest  was  taken 
by  Portus  without  the  consent  or  knowledge  of  the  plaintiff, 
and  inasmuch  as  there  was  a  bona  fide  debt  due  to  her,  and 
the  note  in  suit  was  only  for  the  just  amount  due,  it  would 
not  be  void  if  Portus  Baxter,  without  her  consent,  received  a 
note  to  himsolf  for  any  further  sum. 

The  a;^pellant's  counsel  relies  with  much  confidence  upon 
the  case  of  Austin  v.  HarringtOiij  28  Vt.  130.  A  careful  ex- 
amination of  that  case  will  show  that  it  is  not  in  conflict  with 
what  was  decided  in  Baxter  v.  Btu:ky  10  Id.  648.  In  this  case,  the 
court  aflKrm  the  rule  laid  down  in  that,  and  say  it  was  a  case 
of  a  limited  or  special  agency,  in  which  the  employment  was 
only  for  thnt  single  transaction,  and  where  the  principal  was 
not  bound  by  any  act  of  the  agent  not  expressly  autiiorized 
by  her.  T/ie  court  say  they  have  no  occasion  to  question  the 
floondm^y  if  fhat  decision,  as  the  case  then  under  considera* 
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tion  was  not  one  of  that  character.  It  was  that  of  the  deal* 
ings  of  a  general  agent  in  the  transaction  of  her  business,  and 
being  such  general  agent,  the  plaintiff,  with  full  knowledge  of 
all  the  facts,  had  ratified  his  act. 

In  any  view  which  we  have  taken  of  this  case,  we  do  not 
see  that  the  twenty-five  dollars  paid  to  Williams  was  for  the 
benefit  of  the  plaintiff,  or  that  she  had  any  interest  whatever 
in  it.  While  we  intend  to  uphold  the  law  prohibiting  the 
taking  of  usury,  in  its  integrity,  so  long  as  it  remains  on  the 
statute  book,  we  are  not  called  upon  to  punish  the  innooent, 
at  the  call  of  a  confessedly  guilty  party  who  has  enticed  her 
agent  into  a  violation  of  the  statute,  which  is  now  sought  to 
be  availed  of  to  defraud  her  of  money  undeniably  hers,  and 
loaned,  so  far  as  she  is  personally  concerned,  in  good  faith^ 
and  upon  such  an  agreement  on  her  part  ''as  stood  with  the 
law." 

The  judgment  appealed  from  should  be  affirmed. 

Selden,  Clebke,  Wbiqht,  and  Bacon,  JJ.,  concurred. 
CoMSTocK,  G.  J.,  filed  a  dissenting  opinion. 
Denio  and  Welles,  JJ.,  dissented.  * 

Judgment  affirmed. 


To  CoNsnnm  Usubt,  Eznmiras  of  Ck>BBUPT  Ihtiht  tcr  Uke  abc*  tin* 
the  law  aUowB  for  the  use  of  money  ia  neoessary:  See  note  io  Dairit  v.  <3bfTv 
65  Am.  Dec.  392,  where  this  sahject  is  diBonaaad;  alao  Scroop  ▼.  GtctrkB^ 
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622,  all  citing  the  principal  case. 
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etc,  qfOveida,  36  Id.  668;  Lee  ▼.  Chadeeif,  2  Keyes,  657;  S.  C,  3  Abb.  App. 
Dec.  49;  Ebner  y,  Oakley,  3  Lans.  37;  Sni^fen  ▼.  Koeddmg,  46  N.  Y.  Saper. 
Cb.  64;  SUnU  ▼.  Rider,  12  Hon,  676;  Van  Buren  ▼.  Stobea,  3  Thomp.  dt  G. 
613;  Eateva  v.  Purdy,  66  N.  Y.  448,  overruling  6  Hun,  47,  where  the  prin- 
cipal case  was  distinguished;  Van  Wyck  r.  fTottcrt,  81  N.  Y.  366,  all  dting 
the  principal  case. 

When  AosifT  m  Makiko  Loak  Sxoubbs  Bonus  fob  HTif«in«F  withoot 
the  prinoipal*B  knowledge,  the  principal  does  not  ratify  and  adopt  the  act  by 
reoeiving  the  security  and  seeldng  to  enforce  it:  Thon^peon  ▼.  Craig,  16  Abbw 
Pr.,  N.  S.,  33;  8mUh  ▼.  Traqf,  36  N.  Y.  84,  both  citing  the  principal  case. 
Where  an  agent  for  a  particular  purpose,  who  is  not  a  general  agents  doea  aa 
unlawful  act  without  the  knowledge  or  authority  of  his  principal,  the  latter 
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knot  liable  to  the  pwialtiae  of  lodi  «ot:  Booker  ▼.  OreaJbaum^  81  Id.  311, 
fijaag  the  principal  cue.  A  principal  has  a  right  to  diaapprorc  and  dinffinn 
IB  illi^il  ooatract  entered  into  by  hia  agent  withoat  his  authority:  Amat  t. 
Pautom  A  R  Coal  Co.^  2  Hon,  506;  &  C,  5  Thomp.  dt  C.  147,  citing  the  pria- 
c^alease. 

Thb  noHGEPAi.  GAsm  u  DisiiHouiSBiD  in  Sridtmm  t.  Bett,  63  Iow%  630; 
ftv*r ▼.  Aimnd,  45 Barb.  430;  Bank  qfSaBmoir.  Ahord,  31  N.  Y.  475;  A1g» 
f.  Ordner,  54  Id.  365;  FTyeCft  ▼.  jSnMi(/;  64  Id.  632;  and  eritioiaed  in  the  di» 
opinion  of  DaTii^  J.,  in^^r.  Aiy»  32Id.  I6& 


KOBTBIGHT   V.   CaDT. 
(21  Nbw  Toms,  Stt.] 
bnm  07  Moosr  Don  oir  Mobxoaox  at  Ast  Ttan  bdobb  Fdnaoioioia 
Di9CEL4]iai8  Lnor  of  the  mortgage,  though  made  after  the  law-day  and' 
not  kept  good. 
Whekb  TsamxB  Mxbxlt  Dxrats  Pabtioulab  Bkmxdt,  sot  warn  irof 
DncHABOB  I>KBT,  it  ia  not  neoeaaary  to  ahow  oontinned  readineaa  to  pay 
cr  to  bring  the  money  into  coort. 

Action  to  foreclose  a  mortgage.  The  defendant  Cady  wa0 
a  Babsequent  grantee  of  the  equity  of  redemption.  On  the 
Irial,  he  proved  that  after  the  day  for  payment  of  the  money 
Gecored  by  the  mortgage  had  passed,  he  tendered  to  the 
plaintiff  the  amoimt  dne  for  principal  and  interest.  The 
plaintiff  refhsed  to  receive  it  unless  Cady  would  also  pay 
certain  taxes  which  the  plaintiff  had  paid.  It  was  held  that 
Cady  was  under  no  obligation  to  pay  these  taxes.  There  was 
no  evidence  that  the  tender  was  kept  good.  The  plaintiff  had 
the  usual  judgment  of  foreclosure,  and  for  a  sale  of  the  mort- 
gaged premises.  Cady  appealed  to  the  general  term  in  the 
first  district,  where  the  judgment  was  affirmed,  whereupon  ho 
appealed  to  this  court. 

JoAua  M.  Van  Cott,  for  the  appellant. 

Joseph  Blv/nty  for  the  respondent. 

By  Court,  Davies,  J.  The  common  law  roognized  two 
kinds  of  landed  security,  respectively  known  as  the  vitnim 
^iumj  and  martuum  vadium.  The  vivwn  vctdium  consisted  of 
a  feofiment  to  the  creditor  and  his  heirs,  until  out  of  the  rents 
and  profits  he  had  satisfied  himself  his  debt.  The  creditor 
took  actual  possession  of  the  estate,  and  received  the  rents 
and  applied  tiiem  from  time  to  time  in  liquidation  of  the  debt 
When  it  was  satisfied,  the  debtor  might  re-enter  and  maintain 
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ejectment,  and  it  was  said  to  have  been  called  trivum  fxidium^ 
because  neither  debt  nor  estate  was  lost. 

This  mode  of  security  is  said  not  to  have  been  very  general, 
and  it  was  superseded  by  the  mortuum  vadium^  or  mortgag^^, 
so  called  because  on  breach  of  condition  the  estate  was  ren- 
dered indefeasible  in  the  mortgagee,  and  absolutely  lost  to  the 
mortgagor.  littleton,  section  832,  thus  describes  the  mortuum 
vadium^  or  mortgage:  '^Item:  if  a  feofifment  be  made  upon 
such  condition  that  if  the  feoffor  pay  to  the  feoffee  at  a  certain 
day,  etc.,  forty  pounds  of  money,  that  then  the  feoffee  may 
re-enter,  etc.  In  this  case  the  feoffee  is  called  the  tenant  in 
mortgage,  which  is  as  much  as  to  say  in  French,  came  mortgage^ 
and  in  Latin,  m<>rtuum  vadium;  and  it  seemeth  that  the  cause 
why  it  is  called  a  mortgage  is,  for  that  it  is  doubtfol  whether 
the  feoffer  will  pay,  at  the  day  limited,  such  sum  or  not;  and 
if  he  doth  not  pay,  then  the  land  which  is  put  in  pledge  upon 
condition  for  the  payment  of  the  money  is  taken  from  him 
forever,  and  so  dead  to  him  upon  condition,  etc.  And  if  he 
doth  pay  the  money,  then  the  pledge  is  dead  as  to  the  tenant.'* 

Upon  the  execution  of  such  a  mortgage,  the  legal  estate 
vests  in  the  mortgagee,  subject  to  be  defeated  on  performance 
of  the  condition  by  the  mortgagor.  To  divest  the  estate  of 
the  mortgagee,  it  was  necessary  fer  the  mortgagor  to  make 
payment  at  the  day  according  to  the  condition  of  the  mort- 
f^e;  or  if,  at  the  appointed  day,  legal  tender  of  the  money 
was  made  and  refused,  the  condition  was  satisfied  equally  as  if 
payment  had  been  made,  and  the  mortgagor  or  his  heirs  might 
re-enter.  This  appointed  day  for  the  payment  of  the  money,  to 
secure  which  the  mortgage  was  given,  became  known  in  legal 
parlance  as  the  *'  law-day."  But  a  distinction  was  taken  between 
a  sum  in  the  nature  of  a  gift  secured  on  the  land  and  where  the 
security  was  given  to  secure  a  debt  due.  The  former  was,  in 
the  case  of  a  tender  and  refusal,  absolutely  lost;  but  the  lat- 
ter, the  debt,  was  regarded  as  still  subsisting  as  a  personal 
duty,  and  might  be  recovered  by  action  at  law.  As  if  A  bor- 
roweth  a  hundred  pounds  of  B,  and  after  mortgageth  lands  to 
By  upon  condition  for  payment  thereof,  if  A  tender  the  money 
to  B,  and  he  refuseth  it,  A  may  enter  into  the  land,  and  the 
land  is  freed  forever  of  the  condition;  but  yet  the  debt  re- 
maaneth,  and  may  be  recovered  by  action  of  debt  But  if  A, 
without  any  loan,  debt,  or  duty  preceding,  enfeoff  B  of  land 
upon  condition  for  the  payment  of  a  hundred  pounds  to  B,  in 
the  nature  of  a  gratuity  or  gift,  in  that  case  if  he  tender  the 
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hundred  poonds  to  him  aooording  to  the  condition,  and  he 
fofleth  it,  B  hath  no  remedy  therefor:  Co.  lit.  209  b.  Little- 
ton, in  section  835,  says  that  it  is  to  be  remembered  that  when 
sndi  tender  of  the  money  is  made,  and  the  feofiTee  refuse  to 
receiTe  it,  then  the  feoffee  hath  no  remedy  by  the  common 
law,  because  it  shall  be  accounted  his  own  folly  that  he  refused 
the  money  when  a  lawful  tender  of  it  was  made  to  him«  The 
same  writer,  in  section  838,  says  that  in  all  cases  of  condition 
for  payment  of  a  certain  sum,  in  gross,  touching  lands  or  ten- 
ements, if  lawful  tender  be  once  refused,  he  which  ought  to 
tender  the  money  is  of  this  quit,  and  fully  discharged  for- 
ever afterwards. 

Coke,  in  his  Commentaries,  in  reference  to  these  rules,  as 
applicable  to  tenders  and  their  effect,  say  it  is  to  be  implied 
that  the  tender  is  made  at  the  due  time  and  place  according 
to  the  condition.  The  reason  for  this  is  obvious,  under  the 
rules  already  stated,  as  applicable  to  the  absolute  vesting  of 
the  estate  in  England  in  the  mortgagee,  upon  the  condition 
broken.  If  tender  or  payment  was  not  made  at  the  law-day, 
according  to  the  condition,  the  estate  vested  absolutely  in  the 
mortgagee;  and  by  the  strict  rules  of  the  common  law,  all  in- 
terest or  right  therein,  of  redemption,  passed  fiom  the  mort^ 
gagor.  If  the  mortgage  debt  was  afterwards  paid  by  the 
mortgagor,  a  reconveyance  of  the  estate  by  the  mortgagee  was 
necessary  to  vest  the  same  in  the  mortgagor.  By  the  civil  law, 
the  debtor  might  redeem  the  estate  on  payment  of  his  debt,  at 
any  time  before  sentence  passed.  The  doctrine  of  forfeiture 
oi  the  common  law  was  decidedly  opposed  to  this  principle. 
In  the  eye  of  equity,  the  absolute  forfeiture  of  the  estate,  what- 
ever might  be  its  value,  on  the  breach  of  the  condition,  was 
regarded  as  a  flagrant  injustice  and  hardship,  although  per- 
fectly accordant  with  the  system  on  which  the  mortgage  itself 
was  grounded.  The  courts  of  equity,  therefore,  stepped  in  to 
moderate  the  severity  with  which  the  common  law  followed 
the  breach  of  the  condition.  Leaving  the  forfeiture  to  its  legal 
consequences,  they  operated  on  the  conscience  of  the  mortgagee, 
and  acting  in  personajo^  and  not  in  reraj  they  declared  it  un- 
reasonable that  he  should  retain  for  his  own  benefit  what  was 
intended  as  a  mere  pledge;  and  they  adjudged  that  the  breach 
of  the  condition  was  in  the  nature  of  a  penalty  which  ought 
to  be  relieved  against,  and  that  the  mortgagor  bad  an  equity 
to  redeem  on  payment  of  principal  and  interest  and  costs,  not- 
withstanding the  forfeiture  at  law.    Thence  grew  up  the  system 
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in  England  of  filing  bills  in  equity  to  redeem,  and  in  this  state 
the  filing  of  bills  in  equity  by  the  mortgagee  to  foreclose  and 
cut  off  this  right  of  redemption  in  the  mortgagor. 

The  rule  in  England  was  therefore  ancient  and  well  settled, 
that  payment  on  the  law-day  extinguished  the  interest  of  the 
mortgagee  in  the  lands  mortgaged;  and  tender  and  refusal  at 
the  same  time  produced  the  same  result.  But  payment  after 
and  acceptance  did  not  revest  the  estate  in  the  mortgagor 
without  a  reconveyance  fi*om  the  mortgagee;  and  a  tender  and 
refusal  would,  of  course,  not  produce  that  result.  The  mort- 
gagor's only  remedy  was  to  avail  himself  of  the  benefit  of  the 
rule  in  equity,  and  file  his  bill  to  redeem.  The  only  question 
presented  for  our  consideration  in  this  case  is,  whether  a  tender 
of  the  sum  due  on  a  mortgage,  after  the  day  appointed  by  it 
for  its  payment,  extinguishes  the  lien  of  the  mortgage  on  the 
land  covered  by  it. 

We  have  seen  that  by  the  common  law  such  tender  and  re- 
fusal upon  the  law-day  extinguishes  the  lien  of  the  mortgage, 
though  the  debt  remains.  In  this  state,  the  law  is  well  settled 
that  a  mortgage  is  a  mere  security  or  pledge  of  the  land 
covered  by  it  for  the  money  borrowed  or  owing,  and  referred 
to  ii:  it,  and  that  the  mortgagor  remains  the  owner  of  the  es« 
tate  mortgaged,  and  may  maintain  trespass  as  against  even 
the  mortgagee:  Rnnyan  v.  MeraereaUy  11  Johns.  534  [6  Am. 
Dec.  893].  The  debt,  in  the  eye  of  the  law,  thus  becomes  the 
principal,  and  the  landed  security  merely  appurtenant  and 
secondary;  and  the  rights  of  the  parties  must  be  governed  by 
those  principles  of  law  applicable  to  analogous  cases.  Accept- 
ance of  payment  of  the  amount  due  on  a  mortgage,  at  any  time 
before  foreclosure,  has  always  been  held  to  discharge  the  in- 
cumbrance on  the  land;  as  acceptance  of  the  amount  for  which 
personal  property. was  held  discharged  it  from  the  pledge. 
Tender  and  refusal  are  equivalent  to  performance:  KembU  v. 
WaUiSj  10  Wend.  374.  This  is  to  be  taken  with  the  reserva- 
tion already  stated,  that  the  debt  or  duty  remained,  and  that 
the  rejected  tender,  at  or  after  the  stipulated  time  of  payment 
or  performance,  has  the  effect  only  to  discharge  the  party  thus 
making  it  from  all  the  contingent,  consequential,  or  accessory 
responsibilities  and  incidents  of  his  contract,  but  without 
releasing  his  prior  debt:  Coit  v.  Houston,  3  Johns.  Cas.  243.  In 
Htmter  v.  Lc  Conte,  6  Cow.  728|  the  supreme  court  held  that 
a  tender  of  rent  takes  away  the  right  to  distrain  till  a  subse- 
quent demand  and  refusal;  but  it  does  not  take  away  the  right 
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to  sue  for  the  rent  as  for  a  debt.  It  only  saves  the  interest 
and  costs.  And  that  a  tender  of  rent  makes  a  distress  wrong- 
folj  though  the  tender  be  not  made  till  after  the  rent  day.  It 
will  mdily  be  perceived  that  the  principles  of  this  case  beam 
directly  upon  the  qnestion  now  under  consideration;  and  it  is 
not  perceived,  if  it  be  sound,  why  a  tender  and  reftisal  of  the 
amount  due  on  a  mortgage  does  not  extinguish  its  lien,  equal- 
ly with  a  tender  of  rent  and  refusal,  which,  as  we  have  seen, 
extinguishes  the  right  of  distress.  But  a  still  closer  anology 
to  tiie  present  question  is  presented  by  the  law  of  tender,  as  to 
the  lien  on  goods  pledged.  Lord  CSdef  Justice  Holt,  in  his 
opinion  in  the  celebrated  case  of  Coggs  v.  Bernard^  2  Ld.  Raym. 
909,  speaking  of  the  fourth  class  of  bailments,  says:  "  If  the 
money  for  which  the  goods  are  pawned  be  tendered  to  the  paw- 
nee before  they  are  lost,  then  the  pawnee  shaU  be  answerable 
far  tiiem;  because  the  pawnee,  by  detaining  them  after  the 
tender  of  the  money,  is  a  wrong-doer,  and  it  is  a  wrongful  de- 
tainer of  the  goods,  and  the  special  property  of  the  pawnee  is 
determined."  So  also  Comyn:  ^'  By  tender  of  the  money,  the 
property  in  the  goods  is  determined,  and  the  pledge  ought  to 
be  returned.  But  if  the  pawnee  refuses  to  restore  the  pledge 
upon  tender,  trover  lies  against  him:"  Com.  Dig.,  tit.  Mort- 
gages, A,  and  cases  there  cited. 

Holding,  as  we  do,  therefore,  in  this  state,  that  the  land 
mortgaged  is  but  a  security  for  the  debt  due  to  the  mortgagee, 
in  other  words,  a  pledge  to  him  to  secure  its  pajrment,  it  is 
difficult  to  see  why  the  principles  enunciated  and  well  settled 
in  reference  to  the  pledge  of  personal  property  do  not  apply, 
and  why  a  tender  and  refusal  at  any  time  of  the  fiill  amoimt 
of  the  debt  due  does  not  extinguish  the  lien  of  the  mortgagee 
or  pledgee  in  the  one  case  as  it  clearly  does  in  the  other. 

But  I  think  we  are  not  left  at  liberty  to  settle  this  case  on 
principle,  but  are  to  regard  it  as  authoritatively  disposed  of  by 
the  courts  of  this  state.  A  very  careful  examinatiou  of  the 
decisions  has  brought  my  mind  to  the  conviction,  contrary  to 
my  first  impression,  that  we  should  regard  the  question  now 
presented  as  not  open  to  further  discussion.  I  shall  recur  to 
the  cases  in  which  this  question  has  arisen;  and  I  think  an 
examination  of  them  will  lead  to  the  same  conclusions  to  which 
I  have  arrived. 

The  first  in  chronological  order  is  that  of  Jaeison  v.  CraftBy 
18  Johns.  110,  decided  in  the  supreme  court  in  1820.  In  that 
ease  the  defendant,  the  mortgagor,  while  the  advertisement  of 
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the  sale  of  the  mortgaged  prenuBes  was  pending,  tendered  to 
the  plaintiff,  an  assignee  of  a  bond  and  mortgage  on  premises 
occupied  and  owned  by  the  defendant,  the  amount  due  on  the 
mortgage,  and  the  expense  of  the  advertisement  of  sale.  The 
tender  was  made  to  the  attorney  for  the  plaintiff,  who  had  in 
his  hands  the  bond  and  mortgi^;e  for  foreclosure.  The  money 
was  refused  and  the  sale  took  place,  and  the  plaintiff  became 
the  purchaser  and  brought  ejectment  for  the  premises.  The 
case  turned  upon  the  effect  of  the  tender  made,  as  it  was  con- 
ceded, after  the  law-day.  The  court  held  that  the  tender  and 
refusal,  although  made  after  the  law-day,  extinguished  the  lien 
of  the  mortgage,  and  that  the  plaintiff  could  not  recover.  This 
case  has  been  criticised,  and  its  authority  attempted  to  be 
weakened,  because  in  the  citations  from  Bacon  and  Coke  the 
distinction  was  not  noticed  that  they  referred  to  and  spoke  of 
the  effect  of  tenders  at  the  law-day.  But  an  examination  of 
the  context  of  the  opinion  shows,  I  think,  that  the  learned 
judge  who  delivered  it  was  not  unmindful  of  this  fstct,  and 
intended  to  hold  that,  in  the  light  mortgages  were  regarded  in 
this  state,  it  was  quite  unimportant  whether  the  tender  was 
made  at  the  law-day  or  after.  The  court,  in  that  case,  oer* 
tainly  held  that  a  tender  after  the  law-day  extinguished  the 
lien  of  the  mortgage. 

In  Merritt  v.  Lambert^  7  Paige,  344,  decided  by  Chancellor 
Walworth  in  1838,  he  held  that  a  tender  of  the  amount  due  on 
a  mortgage  after  the  law-day  did  not  extinguish  the  lien  of 
the  mortgage.  He  reviews  the  decision  of  the  supreme  court 
in  Jaelwa  v.  Crafts^  18  Johns.  110,  and  holds  that  it  is  not 
sound  law. 

The  same  question  arose  again  in  the  supreme  court,  in  the 
case  of  Edwards  v.  Farmer^  F.  L  &  L.  Co.,  21  Wend.  467.  It 
is  to  be  observed  that  this  case  and  that  of  Merritt  v.  Larnlberty 
fupra,  originated  from  the  same  transaction.  Edwards,  the 
mortgagor,  after  the  law-day  had  passed,  tendered  to  the  do* 
fendants,  the  mortgagees,  the  full  amount  of  the  mortgage 
and  the  costs  and  expenses  of  a  foreclosure  and  sale  upon 
which  the  defendants  had  become  the  purchasers.  It  was  con* 
tended  on  the  part  of  the  plaintiff,  and  so  held  by  the  court, 
that  the  defendants,  by  the  sale  at  which  they  became  pur- 
chasers, on  the  foreclosure  of  a  mortgage  to  them,  stood  in  the 
same  position  they  did  originally  as  mortgagees,  and  had  no 
higher  or  other  rights  or  equities.  Other  questions  arose  in 
ihe  case;  but  the  main  one  discussed,  and  upon  which  die 
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AQpreme  court  passed,  was  whether  the  tender  and  reftisal 
after  the  law-day  extinguished  the  lien  of  the  mortgage.  The 
opinion  of  the  court  was  delivered  by  Cowen,  J.,  who  ex- 
hausted the  law  on  the  subject  His  reasons  and  the  authori- 
tiee  there  cited  seem  to  me  fully  to  sustain  the  conclusion  to 
which  he  aniYed,that  in  this  state  a  tender  and  refusal  of  the 
amount  due,  at  any  lime  after  the  mortgage  debt  became  due, 
extinguished  the  lien  of  the  moitgage.  Chief  Justice  Nelson 
concurred  in  this  result— Justice  Bronson  dissenting.  The 
case  was  taken  to  the  court  for  the  correction  of  errors,  and  tho 
judgment  of  the  supreme  court  was  affirmed:  Farmen^  F.  L  A 
L  Co.  V.  Edwardif  26  Wend.  641.  Two  opinions  were  deliv- 
ered  in  that  court:  one  by  Chancellor  Walworth,  in  favor  ol 
reversing  the  judgment  of  the  supreme  court,  on  two  grounds: 
L  That  the  agreement  for  sale  made  by  the  company  with  the 
Merritts,  mentioned  in  the  pleadings,  was  a  valid  sale  by  the  de- 
fendants of  the  premises  within  the  meaning  of  their  charter, 
and  that  consequently  they  were  no  longer  the  owners  of  the 
mortgaged  premises;  2.  That  the  tender  of  the  mortgage 
money,  after  there  had  been  a  de&ult  to  pay  it  at  the  day, 
cannot  have  the  legal  effect  of  depriving  the  mortgagee  of  his 
security,  if  for  any  cause  he  does  not  think  proper  then  to  re- 
ceive the  amount  so  tendered.  The  chancellor  enlarges  upon 
the  second  ground,  and  restates  the  reasons  which  he  had 
given  for  his  opinion  in  Merriti  v.  Lamberij  7  Paige,  844.  He 
says:  ''It  now  remains  for  the  other  members  of  this  court  tc 
decide  whether  the  vice-chancellor  and  Mr.  Justice  Bronson 
and  myself  on  the  one  side,  or  the  other  two  justices  of  the 
supreme  court  and  the  assistant  vice-chancellor  on  the  other, 
have  taken  the  correct  view  of  the  important  legal  questions 
involved  in  the  case."  It  does  not  appear  from  the  reported 
cases  whether  the  vice-chancellor  and  Mr.  Justice  Bronson 
eoneuned  with  the  chancellor  in  ids  views  on  the  second  point 
above  referred  to,  and  which,  it  is  evident,  he  regarded  as  the 
controlling  one  in  the  case.  This  question  is  the  main  one 
considered  by  Senator  Verplanck,  who  delivered  the  opinion 
of  the  court  for  affirmance.  Ho  discusses  this  question  with 
his  usual  learning  and  research,  and  arrives  at  the  clear  con- 
clusion that  a  tender  of  the  amount  due  on  a  mortgage  after 
the  law-day  extinguishes  the  lien  of  the  mortgage.  It  does 
not  appear  distinctly  that  all  the  judges  voting  for  affirmance 
eoneurred  with  him  upon  this  ground;  but  I  think  the  case, 
JS  stated  by  the  reporter,  shows  that  they  must  have  done  so. 


152  EoBTRiOHT  V.  Cadt.  [Now  YoAp 

If  we  should  adhere  to  the  rule  laid  down  by  this  court  in 
James  v.  Pattenj  6  N.  Y.  9  [55  Am.  Dec.  376],  it  must  be  held 
that  the  judges  concurring  in  the  opinion  delivered  by  Senator 
Verplanck  are  to  be  regarded  as  agreeing  with  him  upon  all 
the  points  discussed;  but,  irrespective  of  that  rule,  we  think 
it  quite  clear  that  the  case  was  decided  on  that  point. 

The  same  question  was  again  presented  in  the  supreme 
court  in  Amot  v.  Postf  6  Hill,  65.  The  court  was  tiien  held 
by  the  same  judges  as  sat  in  Edwards  v.  Farm$nf  F.L&L, 
Co.f  21  Wend.  467.  Bronson,  J.,  delivered  the  opinion  of  the 
court  in  this  case,  and  says:  "It  has  always  been  held  that  a 
tender  at  the  day  discharged  the  lien  of  the  mortgage;  and 
although  a  clear  departure  from  the  old  law,  it  is  fully  settled 
in  this  state  that  a  tender  after  the  day  will  have  die  same 
effect,  citing  Jackson  v.  CraftSy  18  Johns.  110,  and  Edwards  ▼. 
Farmers^  F.  L  &  X.  Co.,  eupm.  I  know  that  in  the  case  of 
Edward  v.  Farmers^  F.  I.  &  L.  Co.^  supra^  the  law-day  was  ex- 
tended by  the  charter  of  the  company;  but  the  broad  principle 
was  asserted  that  a  tender  at  any  time  before  foreclosure,  al- 
though the  law-day  has  passed,  wiU  have  the  effect  of  dis- 
charging the  lien  of  the  mortgage."  The  judgment  in  this 
case  was  reversed  in  the  court  for  the  correction  of  errors,  by 
a  vote  of  eleven  to  nine:  Post  v.  Amot^  2  Denio,  844  Senator 
Hard,  who  delivered  the  first  opinion  for  reversal,  says:  ''It 
is  undoubtedly  a  well-settled  principle  that  a  tender  at  the 
day  of  the  amount  secured  by  a  mortgage  upon  lands  extin- 
guishes the  lien.  It  has  been  decided  in  this  state,  although 
the  principle  is  a  departure  from  the  ancient  law,  that  a  ten- 
der after  the  day  and  before  foreclosure  discharges  the  lien." 
But  he  adds  that  ''where  the  mortgage  has  been  foreclosed, 
there  is  no  authority  for  saying  that  a  tender  to  the  purchaser 
under  the  foreclosure  will  extinguish  his  title."  He  then  dis- 
cusses the  cases  of  Jackson  v.  Crafts j  18  Johns.  110,  and  Edr 
wards  v.  Farmerff  F.  L  &  L.  Co.^  21  Wend.  467,  and  holds 
that  they  decide  nothing  in  conflict  with  this  proposition. 
Upon  this  ground,  he  was  for  reversal  of  the  judgment  of  the 
supreme  court;  and  he  certainly  advances  nothing  in  conflict 
with  what  he  states  had  been  decided  in  this  state,  to  wit,  thai 
a  tender  after  the  day  and  before  foreclosure  discharges  the 
lien.  An  examination  of  the  opinion  delivered  by  Senator 
Porter  will  show  that  his  vote  for  reversal  proceeded  on  the 
ground  that  the  purchaser  at  the  mortgage  sale  could  not  be 
divested  of  the  title  he  acquired  at  it  by  a  tender  of  the 
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umoant  due  on  the  mortgage  by  the  mortgagor.  I  do  not 
imderstand  this  senator  aa  advancing  any  idea  in  conflict  with 
the  mle  of  decision  as  stated  by  Senator  Hard. 

It  is  tme  that  Senator  Johnson,  in  his  opinion,  proceeds  to 
show  that  the  cases  of  J<iehon  v.  CrafU  and  Edwards  v.  Fat' 
vkffnf  F.  L  &  L.  Co.^  supra^  fail  to  establish  the  role  that  an 
unaccepted  tender  to  the  creditor  by  one  entitled  to  redeem  a 
mortgage,  made  after  the  law-day,  will  exting^h  the  lien  of 
the  mortgage.  After  discussing  these  cases,  he  says:  *'  I  think, 
therefore,  it  may  be  safely  assumed  that  there  is  no  binding 
authority  requiring  us  to  hold  that  a  mere  tender  after  the  day 
of  payment  has  passed  will  hare  the  effect  of  discharging  the 
lien."  He  then  discussed  the  effect  of  the  sale  upon  the  right 
of  redemption;  and  upon  both  grounds  was  in  £eivor  of  revers- 
mg  the  judgment  of  the  supreme  court  Senator  Sedgwick 
concurred  with  Senator  Johnson  substantially,  and  senators 
Bockee  and  Clark  delivered  verbal  opinions  in  favor  of  revers- 
ing, on  the  groimd  that  a  tender  after  the  law-day  did  not  ex- 
tinguish the  lien.  Talcott,  senator,  who  delivered  an  opinion 
tat  affirmance,  discusses  both  grounds;  and  in  reference  to 
the  tender  extinguishing  the  lien  of  the  mortgage,  says,  after 
citing  the  cases  of  Jackson  v.  CraftSj  18  Johns.  110,  and  Ed* 
wards  v.  Farmer^  F.  L  &  L.  Co.,  21  Wend.  467,  and  that  of 
Burnett  v.  Dewnistonj  5  Johns.  Ch.  35:  '*  These  cases  hold  that 
a  tender  will  discharge  the  lien  of  the  mortgage,  though  not 
made  imtil  after  the  law-day;  and  that  doctrine  is  in  accord- 
ance with  the  theory  of  mortgages  now  well  established  by  a 
series  of  recent  decisions."  Gardiner,  president,  delivered  an 
opinion  in  favor  of  affirmance,  discussing  only  the  effect  of  the 
sale;  and  Senator  Lester  also  delivered  an  opinion  for  affirm- 
ance, on  what  grounds  it  is  not  stated.  Assuming  that  the 
nine  members  who  voted  for  affirmance  concurred  in  the 
opinion  of  Senator  Talcott,  and  that  the  five  senators  who  voted 
for  reversal,  and  expressed  no  opinion,  concurred  in  the  views 
expressed  by  senators  Johnson,  Sedgwick,  Bockee,  and  Clark, 
we  then  have  eleven  members  of  the  court  affirming  it  to  be 
the  well-settled  rule  in  this  state  that  a  tender  after  the  law- 
day  will  extinguish  the  lien  of  the  mortgage. 

This  brief  review  of  the  course  of  decisions  in  this  state,  it  is 
submitted,  shows  that,  in  truth,  the  rule  has  prevailed  here, 
and  been  well  recognized,  ever  since  the  decision  of  Jackson  v. 
CraftSj  18  Johns.  110,  in  1820;  and  that  the  doubte  thrown 
upon  that  dedson  by  the  chancellor,  in  Merritt  v.  Lambsri^ 
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have  never  been  adopted  by  any  other  court  in  this  state,  bat 
were  distinctly  repudiated  and  overruled  by  the  court  of  errors^ 
in  Edwards  v.  Farmers^  F.  L  &  L.  Co.y  21  Wend.  467,  and  by 
the  supreme  court  subsequently  in  Amot  v.  Poety  6  Hill.  65; 
and  this  rule  was  again  affirmed  in  that  case  by  the  court  of 
errors,  in  1845.  We  are  bound,  therefore,  I  think,  to  regard 
this  as  the  settled  law  of  this  state,  and  are  not  at  liberty  to 
return  to  the  old  rule  of  the  common  law,  which  has  beea 
shown  to  be  wholly  inapplicable  to  the  light  in  which  mort-^ 
gages  are  regarded  in  this  state. 

It  is  not  perceived  how  the  mortgagee  is  to  be  embarrassed, 
or  his  security  impaired,  by  the  adoption  of  this  rule,  as  seem* 
to  be  supposed  by  the  chancellor,  in  Farmen^  F.  L  &  L.  Co, 
V.  EdwardSj  26  Wend.  552.  If  the  mortgagor  does  not  tender 
the  full  amount  due,  the  lien  of  the  mortgage  is  not  extin* 
guished.  The  mortgagee  runs  no  risk  in  accepting  the  tender. 
If  it  is  the  fuU  amount  due,  his  mortgage  lien  is  extinguished 
and  his  debt  is  paid.  This  is  all  he  has  a  right  to  demand  or 
expect,  and  all  he  can  in  any  contingency  obtain.  His  accept- 
ance of  the  money  tendered,  if  inadequate  and  less  than  the 
amount  actually  due,  only  extinguishes  the  lien  pro  tonto,  and 
the  mortgage  remains  intact  for  the  residue.  A  much  greater 
hardship  might  be  imposed,  and  serious  injury  be  produced, 
by  holding  that  the  mortgagor  cannot  extinguish  the  lien  of 
the  mortgage  by  a  tender  of  the  full  amount  due.  It  has  never 
occurred  to  any  judge  to  argue  that  a  pawnee  was  in  great 
peril,  and  in  danger  of  losing  the  benefit  of  his  pawn,  by  the 
enforcement  of  the  well-settled  rule,  that  a  tender  of  the  amount 
of  the  loan  and  interest,  and  refusal,  extinguished  the  lien  on 
the  pawn.  Littleton  well  says  that  it  shall  be  accotmted  a 
man's  own  folly  that  he  refused  the  money  when  a  lawftd  ten* 
der  of  it  was  made  to  him.  The  only  effect  upon  the  rights  of 
the  mortgagee  is,  that  the  land  or  thing  pledged  is  released 
from  the  lien,  but  the  debt  remaineth. 

The  only  remaining  question  to  be  considered  is,  whether 
the  tender  in  this  case  was  well  made,  it  not  being  followed 
with  the  allegation  of  touts  temps  prists  and  the  money  not 
having  been  brought  into  court  It  will  be  seen,  by  reference 
to  the  authorities,  that  these  are  not  required  when  the  tender 
has  only  the  effect  of  extinguishing  the  lien,  and  does  not 
operate  to  discharge  the  debt  or  sum  owing.  In  the  latter 
case,  the  averment  of  touis  temps  prists  followed  by  bringing 
the  money  into  court,  is  essential  to  a  good  plea  of  tender: 
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Hufne  Y.  Pejioe,  8  East,  168;  Giles  v.  HaHia,  1  Ld.  Raym.  254. 
But  if  a  man  make  a  bond  for  the  payment  of  a  loan  of 
money,  and  afterwards  makes  a  defeasance  for  the  payment  of 
a  lesser  sum  at  a  day,  if  the  obligor  tender  the  lesser  smn  at  the 
day.  and  the  obligee  refnse  it,  he  shall  never  have  any  remedy 
by  law  to  recover  it,  because  it  is  no  parcel  of  the  smn  con* 
tained  in  the  obligation.  And  in  this  case,  in  pleading  of  the 
tender  and  refosal,  the  party  shall  not  be  driven  to  plead  that 
he  is  yet  ready  to  pay  the  same,  or  to  render  it  in  court:  C!o. 
ULj  note  to  sec.  835.  The  same  principle  was  held  by  the 
rapreme  court  of  this  state,  in  HwiUer  v.  Le  Conte^  6  Cow.  728, 
and  cases  there  cited. 

No  question  in  reference  to  the  taxes  arises  in  this  cause, 
upon  the  tacts  found  by  the  referee.  The  referee  found  in 
fiivor  of  the  appellants  upon  the  question  relating  to  them; 
and  to  his  finding  in  that  respect,  the  plaintiff  took  no  except 
tion.    It  is  not,  therefore,  to  be  reviewed  in  this  court 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 


OoMROOKt  OL  J.y  also  dalivired  aa  opmioa  in  hifw  of  renndag  the  Jadg> 
■entof  tbaaapmiisooiirt.  HeMidthaonlyqiiMtioninthooaMWMyWlMtlMr 
a  taoder  msda  aftar  a  mortgnga  u  dne,  by  the  owner  of  the  laodi  morlgigedt 
diMliMrgM  the  KsD.  Thii  q;M«tioo»  he  nid,  wm  folly  dttermmad  forty  ya^ 
■fo^  bj  tbe  Mipgeme  oonrt  of  Kow  Yori[,  in  the  oaae  of  Jadttou  ▼.  Orqfig,  IS- 
JoIdhl  IIOl  Keazly  twenty  yeus  later  tbe  nmo  qnestum  aroae  oonoonently, 
craaarijrso^inthoooQrtof dtanoayaadinthonipromoooiirt.  Ttmmmim 
Mfih  of  thoao  ooorta  origbuttad  in  the  aamo  tnmaaetion.  Tbo  oaao  in  tbe  m- 
^nmb  ocmtinmMwanlar,  Farmer^  F,LSL.  CiK,  21  WeaaiLiffJi  and  thai 
m  the  ooait  of  ohanoery  waa  iferKtt  T.  ZamterC»  7  Paige,  844.  Intbo  Uttar 
eaaa,  CbaaoaUor  Walworth  waa  of  t^inion  that  a  mere  tender,  nnaooepted, 
did  not  diacfaaige  tbe  lien,  and  be  eriticiaed  tbe  opinion  of  JndgeWoodwoitbt 
In  Jaetmm  t.  CrqfUt  mtpra,  tor  the  reaaon  that  tbe  Bngliab  anthoritiea  tddob 
he  fefatxed  to  vehted  to  a  tender  on  the  day  when  the  mortgage  debt  beoaaa 
daei  On  this  oritieiam  tbe  leemed  dhsef  jnatioe  obaerred,  that  by  tbe  an* 
cient  ocwnmnn  law,  a  mortgage  waa  a  grant  of  Uad  daf eaaiUe  on  tbe  oonditioa 
nbeeqpent  of  paying  tbe  money  at  tbe  exaot  time  apeoified.  On  a  failnre  to 
perfona  that  oondition,  the  grant  waa  abaolnte,  and  neither  tender  nor  pay^ 
manft  made  afterwarda  ooold  have  the  eflbot  to  rereat  tbe  title.  The  apeoified 
tiaw  of  payment  waa  oaUed  the  law-day,  beeaaae  after  default  the  legal  ri^ta 
of  the  mortjgagor  were  gone.  Theeatatebeoameveatedinthemarl|pigeealH 
Mlotelyy  beomae  the  original  grant  waa  freed  from  tbe  oondition.  Aftar 
footing  the  following  hmgnage  of  tbe  cbanoellor:  ''For  theae  reaaona  it  ii^ 
ttat  the  mortgagor,  or  bia  aaaigna,  or  anbaequent  ineombranoera  npon  tfao 
mortgaged  prandaei^  are  driven  to  a  bill  to  redeem,  where  the  mortgagee 
cefnaea  to  receive  what  ia  eqnitably  dne  to  him.  Bat  thia  coold  not  be  neoea* 
mry  if  a  mere  tender  of  tbe  amount  due  after  the  mortgage  baa  become  for* 
feited  would  have  the  legal  effect  of  diaehaxging  tbe  mortgaged  premiaea  from 
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the  lien  of  the  mortgms^  "—the  chief  justice  said:  "  It  is  a  Belf-evident  propo> 
BiticQ,  which  the  chancellor  need  not  have  undertaken  to  prove,  that  when 
the  law  was  that  even  payment  after  the  law-day  would  not  di8chai|;e  the 
mortgage,  a  mere  tender  could  not  have  such  an  effect.  He  was  probably  qnite 
correct  in  saying  that  the  Knglish  authorities  cited  by  Judge  Woodworth  re- 
ferred to  tender  at  the  day,  because  those  authorities  were  of  a  date  when  even 
payment  after  the  day  did  not  divest  the  estate  or  interest  of  the  mortgagee. 
But  Judge  Woodworth  and  the  eminent  men  who  sat  with  him  on  the  bench  of 
the  supreme  court  considered,  what  the  learned  chancellor  seems  to  have  failed 
to  notice,  the  fundamental  change  which  the  law  of  mortgage  had  undergone 
long  before  the  decision  in  Jaekaon  v.  Crr^ftt  was  pronounced.  In  this  state^ 
a  mortgage  had  always  been  regarded  as  a  mere  security  or  pledge  for  the 
debt;  and  the  rule  had  always  been  that  payment  at  any  time  dischai-ged  the 
lien,  so  that  no  reconveyance  of  the  estate  was  necessary.  It  aeems  to  me, 
therefore,  that  the  authorities  cited  by  the  supreme  court,  on  the  effect  of 
tender,  were  extremely  pertinent  to  the  question,  because  they  showed  very 
conclusively  that  a  tender  at  the  law-day  had  the  same  effect  on  the  mortgage 
as  a  payment  on  that  day.  Underlying  this  particular  proposition,  of  course^ 
was  the  more  general  doctrine  that  when  a  certain  effect  must  be  given  to  a 
payment,  a  tender  will  have  a  like  effect.  This  was  what  the  supreme  coorfe 
undoubtedly  meaati  and  the  antborities  cited  simply  showed  the  iqpplicatiaik 
of  the  principle  to  the  law  of  mortgage.  The  principle  itself,  or  its  applica* 
tion,  was  not  questioned  by  the  chancellor;  but  he  did  not  consider,  so  far  aa 
appears,  that  the  rule  had  become  entirely  settled  giving  to  a  payment  after 
the  day,  and  on  the  day,  precisely  the  same  consequences.  I  think,  there- 
fore, with  great  respect  for  a  jurist  so  learned  and  accurate^  that  he  diffared 
from  the  supreme  court,  and  criticised  its  opinion,  without  due  reflection 
upon  the  real  ground  of  the  dednon." 

The  learned  judge  then  turned  to  the  case  of  Edwarda  v.  Formal  F,  L  ^ 
L,  C6,t  21  Wend.  467,  which  he  reviewed  at  some  length.  He  said  that  the 
supreme  courts  with  a  new  bench  of  judges,  in  that  case  reaffirmed  its  posi- 
tion in  Jadtaon  v.  Chrc^fte,  18  Johns.  110,  after  a  most  elaborate  and  searching 
examination.  The  case  was  then  carried  to  the  court  for  the  correction  of 
errors,  which  affirmed  the  judgment  of  the  supreme  court.  Beferring  to  the 
case  in  the  latter  court,  the  learned  chief  justice  said:  ''The  cause  was  most 
fully  argued  by  some  of  the  ablest  gentiemen  at  the  bar,  and  the  deoiBion  of 
the  court  was  pronounced  beyond  all  possibility  of  cavil  on  the^  very  point 
now  in  controversy Ko  one  who  will  read  the  case  with  a  littie  atten- 
tion can  fail  to  be  satisfied  that  it  was  a  decision  most  deUberately  pro- 
nounced upon  the  very  question  now  to  be  determined."  The  chief  justice 
then  reviewed  the  cases  of  Amot  v.  Post,  6  HiU,  66,  and  Poai  v.  Amd,  2 
Denio,  344,  and  stated  that  the  decision  in  the  latter  case  did  not  reverse 
the  rule  on  the  point  under  consideration,  or  unsettie  the  law  which  had  beeoi 
so  weU  established.  In  reference  to  the  case,  he  said:  "  It  is  a  perfectiy  just 
commentary  upon  the  case  to  say  that  it  settied  no  legal  proposition  what- 
ever, and  much  less  must  it  be  received  as  unsettling  a  rule  which  had  be- 
come firmly  fixed  in  the  jurisprudence  of  this  state." 

Having  stated  the  dear  result  of  the  authorities  on  the  question  under 
consideration,  the  chief  justice  added  that  the  renewed  discussion  of  the 
question  might  seem  to  be  unnecessary,  but  he  could  not  help  saying  that  a 
decision  by  the  court  in  opposition  to  tiie  rule  laid  down  in  the  cases  referred 
to  would  introduce  into  the  law  of  mortgage  an  inconsiBtency  too  plain  to 
escape  observation.    He  said  that  the  doctrines  originating  in  the  courts  ot 
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equity,  respoctiiiK  th6  righti  of  moFtgftgor  uid  mor^pigMy  haT6  bMQ  iiMXV* 
pontod  into  the  code  of  the  common  law,  so  that  there  ia  now  no  difference 
bwiween  the  two  syatema;  and  thia  haa  been  tme  in  sabstance  for  nearly  a 
eattnzy  paat  In  anpport  of  thia  yiew,  he  cited  Martin  ▼.  MowUm,  2  Borr. 
«78;  Kmg  ▼.  8L  JikhaOs,  Dong.  632;  and  Kmg  ▼.  Bdhtgiom,  1  East,  288.  In 
New  York,  he  said,  the  mles  of  law  and  equity  in  regard  to  mortgages  have 
never  differed  in  any  degree;  it  being  the  doctrine  of  both  systems  that  a 
mortgage  ia  bat  a  personal  interest  merely,  lliis  proposition  was  fully  de- 
termined in  Jhnq^oa  ▼.  MenereoM,  11  Johns.  634;  S.  0.,  6  Am.  Dec.  383. 

It  has  been  held  in  repeated  deeialons  that  the  mortgagee  cannot,  in  any 
way,  oonTey,  devise,  mortgage,  or  inoomber  the  land,  while  the  mortgagor 
can  do  all  these  things;  that  judgments  against  a  mortgagee  do  not  affect  his 
iiitarest  in  the  bmda  mortgaged;  that  snch  an  interest  does  not  descend  to 
beiza^  bat  goes  to  the  personal  representatire  aa  a  chose  in  action;  that  it  is 
not  snbject  to  dower  or  enrtesy;  that  it  paasse  by  a  parol  transfer,  and  by 
any  txanafer  of  the  debt;  and,  finally,  that  it  ia  eztingaiahed  by  payment,  or 
by  whatever  extingaiahee  the  debt.  Replying  to  the  aoggestion  of  the  fact 
tibat  the  mortgagee  ooold  maintaJTi  ejectment  against  the  mortgagor,  until  the 
reviaed  atatatea  abdiahed  that  remedy,  and  that^  even  aince  those  atatatea, 
the  mortgagee,  being  in  poaaeaaion,  may  retain  it  untQ  the  debt  ia  paid,  he 
said  that  thia  does  not  preaent  any  anomaly  or  inconsiatency  in  the  law.  The 
mortgagee's  right  in  such  caaea  ia  but  a  right  to  recover  or  to  retain  the  pes* 
aesaion  of  the  pledge  for  the  purpose  of  paying  the  debt.  Such  a  right  ia  but 
^  incident  of  the  debt,  and  haa  no  relation  to  a  title  or  estate  in  the  lands. 
Ejectment,  in  ita  origin,  waa  only  a  remedy  to  reoover  poaaession  according 
to  aome  temporary  right,  and  it  waa  only  by  reaort  to  fiction  that  the  title 
▼aa  at  leaigth  allowed  to  be  brought  into  controversy.  There  is  nothing  in* 
conaisteat  or  anomaloua  in  allowing  the  possession  onoe  acquired  for  the 
purpose  cl  satisfying  the  mortgage  to  be  retained  until  that  purpose  ia  accom- 
plished. When  that  puipoae  is  attained,  the  possessory  right  ceases  instantly, 
and  the  title  is,  aa  before,  in  the  mortgagor  without  a  reconveyance.  The 
notioa  that  a  mortgagee'a  possessioii,  whether  before  or  after  default,  enlarges 
hb  estate,  or  in  any  respect  changes  the  simple  relation  of  debtor  and  credi- 
tor between  him  and  his  mortgagor,  reata  upon  no  foundation.  There  are 
terms  of  the  ancient  law  that  have  come  down  to  na,  having  long  survived  the 
principlefl  of  which  they  were  the  appropriate  expression.  These  terms  now 
eageuder  confusion  and  uncertainty  in  minda  that  derive  their  conceptions 
irom  words  rather  than  thinga.  The  term  **  law-day  "  onoe  very  expressively 
marked  the  time  when  all  legal  rights  were  lost  and  gone  by  the  mortgagor's 
default.  But  there  ia  now  no  such  time  until  foreclosure  by  a  judicial  aen- 
tenoe  or  aale  under  a  power.  So  the  words  "  redemption  "  and  **  equity  of 
redemption "  survive,  although  the  ideas  they  onoe  represented  have  long 
once  become  obsolete.  And  the  same  ia  the  caae  with  reference  to  the  word 
"  forfeiture  "  ao  often  used  in  connection  with  thia  aubject.  There  ia  now  no 
forfeitore  of  a  mortgaged  estate.  Until  foreclosure,  l^e  right  of  the  mort- 
gagor ia  the  same  the  day  after  a  default  that  it  was  the  day  before.  That 
the  tender  of  the  money  due  on  a  mortgage  made  at  any  time  before  fore- 
doaure^  discharges  the  lien,  is  the  logical  result  of  premises  which  are  admitted 
to  be  tme.  These  are  that  the  mortgagor  has  the  same  right  after  aa  before 
a  default  to  pay  his  debt^  and  so  clear  his  estate  from  the  incumbrance;  and 
that  payment  being  actually  made,  the  lien  thereby  becomes  extinct.  We 
havc^  then,  only  to  apply  an  admitted  prindplo  in  the  law  of  tender  that  ten- 
der is  equivalent  to  payment  aa  to  all  things  which  are  incidental  and 
sorial  to  the  debt 
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Replying  to  the  argnmfliit  that  martgagees  would  be  pat  to  great  inoonyen- 
ienoe  if  at  any  period,  liowever  remote  from  the  time  of  maturity,  they  mnei 
know  the  amount  of  the  debt  and  aooept  a  tender  on  peril  of  loeing  their 
eeeuiity,  the  learned  chief  Jnitioe  nid:  ''The  force  of  this  argameat  ie  not 
peroeiTed.  As  a  tender  mnst  be  nnqnaiified  by  any  conditioni,  there  cea 
never  be  any  good  reaaon  for  not  accepting  the  eom  ofTered,  whether  it  bo 
offered  when  it  ie  doe  or  afterwaide.  By  accepting  the  tender,  the  creditor 
Iceee  nothing,  and*  incnrs  no  hasard.  If  the  earn  be  insofficient,  the  aBContf 
remains.  It  ia  only  by  refnaing  that  any  inconvenience  can  pcaaibly  artae. 
Bat  whatever  may  be  the  ccnaeqnencea  of  refaaal,  the  creditor  may  jnatly 
chaige  them  to  hia  own  folly.* 

Sbldsh,  CLntXB,  Wbioht,  Baooh.  and  Dsvio^  JJ.,  conoaned;  Dsnio^  J.« 
patting  hia  ccnoarrence  on  the  groand  that  the  qneation  waa  ao  far  detar- 
mined  by  anthcrity  in  thia  atate,  that  it  woold  now  be  indiacreet  to  re-ezaEm* 
ine  it  in  the  light  of  rcaaon  and  the  analogiea  of  the  law. 

WxLLn,  J.,  delivered  a  diaaenting  opinion.  He  aaid  that  the  only  qnea- 
ticn  in  the  caae  waa  whether  the  tender  made  by  the  defendant,  Gady,  waa^ 
nnder  the  dronmatanoea,  eflbctnal  to  extricate  the  premiaea  in  qneetion  from 
the  lien  created  by  the  mortgage  of  Blont  to  Miller.  He  reviewed  the  caeee 
cited  in  the  prevailing  opiniona,  and  in  apealdng  of  Jadtmm  v.  Ort^U,  18 
Johna.  110^  aaid  that  the  qneaticn  of  the  time  when  the  tender  in  that  case 
waa  made  doea  not  appear  to  have  been  raised;  ncr  doea  the  diatinction  be- 
tween a  tender  made  on  the  day,  and  one  made  af terwarda,  appear  to  have 
been  conaidered  by  the  coart.  The  anthoritiea  dted  in  that  caae,  he  aaid, 
prove  nothing  more  than  that  a  tender  at  the  time  and  place,  accofding  to 
the  ccndition  of  the  mortgage^  will  discharge  the  lien.  He  quoted  with  ap- 
proval the  langoage  of  the  chancellor  in  MerriU  v.  Laanheri,  7  Baige^  844. 
Of  Edward§  v.  Farmer^  F.  I.  S  L.  Co.,  21  Wend.  467,  he  aaid:  «It  may 
well  be  that  in  the  deciaion  of  the  caae  a  majority  cf  the  Jndgea  entertained 
the  opinion  that  a  tender  after  the  day  doea  not,  pet  ae,  diMharge  the  lien  of 
a  mortgage.**  He  aaid  that  the  dedsioa  of  the  aame  caae  in  the  court  of 
errora,  reported  in  26  Id.  641,  ia  no  authority  upon  the  preoiae  queetioa 
to  be  decided  in  the  caae  at  bar.  The  caae  of  Po&t  v.  Amot^  6  Hill,  66,  he 
aaid,  provea  nothing  with  certainty  on  either  aide  of  the  question.  He  ad- 
mitted that  the  caae  of  Amoi  v.  Pott^  2  Denio^  344^  doea  not  conclnsively 
prove  that  the  rule  of  the  common  law  en  this  subject  ia  atill  the  law  of  thia 
atate,  but  he  aaid  that  ita  atrong  tendency  ia  that  way.  In  hia  opinion  the 
queation  ii  atiU  an  open  aa  well  aa  a  vexed  question,  and  the  weight  of 
authority  in  favor  of  the  rule  as  it  existed  at  the  common  law.  He  said  that 
mortgages  are  substantially  what  they  always  were,  and  that  he  knew  of  no 
difference  between  the  right  of  the  mortgagor,  or  of  the  person  owning  the 
equity  of  redemption,  to  redeem  the  premises  from  the  lien  of  the  mortgage, 
aa  that  right  now  exists,  and  as  it  existed  in  the  time  of  Coke  or  Littleton. 
He  thought  the  rule  contended  for  by  the  plaintiff  to  be  reasonable,  con- 
venient, and  just  H  at  the  time  fixed  for  the  payment  of  the  debt  the 
mortgagor  pays  or  tenders  payment  and  the  mortgagee  ref uaea  to  receive,  hia 
lien  ii  gone  forever;  but  if  the  mortgagor  allowa  the  law-day  to  paaa  without 
payment  or  tender,  he  then  ia  a  defaulter.  It  seemed  to  him  that  the  old  rule 
is  the  only  just  and  wholesome  one  that  can  be  recogniaed,  and  that  it  is  as 
favorable  to  the  mor^^agor  as  he  can  reasonably  ask.  The  rule  contended 
for  by  the  defendant  would,  he  thought,  in  many  caaea  operate  aa  a  bounty 
to  negligent  and  defaulting  debtora,  and  mortgageea  would,  nnder  its  work- 
ingi^  be  induced  to  purchase  their  peace  at  an  unjust  aacriflee  of  their  righta. 
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For  the  reasoiiB  BfeBted  by  him,  he  nad  that  the  mle  of  the  oommffn  law,  in 
rdataoa  to  the  effisct  of  a  tender  after  the  law-day,  is  etill  the  law  of  tiiie 
etate;  and  ai  the  tender  in  thie  caae  had  not  been  kept  good,  and  the  defend* 
■at  •  answer  <wntained  no  oifer  of  payment^  and  the  fMti  found  by  the  oonrt 
did  not  show  that  the  tender  had  in  any  aenee  been  kept  good,  or  that  the 
defendant  was  ready  to  pay,  eto.,  he  thoQ|^t  he  eoold  ha?e  no  benefit  by 
ffwaon  of  it^  and  that  the  jndgment  ahoold  be  alBrmed  with  eoati. 
Jndgnient  xevened. 

Ikmnn  of  Mokst  Dux  aa  Moetoiox  jlt  Avt  Tdoi  xhobb  Finn- 
cuNCKX  BnoBABOV  loKK  (w  MaBffGAax,thoa|^  made  after  the  law-day  and 
not  kept  good:  ^or^  ▼.  Tatham,  2  Abb.  Appw  Dec  399;  WaUk  ▼.  Ruigmn 
r.L  Cb.,  13 Abb. F^.  37;  HojOAmv.  Kdk/,  1  Abb.  P^.,K.  a,  76;  &0.,  iRobt 
173;  ifterv.  BeAman,  14  Abb.  P^.,  N.  &,  6;  a  C,  0ON.  Y.  343;  Bmritr. 
Job,  06  Btfbu  237;  CampbeU  ▼.  Parker,  9  Btmw.  833;  Haitkai  ▼.  Swarm,  4A 
Eaw.  'Br.  161;  a  G.,  1  Tbomp.  ft  0.  663;  HoMb  y.  VoUmuUag,  49  How.  Ft. 
170;  JJeteBv.  jBar6er,  6Han,64l;  £RS  ▼.  iSfyraeHw  efe.  iK.  i2.  Ox,  8  Id.  296; 
ffiridUn^v.  Mtmgar,  41 K.  Y.  168;  Xowrvneer.  ifaEBi0e/(  63 Id. 23;  BUUty. 
na^  Id.  689;  ffa^r.  JomptU,  26  GbL  646;  Mahler  y.  Nmebaar,  88  Id. 
171;  JCbMwh  t.  Or^ppen,  87  Id.  2SS0;  all  citing  the  prine^  eaw.  Tbe  prin- 
cipal eaae  iaaleooHed,  bot  not  appcoyed  on  thia  pointy  in  Oralm  t.  MeCfaom,  81 
10.482;  and  in  Toofikier,  BaHe,  11  Neb.  160L  Ibelienof  amortfice  ia 
diaehacged  bja  tender:  i|fa^yT.  SL  John,5lMaM.  166;  a  0.  on  appeel,  66 
H.  Y.  818;  JHwr  ▼.  Toafarf  Aieii^  Book,  70  Id.  668;  ffariieif  r.  Tatham, 
IRobt  280;  CbrvOm  r.  ^wiyAfvy,  12  Miok.  278^  etting  the  prinoipal  oeea. 

br  Nkw  Yobs,  IfdoaoAOx  n  Mna  Sxomonr  iqb  Ddt,  and  the  title  le- 
anine  in  thie  mortgagor,  mitil  diToeted  by  foradonxes  Kern  Tori  L.  L  S  T* 
Gx  ▼.  Cbeed;  6  Abb.  Ft.,  K.  a,  162;  JOaerr.  Bedaaam,  11  Id.  161;  a  a,  42 
How.  Ft.  86;  Tea  Eyek  r.  (Mg,  2  Hon,  466;  a  0.,  6  Ihoop.  4  a  76; 
KmdaetbodBer  £.  /•  Ctk  v.  Ndam,  13  Hon,  824;  Vaa  Ambargh  ▼•  J&oMMr,  16 
Id.  206;  MadlemAve.  Oh.  r.  OBver  8L  €%.,  41  N.  Y.  Snper.  Ot  878;  Trbam 
T.  Monk,  8  Lmm.  611;  Fowerr.  Lettar,  23  K.  Y.  631;  Stoddardr.  Bari,  Id. 
660;  JEeflJr ▼.  ^Ttnia,  26  Id.  20;  Mammr.  Xoitf,  40 Id. 486;  Ai66eaT.  MmAoa, 
63Id.227;  TVimniT.  ifanA,  64 Id.  604;  TViMfMi </ (Tiite OoO^ ▼.  VF%eetev 
€1  Id.  118;  TeaEgek  r.  Oraig,  62  Id.  421;  Jff^aad  ▼.  Badger,  86  CkL  4H 
iQ  eiting  the  prineipal  case.  A  forfeitue  by  lulnie  to  oomply  witk  the 
tecma  of  »  mortgnge  gives  no  new  ri^^t:  Letg  r.  Ma^for  ate.  4^  If.  IT.,  3  Bobt^ 
800^  eiting  the  principal  oaee. 

Thb  tbivgifal  cum  is  oetxd  to  theee  pointe  in  the  following  oaaes:  The 
riijbA  of  »  junior  inonmbnuneer  to  extingniah  the  lien  of  a  oenior  inoombranoe 
enntiniiea  ontil  that  incambFinoe  baa  been  foredoeed;  PetAodg  ▼.  Boberts,  47 
Herb,  97;  a  mortgigae  lawfolly  in  poaioerion  vnder  a  morlg»ge^  npon  which 
■ome  amount  ii  dne^  oen  retain  aneh  poaaaaaion  againat  the  mortgagor  ontQ 
■Mkamoont  baa  bean  paid:  MadkonAve.  CK  ▼.  OUmrSL  Oh.,  73  K.  Y.  94; 
the  remedy  of  the  owner  in  fee  ia  not  confined  to  a  biU  in  eqnity  to  redeem; 
bothe  haa  aeononxTent  remedy  law;  he  may  tender  the  amoont  dne  upon  the 
aortgage^  and  bring  ejeotment  at  any  time  before  twenty  yeara'  adrerae  poe- 
haa  mn  againat  hinu  NaUoaal  F.  L  Oo.  'r.  MeSia^,  21  Id.  191;  the 
of  a  tender  doea  not  prejndioe  the  right  of  the  party  to  reoover 
the  balance^  if  more  ia  rightly  doe,  while  to  refoae  it  la  to  loae  interest,  if  it 
diall  be  found  that  the  aom  tendered  waa  all  that  waa  due:  Baa&eodl  y.  Nem 
TofkJtH.  R.  R.  Ox,  46  Barb.  668;  a  G.,  80  How.  Fr.  230;  Qraig  ▼.  Qrun,  9 
Han,  310;  it  ia  neoeaaary  to  bring  the  money  tendered  into  ooort^  in  order  to 
dsprive  a  creditor  of  kia  interesti  though  not  neoeaaary  to  diaohazge  a  Uaai 
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RooBcwU  T.  BuIVb  Head  Bank,  i5  Barb.  584;  Simpgon  ▼.  Freiu^  25  How.  Br. 
465.  In  case  of  a  tender  at  common  law  before  suit  broagfat»  like  one  on  » 
promiBBory  note,  it  is  neceesary  for  the  purpose  of  pleading  it^  for  the  defend- 
ant when  sned,  to  pay  the  money  into  oonrt^  and  give  notice  at  the  time  of 
serving  his  answer:  Knight  v.  Beach,  7  Abb.  Pr.,  K.  S.,  246;  when  a  factor 
having  possession  of  goods  oonsigned  to  him  on  which  he  has  alien  for 
charges,  makes  a  valid  general  assignment  for  the  benefit  of  his  creditors  sad 
delivers  the  goods  to  his  assignee,  the  latter  is  the  proper  person  towfaomtfae 
owner  should  tender  the  charges  in  order  to  aoqnire  a  right  to  their  powfts 
sion:  Cook  v.  KOljf,  9  Bosw.  860. 

Thi  FBiNCiPikL  om  18  DiBnNGUiBSKD  in  Frod  V.  Tonken  Sacknge  Bank, 
8  Hon,  28;  in  Dodg$  v.  Feary^  19  Id.  278;  sad  in  HatriB  v.  Jm^  66  N.  Y. 
423. 


SWEZBY   V.    LOTt. 
Ill  Nsw  YOBK,  4SL\ 

Wkna  Shxbiiv  Lbvus  Bzaoumnr  ufoh  SuffiuiEHT  Fbofxbxt  Wmcni 
IB  Takbn  ROM  va  PoasBHiOH  nnder  replevin  snit^  in  which  he  obtain* 
judgment,  it  is  his  duty  to  prosecute  the  sureties  in  the  touidertaking  of 
the  plaintiff  in  sach  replern  suit,  and  he  is  not  entitled  to  indemnitj 
from  the  plaintiff  in  the  execution  as  a  condition  of  his  prosecating  tho 
undertaking.  . 

Lff  AcnoH  AOAZNsr  Shbbov  fob  vot  Bxtubhihg  Exiboutaon  whsbb  Ko 
EzoDSB  n  Shown  for  his  not  proseontiiig  the  undertaking  in  replevin, 
except  the  absence  of  an  indemnity  for  costs,  the  sheriff  is  liable  for  the 
amoont  of  the  debt^  and  has  no  counterclaim  for  expenses  in  the  replevin 
suit,  although  they  may  be  within  the  terms  of  the  bond  to  indemnify 
him. 

Action  oommenoed  in  the  city  court  of  Brooklyn  against 
the  defendant,  as  late  sheriff  of  Kings  county,  for  not  return- 
ing an  execution  issued  on  a  judgment  in  favor  of  the  plaintiff 
against  one  Jenkins.  The  defendant  levied  upon  sufficient 
property  to  satisfy  the  execution,  but  it  was  claimed  by  Mary 
Turner.  The  plaintiff  then  executed  to  the  defendant  a  bond 
of  indemnity  against  all  actions,  costs,  and  expenses  in  conse* 
quence  of  levying  upon  and  selling  the  property.  Mrs.  Turner 
brought  an  action  of  replevin  against  the  defendant,  and  had 
the  property  delivered  to  her,  she  executing  to  the  coroner  an 
undertaking,  as  required  by  the  code.  Her  suit  resulted  in  a 
judgment  in  favor  of  the  defendant  The  defendant  issued  an 
execution  against  Mary  Turner  in  the  replevin  suit,  which 
was  returned  by  the  coroner,  to  the  effect  that  he  could  find 
no  property  of  hers  whereof  he  could  make  the  money.  No 
action  appeared  to  have  been  commenced  on  the  undertaking. 
The  defendant  asked  the  court  to  instruct  the  jury  that  the 
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suit  of  Mary  Turner  was  a  sufficient  excuse  for  not  returning 
the  execution,  ana  that  the  defendant  was  under  no  obligation 
to  prosecute  the  undertaking,  and  that  the  indemnity  bond 
rendered  the  parties  to  it  liable  to  the  defendant  for  the  costs 
and  expenses  of  the  replevin  suit,  and  these  he  sought  to 
reco^'er  by  way  of  counterclaim,  that  claim  having  been  set 
up  in  the  answer.  The  court  refused  to  so  instruct  the  jury, 
but  instructed  them  that  as  the  defendant  had  levied  on  suffi- 
cient property  to  satisfy  the  execution,  it  was  for  him  to  show 
a  sufficient  excuse  for  not  having  returned  it;  that  the  return 
of  the  execution  against  Mary  Turner  unsatisfied,  did  not,  of 
itself,  fiimish  any  excuse,  inasmuch  as  the  defendant  had 
Culed  to  show  what,  if  anything,  he  had  done  towards  enforc- 
ing the  undertaking  which  was  an  equivalent  for  the  property 
levied  on.  The  plaintiff  had  a  verdict  for  the  amount  of  the 
unpaid  judgment,  with  interest  The  supreme  court,  on  ap- 
peal, reversed  the  judgment  of  the  city  court  The  plaintiff 
thereupon  appealed  to  this  court 

W.  B.  Aehley,  for  the  appellant 

James  M.  Campbell^  for  the  respondent 

By  Ck>urt,  Denio,  J.  The  supreme  court  was  of  opinion  that 
as  the  bond  of  indemnity  which  the  plaintiff  had  given  to  the 
defendant,  as  sheriff,  did  not  extend  to  an  action  on  the  under- 
taking, and  would  not  have  afforded  an  indemnity  against 
costs  in  such  an  action,  the  defendant  was  justified  in  omitting 
to  do  anything  further  after  the  return  of  the  execution  against 
Mary  Turner  unsatisfied.  In  this,  I  think,  the  court  fell  into 
an  error.  The  bond  was  given  in  consequence  of  the  claim  of 
Mary  Turner  that  the  property  levied  on  belonged  to  her.  By 
executing  the  bond,  the  plaintiffs  assumed  the  whole  risk 
which  the  sheriff  would  incur  in  consequence  of  that  claim, 
and  the  defendant  then  proceeded  to  execute  the  fi.  fa.  The 
result  of  the  replevin  suit  showed  conclusively  that  her  claim 
was  unfounded,  and  that  the  property  really  belonged  to  the 
judgment  debtor.  The  undertaking  given  by  the  plaintiff  in 
the  replevin  had  then  become  the  equivalent  for  the  property; 
and  though,  in  form,  it  ran  to  the  coroner,  the  defendant  was 
entitled  to  maintain  an  action  upon  it,  and  could  claim  to  have 
it  assigned  to  him:  2  R.  8.  533,  sec.  64;  Acker  v.  Ftnn,  6  Hill, 
293.  I  do  not  find  any  provision  of  law  which  would  entitle 
the  plaintiffs,  who  had  no  property,  general  or  special,  in  the 
goods,  to  an  assignment  of  the  undertaking.     By  an  arrange- 
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ment  between  them  and  the  defendant  they  might,  no  doubt» 
have  taken  upon  themselves  the  burden  of  prosecuting  the 
undertaking,  and  it  would  not  have  been  unreasonable  in  them 
to  have  done  sa  But  in  point  of  law,  the  further  duty  of  pur- 
suing the  remedy  on  the  undertaking  belonged  to  the  defend- 
ant, as  sheriff,  and  this  duty  he  neglected  for  more  than  a  year 
after  the  return  of  the  execution  against  Mary  Turner.  There 
is  nothing  in  the  case  to  show  that  the  sureties  were  not 
abundantly  responsible,  or  that  the  money  could  not  have 
been  collected,  if  the  defendant  had  enforced  the  imdertaking. 
It  seems  that  at  common  law  an  action  on  the  case  would  not 
lie  against  a  sheriff  for  an  omission  of  duty  in  the  execution 
of  process  of  this  kind;  but  the  statute  has  given  an  action  to 
the  creditor  against  him  for  not  returning  the  execution;  and 
the  settled  doctrine  of  the  courts  is,  that  where  it  has  not  been 
returned,  he  is  prima  facie  liable  for  the  debt,  but  may  mitigate 
the  damages  by  showing  that  the  defendant  had  no  property 
of  which  the  judgment  could  be  levied.  Where,  as  in  this 
case,  there  was  sufficient  property,  and  he  has  not  made  the 
money,  nor  returned  the  execution,  nor  shown  any  sufficient 
reason  why  he  has  not  done  so,  he  is  chargeable  wiUi  the  debt: 
Bank  of  Rome  v.  CurtiaSj  1  Hill  (N.  Y.),  276;  Pardee  v.  Rob- 
erUon,  6  Id.  550;  Ledyard  v.  Jonee^  4  Sand!  67;  S.  C,  7  N.  Y. 
550. 

It  has  been  urged  that  it  might  happen  that  an  action  by 
the  defendant  against  the  sureties  would  be  fruitiess,  as  they 
may  have  become  insolvent,  or  may  U&ve  justified  fraudulentiy, 
and  that  the  sheriff  might  thereby  incur  the  expense  of  an 
action  for  which  he  would  have  no  indemnity.  This  might, 
no  doubt,  so  turn  out;  but  it  is  one  of  the  burdens  of  the  office 
which  the  defendant  assumed,  and  for  which  he  can  only  be 
compensated  by  the  other  advantages  which  the  office  confers. 
The  duty  of  prosecuting  the  xmdertaking  to  judgment  and 
execution  was  as  obligatory  as  the  levying  upon  the  defendant's 
property  in  the  first  instance.  Upon  tJie  proof  in  this  case,  there 
was  nothing  to  raise  a  doubt  as  to  the  result  of  such  a  prosecu- 
tion, nor  any  reason  for  calling  upon  the  plaintiffs  to  furnish 
an  indemnity  against  any  possible  loss  which  might  be  sus- 
tained. There  was  no  ground  upon  which  the  counterclaim 
could  be  allowei.  Upon  the  comprehensive  terms  of  the  bond, 
it  is  true  that  the  obligors  might  be  liable  for  the  expenses  of 
the  suit,  though  the  judgment  was  against  Mrs.  Turner;  but 
until  the  remedy  on  the  undertaking  shall  be  shown  to  te 
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froitlefla^  it  cannot  be  said  that  the  defendant  has  saflGsred  any 
loss  or  damage  in  consequence  of  her  cUiim  to  the  property  or 
her  action  for  its  recoYery. 

I  am  in  favor  of  reversing  the  judgment  of  the  saprema 
amrty  and  affirming  that  of  the  dty  oourt 

All  the  judges  concurred. 

Judgment  accordingly. 

Lunurrov  SHxaiivioa  Fuldbb  fo  Bannar  Baooinnr:  SmAhHIt. 
fWf)r>  70  Am.  Dee.  S86,  note  296^  wtee  oHmt  eeiee  mm  eoOeeted.  A  ri|^t 
«faetiottagNiisfcadMtiff  f or  the  mere  eadniott  of  kb  doty  to  retam  ea  eve- 
«BtiflQ  did  DO*  enet  at  oonmoa  law:  Ptekr.  HmHbmi,  4S  Berix  661*  eilmg 
tbeprine^aleeee.  ^7  hie  onuinim  to  retain  en  ezeeatioov  the  ibefiffbeooaei 
IibUb  for  the  debt^  imlw  he  ihowe  eome  enlBment  reeeon;  but  he  may  ihow, 
ia  nfHjgat&on  of  damagei^  that  the  defendant  had  no  jawjyertjp  npon  whioh  the 
OMBtion  eonid  be  levied:  Wtklsr.  Oomor,401X.Y.Bagm.OLSli  B^kmm 
w.Oemm't  IS  Hon,  6i2;  both  cithtg  the  principal  earn. 
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liiABoa  09  Pastt  Who  Bsuai  ov  Miss  Obhssal  WisaAimr  or  QoaIp 
mr  ov  Goods  sold  need  not  state  whether  the  warranty  ia  etpreei  or 
implied.  A  general  ayerment  that  the  ▼endor  warranted  the  artidee  to 
be  of  a  good  quality  ia  anfleient^  and  proof  of  a  warranty  of  either  kind 
will  eopport  the  aTerment. 

WHiaivsa  Abticlb  Sold  has  Sous  Laxxnt  Dsrsor  Which  is  Kvowv  to 
ftpjiim,  but  not  to  the  bayer,  the  seller  is  liable  for  this  def eot^  if  he  fails 
to  discloae  his  knowledge  on  the  sabject  at  the  time  of  the  sdb.  If  his 
knowledge  is  proved  by  direct  eyidenoe,  his  responsibility  rests  upon  the 
groond  of  firand;  but  in  a  case  where  the  probability  of  knowledge  on  his 
part  is  ao  great  that  the  court  will  presnme  its  eristenoe  without  proof, 
he  is  held  respoDsible  upon  an  implied  warranty.  The  only  difference 
between  these  two  classes  of  oases  is,  that  in  one  the  tdaUer  is  actually 
proved,  in  the  other  it  is  presumed. 

ILunTVAoruRBR  Who  Sslls  Goods  or  Hn  Owv  MANUTAonrsx  Imfusdlt 
Wasbahtb  that  they  are  free  from  any  latent  defect  growing  out  of  the 
process  of  manufacture;  but  he  is  not  liable  for  any  latent  defect  in  the 
material  which  he  is  not  shown  and  cannot  be  presumed  to  have  known. 

DDfiBiircx  BsrwxEK  DooTBivs  or  Ciyil  Law  ajtd  That  ov  Commok  Law 
in  respect  to  implied  warrantiee  discussed  by  Selden,  J. 

Action  on  promissory  note  payable  to  the  plaintiffs.  The 
defendant  in  his  answer  alleged  that  he  purchased  of  the 
plamtiffs  a  quantity  of  circular  saws  for  the  purchase  price  of 
iluch  the  note  sued  on  was  given;  that,  at  the  time  of  the 
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purchase,  the  plaintiffs  "warranted  said  saws  to  be  good  saws, 
and  of  good  quality;"  and  he  averred  that  the  saws  were  *'not 
good  saws,  or  of  good  quality,"  and  that  said  saws  were  **of 
no  value."  The  reply  denied  the  facts  alleged  in  the  answer. 
Upon  the  trial,  the  defendant  offered  to  show  these  facts:  "At 
and  for  a  long  time  previous  to  the  purchase  in  question,  the 
defendant  was  in  the  business  of  manufacturing  and  vending 
Page's  circular  saw-mills,  and  had  in  that  business  had  consider- 
able dealings  with  the  plaintiffs.  In  May,  1855,  he  ordered  of  the 
plaintiffs  the  saws  mentioned  in  the  answer,  for  the  purpose  of 
supplying  mills  made  and  vended  by  him,  and  communicated 
the  purpose  to  the  plaintiffs.  Upon  that  order,  and  subsequent 
thereto,  the  plaintiffs  manufactured  the  saw  in  question,  and  for* 
warded  the  same,  on  the  defendant's  order,  to  John  Howard  &  Co. 
at  Port  Huron,  in  Michigan.  The  consignees  tried  the  saw,  in  a 
circular  saw-mill  made  by  the  defendant  and  sold  to  them,  and 
the  saw  was  unsound  and  worthless  by  reason  of  softness,  and 
was  returned  immediately  to  the  plaintiffs  and  by  them  at- 
tempted to  be  retempered,  and  was  again  forwarded  by  the 
plaintiffs  to  John  Howard  &  Co.,  and  was  found  to  be  utterly 
worthless  by  reason  of  softness,  and  otherwise  defective;  and 
and  the  same  was  then  returned  to  the  defendant"  The  court 
rejected  this  offer,  on  the  ground  that  the  defendant,  imder  the 
answer,  "could  not  prove  facts  to  establish  an  implied  guaranty; 
that  such  defense  must  be  specially  pleaded."  To  this  decis- 
ion, the  defendant  excepted.  Subsequently,  the  judge  modified 
this  ruling  and  decided  to  receive  the  evidence  offered,  except 
in  so  far  as  it  was  proposed  to  prove  that  the  saw  was  manu- 
factured by  the  plaintiffs  for  the  express  use  of  the  defendant's 
mills.  Evidence  was  thereupon  given  tending  to  prove  that 
one  of  the  saws  manufactured  by  the  plaintiffs  and  sold  by 
them  to  the  defendant,  and  for  which  the  note  in  suit  was 
given,  through  defective  material  or  want  of  being  properly 
tempered,  was  so  soft  as  to  be  entirely  useless.  Defendant's 
counsel  asked  that  the  cause  should  be  submitted  to  the  jury 
upon  this  evidence,  but  the  judge  refused  so  to  submit  it,  and 
directed  a  verdict  for  the  plaintiffs.  Defendant's  counsel  ex- 
cepted. There  was  a  judgment  for  the  plaintiffs,  which  was, 
on  appeal,  affirmed  at  general  term  in  the  fourth  district.  The 
defendant  thereupon  appealed  to  this  court 

Lyman  II,  Northupj  for  the  appellant. 
(7.  O.  PariSf  for  the  respondents. 
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By  Court,  Seldbn^  J.  If,  to  Bostain  the  defense  in  this  case, 
it  was  neoesBaiy  to  show  that  the  plaintiffs  had  agreed  to 
mannfactore  these  saws  for  a  specific  purpose,  and  that  when 
tried  one  or  more  of  them  proved  not  to  be  adapted  to  or  useful 
tar  that  purpose,  then  the  rulings  of  the  judge  upon  the  trial 
may  have  been  right.  Such  a  contract  would  be  entirely  dif* 
ferent  from  an  ordinary  sale,  with  a  general  warranty  of  qual- 
ity,  and  would  require  to  be  specially  stated.  But,  on  the 
ottier  hand,  if  upon  every  sale  of  a  manufactured  article  by 
the  manufacturer  himself  there  is  an  implied  warranty  that 
the  article  sold  is  free  from  any  latent  defect  growing  out  of 
the  process  of  manufacture,  then  the  cause  should  have  been 
submitted  to  the  jury  upon  the  evidence  given.  It  is  not 
necessary,  in  pleading,  where  a  party  relies  upon  a  mere  gen- 
eral warranty  of  the  quality  of  goods  sold,  to  state  whether  the 
warranty  is  express  or  implied.  A  general  averment  that  the 
▼endor  warranted  the  articles  to  be  of  a  good  quality  is  sufB- 
dent.  Proof  of  a  warranty  of  either  kind  will  support  the 
averment.  In  the  view  I  take  of  this  case,  therefore,  it  is  only 
necessary  to  consider  whether,  upon  a  sale  by  a  manufacturer 
of  articles  manufactured  by  himself,  he  impliedly  undertakes 
that  such  articles  are  of  fair  quality,  and  have  no  secret  defect 
arising  out  of  the  manner  in  which  they  were  manufactured. 

It  may  not  be  possible  to  reconcile  all  the  decisions  upon 
the  subject  of  implied  warranties  upon  the  sale  of  goods;  but 
if  we  keep  steadily  in  view  the  principle  which  lies  at  the 
basis  of  all  such  cases,  we  shall  find  that  much  of  the  apparent 
conflict  will  disappear.  It  is  a  universal  doctrine,  founded 
upon  the  plainest  principles  of  natural  justice,  that,  whenever 
the  article  sold  has  some  latent  defect  which  is  known  to  the 
BeUer,  but  not  to  the  purchaser,  the  former  is  liable  for  this 
defect,  if  he  fails  to  disclose  his  knowledge  on  the  subject  at 
the  time  of  the  sale.  In  all  such  cases,  where  the  knowledge 
of  the  vendor  is  proved  by  direct  evidence,  his  responsibility 
rests  upon  the  ground  of  fraud.  But  there  are  cases  in  which 
the  probability  of  knowledge  on  the  part  of  the  vendor  is  so 
strong  that  the  courts  will  presume  its  existence  without  proof; 
and  in  these  cases,  the  vendor  is  held  responsible  upon  an 
implied  warranty.  The  only  difference  between  these  two 
classes  of  cases  is,  that  in  one  the  Bcienter  is  actually  proved, 
m  the  other  it  is  presumed. 

It  is  obvious  that  the  vendor  of  goods  would  be  very  likely 
to  know  whether  he  has  a  title  to  the  goods  he  sells.    Ho 
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knows  the  source  from  which  such  tide  was  obtained,  and  has^ 
therefore,  means  of  judging  of  its  validity  which  the  purchaser 
cannot  be  supposed  to  have.  Hence  it  is  the  doctrine,  both  of 
the  civil  and  the  common  law,  that  every  vendor  impliedly 
warrants  that  he  has  title  to  what  he  assumes  to  sell. 

Some  slight  doubt  has  been  supposed  to  be  thrown  upon  thi» 
doctrine  in  England,  by  the  remarks  of  Parke,  B.,  in  the  case 
of  Morley  v.  Attenboroughf  3  Exch.  500.  It  is,  however,  toa 
well  settled,  both  in  England  and  in  this  country,  to  be  over- 
thrown or  shaken  by  the  obiter  dicta  of  a  single  judge.  My 
object  is,  not  to  establish  this  doctrine,  which  admits  of  na 
doubt,  but  simply  to  show  that  it  rests  upon  the  foundation 
here  suggested,  viz.,  the  presumed  superior  knowledge  of  the 
vendor  in  regard  to  his  title.  The  case  of  Morley  v.  Atten^ 
boroughj  supra,  itself  tends,  in  my  view,  to  confirm  this  posi- 
tion. It  arose  upon  a  sale,  by  a  pawnbroker,  of  a  harp  pledged 
with  him  as  security  for  a  debt.  The  sale  was  made  through 
auctioneers,  and  a  general  catalogue  was  furnished  to  the  bid- 
ders, which  "stated  on  the  title  page  that  the  goods  for  sale 
consisted  of  a  collection  of  forfeited  property."  The  court 
held  that  there  was  no  implied  warranty  of  title  in  that  case. 
There  was,  perhaps,  good  reason  why  this  case  should  be  con- 
sidered an  exception  to  the  general  rule.  The  pawnbroker 
could  not  justly  be  presumed  to  have  any  special  knowledge 
in  regard  to  the  ownership  of  the  articles  pledged.  The 
probability  was,  that  he  had  received  them  upon  the  faith  of 
the  pledgor's  possession  alone,  and  the  purchaser  was,  in  thia 
respect,  upon  an  equal  footing  with  himself.  There  are  other 
exceptions  to  the  general  rule,  which  have  the  same  tendency. 
The  case  of  judicial  sales  is  one.  There  is  no  ground  for 
presuming  that  the  officer  of  the  law  has  any  peculiar  knowl- 
edge on  the  subject  of  the  title  to  the  property  he  exposes  to 
sale.  No  doubt,  both  the  pawnbroker  and  the  officer,  if  shown 
to  have  knowledge  which  they  conceal,  would  be  liable  for 
fraud;  or,  if  they  could  justly  be  presumed  to  have  such 
knowledge,  would  be  liable  upon  an  implied  warranty.  It 
was  expressly  held,  in  the  case  of  Peto  v.  BladeSj  5  Taunt.  657, 
that  the  law  raises  an  implied  promise  on  the  part  of  a  sheriff, 
who  sells  goods  taken  in  execution,  that  he  does  not  know  that 
he  Is  destitute  of  titie  to  the  goods. 

A  very  ancient  and  leading  case  on  the  subject  of  implied 
warranty  of  titie,  viz..  Cross  v.  Gardner^  Garth.  90,  shows  the 
ground  of  liability  to  be  that  here  suggested.     There,  the 
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plaintiff  sought  to  reooyer  against  the  defendant  for  selling  a  pair 
of  oxen  as  his,  when  they  in  truth  belonged  to  another.  It  was 
objected  that  the  declaration  neither  stated  that  the  defendant 
deceitfully  sold  the  oxen,  nor  that  he  knew  them  to  be  the 
property  of  another  person.  But  the  court  held  the  defendant 
liable,  because  the  plaintiff  had  no  means  of  knowing  to  whom 
the  property  belonged,  but  only  by  the  possession.  This 
plainly  implies  that  the  defendant  had  better  means  of  knowl« 
edge;  and  upon  this  presumption,  the  court  evidently  pro- 
ceeded. That  this  was  the  firandation  of  the  decision,  appears 
also  from  another  report  of  the  same  case,  1  Show.  68,  where 
the  ground  taken  was,  that,  "if  a  man,  having  possession  of 
goods,  sell  them  as  his  own,  an  action  lies  for  the  deceif 
Now,  deceit  implies  knowledge,  and  as  no  knowledge  was 
proved,  it  must  have  been  presumed. 

In  an  older  case  still,  viz.,  DdUfn  Ctue^  Cro.  Eliz.  44,  the 
court  decided,  by  two  judges  against  one,  that  the  action  would 
not  lie,  because  there  was  no  allegation,  or  proof,  that  the  de- 
fisndant  knew  of  the  defect  in  his  title.  But,  to  use  the  lan« 
guage  of  Croke,  "Anderson,  eantraj  for  it  shall  be  intended 
that  he  that  sold  had  knowledge  whether  they  were  his  goods 
or  not"  The  ground  here  taken  by  the  dissenting  judge, 
that  every  vendor  is  presumed  to  know  whether  he  has  title 
to  the  things  he  sells,  is  precisely  that  upon  which  the  subse- 
quent cases  have  proceeded,  and  one  which  affords  a  solid 
basis  for  the  doctrine  of  implied  warranty  of  title. 

It  is  equally  clear  that  implied  warranties  in  respect  to 
quality,  wherever  they  are  held  to  arise,  rest  upon  a  presump- 
tion, in  the  particular  case,  that  the  vendor  knew  of  the  defect. 
It  is  easy  to  see  that,  in  respect  to  all  that  class  of  personal 
chattels  which  do  not  enter  extensively  into  the  business 
and  trade  of  a  people,  and  which  do  not  pass  rapidly  from 
hand  to  hand,  such  as  horses,  cattle,  furniture,  and  the  like, 
the  vendor  who,  in  most  cases,  would  have  had  the  article  for 
some  time  in  possession  and  use,  would  be  very  likely  to  know 
whether  it  was  defective,  and  a  prestunption  of  knowledge 
would,  in  such  cases,  as  a  general  rule,  be  both  reasonable  and 
safe.  On  the  other  hand,  with  regard  to  those  goods  which  are 
the  subject  of  general  traffic,  and  are  habitually  purchased, 
not  for  use,  but  to  be  sold  again,  no  such  presumption  could 
fairly  arise. 

This  distinction  may  serve  to  account,  in  some  degree,  fixr 
the  difference  between  the  dvil  and  the  common-law  rule  upon 
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the  subject  of  latent  defects  in  articles  sold.  The  rule  of  the 
civil  law,  viz.,  caveat  venditor^  was  adopted  at  an  early  period, 
and  in  reference,  as  it  would  seem,  rather  to  those  articles 
which  are  of  general  and  ordinary  use,  than  to  such  as  enter 
extensively  into  the  commerce  of  the  country;  while  that  of 
the  common  law,  viz.,  caveat  emptor^  originating  in  a  commer- 
cial age,  and  among  a  highly  commercial  people,  naturally 
took  the  form  best  calculated  to  promote  the  freedom  of  trade. 
No  doubt  the  common-law  rule  is,  upon  the  whole,  wisest  and 
best  adapted  to  an  advanced  state  of  society;  and  yet  there  is 
a  large  class  of  cases  in  which  that  of  the  civil  law  would  serve 
to  prevent  a  multitude  of  frauds.  Take,  for  instance,  the 
article  of  horses.  Few  would  deny  that,  as  to  them,  it  would 
be  more  conducive  to  justice,  if  the  vendor  were,  in  all  cases, 
held  to  warrant  against  secret  defects.  But,  as  it  would  be 
impracticable  to  discriminate  among  the  infinite  variety  of 
articles  which  are  the  subjects  of  sale,  the  common  law  applies 
the  maxim  caveat  emptor,  as  a  general  rule,  to  all  cases. 

It  has  been  frequently,  but,  as  I  apprehend,  inaccurately 
said  that,  under  the  civil  law  a  warranty  is  implied  from  the 
payment  of  a  *^  sound  price  "  for  the  article  sold.  Although 
paying  a  "  sound  price  "  may  prove  that  the  purchaser  was  not, 
it  does  not  prove  that  the  vendor  was,  cognizant  of  any  defect. 
It  can,  therefore,  have  no  tendency  to  show  which  of  the  two 
parties  ought  to  bear  the  loss.  Where,  however,  the  price  paid 
is  less  than  the  value  of  the  article,  supposing  it  to  be  sound, 
this  shows  that  the  purchaser  was  apprised  of  the  defect,  and 
that  the  parties  contracted  with  reference  to  it.  In  such  cases, 
therefore,  no  warranty  arises.  It  is  in  this  aspect  alone  that 
the  price  paid  becomes  of  importance.  But  because  the  want 
of  a  '^  sound  price  "  would  thus  prevent  a  warranty,  it  has  been 
illogically  inferred  that  the  payment  of  a  "  sound  price  "  was 
the  foundation  of  the  warranty.  The  truth  is,  that  the  civil 
law  raises  the  warranty,  because  it  presumes  knowledge  on  the 
part  of  the  vendor;  and  the  want  of  a  '^  soimd  price  "  prevents 
a  warranty,  because  it  proves  equal  knowledge  on  the  part  of 
the  vendee. 

The  theory  of  the  civil  and  of  the  common  law,  in  respect  to 
these  implied  warranties,  is  entirely  different.  The  civil  law 
holds  that  the  warranty  enters  into  and  forms  an  integral  part 
of  the  contract  of  sale  itself,  as  will  be  seen  by  referring  to 
PoChier's  definition  of  a  sale,  and  his  statement  of  the  obliga^ 
tion  of  the  vendor  to  warrant  against  latent  defects,  which  he 
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deduces  directly  from  that  definition.  The  definition  he  giveti 
teems  to  be  somewhat  strained  for  the  purpose  of  embracing 
that  obligation:  See  Pothier  on  Contracts  of  Sale,  Prelim.  Art, 
and  pt.  2y  c.  1,  sec.  4. 

But  the  common  law,  with,  as  I  conceive,  better  logic,  de* 
rives  the  obligation  from  the  general  doctrine  which  holds 
vendors  responsible  for  every  species  of  deception.  That  this 
is  the  true  source  of  this  warranty  at  the  common  law  wiU  be 
rendered  apparent  by  reference  to  three  early  cases,  two  of 
which  have  been  alieady  referred  to,  viz.:  DMb  Ccuey  Cro. 
Eliz.  44;  Fwmis  v.  LeieesUVj  Cro.  Jac.  474;  and  CroM  v.  Gard- 
ner, Carth.  90;  S.  C,  1  Show.  68.  These  cases  show  by  what 
gradations  a  strong  principle  of  justice  overcame  at  length  the 
technical  rules  of  the  common  law,  and  forced  the  courts  to 
sustain  an  action  for  a  deceit  without  any  averment  or  actual 
proof  of  willfdl  deception. 

It  is  possible  to  read,  even  in  the  meagre  record  we  have  of 
these  three  cases,  the  mental  operations  of  the  pleaders,  at  that 
remote  period,  in  framing  the  respective  declarations.  They 
were  all  experimental  cases,  and  probably  enlisted  the  highest 
legal  talent  The  declaration  in  CroBi  v.  Gardner j  atfpra,  as 
we  know,  was  drawn  by  Mr.  Justice  Grould  of  the  king's  bench* 
This  we  leam  from  himself,  in  Medina  v.  8Umgh*<m^  1  Ld. 
Raym.  593.  The  object  of  the  pleader  in  each  case  evidentiy 
was  to  avoid  the  necessity  of  alleging  a  scienter ^  of  which  he 
has  no  extrinsic  proof.  In  Dale^s  Casey  supra^  there  was  no 
averment,  direct  or  indirect,  on  the  subject  of  knowledge,  and 
the  experiment  failed;  the  pleader  having  taken  too  great  a 
stride  to  begin  with,  but  carrying  along  with  him,  neverthe- 
less, one  third  of  the  court.  In  Fumia  v.  Leicester j  eupra^  the 
word  "  deceitfully,"  which  implied  knowledge,  was  ventured 
upon,  replying  upon  the  presumption  of  knowledge  to  support 
it;  and  this  experiment  succeeded.  In  Cross  v.  Gardner^ 
tupraj  another  step  was  taken,  and  a  colloquium  and  averment 
of  possession  in  the  plaintifl*  were  resorted  to,  instead  of  any 
allegation  of  knowledge.  In  this,  also,  the  pleader  was 
SQccessfdl. 

These  are  the  cases,  especially  the  last,  which  established, 
in  the  English  courts,  the  doctrine  of  implied  warranty  of 
tifle;  and  my  object  in  referring  to  them  is  to  sustain  the 
position  I  take,  that  the  rule  was  originally  based  upon 
the  presumption  that  a  vendor  knows  whether  or  not  he  has 
titie  to  the  things  which  he  sells.    That  this  was  so,  is  mani- 
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fest  from  the  kind  of  declaration  used  in  all  these  cases,  yix.^ 
case  for  a  deceit  Precisely  when  the  form  of  action  was 
changed,  from  case  to  oMwnprity  does  not  appear;  but  it  cer- 
tainly was  not  until  after  the  time  of  Blackstone,  because  he 
says:  ''In  contracts  likewise  for  sales,  it  is  constantly  un- 
derstood that  the  seller  undertakes  that  the  commodity  he 
sells  is  his  own,  and  if  it  proves  otherwise,  an  action  on  the 
case  lies  against  him  to  exact  damages  for  this  deceit:"  8  61a. 
Com.  165.  It  is  plain,  therefore,  that  the  courts  proceeded  in 
these  cases  upon  the  ground  of  presumptive  knowledge  on  the 
part  of  the  vendor  of  his  want  of  title. 

It  has  already  been  shown  to  some  extent  that  implied 
warranties  as  to  quality  are  based,  when  they  exist  at  all, 
upon  the  same  assumption.  But  this  will  further  appear  fit>m 
some  of  the  exceptions  to  the  common-law  rule  of  (Mveat  emp^ 
tor.  One  of  these  exceptions,  which  has  been  generally  recog- 
nized, is  that  upon  the  sale  of  provisions  which  are  purchased, 
not  for  the  purpose  of  resale,  but  to  be  consumed  by  the  pur- 
chaser, there  is  an  implied  warranty  that  such  provisions  are 
sound  and  wholesome.  There  are  two  cases  in  our  own  courts 
which  show  the  foundation  of  this  exception.  The  first  is 
that  of  Van  Bracldin  v.  Fonday  12  Johns.  468  [7  Am.  Dec 
839],  which  was  an  action  to  recover  damages  for  selling  a 
quantity  of  beef  as  ''good  and  sound,"  which  proved  "bad 
and  unwholesome."  There  was  in  that  case  some  evidence 
that  the  defendant  knew  the  animal  to  be  diseased  before  it 
was  slaughtered;  but  the  court,  in  giving  judgment,  say  that 
"in  the  sale  of  provisions  for  domestic  use,  the  vendor  la 
bound  to  know  that  they  are  sound  and  wholesome,  at  his 
peril."  Although  what  the  court  here  says  is  that  the  vendor 
is  botmd  to  know  the  condition  of  what  he  sells,  yet  the  sub- 
sequent case  of  Moses  v.  Hfeadj  1  Denio,  378  [43  Am.  Dec. 
676],  which  was  more  elaborately  considered,  shows  clearly 
that  the  doctrine  rests  upon  a  presumption  of  knowledge  on 
his  part.  The  sale  in  that  case  was  of  one  hundred  and 
ninety-four  barrels  of  mess  beef,  which  proved  to  be  tainted; 
and  the  action  was  assumpsit  founded  upon  an  implied  war- 
ranty of  soundness.  The  beef  was  bought,  not  for  immediate 
consumption,  but  by  merchants,  for  the  purpose  of  being  re- 
sold. Mr.  Maun,  who  argued  for  the  defendant,  did  not  dis- 
pute the  general  rule,  but  relied  upon  the  fact  that  the  purchase 
was  not  for  consumption.  The  pith  of  his  argument  was  in 
this  sentence:  "Where  the  sale  is  by  wholesale,  the  vendor  has 
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no  more  opportnxuty  of  knowing  their  quality — the  quality  of 
the  provisioDB  sold — ^than  the  purchaser."  In  giving  judgment 
for  the  defendant,  the  court  proceeded  upon  this  ground,  as  is 
evident  fix>ni  fhe  following  language  of  Bronson,  C.  J.  After 
referring  with  approbation  to  the  case  of  Van  BraeUin  v. 
Fonda,  12  Johns.  468  [7  Am.  Dec.  839],  he  says:  "But  there 
is  a  very  plain  distinction  between  selling  provisions  for  domes- 
tic use  and  selling  them  as  articles  of  merchandise,  which  the 
buyer  does  not  intend  to  consume,  but  to  sell  again.  Such 
•ales  are  usually  made  in  large  quantities,  and  with  less  of 
opportonity  to  know  the  actual  condition  of  the  goods  than 
when  they  are  sold  by  retail."  The  implied  warranty  depends, 
iberefere,  in  these  cases,  as  in  all  others,  upon  the  question 
whether  there  is  reason  to  impute  to  the  vendor  a  knowledge 
of  the  defects,  if  any  exist. 

Another  exception  to  the  general  rule,  which  has  been 
recognized  in  several  cases,  but  with  some  hesitation  and  un- 
certainty, is  that  a  manufacturer,  who  sells  goods  of  his  own 
manufacture,  impliedly  warrants  that  they  are  free  from  any 
latent  defect  growing  out  of  the  process  of  manufacture.  In 
regard  to  the  justness  of  this  exception,  it  would  seem,  aside 
from  authority,  scarcely  possible  to  doubt.  If  the  vendor  can 
be  proved  to  have  had  knowledge  of  the  defect,  and  failed  to 
disclose  it,  all  agree  he  is  liable.  Is  it  not  reasonable  to  pre- 
rame  that  he  who  made  a  thing  which  has  a  defect  arising 
solely  from  the  manner  in  which  it  is  made,  is  cognizant  of 
that  defect?  Where  the  vendor  has  manufactured  the  article 
with  his  own  hands,  the  inference  of  knowledge  would  plainly, 
in  many  cases,  be  strong  enough  to  charge  him,  even  in  an 
action  for  fraud.  But  if  the  manufacturing  is  done  by  agents, 
the  general  principles  of  law  would  hold  the  principal  respon- 
sible for  those  whom  he  employs.  Wherever  the  vendor, 
therefore,  has  himself  manufactured  the  article  sold,  or  pro- 
cured it  to  be  done  by  others,  if  honesty  and  fair  dealing  are 
ever  to  be  enforced  by  law,  a  warranty  should  be  implied. 
The  doubts  which  have  been  expressed  in  one  or  two  cases  in 
this  state  upon  this  subject,  could,  I  think,  never  have  arisen, 
if  the  courts  had  kept  steadily  in  view  the  principles  upon 
which  implied  warranties  rest.  This  would  also  have  pre- 
rented  the  confusion  which  pervades  the  early  English  cases 
on  the  subject  of  exceptions  to  the  maxim  caveat  emptor.  The 
rule  that  upon  executory  contracts  for  the  delivery  of  some 
indeterminate  thing  at  a  future  day,  there  is  an  implied  war- 
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ranty  that  the  article  shall,  be  of  a  fair  quality  and  merchant- 
able; the  supposed  rule  that  upon  a  sale  of  a  thing  for  a 
particular  purpose,  there  is  an  implied  warranty  that  the 
thing  shall  be  fit  and  suitable  for  that  purpose;  and  the  like 
rule  that  upon  the  sale  of  goods  by  sample,  the  vendor  war- 
rants that  the  goods  shall  be  equsd  to  the  sample — have  all 
been  treated  as  exceptions  to  that  maxim. 

The  first  of  these  rules  may,  perhaps,  be  regarded  as  in 
some  sense  an  exception,  although  the  case  is  not  one  to  whicn 
the  maxim  caveat  emptor  could  by  possibility  be  supposed  to 
apply.  But  the  other  two  can  hardly  be  considered  as  excep- 
tions at  all.  When  a  person,  desirous  to  obtain  an  article  for 
a  particular  purpose,  but  not  being  himself  skilled  in  respect 
to  such  articles,  applies  to  one  professing  to  be  acquainted  with 
the  subject,  or  who,  by  his  occupation,  holds  himself  out  to 
the  world  as  understanding  it,  and  the  latter  furnishes  what 
he  alleges  to  be  suitable,  it  is  plainly  to  be  inferred  that  both 
parties  understand  the  purchase  to  be  made  upon  the  judg* 
ment  and  responsibility  of  the  seller.  In  view  of  some  such 
case,  one  or  more  of  the  English  judges  at  an  early  day  laid 
down  the  broad  proposition  that,  upon  the  sale  of  goods  for  a 
specified  purpose,  the  law  raised  an  implied  warranty  that  the 
goods  sold  were  suitable  for  that  purpose.  In  Bluett  v.  0«^ 
bomej  1  Stark.  384,  Lord  EUenborough  said:  "A  person  who 
sells  impliedly  warrants  that  the  thing  sold  shall  answer  the 
purpose  for  which  it  is  sold."  Lord  Tenterden  used  similar 
language  in  Oray  v.  Cox,  4  Barn.  &  Cress.  108.  Best,  C.  J., 
reiterated  the  doctrine  in  Jones  v.  Bright,  5  Bing.  633. 

But  it  is  obvious  that  notwithstanding  the  goods  are  sold  for 
a  particular  use,  if  the  purchaser  himself  understands  what  he 
wants,  and  selects  such  goods  as  he  deems  adapted  to  the  in* 
tended  use,  there  is  no  warranty.  There  can,  therefore,  be  no 
such  general  rule  as  that  referred  to;  but  whether  there  is  a 
warranty  or  not,  must  depend  upon  the  circiimstances  of  each 
particular  case.  This  subject  has  been  placed  upon  its  true 
basis  by  two  later  English  cases,  viz.:  Chanter  v.  Hopktns^  4 
Mee.  &  W.  399;  and  Brown  v.  Edgington^  2  Man.  &  G.  279. 
In  the  last  of  these  cases,  Tindal,  C.  J.,  says:  ^*It  appears  to 
me  to  be  a  distinction  well  founded,  both  in  reason  and  on 
authority,  that  if  a  party  purchases  an  article  upon  his  own 
Judgment,  he  cannot  afterwards  hold  the  vendor  responsible, 
on  the  ground  that  the  article  turns  out  to  be  unfit  for  the  pur- 
pose for  which  it  was  required;  but  if  he  relies  upon  the  judg- 
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ment  of  the  Beller,  and  informs  him  of  the  use  to  which  the 
article  ia  to  be  applied,  it  seems  to  me  that  transaction  carries 
with  it  an  implied  warranty  that  the  thing  furnished  shall  be 
fit  and  proper  for  the  nse  for  which  it  was  designed/' 

This  extract  shows  that  these  are  not  cases  of  implied  war> 
ranty,  in  the  ordinary  sense  of  these  terms.  The  question  is 
one  of  fact  as  to  the  actual  contract  between  the  parties.  It 
is,  On  whose  judgment  and  responsibility  was  the  purchase 
really  made?  Implied  warranties  do  not  rest  upon  any  sup- 
posed agreement  in  fact.  They  are  obligations  which  the  law 
raises  upon  principles  foreign  to  the  actual  contract — principles 
which  are  strictly  analogous  to  those  upon  which  vendors  are 
held  liable  for  fraud.  It  is  for  the  sake  of  conyenience,  merely, 
that  this  obligation  is  permitted  to  be  enforced  under  the  fium 
of  a  contract.  However  refined  this  distinction  may  appear, 
its  non-observance  has  led  to  much  of  the  confusion  to  be  found 
in  the  cases  on  this  subject. 

The  same  may  be  said  in  regard  to  the  doctrine  that  an  im- 
plied warranty  arises  upon  every  sale  by  sample;  a  doctrine 
which,  with  the  most  obvious  propriety,  has  been  limited  by 
the  recent  cases  in  this  state  (unless  the  goods  are  so  situated 
that  they  cannot  be  examined  by  the  buyer),  to  those  cases 
where  the  circumstances  warrant  the  inference  that  the  seller 
actually  undertook  that  the  bulk  of  the  commodity  sold  cor- 
resiMinded  with  the  sample:  Waring  v.  Mason,  18  Wend.  425; 
HargcuB  v.  Siiynty  5  N.  Y.  73.  In  view  of  the  principle  settled 
by  these  cases,  it  is  equally  clear  that  warranties  of  this  sort 
are  not  strictly  implied  warranties.  They  are  to  be  made  out 
as  a  matter  of  fSetct,  or  they  do  not  exist  at  all.  To  infer  an 
actual  warranty  from  the  circumstances  proved,  is  one  thing; 
to  impute  a  warranty,  without  proof,  is  another  and  difierent 
thing,  and  unless  we  distinguish  between  the  two,  we  unavoid- 
ably get  into  confusion. 

I  will  refer  to  a  single  case  by  way  of  illustration;  viz.,  J(me% 
V.  Bright,  5  Bing.  633,  a  leading  case  and  one  frequently  cited. 
The  facts  were  that  the  plaintiff  purchased  from  the  warehouse 
of  the  defendant,  who  was  himself  the  manufacturer,  copper 
for  the  sheathing  of  a  ship.  The  defendant,  who  was  informed 
of  the  purpose  for  which  the  copper  was  wanted,  said:  ''I  will 
serve  you  well.''  The  copper,  in  consequence  of  some  defect, 
lasted  only  four  months,  instead  of  four  years,  the  usual  time. 
Best^  C.  J.,  before  whom  the  cause  was  tried,  left  it  to  the  jury 
to  determine  whether  the  decay  in  the  copper  was  occasioned 
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by  intrinsic  defisct,  or  external  accident;  and  if  it  arose  from 
intrinsic  defect,  whether  such  defect  was  caused  by  the  process 
of  manufacture.  The  jury  found  that  the  decay  was  occasioned 
by  some  intrinsic  defect,  but  that  there  was  no  satisfELCtory 
evidence  as  to  the  cause  of  that  defect  The  court  held  the 
defendant  liable.  But  there  is  no  little  difficulty  in  ascertain- 
ing the  precise  ground  upon  which  the  decision  was  placed. 
It  is  evident  that  the  chief  justice,  when  he  tried  the  cause, 
expected  to  dispose  of  it  on  the  ground  that  the  delect  in  the 
copper  grew  out  of  the  process  of  manufacture,  for  he  says  in 
his  opinion  upon  the  motion  for  a  new  trial:  ''I  declined  ex- 
pressing an  opinion  at  niai  priusj  but  I  expected  the  jury 
would  have  found  that  the  article  was  not  properly  manu£EU>- 
tured,  for  the  testimony  of  the  scientific  witnesses  was  very 
clear."  Still  he  does  not  seem  willing  entirely  to  abandon 
this  ground,  notwithstanding  the  verdict  was  against  it,  for  he 
goes  on  to  remark:  ^^At  all  events,  the  warranty  given  by  them 
(the  defendants)  is  not  satisfied,  because  the  jury  found  that 
tiiere  is  an  intrinsic  defect  in  an  article  manufactured  by 
them." 

But  the  chief  justice  seems  to  have  been  driven  by  the  verdict 
to  seek  for  some  other  ground  upon  which  to  rest  the  close.  He 
argues,  therefore,  to  show  that  the  words,  '^I  will  serve  yoa 
well,"  constitute  an  express  warranty.  He  then  adds:  ''But  I 
wish  to  put  the  case  on  a  broad  principle.  If  a  man  sells  an 
article,  he  thereby  warrants  that  it  is  merchantable,  that  it  is 
fit  for  some  pu^rpose If  he  sells  it  for  a  particular  pur- 
pose, he  thereby  warrants  it  fit  for  that  purpose."  Mr.  Justice 
Burrough  seems  to  me  to  have  taken  the  most  sensible  view  of 
the  case.  He  says:  ''I  consider  this  as  more  a  question  of 
£Eict  than  of  law.  The  question  is  whether  the  contract  was 
proved  as  laid.  It  was  so  proved;  and  after  Fisher  had  intro- 
duced the  parties,  and  stated  the  purpose  for  which  the  plain- 
tiff wanted  the  copper,  the  defendants  warranted  the  article 
by  undertaking  to  serve  the  plaintiff  well." 

This  case  has  been  cited,  indiscriminately,  to  prove  that 
upon  the  sale  of  manufactured  articles,  by  the  manufacturer 
himself,  there  is  an  implied  warranty  against  defects  arising 
from  the  process  of  manufieicture;  that  goods  sold  for  a  partic- 
ular purpose  are  warranted  fit  for  that  purpose,  and  even 
that  there  is  an  implied  warranty  in  all  cases  of  sale  that  the 
goods  sold  are  fit  for  some  purpose. 

The  case,  I  think,  was  properly  decided,  on  the  ground  upon 
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which  it  was  placed  by  BorFough,  J.  It  waa  this  case,  mora 
than  any  other,  which  has  served  to  create,  in  the  minds  of 
some  of  our  judges,  so  strong  a  feeling  against  exceptions  to 
the  maxim  caveat  emptor^  that  they  have  been  disposed  to 
ff^ect  all  such  exceptions  without  discrimination:  Wright  v. 
HaH,  18  Wend.  449;  Hargtms  v.  SUme^  6  N.  Y.  73.  But  if  we 
look  at  what  the  English  courts  have  really  decided,  instead 
of  what  some  of  the  judges  have  loosely  said,  we  should,  I 
think,  find  less  occasion  for  deprecating  their  tendency  in  this 
respect  towards  the  doctrines  of  the  civil  law,  than  has  been 
supposed. 

But  for  this  hostility  to  aU  implied  warranties,  as  to  quality, 
it  never  could  have  been  doubted  that  where  one  sells  an 
article  of  his  own  manufacture,  which  has  a  defect  produced 
by  the  manufacturing  process  itself,  the  seller  must  be  pre- 
sumed to  have  had  knowledge  of  such  defect,  and  must  be 
holden,  therefore,  upon  the  most  obvious  principles  of  equity 
and  justice,  unless  he  informs  the  purchaser  of  the  defect,  to 
indemnify  him  against  it.  In  such  cases,  if  the  price  paid  is 
entirely  below  that  of  a  sound  article,  a  presumption  would, 
no  doubt,  arise,  as  under  the  civil  law,  that  the  purchaser  was 
apprised  of  the  defect. 

In  the  present  case,  a  portion  of  the  alleged  defect  in  the 
saw  would  seem  to  have  arisen  from  the  unsuitableness  of  the 
iTiaterial  of  which  it  was  made.  The  rule  on  the  subject  I 
hold  to  be  this:  The  vendor  is  liable,  in  such  cases,  for  any 
latent  defect,  not  disclosed  to  the  purchaser,  arising  from  the 
manner  in  which  the  article  was  manufactured;  and  if  he, 
knowingly,  uses  improper  materials,  he  is  liable  for  that  also; 
but  not  for  any  latent  defect  in  the  material  which  he  is  not 
shown,  and  cannot  be  presumed  to  have  known. 

The  judgment  should  be  reversed,  and  there  should  be  a 
new  trial,  with  costs  to  abide  the  event. 

All  the  judges  concurred;  Comstock,  G.  J.,  and  Davibs,  J., 
however,  only  in  the  conclusion,  reserving  their  judgment  as 
to  some  of  the  propositions  in  the  opinion. 

Judgment  reversed,  and  new  trial  ordered. 

Ko  ImFUXD  WABBAinT  OF  QUALITT  OF  Q0OB8  EZORS  AT  OOMMOir  Ii4Wt 

See  Btuim  v.  Jbordf  55  Am.  Deo.  S21,  note  828^  where  other  oaiee  are  ool* 

teeied. 

Wkebb  Ohs  Sslu  Goods  of  ms  Own  Manufactubx  or  onltiyation  for 
«  psrticalar  pmpoee,  there  u  an  implied  warranty  against  defects  in  the 
of  mannfactnre  or  mode  of  cultivation,  whidi  will  render  it  unfit  f ot 
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the  porpode:  WkUe  ▼.  MUiar,  7  Han,  436;  8.  C-  on  appeal,  71  N.  Y.  131, 
citing  the  principal  case.    But  where  the  seller  is  not  a  mannfaetarer  of  the 
article  sold,  tliere  is  no  warranty  implied:  Bounce  ▼.  Dow^  64  Id.  415^  also 
eiting  the  principal  case.     A  sdetUer  is  essential  to  establish  an  implied  war- 
ranty: LiUauer  v.  Ooldman,  72  Id.  612,  citing  the  principal  case.    Where  a^ 
person  desires  to  obtain  an  article  for  a  particular  pnrpoee,  and  not  b^jn^ 
skilled  in  respect  to  such  article,  applies  to  one  professing  to  be  acgnainted 
with  the  subject,  or  who  by  his  occupation  holds  himself  out  to  the  world  a» 
understanding  it,  and  the  latter  furnishes  what  he  alleges  to  be  suitable  for 
it,  it  is  plainly  to  be  inferred  that  both  parties  understood  the  purchase  to  be 
made  on  the  judgment  and  responsibility  of  the  seller:  Cunningham  ▼.  HaB, 
4  Allen,  274,  citing  the  principal  case.    But  where  a  Tendee,  after  oppor- 
tunity to  ascertain  the  defects  accepts  the  article  and  continues  to  use  or 
consume  it,  he  waives  the  defect:  Holden  v.  Claney,  68  Barb.  691;  S.  C,  41 
How.  Pr.  5,  citing  the  principal  case. 

Tu£  PRINCIPAL  CASS  IS  CITED  in  McKnigfU  v.  Deolin,  62  N.  Y.  401,  to  the 
point  that  every  vendor  of  chattels  warrants  his  titie  to  them;  and  in  Burek 
V.  Spencer,  15  Hun,  608,  to  the  point  that  under  an  averment  in  a  complaint 
that  the  defendant  warranted  the  article  sold,  an  implied  or  ezprev  war- 
ranty may  be  proved.  It  is  also  cited  in  Si(ep  v.  Larth,  21  Ind.  Id5|  amoog 
several  other  authorities,  but  on  a  point  not  considered  in  that 


People  ex  bel.  Lent  v.  Hasoall. 

[22  Naw  YOBK,  IB&l 

Prisumftion  Exists  that  Assbts  ov  Dxcbdbmt  wsrb  Held  bt  Qnk  uiitxl 
HIS  Apfoiktmxnt  as  Adionisirator,  where  he  received  them  under  aa 
agreement  to  take  out  letters  of  administration;  and,  therefore,  in  the 
absence  of  evidence  to  the  contrary,  the  liability  of  the  sureties  on  his 
administration  bond  attached. 

BviDBMCB  IS  Inadmissible  ov  Administrator's  Insolvknt  Cokditiok  and 
Ck)NVERSioN  OF  Other  Trust  Funds  at  and  immediately  before  his  ap- 
pointment, in  an  action  against  the  sureties  on  his  admiustration  bondt 
to  show  his  conversion,  prior  to  that  time,  of  assets  of  the  decedent^  re- 
ceived by  him  under  an  agreement  to  take  out  letters  of  administratum. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  in  an  action 
against  the  defendants  as  sureties  on  the  administration  bond 
of  John  J.  McPherson.  On  December  17, 1856,  Malcolm  Mc- 
Martin,  the  father  of  the  deceased,  requested  McPherson  to  take 
out  letters  of  administration  on  the  estate  of  his  son,  which 
McPherson  agreed  to  do;  and  on  the  day  following,  with  this 
understanding,  McMartin  handed  to  McPherson  a  note  and 
some  money  belonging  to  the  deceased.  On  March  23,  1857, 
McPherson  was  appointed  administrator,  and  executed  the 
bond  in  suit.  McPherson  died  in  April,  1857,  having  converted 
to  his  own  use  a  large  portion  of  the  assets  of  McMartin,  which 
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came  into  his  hands.  The  defendants,  to  show  a  oonTerakm 
of  the  property  by  McPherson  before  he  was  appointed  admin- 
istrator,  offered  to  prove  that  at  the  time  of  his  appointment 
he  was  insoWenti  and  that  immediately  before  that  time  he 
had  converted  to  his  own  use  other  trust  fonds,  but  the  court 
rejected  the  evidence.  The  plaintiffs  had  a  verdict,  npon  which 
judgment  was  entered  in  their  favor. 

Henry  R.  Sdden^  for  the  appellants. 
C  F,  Bisselly  for  the  respondents. 

By  Court,  Davibs,  J.  It  is  claimed  on  the  part  of  the  de- 
fendants that  there  has  been  no  breach  of  the  bond;  that 
McPherson,  as  administrator,  did  not  convert  and  dispose  of 
the  assets  of  the  deceased,  for  the  reason  that,  as  administra- 
tor, he  never  had  any  assets  in  his  hands.  It  does  not  appear 
firom  the  testimony  at  what  period  McPherson  converted  to  his 
own  use  the  assets  placed  in  his  hands  to  be  held  and  used  by 
him  as  administrator.  In  the  absence  of  any  proof  to  the  con- 
trary, we  are  to  assume  that  he  held  these  assets  until  his 
appointment  of  admiuistrator  was  completed,  and  from  thence 
until  the  actual  conversion  held  them  in  that  capacity.  This 
was  his  agreement;  this  was  the  understanding  of  the  parties 
when  the  assets  were  placed  in  his  hands.  Until  the  contrary 
appears,  we  are  to  presume  that  he  fulfilled  his  agreement 
and  performed  his  duty.  We  are  not  at  liberty  to  speculate 
as  to  what  he  might  have  done,  nor  to  infer  that  he  violated 
hia  agreement  in  this  instance  and  committed  a  fraud,  because 
he  was  guilty  of  other  breaches  of  trust.  The  evidence  offered 
of  such  violations  of  duty  in  those  instances  was  properly  re- 
jected, as  it  did  not  tend  to  show  that  these  assets  were  con- 
verted prior  to  March  23d.  The  case  of  Oottsberger  v.  Taylor^ 
19  N.  Y.  160,  is  quite  in  point.  There,  one  Henry  was  ap- 
pointed special  administrator  of  an  estate,  and  he  employed 
one  Smith  as  his  agent  to  collect  rents  of  the  estate.  Smith, 
previous  to  the  sixteenth  of  February,  1850,  had  collected 
<me  thousand  and  eighty  dollars,  which  he  had  not  paid  over, 
and  was  Henry's  debtor  to  that  amount.  On  that  day,  Smith 
was  appointed  special  administrator  in  the  place  of  Henry.  In 
a  suit  upon  Smith's  bond,  his  sureties  contended  that  they  were 
not  liable  for  this  amount,  on  the  ground  that  it  was  not  re- 
ceived by  Smith  as  administrator.  But  this  court  says  that 
*'the  money  collected  by  Smith  as  agent  for  Henry,  while  the 

latter  was  collector  of  the  estate,  was  received  by  Smith  in  a 
Am.  Daa  Vol.  Lxxvm->12 
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fiduciary  character,  and  it  would  have  been  a  violation  of  duty 
on  his  part  to  convert  the  same  to  his  own  use.  The  presump- 
tion then  is,  that  this  money  remained  in  his  hands  at  the  time 
he  gave  the  receipt  to  Henry.  The  character  in  which  Smith 
held  the  money  was  then  changed;  before,  he  held  it  as  the 
agent  for  Henry;  after,  in  his  official  character  as  collector; 
then,  the  liability  of  the  sureties  attached."  Applying  these 
principles  to  the  present  case,  McPherson  held  these  assets, 
prior  to  his  appointment,  as  the  agent  of  the  administrator; 
upon  his  appointment,  he  held  them  in  his  official  character, 
and  then  the  liability  of  the  sureties  attached.  As  he  received 
them  under  an  agreement  to  hold  them  to  be  delivered  to  him- 
self as  administrator,  when  clothed  with  that  character,  the 
presumption  is,  in  the  absence  of  any  proof  showing  the  time 
when  he  parted  with  them,  that  he  continued  thus  to  hold  them, 
and  that  the  same  were  received  by  him  in  his  representative 
character;  and,  consequently,  the  liability  of  the  surely  at- 
tached. 

The  judgment  of  the  supreme  court  should  be  affirmed,  with 
costs. 

Belden,  J.,  did  not  sit  in  this  case. 

AH  the  other  judges  concurred. 

Judgment  affirmed.  

BUBXTOa'  LUBHJTT   TOB    FUNDH   RbCBIVSD    BT  AmaHranLATOE   BDOBE 

DB  Apfodthixnt:  See  note  to  OommamoeaUh  y.  Stub,  61  Am.  Dea  SZ^ 
where  the  qaeetion  ia  oonsidered,  and  the  prinoipai  case  cited. 
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L22  New  YOKK,  909.] 

Rahjiqad  Covpakt  is  Rbqttibbd  to  Usb  Obbateb  Oabx  m  Rinmnio  m 
Trajsb  thbouoh  VniLAOES,  where  wooden  buildings  are  bo  near  its  road 
as  to  be  exposed  to  fire  from  locomotives,  than  in  the  open  country. 

Raiukoad  Compant  IB  Bound  to  Usb  Utmost  Oabb  in  Running  ira 
Tbaini  thbouoh  Villaobs,  to  guard  against  fire  to  wooden  buildings 
near  its  track,  especially  at  a  time  when  the  wind  is  blowing  firom  the 
engine  towards  the  buildings. 

OwBBB  ov  Buildinob  nbab  Railboad  Tbaok  is  Bounb  to  Usb  Such  Garb 
in  protecting  them  against  fire  from  the  locomotiTes  as  a  man  of  ordinary 
pnidence  would  have  employed  under  the  same  cireumstanoes;  and  he  is 
not  deprived  of  redress  against  the  company  for  its  negligence  by  the 
fact  that^  had  he  been  more  vigilant^  the  injury  might  not  have  hap- 
pened. 
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It  n  QunnoN  of  Fact  bob  Jubt,  whbthxa  Lsavxno  0oob  or  Bitild- 
oro  or  CovBSB  of  CoNsrsvonoir  hb4B  Rin.itaAP  Track  partly  opan, 
tbrcm^  which  spwkB  from  an  engine  were  driTen,  oonatitatoa  each 
segligence  on  the  part  of  the  owner  or  hie  aenranta  aa  would  preclude  hia 
recovery  againat  the  railroad  company  for  a  fire  canaed  thereby. 

Appeal  fix>m  a  judgment  on  a  verdict  in  favor  of  the  plain- 
tiff, in  an  action  against  the  railroad  company,  for  negligently 
Betting  fire  to  the  plaintiff's  house.  The  facts  are  stated  in 
the  opinion. 

Chauncey  Tucker^  for  the  appellant! 

Dyer  TiUinghastj  for  the  respondent 

By  Court,  Bacon,  J.  The  two  questions  which  are  presented 
by  tliis  case  arise  upon  the  exceptions  taken  to  the  charge  of 
the  judge  upon  the  trial,  and  his  refusals  to  charge  as  re- 
quested by  the  defendants'  counsel;  and  these  questions 
pertain:  1.  To  the  degree  of  negligence  imputed  to  and 
chargeable  upon  the  defendants;  and  2.  Whether  there  was 
negligence  on  the  part  of  the  plaintiff  which  concurred  in 
producing  the  result  The  jury  have  found  upon  both  points 
submitted  to  them  in  favor  of  the  plaintiff,  and  the  inquiry 
now  is,  whether  there  was  any  error  of  law  in  the  manner  in 
which  these  questions  were  left  to  the  jury. 

The  substantial  facts  of  the  case,  without  entering  into  much 
detail,  showed  very  clearly  that  the  fire,  by  which  the  premi- 
ses of  the  original  plaintiff  were  consumed,  was  communi- 
cated by  sparks  from  the  defendants'  locomotive  standing  still 
upon  the  side  track  of  the  defendants  at  a  point  nearly  oppo- 
site the  house  of  the  plaintiff,  and  distant  only  about  thirty 
feet  from  it,  and  with  a  strong  wind  blowing  directly  from  the 
engine  toward  the  house.  During  the  time  the  engine  thus 
stood  upon  the  track,  coals  and  sparks  were  emitted  in  large 
quantities,  and  were  driven  by  the  wind  in  the  direction  of  the 
house,  and  no  watch  appears  to  have  been  kept  over  them,  nor 
in  fact  any  attention  whatever  on  the  part  of  any  one  in  the 
defendants'  employment  paid  to  the  matter.  The  nearness  of 
the  plaintiff's  property  to  the  engine,  the  constant  emission  of 
combustible  matter,  and  the  direction  and  force  of  the  wind, 
were  all  circumstances  calculated  to  admonish  those  having 
charge  of  the  locomotive  of  the  imminent  danger  of  remaining 
in  that  position  without  exercising  a  prudent  circumspection 
of  the  surroundings. 

On  the  subject  of  the  care  which,  under  the  circumstances. 
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the  defendants  were  called  upon  to  exercise,  the  judge  in- 
Btructed  the  jury  that  less  care  is  required  of  a  railroad  com- 
pany while  running  their  trains  in  the  country,  where  there  is 
no  property  near  their  track  exposed  to  fire,  than  in  a  village 
(as  was  the  case  in  this  instance),  where  buildings  constructed 
of  wood  are  situated  so  near  to  their  road  as  to  be  exposed  to 
fire  from  the  locomotive,  and  at  a  time  when  the  wind  is  blow- 
ing in  a  direction  from  the  engine  toward  the  buildings.  Un- 
der such  circumstances,  they  are  bound  to  use  the  utmost  care; 
and  if  for  the  want  of  such  care,  fire  is  communicated  to  such 
buildings,  and  they  are  consumed,  the  defendants  are  liable 
for  the  damages  sustained  thereby,  unless  the  negligence  of  the 
owners  of  the  buildings,  in  guarding  and  protecting  their  prop- 
erty, concurred  in  producing  the  result.  To  this  charge,  the 
defendants'  counsel  excepted,  and  asked  the  court  to  charge 
that  if  the  engine  was  in  good  order,  and  of  proper  construction, 
and  used  with  ordinary  care,  the  plaintiff  could  not  reoover. 
This  instruction  was  refused  by  the  judge,  and  the  defendants' 
counsel  excepted. 

Taken  as  a  whole,  I  think  this  charge  and  refusal  to  charge 
as  requested,  were  right.  Some  of  the  English  cases  have  gone 
the  length  of  holding  that  the  very  fact  that  buildings  in  prox- 
imity to  a  railroad  have  been  fired  by  sparks  from  a  locomo- 
tive, is  sufficient  to  warrant  a  jury  in  inferring  and  presuming 
negligence  without  further  proof.  But  I  think  we  have  not  car- 
ried the  rule  in  this  country  to  that  extent,  and  certainly  not 
in  this  state.  The  reason  given  is,  that  the  use  of  fire  to  create 
the  motive  power  of  a  railroad  engine  is  not  only  lawful  but 
necessary,  and  sparks  may  escape  notwithstanding  the  safe- 
guards which  science  and  skill  have  employed  to  limit  their 
range:  Sheldon  v.  Hudson  River  R.  R.  Co,,  14  N.  Y.  218  [67 
Am.  Dec.  155].  There  must  be,  therefore,  some  proof  of  negli- 
gence to  create  a  liability  arising  from  the  exercise  of  a  con- 
ceded right  in  an  improper  or  unreasonable  manner.  It  is 
quite  obvious,  too,  that  what  under  certain  circumstances 
would  not  be  even  prima  facie  proof  of  want  of  care,  would 
under  a  different  state  of  facts  be  the  highest  evidence  of  neg- 
ligence; and  I  think  the  discrimination  made  by  the  judge  in 
this  case  is  one  founded  in  good  sense  and  obvious  justice; 
although  not  sustained  by  any  direct  authority,  the  principle 
on  which  it  proceeds  may  be  gathered  from  several  cases  de- 
cided in  this  court. 

The  case  of  Rood  t.  New  York  and  Erie  R.  R.  Co.^  18  Barb. 
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80,  brings  into  view  the  role  upon  which  a  railroad  company 
may  be  exempted  from  liability  for  a  casualty  similar  to  the 
one  in  this  case.  There,  the  woods  of  the  plaintiff  were  claimed 
to  have  been  fired  by  sparks  from  the  defendants'  locomotives. 
The  train  was  ronning  at  the  usual  rate  of  speed  in  the  open 
country,  and  it  was  shown  that  the  engine  was  of  the  most  ap- 
proved construction;  the  spark-arresters  of  the  best  pattern; 
and  that  a  suitable  police  had  been  provided  upon  the  road 
for  the  purpose  of  following  trains  and  looking  after  fires. 
These  circumstances  were  held  sufficient  to  discharge  the  de- 
fendants from  liability  for  the  damages  which  were  supposed 
to  have  been  occasioned  by  fi3ring  sparks  from  the  engine. 

But  a  much  higher  degree  of  care,  both  in  respect  to  the  rate 
of  speed  and  the  watchfulness  to  prevent  casualties,  should 
manifestly  be  required  when  trains  are  passing  through  or 
remaining  stationary  in  the  streets  of  a  city,  or  densely  popu- 
lated village;  and  I  think  it  is  not  stretching  the  rule  unduly 
in  such  a  case  to  say  thatj  under  such  circumstances,  the  rail- 
road company  is  bound  to  use  the  utmost  care  to  guard  against 
the  dangers  which  obviously  attend  such  a  condition.  The 
substance  of  the  charge,  without  criticising  its  terms  with  too 
great  nicety,  is  that  the  care  must  be  proportioned  to  the  dan- 
ger of  accidents;  and  that  where  there  is  great  danger,  there 
must  be  a  corresponding  .degree  of  care. 

This  is  the  rule  declared  in  the  case  of  KeUey  v.  Bamej/y  12 
N.  Y.  425,  and  applied  to  the  case  of  a  collision  of  boats.  The 
principle  is  there  stated  to  apply  to  all  persons  traveling  upon 
highways  or  navigating  public  waters,  and  in  speaking  of  the 
qualifications  and  extent  of  the  rule.  Judge  Johnson  says,  in  his 
opinion,  that  under  some  circumstances  a  very  high  degree  of 
vigilance  is  demanded  even  under  the  requirement  of  ordinary 
care.  "  Where,"  he  says, "  the  consequences  of  negligence  will 
probably  be  serious  injury  to  others,  and  where  tiie  means  of 
avoiding  the  infliction  of  the  injury  are  completely  within  the 
party's  power,  ordinary  care  requires  the  utmost  degree  of 
human  vigilance  and  foresight" 

The  same  principle  is  substantially  held  in  the  case  of 
Johnson  v.  Hudson  River  R.  R,  Co.,  20  N.  Y.  65  [75  Am.  Dec. 
375].  The  cars  of  the  defendant  were  driven  in  the  night- 
time in  one  of  the  streets  of  the  city  of  New  York  without 
any  lights  upon  them,  and  the  plaintiff's  testator  was  run 
over  while  upon  or  crossing  the  track,  and  killed.  In  giving 
the  case  to  the  jury,  the  judge  charged,  among  other  things. 
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that,  considering  the  nature  of  the  defendants'  business  and 
the  hazard  attending  the  running  of  cars  in  the  streets  of  the 
the  city,  and  particularly  on  a  dark  nighty ''  they  were  bound 
to  exercise  the  utmost  care  and  diligence;  and  for  the  pur- 
pose of  avoiding  accidents,  endangering  property  and  life^ 
were  bound  to  use  all  the  means  and  measures  of  precaution 
that  the  highest  prudence  could  suggest,  and  which  it  was 
in  their  power  to  employ."  Language  stnmger  than  .this  can 
hardly  be  employed  to  indicate  the  extreme  degree  of  car» 
whice  is  to  be  exacted  of  railroad  companies  under  circum- 
stances where  prudence  and  watchfulness  are  required.  This 
charge  was  excepted  to,  but  on  an  appeal  to  this  court  it  was 
sustained.  In  giving  the  opinion^  of  the  court.  Judge  Denio 
remarks  that,  in  his  judgment,  the  charge  did  not  overstato 
the  obligations  which  attach  to  persons  running  cars  in  the 
night  over  a  course  which  is  also  a  public  street,  in  requiring 
them  to  exercise  the  utmost  care  and  vigilance,  and  to  use  all 
the  means  of  precaution  which  the  highest  prudence  could 
suggest. 

Applying  the  principles  of  these  cases  to  the  one  at  bar,  I 
think  the  charge  of  the  judge  in  respect  to  the  care  which 
the  defendants  in  this  action  were  bound  to  exercise,  was  en- 
tirely unexceptionable.  It  was  only  expressing  in  somewhat 
different  language,  and  applied  to  a  state  of  facts  somewhat 
valiant  in  their  circumstantial  details,  but  essentially  identi- 
cal with  the  cases  above  cited,  the  rule  that  the  degree  of  care 
which  is  required  of  persons  situated  like  the  defendants  in 
this  case  was  to  be  proportioned  to  the  danger  to  be  appre- 
hended of  inflicting  injury  upon  others,  and  that  care  the  jury 
have  found  was  not  exercised  in  this  case. 

The  remaining  question  in  this  case  arises  upon  the  excep- 
tion of  the  defendants  to  the  charge  and  refusal  to  charge  on 
the  subject  of  the  alleged  nefi;ligence  of  the  plaintiff.  The  h^ 
as  disclosed  by  the  evidence,  appeared  to  be  that  the  fire  was 
communicated  by  sparks  or  coals  driven  from  the  engine  into 
the  building  of  the  plaintiff  through  a  partly  open  door,  and  it 
was  insisted  by  the  defendants,  and  the  judge  was  asked  to 
charge  that,  if  the  fire  was  thus  communicated,  the  leaving 
open  the  door  was  an  act  of  carelessness  which  would  preclude 
a  recovery.  This  instruction  the  judge  declined  to  give,  but 
did  charge  that  the  plaintiff  was  bound  to  use  such  care  in 
protecting  his  premises  as  a  man  of  ordinary  prudence  would 
have  employed  under  the  circumstances,  and  if  through  hia 
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neglect,  or  that  of  his  employees,  his  house  was  consumed,  or 
if  such  neglect  on  his  part  concurred  with  negligence  on  the 
part  of  the  defendants  in  producing  the  result,  the  plaintiff 
could  not  recover.  Whether  leaving  open  the  door  constituted 
such  n^ligence,  was  left  as  a  question  of  fact  to  be  determined 
by  the  jury. 

This  portion  of  the  charge  is,  in  my  judgment,  wholly  unex- 
ceptionable. It  presented  the  legal  principle,  which  prevails  in 
such  cases,  clearly  to  the  juiy ,  and  in  a  manner  entirely  favora- 
ble to  the  defendant,  and  left,  as  it  should,  the  question  of  fact 
to  them,  upon  the  evidence.  It  surely  was  not  the  duty  of  the 
court  to  rule,  as  matter  of  law,  that  there  was  actual  negligence 
on  the  part  of  the  plaintiff,  to  such  a  degree  as  to  bar  his  re- 
covery. It  is  difficult  to  maintain  the  proposition  than  one 
can  be  guilty  of  negligence  while  in  the  lawful  use  of  his  own 
property  upon  his  own  premises.  The  principle  contended 
for  by  the  defendants'  counsel,  if  carried  to  its  logical 
conclusion,  would  forbid  the  erection  of  any  buildings  what- 
ever upon  premises  in  such  proximity  to  a  railroad  track  as 
would  expose  them  to  the  possibility  of  danger  from  that  quar- 
ter. The  rights  of  persons  to  the  use  and  enjoyment  of  their 
property  are  held  by  no  such  tenure  as  this.  On  the  contrary, 
where  one  in  the  lawful  use  of  his  own  property  exposes  it  to 
accidental  injury  from  the  acts  of  others,  he  does  not  thereby 
lose  his  remedy  for  an  injury  occasioned  by  the  culpable  neg- 
ligence of  such  other  parties.  This  is  the  principle  upon  which 
a  recovery  was  had  in  the  case  of  Cook  v.  C&amplatn  TVana- 
poriation  Co.j  1  Denio,91,  and  the  remarks  of  Judge  Beardsley 
in  that  case  are  peculiarly  apposite  to  this.  The  plaintiffs  in 
that  case  were  on  their  own  land,  and  free  to  use  it  in  any 
manner  and  for  any  purpose  which  was  lawful.  '^It  would  be 
a  startling  proposition,  indeed,"  he  says,  ''that  a  building 
placed  in  an  exposed  position  on  one's  own  land  is  beyond  the 
protection  of  the  laws,  and  yet  it  would  come  to  that  result 
upon  the  argument  in  this  case.  There  must  be  some  wrong- 
ful act  or  culpable  negligence  on  the  part  of  the  plaintiff,  to 
bar  him  on  this  principle,  and  neither  can  be  affirmed  of  any 
one  for  simply  occupying  a  position  of  more  or  less  exposure 
on  his  own  premises." 

The  leaving  open  the  door  in  this  case,  even  if  the  act  could 
be  charged  directly  or  mediately  upon  the  plaintiff,  surely  can- 
not be  characterized  as  a  wrongfrd  act  or  a  culpable  negli- 
gence.   It  is  very  possible  that,  by  unusual  precaution  and 


184  Fkbo  v.  Buffalo  etc.  R.  R.  Co;    [N^w  York, 

watchfulness  on  the  part  of  the  plaintiff,  the  consequences*  of 
the  defendants'  wrong  might  have  been  less  disastrous;  yet  if 
he  was  guilty  of  no  culpable  negligence,  the  mere  fact  that  he 
might  have  been  more  vigilant  will  not  excuse  the  wrongful 
act  of  the  defendants,  nor  deprive  the  plaintiff  of  all  redress 
for  the  injury  he  has  suffered.  But,  in  truth,  I  am  unable  to 
see  that  the  plaintiff  was  chargeable  with  any  duty  in  respect 
to  the  closing  of  the  door,  even  if  it  should  be  held  that  the 
omission  to  do  this  was  an  act  of  negligence.  The  plaintiff 
was  not  in  the  actual  occupation  of  that  part  of  the  house 
which  was  fired  from  the  engine.  It  was  in  the  course  of 
construction,  and  in  an  unfinished  state,  and  the  witness  whose 
attention  was  directed  to  the  door  and  the  possible  exposure 
from  the  sparks,  and  who  partly  closed  it,  was  a  mason  en- 
gaged in  other  work  upon  another  part  of  the  building,  and 
was  only  casually,  and  for  a  temporary  purpose,  in  the  room 
where  the  fire  originated.  He  was  not  the  servant  of  the 
plaintiff  in  any  such  sense  as  to  make  the  latter  responsible 
for  his  acts  or  omissions.  Even  conceding,  for  the  sake  of  the 
argument,  that  they  partook  of  the  character  of  culpable  omis- 
sions of  duty,  the  case  does  not  show  whether  this  person  was 
in  the  employment  of  the  plaintiff  and  under  a  direct  engage- 
ment with  him,  or  was  the  subordinate  of  some  other  party 
who,  as  contractor,  had  charge  of  and  was  responsible  for  the 
entire  work.  At  any  rate,  neither  his  employment  nor  his  duty 
charged  him  with  any  responsibility  in  regard  to  closing  the 
door,  or  any  other  act  of  precaution,  if  any  such  can  be 
assimied  to  be  devolved  upon  the  plaintiff  or  his,  employees  in 
respect  to  the  protection  of  the  property.  If  the  witness  might 
have  been  more  prudent,  or  was  even  negligent,  in  not  more 
effectually  closing  and  leaving  the  door  so  as  to  prevent  the 
entrance  of  sparks  into  the  building  itself,  it  by  no  means 
follows  that  this  act  would  have  obviated  the  effects  of  the 
defendants'  carelessness,  and  still  less  that  the  plaintiff  was 
chargeable  with  knowledge  of  the  danger  to  which  the  build- 
ing was  exposed,  and  guilty  of  such  negligence  in  not  protect- 
ing it  as  to  preclude  any  recovery  for  the  total  destruction  of 
the  property.  ' 

Upon  the  whole,  I  think  the  case  was  fairly  submitted  to  the 
jury,  under  proper  instructions  in  regard  to  the  principles  of 
law  presented  by  the  evidence,  and  that  the  verdict  should  not 
be  disturbed.  If  these  views  are  concurred  in,  the  judgment 
must  be  affirmed. 
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All  the  judges  concurred. 
Judgment  afl&rmed. 


IUn.arm>  Oompavt  n  BaQDnsD  lo  Un  Obbatee  Diobsi  ov  Gabb  ni 
SiTBimro  ixB  Tbaii»  THBOOOH  Ctaxis  AiTD  y nxAon  than  lA  tha  op»  ocmnti^ 
JZinmer  y.  JTcw  Tcrk  Central  HcR.B.^1  Hun,  634;  Lon^atoH^y.  FM^iNMi 
Cll^  etc:  J2.  i?.,  9  Key.  295;  and  thifl  rule  oonoedes  that  the  oompaay  would 
be  liable  in  not  ezerciiing  it^  when  by  so  doing,  ordinary  pradence  on  the 
part  of  a  way-trayeler  would  aaye  him  from  injnry:  Beiai^ffd  y.  New  Tori 
Cnaroi  i?.  Jt,  34  K.  T.  628.  The  amoont  of  care  demanded  of  thoee  who  mn 
eara  throogh  tbe  atreeta  of  a  city  ia  the  ntmoat  care:  Kume^  y.  Crodber,  18 
Wia.  81;  and  aee  Cfagg  y.  VetUr,  41  Ind.  242.  The  principal  caae  ia  cited  to 
tbe  foregoing  poanta;  and  aee  ■/bAiwoii  y.  HtuUon  Biver  R.  R.,  76  Id.  876. 

BanjKOAD  CoMPAHT'a  LiABiLiTr  WOK  Fntn  Oausid  bt  Coals  ob  Spabks 
fBoai  LoooMOTiyxs:  See  Burroma^  y.  HcmmUmc  R.  R,^  38  Am.  Dea  64^  and 
note  oonaidering  the  anbject;  Hari  y.  WttUm  R.  J?.,  46  Id.  719;  Bakmof 
€te.R.  R.Y.  Woodruff,  59  Id.  72;  Sheldon  y.  Hudson  Rktar  R.  R.,  67  Id.  155; 
and  aee  {3b-le  y.  California  Steam  If av,  Co.,  70  Id.  660.  It  ia  tbe  duty  of  the 
conxpany  to  nae  each  precantion  aa  might  reaaonably  preyent  damage  to 
otbera:  Ladbawaema  eic  R,  R.  y.  Doak,  52  Pa.  St  381;  and  to  nie  care  in 
proportion  to  the  danger;  being  a  greater  amoont  where  property  near  ita 
road,  from  ita  natore,  ia  more  likely  to  be  deatroyed:  Longabaugh  y.  Virgkda 
Ckjf  etc  R.  R.,  9  Ney.  295.  So^  in  general,  one  who  operatea  an  engine  in  a 
popnloaB  part  of  a  large  and  rapidly  increaaing  city  ia  bound  to  exerdae  a 
high  degree  of  care  and  akiU  in  ita  conatmction  and  management  to  preyent 
^Mz  Oagg  y.  Fetter,  41  Ind.  242;  bat  the  mere  fact  of  an  injury  from  fire  by 
aparka  emitted  from  a  locomotiye  ia  not  prima  /ade  eyidenoe  of  negligenoei 
Qandjf  y.  Chicago  dc  R.  R.,  30  Iowa,  422.  The  liability  of  an  owner,  in  gen- 
eral, for  firee  caaaed  thereby,  toma  upon  actual  negligence  in  ita  uae,  and  not 
opoo  ita  being  constructed  in  the  form  generally  adopted,  and  uaed  in  the 
ardinary  manner,  with  the  usual  precautiona:  Hinds  y.  Barton,  25  N.  T.  650. 
The  principal  caae  ia  an  authority  for  the  foregoing  propoaitions;  but  lee  it 
iiiffcSTigniahft^^  ^per  Worden,  J.,  dissenting,  in  Pittsburgh  etc  R.  R.  v.  Noel,  77 
Ind.  123^  in  a  case  where  a  locomotive  emitting  sparks,  and  setting  fire  to  the 
plaintiff's  wood,  was  pasaing  in  the  ordinary  course  of  buaineaa,  and  not 


The  owner  of  the  property  deatroyed  may  be  chargeable  with  contributory 
naf^igenoe:  Murphy  v.  Chicago  etc  B^y,  45  Wia.  230.  He  ia  bound  to  use  auch 
a  degree  of  care  aa  a  man  of  ordinary  prudence  would  have  exercised  under 
like  cirenmstances:  Kansas  Paeffic  R'y  y.  Brady,  17  Kan.  389;  Collins  y.  New 
York  Central  etc  R,  R.,6  Hun,  503;  but  he  does  not  lose  his  right  to  compen- 
sation from  the  fact  that  hia  pro]^erty  waa  neajr  the  railroad  track:  Orand 
Trunk  Ri  R.  y.  Richardson,  91  U.  8.  473;  and  it  ia  not  negligence  per  se  for 
him  to  ataok  hia  hay  on  a  newly-mown  meadow,  thirty  rods  from  the  road: 
St.  Joseph  etc  R,  R.  y.  Chase,  11  Kan.  56.  So  the  question  whether  he  was 
negligent  in  permitting  dry  stubble  and  graaa  to  remain  on  his  land,  and  in 
not  haying  plowed  a  aufficient  atrip  adjoining  the  railway  to  preyent  the 
sjpead  of  fire,  ia  one  for  the  jnry:  Kellogg  r.  Chicago  etc  B^y,  26  Wia.  235; 
Snyder  y.  Pittsburgh  etc  B^y,  11  W.  Va.  38.  Property  ownera  along  the  line 
of  a  railroad  take  the  risk  of  injuries  unayoidably  produced  by  the  use  of  fire 
for  the  pnrpoee  of  generating  steam,  but  the  company  cannot  impose  oondi« 
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tioDs  vpon  tfaem  to  ahield  itself  from  iti  own  neglige&oe:  BwrUngiom  eCe.  A.  itL 
T.  Wealover,  4  Keb.  276.    The  principal  case  ia  dted  to  the  foregoing  pointi. 

KiouoBrciy  vfUMXHEH  QuxsTiON  OF  Faot  OB  OF  Law. — ^In  the  foUowinip 
eneee,  it  ww  held  to  be  a  question  of  faot:  BmUy  y.  OUmon,  65  Am.  Dee. 
6U;  FarUh  y.  Reigle,  62  Id.  666;  Galema  eie,  R.  B.  y.  Tarwood,  65  Id.  682;. 
Sawyer  v.  Bkutem  Steamboat  Co.,  74  Id.  463;  and  see  the  prineipal  case  cated, 
to  the  point  that^  in  an  action  for  injuries  oaiued  through  negligenoe,  it  is  a. 
question  for  the  Jury  whether  there  was  any  contributory  ne^genoe  on  the 
part  of  the  plaintifl;  in CotZtet y.  ^.  7.  CenLete.  i?.  i?., 5 Hun, 503;  Murphy 
V.  Ckieagoeie.  I^y,^y^iM.230;  St  Joeeph  eic  B.  B.  y.  GftoM,  11  Kan. 66;  IM- 
ioggv.  Chkagoete,  JTj^, 26 Wia. 236;  SnyderY,  PUtrimrgh  etc  B^y,  11  W.  Va. 
38.    In  the  following  cases,  the  question  of  negiigenoe  was  held  to  be  ona- 
of  Uw:  Herring  y.  WOmhigkm  eie.  B,  B.,  61  Am.  Deo.  886;  BaOroad  Ox  t. 
Shbrner,  67  Id.  664;  while  in  the  following  it  was  held  to  be  a  mixed  qnea- 
tion  of  faot  and  of  law:  Trow  y.  Cewtfol  B.  J?.,  68  Id.  191;  Zemp  y.  ITtMn^ 
km  etc  B.  B,,  64  Id.  763;  Mad  Bieer  etc,  B.  2ty.  Barber,  67  Id.  812;  Ifcrrw^ 
y.  LUehJUkL,  60  Id.  646. 

Thb  pbinoipal  GA8B  IB  ALSO  GiTBD  in  2^008  y.  Saratoga  Paper  Co,,  42  How. 
Ft.  884^  to  the  point  that  there  must  be  proof  of  negiigenoe  to  create  a  liabil-^ 
ity  arising  from  the  exercise  of  a  conceded  right;  and  quoted  in  i2oioe0y.J2ail> 
road,  67  K.  H.  137,  to  the  effect  that  it  is  difficult  to  maintain  the  propositioi^ 
that  one  can  be  guilty  of  negiigenoe  while  in  the  lawful  use  of  his  own  prop- 
erty upon  his  own  premises;  and  in  Bmat  y.  Hudeon  Bieer  B,  B.,  86  N.  Y. 
88;  8.  0.,  32  How.  Ft.  88;  3  Abb.  Pr.  104;  Western  Unkm  Tel  Ox  y.  Myeer^ 
2  CoL  169,  to  the  point  that  if  a  plaintiff,  in  an  action  for  injuries  throng  neg* 
ligence,  was  himself  guilty  of  no  culpable  negiigenoe,  the  mere  faot  that  li» 
might  haye  been  more  yigOant  will  not  excuse  the  wroogfol  act  of  the  defend- 
ant^  nor  depriy  e  the  plaintiff  of  all  redress  for  the  injury  he  has  suffered.  It. 
is  also  cited  in  Weber  y.  Neio  York  Oentraieic  B.  B.,  68 N.  Y.  462;  to  tli*- 
point  that  in  some  cases,  and  under  some  oireumstanoea,  ordinary  care  mmj 
demand  a  yery  high  degree  of  yigilanoe  and  precaution,  but  thia  does  ni^ 
necessarily  include  all  that  is  physically  possible;  and  in  Cheney  y.  New  Tork^ 
Central  etc.  B,  B,,  16  Hun,  421,  to  the  point  that  the  degree  of  care  required 
of  a  person  ia  goyemed  by  a  regard  for  the  time,  place,  and  all  other  drcim- 
•tanoea  affeoting  the  liability  of  third  parties  to  reoeiye  injuriea  whUo  in 
flxeroise  of  reascmable  care  and  prudence  on  their  paiii 
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[22  NSW  Tons,  212.] 

DnVOB  OARHOT,    WUJU    CSOMTBAOmiO  DXBT,    AffBlB  THAT 

XBTT  MAT  BX  Takxn  ON  EzBOOTiON,  in  caae  of  non-payments 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  in  an 
action  tat  converting  personal  property.  The  defendant,  New- 
comb,  had  recovered  a  judgment  against  the  plaintiff,  a  honae- 
holder,  who  provided  for  a  family,  on  notes  which  contained 
the  following  clause:  ''I  hereby  waive  and  relinquish  all  right 
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of  exemption  of  any  property  I  may  have  from  execution  on 
tliis  debt."  An  execution  was  taken  out  and  levied,  against 
the  plaintiff's  consent,  by  the  defendant,  Brown,  a  deputy 
aherifr,  upon  certain  household  furniture,  and  glass-blower's 
tools  used  by  the  plaintiff  in  his  trade,  exempt  from  execution, 
and  the  property  sold.  The  court  held  that  the  defendanta 
were  not  warranted  in  seizing  the  exempt  property  of  the 
plaintiff,  and  gave  judgment  in  his  favor. 

Samuel  Beardtieyy  for  the  appellants. 
W.  and  L.  J.  Sanders^  for  the  respondent. 

By  Court,  Denio,  J.  I  *  am  of  opinion  that  a  person  con* 
tncting  a  debt  cannot  agree  with  the  creditor  that,  in  case  of 
non-payment,  he  shall  be  entitled  to  levy  his  execution  upon 
property  exempt  from  levy  by  the  general  laws  of  the  state. 
The  statutes  which  allow  a  debtor,  being  a  householder  and 
having  a  family  for  which  he  provides,  to  retain,  as  against 
the  legal  remedies  of  his  creditors,  certain  articles  of  prime 
necessity,  to  a  limited  amount,  are  based  upon  views  of  policy 
aD#i  Yinnianity  which  would  be  frustrated  if  an  agreement 
like  that  contained  in  these  notes,  entered  into  in  connection 
with  the  principal  contract,  could  be  sustained.  A  few  wordi» 
c(Mitained  in  any  note  or  obligation  would  operate  to  change 
the  law  between  those  parties,  and  so  far  disappoint  the  inten* 
tions  of  the  legislature.  If  effect  shall  be  given  to  such  pro- 
visions, it  is  likely  that  they  wiU  be  generally  inserted  in 
obligations  for  small  demands,  and  in  that  way  the  policy  of 
the  law  will  be  completely  overthrown.  Every  honest  man 
who  contracts  a  debt  expects  to  pay  it,  and  believes  he  will  be 
able  to  do  so  without  having  his  property  sold  on  execution. 
No  one  worthy  to  be  trusted  would,  therefore,  be  apt  to  object 
to  a  clause  subjecting  all  his  property  to  levy  on  execution  in 
case  of  non-payment.  It  was  against  the  consequences  of  this 
over  confidence,  and  the  readiness  of  men  to  make  contracts 
which  may  deprive  them  and  their  families  of  articles  indis- 
pensable to  their  comfort,  that  the  legislature  has  undertaken 
to  interpose. 

When  a  man's  last  cow  is  taken  on  an  execution  on  a  judg- 
ment rendered  upon  one  of  these  notes,  it  is  no  sufficient  answer 
to  say  that  it  was  done  pursuant  to  his  consent  freely  given 
when  he  contracted  the  debt.  The  law  was  designed  to  pro- 
tect him  against  his  own  improvidence  in  giving  such  consent. 
The  statutes  contain  many  examples  of  legislation  based  upon 
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the  Bame  motives.  The  laws  against  nsory,  those  which  forbid 
imprisonment  for  debt,  and  those  which  allow  a  redemption 
after  the  sale  of  land  on  execution,  are  of  this  class.  So  of  the 
principle  originally  introduced  by  courts  of  equity,  and  which 
has  been  long  established  in  all  courts,  to  the  effect  that,  if  one 
convey  land  as  security  for  a  debt,  and  agree  that  his  deed 
shall  become  absolute  if  payment  is  not  made  by  the  day,  he 
sliall  still  be  entitled  to  redeem  on  paying  the  debt  and  inter- 
est; and  so  also  with  executory  contracts  without  consideration 
to  make  gifts  and  the  like.  In  these  cases,  the  law  seeks  to 
mitigate  the  consequence  of  men's  thoughtlessness  and  improvi- 
dence; and  it  does  not,  I  think,  allow  its  policy  to  be  evaded 
by  any  language  which  may  be  inserted  in  the  contract.  It  is 
not  always  equally  careful  to  shield  persons  from  those  acts 
which,  instead  of  being  promissory  in  their  character  and  pro- 
spective in  their  operation,  take  effect  immediately.  One  may 
turn  out  his  last  cow  on  execution,  or  may  release  an  equity 
of  redemption,  and  he  will  be  bound  by  the  act.  In  thus  dis- 
criminating, the  law  takes  notice  of  the  readiness  with  which 
sanguine  and  incautious  men  will  make  improvident  contracts 
which  look  to  the  future  for  their  consummation,  when  if  the 
results  were  to  be  presently  realized,  they  would  not  enter  into 
them  at  all.  If,  with  the  consequences  immediately  before 
them,  they  will  do  the  act,  they  will  not  generally  be  allowed 
to  retract;  it  being  supposed,  in  such  cases,  that  valid  reasons 
for  the  transaction  may  have  existed,  and  that  at  all  events, 
the  party  was  not  under  the  influence  of  the  illusion  which  dis- 
tance of  time  creates.  Ordinarily,  men  are  held  to  their 
executory  as  well  as  their  executed  contracts;  but  in  a  few 
exceptional  cases,  where  the  temptation  is  great,  or  the  conse- 
quences peculiarly  inconvenient,  parties  are  not  allowed  to 
make  valid  prospective  agreements.  The  present  is,  in  my 
opinion,  one  of  those  cases.  Before  the  passage  of  the  exemp- 
tion laws,  contracts  for  the  payment  of  money  at  a  future  time 
involved  the  consequence  that  all  the  debtor's  property,  with- 
out exception,  might  bo  taken  on  the  execution  in  case  of 
default.  By  the  statutes  exempting  certain  property,  the  legis- 
lature in  effect  determined  that  it  was  inexpedient  to  allow 
contracts  entailing  such  results;  and  this  was  done  by  provid- 
ing that  certain  property  of  limited  value  should  not  be  taken. 
Parties  cannot  now  stipulate  that  their  contracts  shall  have 
the  same  effect  as  under  the  former  law,  for  that  would  be 
hostile  to  the  policy  thus  established. 
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There  is  another  consideration  belonging  to  the  snbjeoti 
which  should  be  referred  to.  These  exemption  laws  apply 
<ml7  to  householders  who  have  £Eunilies  for  which  they  provide. 
It  is  a  tail  inference  from  this  feature  that  one  object  of  the 
legislature  was  to  promote  the  comfort  of  families,  and  to  pro- 
tect them  against  the  improvidence  of  their  head.  This  was 
80  considered  by  the  supreme  court  in  Woodward  v.  Murray^ 
18  Johns.  400.  ''  I  think  it  clear,"  said  Judge  Piatt, ''  that  tha 
le^slature  meant  to  confer  this  privilege  on  each  of  those  little 
primary  communities  called  families.'*  Again:  ''It  was  designed 
as  a  protection  for  poor  and  destitute  fEimilies;  and  the  forlorn 
and  destitute  condition  of  his  family,  in  the  absence  of  the 
husband  and  father,  gave  them  a  peculiar  claim  to  the  benefit 
of  the  statute."  Some  articles  are  now  exempt  which  do  not 
enter  into  the  common  use  of  the  family  as  such;  but  it  was 
supposed  that  the  protection  of  the  team  and  the  implements 
of  a  man's  trade  would  be  likely  to  enable  him  to  keep  his 
family  together,  and  to  preserve  the  domestic  establishment 
from  want  and  dispersion.  Assuming  this  to  be  within  the 
policy  of  the  enactments,  it  is  obvious  that  a  contract  like  the 
one  contained  in  these  notes  is  subversive  of  it,  and  conse- 
quently illegal  and  void. 

The  maxim.  Modus  et  eonventio  vincunt  legemj  is  not  of  uni- 
versal application.  It  applies  only  to  agreements  in  them- 
selves  legal.  Where  no  rule  of  law  or  principle  of  public 
policy  is  concerned,  the  parties  may,  by  contract,  make  a  law 
for  themselves.  One  object  of  municipal  law  is  to  promote 
the  general  welfare  of  society.  The  exemption  laws  seek  to 
accomplish  this,  by  taking  from  the  head  of  a  family  the  power 
to  deprive  it  of  certain  property  by  contracting  debts  which 
shall  enable  the  creditors  to  take  such  property  on  execution. 
The  parties  to  this  contract  sought  to  set  aside  those  laws,  so 
£ar  as  this  debt  was  concerned.    This  they  could  not  da 

The  contract,  if  held  valid,  would  change  the  effect  of  the 
legal  instrumentalities  which  the  law  has  provided  for  the 
collection  of  debts.  Executions  upon  judgments  for  debts 
authorize  the  seizing  of  all  the  debtor's  property,  except  the 
articles  specially  exempted.  These,  tlie  officer  is  forbidden  to 
take,  unless  the  debt  was  contracted  in  the  purchase  of  prop- 
erty which  was  itself  exempt  from  execution:  Laws  1842,  c. 
157.  I  do  not  think  it  is  within  the  power  of  parties,  by  their 
contracts,  to  give  any  other  effect  to  judgments  and  executions 
than  that  which  the  law  attributes  to  them.     Could  a  person, 
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when  contracting  a  debt,  agree,  for  instance,  that  the  act  abol- 
ishing imprisonment  for  debt  should  not  apply  to  any  judg- 
ment which  should  be  recovered  on  that  contract,  or  that  on 
such  judgment  there  should  be  no  right  in  the  debtor  to 
redeem  any  land  that  might  be  sold  under  the  execution,  or 
that  he  should  not  be  discharged  under  any  insolvent  act? 
Clearly,  this  could  not  be  done;  and  upon  the  same  principle, 
I  think  the  debtor  could  not,  when  contracting  the  debt,  agree 
that  exempt  property  might  be  taken  on  the  execution.  The 
law  does  not  permit  its  process  to  be  used  to  accomplish  ends 
which  its  policy  forbids,  though  the  parties  may,  by  a  pro- 
spective contract,  agree  to  such  use. 

The  same  precise  question  involved  in  this  case  came  before 
the  supreme  court  in  Crawford  v.  Loekwoody  9  How.  Pr.  647; 
and  the  court  came  to  the  same  conclusion  which  I  have 
reached:  See  also  Harper  v.  Zeal,  10  Id.  282. 

For  these  reasons,  I  am  of  the  opinion  that  the  judgment  of 
the  supreme  court  ought  to  be  aflirmed. 

All  the  judges  concurred;  Selden,  J.,  for  the  reasons  stated 
by  him  in  Crawford  v.  Loekwood^  9upra. 

Judgment  affirmed. 

ExsKPTiDH  VBOM  BzsouTiON,  wiurrmut  MAT  SB  Waited  sr  CSoimuor j 
8m  Bowman  ▼•  SmUeift  72  Am.  Dec  738^  and  note  dinCTiwing  the  rabject; 
€hrreU  df  Marttn't  Afipeal,  Id.  779.  The  prinoipal  caae  in  cited  to  the  point 
that  the  right  to  exemption  U  one  which  the  debtor  camiot  waive  by  oontnot^ 
in  Meloite^  v.  NewUm,  85  Ind.  566;  PhO^  v.  PAe/jM,  72  HL  549;  Shaple^  t. 
Abbot,  42  N.  Y.  451;  Becker  v.  Becker,  47  Barb.  501. 

Tbb  FBnrciPAL  oasb  la  oitkd  in  Pl^e  v.  Ehner,  45  K.  Y.  104^  to  the  point 
that  a  party  of  fall  age,  and  mU  Juris,  can  waive  a  atatatory  or  even  a  coDstitn- 
tional  provision  in  his  own  favor,  affecting  simply  his  property  or  alienable 
rights,  and  not  involving  considerations  of  public  policy;  in  Cox  v.  New  York 
Central  etc,  B,  B.,  63  Id.  421,  to  the  point  that  the  maxim,  Modue  ei  eomxMm 
sfacwtf  legem,  is  subject  to  the  restriction  that  the  court  will  not  enforce  aa 
agreement  of  parties  contrary  to  express  statute,  or  in  contravention  of  pnblio 
policy;  and  see  KbnpUm  v.  Bronson,  45  Barb.  632;  and  in  Becker  v.  Becker^ 
47  Id.  499,  500,  to  the  point  that  the  statute  creating  exemption  from  exeon- 
tion  is  to  be  construed  favorably  towards  the  debtor.  It  is  also  cited  in  WU^ 
eoBB  V.  Hawley,  31  N.  Y.  654,  as  stating  correctly  the  object  and  intent  of  the 
statutory  exemption  of  property;  and  referred  to  in  Commerdal  NaL  Bank  v. 
C^eeago  etc.  Ry,  45  Wis.  182,  on  the  question  of  the  reason  for  the  exemption 
from  execution  of  property  of  those  who  provide  for  the  entire  support  of  » 
funily. 
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People  v.  Saxton. 

m  Nbw  Tosx,  S09.J 

▼ena's  Ihtditioh  is  to  bb  ImrEBBXD  vbom  RxAaoH^ABLi  CSovvnuonoH  of 
ms  Aon»  and  is  not  to  be  aacertained  by  evidence  of  hia  mental  porpoae 
in  depositing  hia  ballot,  or  his  notions  of  the  legal  efieot  of  what  it  oon- 
tamed  or  omitted. 

Vovbb's  Wbrino  Kaxb  on  Baudot,  zh  GoirvionoH  with  Titlb  of  Oifiob. 
IS  Suffiount  Dbsiqnaiioh  of  the  name  for  that  office,  althoo^^  he 
ondta  to  strike  oat  a  name  printed  on  it  in  conneotioa  with  the  same 
office.    The  writing  is  to  prevail  as  the  highest  evidence  ol  his  intention. 


Appeal  from  a  judgment  on  a  verdict  in  favor  of  the  de- 
fendant, Silas  Saxion,  in  an  action  in  the  natnre  of  a  quo  loar- 
rcmlOf  to  determine  his  right  to  the  office  of  county  clerk  for 
Ulster  county.  The  defendant,  by  a  certificate  of  Uie  county 
canvassers,  had  been  declared  elected,  at  the  general  election 
in  November,  1858.  Besides  the  defendant,  Solomon  S.  Horn- 
mell  and  Cornelius  Burhans  were  candidates  for  the  office  of 
county  clerk.  Six  ballots  had  been  rejected  by  the  inspectors 
of  election,  because  they  each  contained  two  names.  Two  of 
these  ballots  had  the  name  '^Solomon  S.  Hommell,''  and  one 
*' Cornelius  Burhans,"  printed  on  them,  with  ''Silas"  written 
before,  and  ''  Saxton "  after  the  names,  so  as  to  read  ^  Silas 
Solomon  8.  Hommell  Saxton"  and  ''Silas  Cornelius  Bur- 
hans Saxton."  The  printed  name  was  not  erased  from 
two  of  these  ballots  at  all,  and  on  the  other  the  only  oblit- 
eration was  that  the  name  "Silas"  was  partially  written 
over  the  word  "Solomon."  A  voter,  who  had  cast  one  of 
these  ballots,  testified  that  it  was  his  intention  to  vote  for 
Saxton.  This  evidence  was  admitted  without  objection,  but 
the  plaintiff  moved  to  strike  it  out,  which  motion  was  over- 
ruled. The  jury  were  charged  that  the  inspector's  decision 
that  there  were  two  names  on  each  of  the  ballots  was  not  con- 
clusive; that  it  was  for  the  jury  to  determine  whether  one  or 
two  names  were  designated;  and  that  if  the  jury  found  that 
any  or  all  of  the  ballots  had  but  one  name,  it  was  proper  for 
them  to  find,  from  the  evidence,  whether  any  or  all  of  the  bal- 
lots were  intended  for  the  defendant,  and  it  such  was  the  in- 
tention, to  allow  him  the  ballots.  The  verdict  was  for  the 
defendant* 

Lyman  Tremainj  for  the  appellants. 

£•  Coohej  for  the  respondent. 

The  CouBT.  The  intenMon  of  the  voter  is  to  be  inferred,  not 
from  evidence  given  by  him  of  the  mental  purpose  with  which 
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he  deposited  bia  ballot,  or  bis  notions  of  the  legal  effect  of  what 
it  contained  or  omitted,  but  by  a  reasonable  construction  of  his 
acts.  His  writing  a  name  upon  a  ballot  in  connection  with  the 
title  of  an  office,  is  such  a  designation  of  the  name  for  that 
office  as  to  satisfy  the  statute,  although  he  omits  to  strike  out 
a  name  printed  upon  it  in  connection  with  the  same  office. 
The  writing  is  to  prevail  as  the  highest  evidence  of  his  inten- 
tion. The  judge  ought  to  have  charged  the  jury,  as  a  matter 
of  law,  that  they  were  bound  to  find  the  fact  accordingly  from 
the  face  of  the  ballot  itself.  The  jury  in  this  case  having  found 
in  accordance  with  what  would  have  been  a  proper  direction^ 
the  verdict  must  stand. 

All  the  judges  concurred. 

Judgment  affirmed. 


Votkb's  Intxntion  is  to  bb  LfVEBBSD  ntOK  ms  iuon:  CV^  qf  ChkmAm 
T.  Dahnt  96  Ind.  835;  but  it  ia  only  hia  intention,  m  ezprMsed  by  his  ballot^ 
whidh  can  be  taken  into  consideration:  People  ex  reL  Smith  t.  Peaee,  27  N.  Y. 
84^  per  Denio,  J.,  diesenting.  The  paper  ballot  is  to  prevail  as  the  highest 
evidence  of  his  intention:  Cfify  qfBeardsioum  y,  CUy  ^  VW^padOt  76  HL  49. 
The  principal  case  is  cited  to  the  foregoing  propositions.  See,  in  this  connec- 
tion. People  ex  reL  Lake  v.  Siggkis,  61  Am.  Dea  491;  and  see  also  Show  ▼• 
Siine,  8  Bosw.  161»  in  which  the  principal  case  is  cited  as  reoogniiring  the  rolo 
that  the  intentions  of  the  parties  mnst  be  gathered  from  the  attending  circom- 
stances  of  the  occasion. 

OEBIinaATB  OF   ELBOnOV  IB  ONLT  PBIMA    FaOIS   EvmSNCB  OF  &I8ULIT: 

Buet  ▼.  Oott,  18  Am.  Dea  497;  People  y.  Van  Cleoe,  53  Id.  69;  People  v.  Cook^ 
69  Id.  451;  LouievUle  etc  R.  R,  ▼.  CwuUy  Court  f^DoMum^  62  Id.  424;  Prt^ 
tffmaim  ▼.  Supenrieore  qf  Tazewell  Co.,  71  Id.  230.  The  principal  case  is  cited 
in  People  ex  reL  Qregory  y.  Love,  63  Barb.  545,  to  the  point  that  the  dedsion 
of  the  inspectors  of  election  rejecting  a  ballot  as  designating  the  names  of  two 
persons  is  not  condusiTe,  bnt  upon  quo  vtarramto  the  question  as  to  the  voter'a 
intention  is  open  to  inquiry. 


Gabdneb  V.  OaDBN. 

[22  Nbw  Yoax,  827.] 
SUTBXMB  COUBT  OF  KXW  YOBK  SUOOIEBDBD  TO  JlTBISDIIOKIDH  OF  CJOUBT  OV 

Chavgebt,  under  the  constitution  of  1846. 

Court  of  Equttt  has  Power  to  Compel  Contxtancr  of  Lands  nr 
Another  State  by  a  party  over  whose  person  it  has  jurisdiction;  and 
this,  although  it  is  provided  by  statute  that  actions  for  the  recovery  of 
real  property  must  be  tried  in  the  county  in  which  the  subject  of  tho 
action  is  situated. 

Cause  of  Aonon  bt  Prinoipal  against  Aobnt  for  Fraudui^sntlt  Ssll- 
oro  Land  gannot  be  United,  it  seems,  under  section  167  of  the  New 
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York  code  of  procedure^  with  a  canae  of  action  against  fh«  pmefaaaert  at 
a  tnutee,  for  a  reconveyanoe  or  an  aoconnting. 
Omkk  or  AoxBT  to  Skll  Lasub,  Who  is  Ebcplotxd  oe  CJoncibvxd  nr 
AwwAiBB  ov  Sellxb  relating  to  tho  lands,  u^  alike  with  his  principal^ 
prohibited  from  pnrchaaing,  and  if  ha  does  so,  the  sellsr  may  compel  him 
to  reconyey  the  lands,  or  acooont  for  their  proceeds. 

Appeal  by  the  plaintiff  from  an  order  of  the  general  term 
of  the  Bnprcme  court  granting  a  new  trial,  on  appeal  by  the 
defendants  from  a  judgment  of  special  term  against  them* 
pie  plaintiff,  who  resided  in  New  York,  and  his  sister,  Mrs. 
Hall,  owned  block  1,  Carpenter's  addition,  in  Chicago,  and 
lots  4  and  5  in  block  17.  The  firm  of  Ogden,  Jones,  &  Co., 
real  estate  agents  at  Chicago,  were  employed  to  manage  and 
sell  this  property,  and  in  1862  made  partition  between  the 
plaintiff  and  his  sister,  the  defendant  Ogden  valuing  each 
share  at  five  thousand  five  hundred  and  sixty  dollars.  The 
defendant  Henry  Smith  and  one  Franklin  Hathaway  were 
clerks  of  Ogden,  Jones,  &  Co.  from  1852  to  July  12,  1854. 
After  some  correspondence  between  the  plaintiff  and  Ogden, 
Jones,  &  Co.  in  regard  to  the  value  of  the  lots,  Hathaway,  on 
October  28, 1853,  wrote  a  letter  to  the  plaintiff,  in  the  name 
of  the  firm,  saying:  '^  We  have  now  to  report  an  offer  made 
by  Mr.  Henry  Smith  for  your  lots,  as  follows:  He  proposes  to 
give  yoa  seven  thousand  five  hundred  dollars,  payable  at  the 
end  of  five  or  six  years.  If  the  offer  is  accepted,  we  will  at 
once  prepare  the  necessary  papers,  and  see  that  the  surety  is 
ample.  We  doubt  whether  a  better  offer  than  this  can  now 
be  obtained,  as  it  is  larger  than  the  price  paid  for  Mrs.  Heartt's 
block  3,  in  same  addition."  The  plaintiff  replied:  "  The  sale 
will  do.  I  sell,  as  I  am  far  off,  and  give  the  buyer  a  good  bar- 
gain." Other  correspondence  in  regard  to  the  deed  and 
securities  took  place  between  the  plaintiff  and  Hathaway,  who 
used  the  firm's  name;  and  finally,  on  May  22,  1854,  a  note 
signed  by  Smith  and  Hathaway,  and  a  mortgage  executed  by 
Smith  and  wife,  were  sent  to  the  plaintiff,  who  acknowledged 
that  they,  '^by  the  note  and  mortgage  received  by  me  yester- 
day, appear  to  be  joint  purchasers  of  my  lots  in  Mr.  Smith's 
name."  On  March  24  and  25,  1854,  Smith  sold  portions  of 
the  lots  for  eight  thousand  twa  hundred  and  fifty  dollars,  and 
on  May  3d  sold  another  portion  for  one  thousand  dollars.  On 
June  12, 1854,  the  plaintiff  notified  Ogden,  Jones,  &  Co.  of  his 
diesatis&ction  with  and  dissent  from  the  sale.    Ogden  was 

absent  in  Europe  during  all  the  time  the  negotiations  with 
AM,  Dsa  Vol.  Lxxvm— u 
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Smith  for  the  sale  of  the  plaintiff's  lands  were  carried  on. 
The  plaintiff  charged  Ogden  with  fraud  in  having  made  a  sale 
of  the  lands  for  less  than  their  actual  value,  and  claimed  that 
Ogden  was  interested  in  the  purchase.  He  asked  that  the 
deed  to  Smith  be  set  aside,  and  that  Smith  be  compelled  to 
reconvey,  or  that  Smith  and  Ogden  should  pay  the  highest 
price  which  the  land  had  attained.  The  plaintiff  had  judg- 
ment in  his  favor.  The  defendants  appealed,  and  the  supreme 
court,  at  general  term,  reversed  the  judgment,  and  ordered  a 
new  trial.  From  this  order,  the  plaintiff  appealed,  and  stipu- 
lated that  if  the  order  should  be  affirmed,  judgment  might 
be  entered  against  him. 

WiUiam  Curtis  NayeSj  for  the  appellant. 
John  H.  Reynolds^  for  the  respondents. 

By  Court,  Davies,  J.  The  first  question  necessary  to  be 
considered  is,  whether  the  supreme  court  had  jurisdiction  of 
the  subject-matter  of  this  action.  That  court,  under  the  re- 
organization of  the  judicial  system  of  this  state  under  the 
constitution  of  1846,  succeeded  to  all  the  powers  of  the  court 
of  chancery,  and  to  all  the  jurisdiction  which  it  possessed  and 
was  accustomed  to  exercise.  This  question  caused  embarrass- 
ment to  the  special  term  in  this  case;  and  it  seemed  to  doubt 
its  power  to  order  in  direct  terms  the  defendants,  or  either  of 
them,  to  reconvey  the  premises  deeded  by  the  plaintiff  to 
Smith,  on  the  ground  that  the  court  had  no  jurisdiction,  for 
the  reason  that  the  lands,  the  subject-matter  of  the  action, 
were  situated  without  the  boundaries  of  the  state.  The  su- 
preme court,  at  general  term,  in  its  opinion,  says:  *'  If  the 
sale  to  Smith  could  be  avoided  on  the  ground  of  the  relation 
in  which  he  stood  to  Ogden,  Jones,  &  Co.,  the  action  for  that 
purpose  should  have  been  prosecuted  against  Smith  alone, 
and  before  some  tribunal  having  cognizance  of  the  subject- 
matter  of  the  action.  The  premises,  being  in  another  state, 
an  action  for  their  recovery  cannot  be  successfully  prosecuted 
in  this  court.  In  this  view  of  the  authority  of  the  supreme 
court  to  entertain  this  action,  we  think  the  learned  courts  be- 
low fell  into  a  grave  error.  It  is  true  that,  by  section  123  of 
the  code,  actions  for  the  recovery  of  real  property  must  be 
tried  in  the  county  in  which  the  subject  of  the  action  is  situ- 
ated. The  supreme  court  of  this  state,  as  a  court  of  equity, 
could  not,  therefore,  take  jurisdiction  of  an  action  for  the  re- 
covery of  lands  situated  in  another  state,  where  the  proceed- 
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ing  was  in  rem;  but  where  it  has  jurisdiction  of  the  proper 
parties,  it  may,  by  its  judgment  or  decree,  compel  them  to  do 
equity  in  relation  to  lands  located  without  its  jurisdiction. 
The  courts  in  such  a  case,  acts  in  penonam.  We  regard  this 
as  80  well  settled  by  authority  that  it  cannot  longer  be  seri- 
oasly  questioned.  A  review  of  the  authorities  in  England 
aad  this  country  will,  we  think,  place  this  matter  beycmd 
all  doubt.  In  Archer  and  PreBtony  1  Eq.  Cas.  Abr.  133,  in 
which  case,  if  in  any,  the  jurisdiction  was  local,  the  matter 
there  being,  not  only  for  land  that  lay  in  Ireland,  but  of  a 
title  under  the  act  of  settlement  there,  yet  the  defendant 
coming  into  England,  a  bill  was  exhibited  against  him  there, 
and  a  ne  exeat  regno  granted,  and  he  put  to  answer  a  contract 
made  for  those  lands. 

This  case  is  cited  by  Lord  Chancellor  Nottingham  in 
Arglasse  ▼.  Mueehampj  1  Vem.  76,  and  by  Lord-Keeper  North 
in  S.  C,  Id.  135.  Arglaese  v.  Musehamp^  supra^  was  a  case  in 
which  the  plaintiff  exhibited  his  bill  to  be  relieved  against  an 
annuity  or  rent-charge  made  upon  lands  in  Ireland  on  the 
gronnd  that  the  same  was  obtained  by  fraud.  The  defendant 
pleaded  to  the  jurisdiction  of  the  court  that,  the  lands  lying  in 
Ireland,  the  matter  was  properly  examinable  in  the  court  of 
chancery  there,  and  that  that  court  in  England  ought  not  to 
interpose.  The  lord  chancellor  said:  ''This  is  surely  only  a 
jest  put  upon  the  jurisdiction  of  this  court  by  the  common 
lawyers;  for  when  you  go  about  to  bind  the  lands  and  grant  a 
sequestration  to  execute  a  decree,  then  they  readily  tell  you 
that  the  authority  of  this  court  is  only  to  regulate  a  man's 
conscience,  and  ought  not  to  affect  the  estate,  but  that  this 
court  must  agere  in  personam  only;  and  when,  as  in  this  case, 
you  prosecute  the  person  for  a  fraud,  they  tell  you  you  must 
not  intermeddle  here  because  the  fraud,  though  committed 
here,  concerns  lands  that  lie  in  Ireland,  which  makes  the 
jurisdiction  local,  and  so  would  wholly  elude  the  jurisdiction 
of  this  court.  ''  But,"  he  adds,  "  they  certainly  forget  the  case 
of  Archer  and  PreBion^  eupra;^'  and  the  plea  was  overruled,  and 
the  defendant  ordered  to  pay  costs  for  endeavoring  to  oust  the 
court  of  its  jurisdiction.  This  was  in  Michaelmas  term,  1682. 
Lord  Nottingham  died  in  December  of  that  year,  and  was 
succeeded  by  Lord  Chief  Justice  North  as  lord-keeper.  In 
the  succeeding  term  (Hilary,  1682),  a  petition  was  presented 
to  the  lord-keeper  by  the  defendant  for  a  rehearing  of  his  plea 
to  the  jurisdiction  of  the  court;  but  it  was  not  allowed;  the 
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lord-keeper  citing  only  Archer  and  Presumes  Case^  1  £q.  Cas. 
Abr.  133.  In  the  case  of  Earl  of  Kildare  v.  EustacCj  1  Vem. 
404,  the  plaintiff's  bill  was  to  be  relieved  touching  the  trust  of 
certain  lands  in  Ireland.  The  defendants  had  appeared,  and 
had  not  objected  to  the  jurisdiction  of  the  court;  and  the  case 
coining  on  to  be  heard,  the  lord  chancellor,  Jeffries,  in  Michael- 
mas term,  1686,  objected  that  the  court  could  not  hold  pleas 
of  lands  in  Ireland.  The  plaintiff's  counsel  insisted  that  he 
was  entitled  to  relief  in  that  court  by  reason  that  both  plain- 
tiff and  defendant  were  there  in  England,  and  that  a  court  of 
equity  does  only  agere  in  personam;  and  the  counsel  instanced 
the  precedents  of  Arglasse  v.  Muachamp^  1  Vem.  75,  and  Ard- 
glasse  v.  Pitt^  1  Id.  238,  and  Archer's  case,  and  insisted  there 
would  be  a  failure  of  justice  if  the  action  was  not  sustainad. 
But  the  lord  chancellor  overruled  the  plaintiff's  counsel,  and 
said,  in  the  cases  of  Lord  Arglasse,  the  fraudulent  contracts 
were  made  here  in  England,  and  thereupon  pronounced  a  rule 
for  dismissing  the  bill,  but  upon  the  importunity  of  the  plain* 
tiff's  counsel,  gave  them  a  week's  time  to  search  for  precedents. 
The  same  case  again  came  up  on  the  third  of  December 
following,  when  the  lord  chancellor  and  the  judges  then 
attended  with  precedents,  and  Sir  John  Holt  argued  for  the 
plaintiff  the  preliminary  point  only,  to  wit,  whether  the  court 
had  jurisdiction  and  might  hold  pleas  of  the  land  which  lay 
in  Ireland.  The  defendant's  counsel  in  a  manner  waived  the 
preliminary  point,  and  would  not  enter  into  the  debate  whether 
the  court  might  not  decree  the  trust  of  lands  in  Ireland,  the 
trustee  living  here.  After  a  long  debate,  the  judges,  concurring 
with  his  lordship  that  the  court  had  a  proper  jurisdiction  in 
that  case,  made  a  decree  for  the  plaintiffs.  ToUer  v.  Carteretj 
2  Vern.  494,  was  heard  before  Lord-Keeper  Cowper,  in  May, 
1705.  The  defendant  Carteret  was  the  owner  of  the  Isle  of 
Sarke,  and  made  a  mortgage  thereon  to  one  Willows,  the 
plaintiff's  intestate,  for  five  hundred  years,  for  five  hundred 
pounds.  A  bill  was  filed  in  the  court  of  chancery  in  England 
that  the  defendant  might  redeem  or  be  foreclosed.  The  de- 
fendant pleaded  to  the  jurisdiction  of  the  court,  that  the  island 
of  Sarke  was  part  of  the  Duchy  of  Normandy,  and  had  laws 
of  their  own,  and  was  under  the  jurisdiction  of  the  courts  of 
Guernsey,  and  not  within  the  jurisdiction  of  the  court  of 
chancery.  The  lord-keeper  ovemded  the  plea,  because  the 
grant  was  of  the  whole  island,  and  secondly,  that  the  court  of 
chancery  had  also  jurisdiction,  the  defendant  being  served 
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with  the  process  here,  ei  mqwJUu  agit  in  penonam.  The  case 
of  Penn  v.  Lord  Baltimore^  1  Ves.  sea.  444,  is  worthy  of  at* 
tentive  consideratioii.  This  was  a  bill  filed  in  chancery  for  a 
specific  performance  of  articles  settling  the  boundaries  of  the 
colonies  of  Maryland  and  Pennsylvania,  made  and  executed 
between  the  respective  proprietors  thereof.  Two  objections  to 
the  jurisdiction  of  the  court  were  taken:  1.  That  the  court 
had  not,  and  ought  not  to  take,  jurisdiction,  for  that  the  same 
was  in  the  king  and  council;  2.  That  the  agreement  ought  not 
to  be  carried  into  execution  by  the  court,  as  it  afiected  the 
estates,  rights,  and  privileges  of  the  planters,  etc.,  without  the 
district,  and  tbe  laws  by  which  they  live. 

The  case  seems  to  have  been  ably  argued  and  maturely  con- 
sidered; for  Lord  Hardwicke  says,  in  the  commencement  of 
his  opinion,  that  he  had  directed  the  cause  to  stand  over  for 
judgment,  not  so  much  from  any  doubt  of  what  was  the  justice 
of  the  case,  as  by  reason  of  the  nature  of  it,  its  great  conse- 
quence and  importance,  and  the  great  labor  and  ability  on  both 
sides;  it  being  for  the  determination  of  the  right  and  bound- 
aries of  two  great  provincial  governments  and  three  counties — 
of  a  nature  worthy  of  the  judicature  of  a  Roman  senate,  rather 
than  of  a  single  judge;  and  he  says:  "  My  consolation  is,  that 
if  I  should  err  in  my  judgment,  there  is  a  judicature,  equal  in 
dignity  to  the  Roman  senate,  that  will  correct  it."  Ho  fully 
sostains  the  jurisdiction  of  the  court  of  chancery,  and  at  page 
447,  says:  **The  conscience  of  the  party  was  bound  by  this 
agreement,  and  being  within  the  jurisdiction  of  this  court, 
which  acts  in  personarrtj  the  court  may  properly  decree  it  as  an 
agreement,  if  a  foundation  for  it."  In  answer  to  the  argu- 
ments that  the  court  had  no  means  to  enforce  its  decree,  he 
says:  '^  If  they  could  not  at  all,  I  agree  it  would  be  in  vain  to 
make  a  decree,  and  that  the  court  cannot  enforce  their  own  de- 
cree in  rem  in  the  present  case;  but  that  is  not  an  objection 
against  making  a  decree  in  the  cause,  for  the  strict  primary 

decree  in  this  court,  as  a  court  of  equity,  is  in  personam 

In  Lord  King's  time,  in  the  case  of  Richardson  v.  Hamilton, 
attorney-general  of  Pennsylvania,  which  was  a  suit  of  land 
and  house  in  the  town  of  Philadelphia,  the  court  made  a  de- 
cree that  it  could  not  bo  enforced  in  rem.  In  the  case  of  Lord 
Anglesey,  of  lands  Ijdng  in  Ireland,  I  decreed  for  distinguish- 
ing and  settling  the  "porta  of  the  estate,  though  impossible  to 
enforce  that  decree  In  rem;  but  the  party  being  in  England,  I 
could  enforce  it  by  process  of  contempt  in  personam  and  se- 
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questration,  which  is  the  proper  jurisdiction  of  the  coart"    To 
the  same  point  may  be  cited  the  cases  of  Earl  of  Derby  y.  Duke 
of  Atholj  1  Ves.  sen.  202j  Lord  Cranstown  v.  Johnstofij  3  Ves* 
jun.  170;  and  Lord  Portarlington  v.  Soulhyj  3  Myl.  &  K.  104. 
The  case  of  Massie  v.  WattSy  6  Cranch,  148,  is  quite  in  point. 
There,  a  bill  was  filed  in  the  circuit  (ourt  of  Kentucky  agairnt 
the  defendant,  a  citizen  of  Kentucky,  to  compel  him  to  convey 
to  the  plaintiff  lands  in  the  state  of  Ohio,  to  which  the  defend* 
ants  had  obtained  the  legal  title,  the  plaintiff  claiming  to  bo 
equitably  entitled  thereto.    The  circuit  court  sustained  tha 
bill,  and  made  a  decree  that  the  plaintiff  recover  of  the  defend- 
ant, Massie,  the  lands  olaimed,  and  convey  the  same  to  him; 
and  that,  upon  such  conveyance  being  made,  the  plaintiff  should 
assign  to  the  defendant  all  his  claim  to  another  quantity  of 
land  mentioned  in  the  decree.    From  this  decree,  an  appeal 
was  taken  to  the  supreme  court  of  the  United  States,  and  there^ 
affirmed.     Marshall,  C.  J.,  in  delivering  the  opinion,  says: 
''  Where  the  defendant  in  the  action  is  liable  to  the  plaintiff,, 
either  in  consequence  of  contract  or  as  trustee,  or  as  the  holder 
of  a  legal  title  acquired  by  any  species  of  mala  fides  practiced 
on  the  plaintiff,  the  principles  of  equity  give  a  court  jurisdic- 
tion wherever  the  person  may  be  found;  and  the  circumstance 
that  a  question  of  title  may  be  involved  in  the  inquiry,  and 
may  even  constitute  the  essential  point  on  which  the  case  de- 
pends, does  not  seem  sufficient  to  arrest  jurisdiction."    Ho 
then  reviews  the  English  cases  already  adverted  to,  and  con* 
eludes,  on  the  point  of  jurisdiction,  by  saying  that  upon  the 
authority  of  those  cases  and  of  others,  which  are  to  be  found 
in  the  books,  as  well  as  upon  general  principles,  the  court  was 
of  opinion  that,  in  case  of  fraud,  of  trust,  or  of  contract,  the 
jurisdiction  of  a  court  of  chancery  is  sustainable  wherever  the 
person  be  found,  although  lands  not  within  the  jurisdiction  of 
that  court  may  be  affected  by  the  decree.    In  that  case,  the 
court  held  Massie  to  be  the  agent  of  O'Neal,  the  plaintiff's 
grantor,  and  to  whose  rights  the  plaintiff  had  succeeded,  and 
that,  having  obtained  a  patent  for  land  in  his  own  name^ 
which  his  duty  required  him  to  obtain  for  O'Neal,  he  must 
convey  the  land  covered  thereby  to  the  plaintiff.    The  court 
say:  '*  According  to  the  clearest  and  best  established  princi- 
ples of  equity,  the  agent  who  so  acts  becomes  a  trustee  for  his 
principal.    He  cannot  hold  the  land  under  an  entry  for  him- 
self, otherwise  than  as  trustee  for  his  principal." 
In  McDowell  v.  Read^  8  La.  Ann.  391,  the  supreme  court  of 
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that  state  held  that,  when  a  court  is  called  upon  to  enforce  a 
right,  it  may  avail  itself  of  its  jurisdiction  over  the  person  to 
do  justice  relatiye  to  a  subject-matter  beyond  its  jurisdiction, 
though  lands  be  affected  by  the  decree.  The  case  of  Muarina 
▼.  AUingj  11  Id.  568,  has  been  cited  as  holding  a  contrary 
doctrine.  I  think  the  leading  opinion  in  this  case,  upon  this 
point,  proceeds  upon  the  assumption  that  the  courts  of  that 
state  do  not  possess  the  chancery  powers  vested  in  the  court  of 
chancery  in  England.  The  judge  who  delivered  the  opinion 
in  that  case  says  that  the  people  of  Louisiana  have  always 
resisted  the  foreign  modes  of  procedure,  and  especially  the 
peculiar  doctrines  and  forms  of  chancery;  that,  although  the 
courts  of  that  state  have  equity  and  common-law  jurisdiction, 
it  does  not  follow  that  all  the  prerogatives  claimed  by  courts 
of  common  law  and  courts  of  chancery,  and  all  their  artificial 
rules  and  peculiar  dogmas,  should  be  usurped  by  the  courts 
of  Louisiana.  The  learned  judge  seemed  to  think  that  if  a 
contrary  doctrine  were  adopted,  the  courts  of  New  Orleans 
might  be  occupied  ^^  with  investigation  of  land  titles  all  round 
the  world."  In  Farley  v.  Shippeuj  1  Wythe,  254,  the  court  of 
chancery  in  Virginia  held  that  it  had  jurisdiction  to  enforce  a 
trust  in  relation  to  lands  lying  in  North  Carolina,  the  defend* 
ants  being  amenable  to  its  process.  To  the  same  effect  is 
the  case  of  Otierrant  v.  Fowler j  1  Hen.  &  M.  6;  so,  also,  Hughe$ 
V.  jSaK,  5  Munf.  431. 

The  current  of  decision  in  this  state,  upholding  the  jurisdic- 
tion of  our  courts  upon  this  question,  has  been  uniform.  I 
am  unable  to  find  that  any  of  the  learned  judges  of  our  courtSi 
who  have  examined  the  question  and  expressed  an  opinion 
upon  it,  have  given  it  hesitatingly  or  doubtfully,  except  in  the 
present  case.  I  think  all  the  cases  in  the  state  speak  a  uni- 
form language,  and  give  out  no  uncertain  sound.  The  earliest 
case  is  that  of  Dale  v.  Rooeevdty  5  Johns.  Ch.  174,  where  Chan- 
cellor Kent,  in  1821,  granted  an  injunction  to  restrain  any  suit 
upon  an  agreement  relating  to  lands  in  the  state  of  Ohio. 
The  jurisdiction  of  the  court  was  distinctly  affirmed  by  Chan- 
cellor Sanford,  in  Ward  v.  Arredondo^  Hopk.  213.  In  that  case, 
the  land  was  in  the  state  of  Florida,  and  the  parties  in  this 
state;  and  the  bill  was  filed  to  cancel  a  deed  and  restrain  an 
agent  of  the  grantor  from  parting  with  it.  I  am  unaware  that 
the  authority  of  this  case  has  ever  been  questioned  in  this 
state;  on  the  contrary,  it  has  been  frequently  affirmed:  Mead 
▼.  MerHii^  2  Paige,  402;  MitcheU  v.  Bunch,  Id.  606  [22  Am. 
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Dec.  669];  StUphen  v.  Fowler,  9  Id.  280;  Shattuel  v.  Casridy, 
3  Edw.  Ch.  162;  De  Klyn  y.  WathinSj  8  Sandf.  Ch.  186;  Newton 
V.  Bronwn^  13  N.  Y.  587  [67  Am.  Dec.  89].  In  this  last  case, 
this  court  says  that  the  doctrine  established  is,  that  the  court 
of  chancery,  having  jurisdiction  of  the  person  of  the  defendant, 
wiU,  by  its  process  of  injunction  and  attachment,  compel  him 
to  do  justice  by  the  execution  of  such  conveyances  and  assur- 
ances as  will  affect  the  title  of  the  property  in  the  jurisdiction 
Ia  which  it  is  situated.  This  court  also  held,  in  that  case,  that 
the  present  supreme  court  posseses  the  jurisdiction  formerly 
exercised  by  the  court  of  chancery.  It  also  disposes  of  the 
application  of  section  123  of  the  code  to  a  case  like  that  under 
consideration.  As  sustaining  the  same  general  doctrine  of  all 
these  cases,  I  will  only  refer  to  an  additional  case — ^that  of 
jyivemois  v.  Leavittf  23  Barb.  63. 

These  cases  must  be  held  to  establish  the  jurisdiction  of  the 
supreme  court,  in  the  present  case,  on  an  impregnable  basis, 
and  that  the  court,  having  jurisdiction  of  the  party  in  whom 
the  legal  title  to  the  land  in  controversy  is  vested,  may,  by  its 
process  of  attachment  and  injunction,  compel  him  to  do  justico 
by  the  execution  of  such  conveyances  and  assurances  as  will 
affect  the  title  to  them  in  the  state  of  Illinois. 

It  is  appropriate  here  to  examine  into  the  nature  and  char- 
acter of  the  complaint  in  this  action,  and  the  grounds  upon 
which  it  is  sought  to  make  the  respective  defendants  liable. 
The  defendant  Ogden  is  charged  with  a  fraud  in  having  made 
sale,  by  himself  or  his  partners,  of  the  plaintiff's  lands,  at  a 
price  far  below  their  actual  value,  and  when  they  knew  that 
they  were  selling  in  an  advancing  market;  that  the  firm,  in- 
cluding Ogden,  was  interested  in  the  purchase  by  Smith  and 
Hathaway,  their  clerks,  and  that  the  sale  was  znade  to  them 
to  defraud  the  plaintiff;  and  the  plaintiff  claims  to  recover  of 
Ogden  the  highest  price  which  the  land  has  attained,  by  reason 
of  his  fraudulent  disposition  of  it.  The  plaintiff's  ground  of 
claim  against  Smith  is,  that  he  stood  in  such  relation  of  con- 
fidence to  the  plaintiff  that,  in  making  the  purchase,  the  law 
adjudges  that  he  holds  the  subject-matter  of  it  as  the  plaintiff's 
trustee,  and  that  the  plaintiff  can  call  him  to  account  as  such. 
This  the  plaintiff  can  do,  if  such  relation  of  confidence  subsists, 
by  requiring  a  reconveyance  of  the  property,  if  that  be  prac- 
ticable, with  an  account  and  payment  of  the  rents  and  profits 
accruing  during  the  time  it  was  held  by  the  trustee,  or  if  that 
is  not  practicable,  by  calling  on  the  trustee  to  account  and  pay 
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over  to  his  ee9tui  que  tntat  all  that  he  has  realised,  or  ought,  by 
due  diligence  to  have  realized,  firom  the  trust  estate.  In  the 
present  case,  the  plaintiff  has  elected  to  regard  Smith  as  his 
trustee;  and  his  complaint  as  to  him,  and  the  decree  of  the 
special  term  proceeds  on  this  basis.  The  plaintiff,  thereforo, 
elects  to  afiSrm  the  sale  made  to  Smith.  He  cannot,  tmo 
flatu,  affirm  it  as  to  him,  and  disaffirm  it  as  to  the  defendant 
Ogden.  It  is  difficult  to  see  how,  under  the  provisions  of  sec- 
tion 167  of  the  code,  these  causes  of  action  may  be  united  in 
the  same  complaint.  Although  it  may  be  said  that  both 
causes  of  action  arise  out  of  the  same  transaction,  to  wit,  the 
sale  of  the  plaintiff's  lands  to  the  defendant  Smith,  yet  the 
cause  of  action  against  Ogden  is  for  an  injury  to  the  plaintiff's 
property,  while  that  against  Smith  is  a  claim  against  him  as 
a  trustee  by  operation  of  law.  The  causes  of  action  joined  in 
this  complaint  do  not  affect  both  of  the  parties  defendant. 
Ogden  is  not  affected  by,  or  in  any  way  responsible  for.  Smith's 
acts  as  the  plaintiff's  trustee,  and  the  complaint  does  not  pro- 
fess to  make  him  liable  therefor.  So  Smith  is  not  sought  to 
be  made  responsible  for  the  fraudulent  acts  of  Ogden.  On  the 
plaintiff's  own  showing,  he  has  separate  and  distinct  causes 
of  action  against  each  of  the  defendants,  and  which  cannot  be 
joined  under  the  code.  The  issues  are  separate;  the  relief 
prayed  against  each  is  distinct  and  different;  and  the  proofiEt 
relied  on  to  maintain  each  issue  are  of  an  entirely  dissimilar 
character. 

We  have  looked  into  the  testimony  in  the  case  to  ascertain 
if  the  charge  of  fraud  against  the  defendant  Ogden  is  sus- 
tained by  the  testimony.  As  to  any  personal  fraud,  it  is  clear 
he  was  not  guity  of  any,  for  he  was  absent  in  Europe  during 
all  the  time  the  negotiations  of  his  firm  with  Smith,  for  the 
sale  of  the  plaintiff's  lands,  were  carried  on,  and  did  not  return 
until  about  the  time  the  complaiut  in  this  action  was  verified. 
The  plaintiff  entirely  failed  to  show  any  fraud  on  the  part  of 
the  firm  or  the  defendant  Ogden,  of  such  a  character  as  would 
make  them  responsible  in  damages  for  the  sale  of  the  lands 
to  Smith.  The  testimony  fully  sustains  the  position  that,  at 
the  time  of  the  sale,  the  price  paid,  or  agreed  to  be  paid,  was 
fair  and  adequate,  and  that  the  purchase-money  was  ade- 
quately secured,  and  it  fails  to  show  that  Ogden's  firm,  or  any 
member  of  it,  had  any  interest  in  the  purchase.  The  affirm- 
ance of  the  sale  by  the  plaintiff  is  a  complete  answer  to  the 
claim  for  damages  against  the  firm  for  fraud  in  making  the 
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Bale.  In  the  case  of  MasHe  v.  WattSy  6  Cranch,  148,  one  An- 
derson, who  made  the  survey  which,  it  was  alleged,  Massie 
had  located  in  his  own  name  instead  of  that  of  his  principal, 
was  made  a  party  defendant,  charging  him  with  fraud  in  mak- 
ing the  survey.  On  the  hearing,  the  complaint  was  dismissed, 
with  costs,  as  to  Anderson,  and  a  decree  made  against  Massie, 
which  was  affirmed  by  the  supreme  court  on  appeal.  A  proper 
disposition  of  this  cause,  as  to  the  defendant  Ogden,  would 
have  been  to  have  dismissed  the  complaint  as  to  him.  The 
supreme  court,  at  general  term,  having  reversed  the  judgment 
of  the  special  term  and  granted  a  new  trial,  and  the  plaintiff 
having  appealed  therefrom,  and  stipulated  that,  if  it  should 
be  affirmed,  judgment  absolute  might  be  rendered  against  him, 
it  is  now  proper  to  affirm  that  order  as  to  the  defendant  Og- 
den, and  render  judgment  absolute  in  his  favor,  by  dismissing 
the  complaint  as  to  him,  with  costs. 

It  only  remains  now  to  consider  the  cause  of  action  against 
the  defendant  Smith.  It  proceeds  upon  the  ground  that  Smith 
stood  in  such  relation  of  confideuce  to  the  plaintiff  that  the 
purchase  made  by  him  was  made  as  the  plaintiff's  trustee,  and 
that  he  can  derive  no  benefit  therefrom.  This  leads  to  an 
examination  of  the  main  and  important  question  in  the  case. 
It  is  to  be  observed  in  the  commencement  that  Ogden,  Jones, 
&  Co.  were  the  conceded  agents  of  the  plaintiff;  as  such,  they 
owed  a  duty  to  him  to  manage  and  dispose  of  his  property  to 
the  best  advantage.  It  is  admitted  by  the  answer  that  Hatha- 
way and  the  defendant  Smith  were  clerks  of  the  firm  during 
the  years  1852,  1853,  and  up  to  July  12,  1854.  As  such,  they 
of  course  had  access  to  the  correspondence  of  the  firm,  were 
well  acquainted  with  the  plaintiff's  urgency  to  sell,  his  motives 
for  so  doing,  and  all  the  facts  and  circumstances  connected 
with  the  property  known  to  the  plaintiff's  agents;  and  as  the 
clerks  of  the  firm,  they  owed  the  same  duty  to  the  plaintiff. 
This  view  is  much  strengthened  by  the  circumstance  that  all 
the  correspondence  with  the  plaintiff  relating  to  the  sale  was 
carried  on  by  Hathaway  in  the  name  of  the  firm;  though,  in 
the  important  letter  of  October  26,  1853,  his  name  does  not 
appear  as  the  writer.  It  was  written,  apparently,  by  the  firm, 
and  signed  in  their  name.  A  circumstance  is  disclosed  in  the 
proof,  which  tends  strongly  to  the  inference  that  Hathaway 
was  either  interested  in  this  purchase  from  the  beginning  or 
intended  so  to  be.  I  am  strongly  impressed  with  the  convic- 
tion  that  he  was  originally  a  party  in  interest.    It  appears  that 
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the  plaintiff  and  his  sister,  Mrs.  Hall,  were  the  owners  jointly 
of  block  No.  1,  Carpenter's  addition,  in  Chicago,  and  of  lots 
4  and  5  in  block  17;  that  the  firm  of  Ogden,  Jones,  &  Co.  had 
charge  of  this  property,  and  in  the  spring  of  1852,  they  made 
partition  thereof  between  Mrs.  Hall  and  the  plaintiff,  valuing 
each  share  at  five  thousand  five  hundred  and  sixty  dollars. 
Hathaway,  in  the  letter  of  January  13, 1854,  informs  the  plain* 
tiff  that  he  had  become  the  owner  of  Mrs.  Hall's  lots;  and  this 
circumstance  presents  a  motive  on  his  i>art  to  become  the 
owner  of,  or  interested  in,  the  share  of  the  lots  owned  by  the 
plaintiff.  In  addition  to  this,  he  became  equally  bound  with 
Smith,  for  the  payment  of  the  purchase-money,  and  this, 
coupled  with  the  conceded  fact  that  he  is  now  interested  with 
him,  leads  to  the  inevitable  conclusion  that  he  was  so  origi< 
nally,  or,  at  least,  intended  to  be.  If  Ogden,  Jones,  &  Co.  had 
become  the  purchasers,  instead  of  their  clerks  Smith  and 
Hathaway,  what  would  have  been  the  plaintiff's  rights  in  the 
premises?  The  rule  is  clearly  laid  down  by  that  learned  and 
eminent  writer,  Lord  St.  Leonards,  in  his  work  on  vendors 
and  purchasers'  (see  Sugden  on  Vendors,  13th  ed.,  566) ;  he 
says:  ^'  It  may  be  laid  down  as  a  general  proposition  that  trus- 
tees, who  have  accepted  the  trust  (unless  they  are  nominally 
such,  as  trustees  to  preserve  contingent  remainders),  agents, 
conmussioners  of  bankrupts,  assignees  of  bankrupts,  or  their 
partners  in  business,  solicitors  to  the  commission,  auctioneers, 
creditors  who  have  been  consulted  as  to  the  mode  of  sale, 
counsel,  or  any  persons  who,  being  employed  or  concerned  in 
the  affairs  of  another,  have  acquired  a  knowledge  of  his  prop« 
erty,  are  incapable  of  purchasing  such  property  themselves, 
except  under  the  restrictions  which  will  shortly  be  mentioned. 
For,  if  persons  having  a  confidential  character  were  permitted 
to  avail  themselves  of  any  knowledge  acquired  in  that  capacity, 
they  might  be  induced  to  conceal  their  information,  and  not 
to  exercise  it  for  the  benefit  of  the  persons  relying  on  their 
integrity.  The  characters  are  inconsistent  Emptor  emit  quam 
ndnimo  potest^  venditor  vendit  quam  maxima)  potest.'* 

In  Fox  V.  Machrethj  2  Bro.  C.  C.  400,  it  was  held  by  the 
master  of  the  rolls  (afterwards  Lord  Kenyon),  and  Lord  Ghan^ 
cellor  Thurlow,  that  a  trustee  for  the  sale  of  estates  for  the 
payment  of  debts,  who  purchased  them  himself  by  taking  un* 
due  advantage  of  the  confidence  reposed  in  him  by  the  plain- 
tiff, and  who  resold  the  same  premises  at  a  greatly  advanced 
price,  should  be  regarded  as  a  trustee,  as  to  the  sums  produced 
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by  such  second  sale,  for  the  original  owner.  This  decree  was 
affirmed  in  the  house  of  lords  in  March,  1791:  Mackreth  v. 
FoXy  4  Brown  P.  C.  258.  Soon  after  this,  Mackreth,  the  delin- 
quent trustee,  smarting  under  the  just  principles  of  law  laid 
down  by  the  courts,  sought  to  avenge  himself  for  the  wrong 
which  he  imagined  had  been  done  to  him,  by  challenging  Sir 
John  Scott,  afterwards  Lord  Eldon,  one  of  the  leading  counsel 
for  Fox,  the  plaintiff.  No  notice  was  taken  of  this  challenge 
by  Sir  John  Scott:  Twiss's  Life  of  Lord  Eldon,  vol.  1,  p.  218. 
And  this  case  has  ever  remained  as  a  leading  authority,  and 
one  of  peculiar  interest. 

In  Hall  V.  Noye8j  3  Bro.  C.  C.  483,  a  bill  was  filed  by  a  widow 
of  a  cestui  que  trust j  ten  years  after  the  sale  of  trust  property 
by  three  trustees  to  one,  and  the  purchaser  was  held  a  trustee 
for  the  widow.  And  it  is  a  fact  to  be  noted  that  the  price 
given  by  the  trustee  was  more  than  could  have  been  got  from 
any  one  else. 

In  Crowe  v.  Ballardj  3  Bro.  C.  C.  117,  the  lord  chancellor 
says:  ^'Ballard  undertakes  to  sell  a  legacy,  and  pretends  he 
took  great  pains  so  to  do;  then  he  buys  it  himself.  This  is 
alone  sufficient  to  set  aside  the  transaction.  It  is  impossible, 
at  any  rate,  that  the  person  employed  to  sell  can  be  permitted 
to  buy." 

In  Whichcote  v.  Lawrence,  8  Ves.  740,  the  lord  chancellor 
says:  "The  real  proposition,  which  is  very  plain  in  point  of 
equity,  and  a  principle  of  clear  reasoning,  is  that  he  who  un- 
dertakes to  act  for  another  in  any  matter,  shall  not  in  the 
some  matter  act  for  himself.  Therefore,  a  trustee  to  sell  shall 
not  gain  any  advantage  by  being  himself  the  person  to  buy." 

This  principle  was  acted  on  by  Lord  King,  in  Keech  v.  5an^ 
ford,  Sel.  Cas.  Ch.  61,  October  31,  1726.  He  there  said:  "  It 
might  seem  hard  that  the  trustee  is  the  only  person  of  all 
mankind  who  might  not  have  the  lease;  but  it  is  very  proper 
that  the  rule  precluding  him  from  purchasing  should  be  strictly 
pursued,  and  not  in  the  least  relaxed." 

In  Whelpdale  v.  Cookson,  1  Ves.  sen.  8,  Lord  Chancellor 
Hordwicke  would  not  allow  a  purchase  by  a  trustee  to  stand, 
although  another  person,  being  the  highest  bidder,  bought  it 
for  him  at  a  public  sale.  He  said  that  he  knew  the  dangerous 
consequences  of  permitting  it;  and  it  was  not  enough  for  the 
trustee  to  say  you  cannot  prove  any  fraud,  as  it  is  in  his  power 
to  conceal  it.  The  whole  doctrine  is  very  fully  reviewed  by 
Lord  Eldon,  chancellor,  in  Ex  parte  James,  8  Ves.  337. 
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It  were  uselesB  to  cite  all  the  authorities  in  the  books  on  this 
point.  A  few  additional  ones,  as  being  of  peculiar  significance 
and  importance,  will  be  referred  to.  Notice  particularly  should 
be  taken  of  the  case  of  York  Buildings  Aasociation  v.  Mackenzie. 
It  first  appeared  in  8  Brown  P.  C.  by  Torn,  in  Appendix  42; 
but  has  since  been  reported  in  3  Paton  [4  Sc.  App.  Cas]  878. 
Chancellor  Kent^  in  Davoue  ▼.  Fanning j  2  Johns.  Ch.  252,  says 
of  it  that  it  is  a  case  too  important  to  be  omitted.  He  says 
that  it  is  a  complete  vindication  of  the  doctrine  he  applied  in 
that  case,  and  tiiat,  considering  the  eminent  character  of  the 
counsel  who  were  concerned  in  that  case,  and  who  had  since 
filled  the  highest  judicial  stations,  and  the  ability  and  learn- 
ing which  ihey  displayed  in  the  discussion,  it  is,  perhaps,  one 
of  the  most  interesting,  on  a  mere  technical  rule  of  law,  that  is 
to  be  met  with  in  the  annals  of  our  jurisprudence.  He  added 
that  the  reasons  of  the  house  of  lords,  for  setting  aside  the  sale, 
are  not  given,  and  that  we  are  *  left  to  infer  them  firom  the 
arguments  upon  which  the  appeal  was  founded.  They  have 
now  appeared  in  the  report  in  8  Paton.  It  is  stated  by  the 
reporter,  in  a  note  (1  Macq.  481),  that  the  argument  of  this 
case  lasted  sixteen  days,  at  two  sessions  of  parliament  (1794 
and  1795).  Judgment  was  given  on  the  seventeenth.  Lord 
Loughborough  was,  indeed,  chancellor  then;  but  the  tradition 
is  that  Lord  Thurlow  (who  had  recently  delivered  the  opinion 
in  Fax  v.  Mackrethj  2  Bro.  C.  C.  400),  took  the  chief  part  in  the 
hearing  and  deliberation.  A  person  present  at  the  time  the 
judgment  was  pronounced,  says,  in  a  note  to  the  reporter:  '^  I 
have  a  very  strong  recollection  of  the  very  impressive  speech 
of  Lord  Thurlow  on  the  appeal  of  York  BuUdinge  Company 
V.  Mackenzie,  I  was  present.  Lord  Loughborough,  the  chan- 
cellor, spoke  after  Lord  Thurlow."  The  appellants  were  an 
insolvent  company,  and  their  estate  was  pold  by  the  order  of 
the  court  of  session,  at  a  public  judicial  sale,  to  satisfy 
creditors. 

The  course  at  such  sales  is  to  set  up  the  property  at  a  value 
fixed  upon  by  the  court,  which  is  called  the  upset  price,  and 
which  is  fixed  on  information  obtained  and  communicated  to 
the  court  by  the  common  agent  of  the  court,  who  has  the 
management  of  all  the  outdoor  business  of  the  cause.  The 
respondent  in  the  case  was  the  conmion  agent,  and  he  pur- 
chased for  himself  at  the  upset  price;  no  person  appearing  to 
bid  more,  and  the  sale  was  confirmed  by  the  court;  and  in 
the  course  of  eleven  years'  possession  he  had  expended  large 
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sums  for  buildings  and  improTements.  There  was  no  ques- 
tion as  to  the  fairness  or  integrity  of  the  purchase.  The  ob- 
ject of  the  appellants  was  to  set  aside  the  sale,  on  the  ground 
that  the  purchaser  was  the  common  agent  in  behalf  of  all 
parties  to  procure  information  and  attend  the  sale,  and  stood 
in  the  nature  of  a  trustee,  and  therefore  disabled  to  purchase. 
On  the  part  of  the  appellants,  it  was  contended  that  the  sale  in 
question  was,  ipso  jure^  void  and  null,  because  the  respondent, 
from  his  office  of  common  agent,  was  under  a  disability  and 
incapacity  which  precluded  him  from  being  a  purchaser. 
''The  office  of  common  agent,  in  a  ranking  and  sale,  infers  a 
natural  disability,  which,  ex  vi  termini^  imports  the  highest 
legal  disability,  because  a  law  which  flows  from  nature,  being 
founded  on  the  reason  and  nature  of  the  thing,  is  paramount 
to  all  positive  law;  that  it  is  of  no  moment  what  the  particu- 
lar name  or  description,  whether  of  character  or  office,  situa- 
tion or  position,  is,  on  which  the  disability  attaches.  "  Tutor, 
ait  Paulus,  rem  pupilli  emere  non  potest;  idenque  porrigen- 
dum  est  ad  similia,  id  est,  ad  euratores,  procuratores,  et  qui 
negotia  aliena  gerunt: "  lib.  8,  sec.  7,  ff.  De  <£)ontrac.  emp., 
etc.  The  reason  of  this  law  is  implied  in  the  nature  of  the 
oases  to  which  it  is  extended.  Its  energy  does  not  consist  in 
a  distinction  of  mere  words  that  a  tutor  cannot  be  both  seller 
and  buyer,  neither  does  it  rest  on  another  applicable  enough 
adage.  Nemo  potest  in  rem  8uam  auctor  esse.  This  sententia  of 
the  Roman  jurisconsult  is,  that  the  tutor  cannot  buy  his  pupil's 
estate,  because  he  has  a  trust  and  charge  for  his  pupil,  and 
therefore  it  is  that  the  law  is  extended  ad  similia,  and  to  all, 
qui  negotia  aliena  gervmi.  By  this  principle,  as  the  sound  and 
substantial  reason  of  the  law,  is  to  be  interpreted  that  other 
text  of  the  Pandects  which  says:  ''  Item  ipse  tutor,  et  emptoris 
et  venditoris  officio  fungi  non  potest: "  Lib.  6,  sec.  7,  ff.  De 
Auct.  and  Cons.  Tut.  and  Cur.  These  views  were  not  con- 
troverted by  the  counsel  for  the  respondent;  but  they  insisted 
that  the  sale  could  be  maintained  on  other  grounds.  The 
opinions  in  the  house  of  lords  were  given  by  lords  Thurlow 
and  Loughborough.  The  former  said  that  all  the  gentlemen 
admit  that  it  was  the  duty  of  the  agent  to  carry  on  the  sale  to 
the  utmost  advantage  for  the  benefit  of  the  creditors  and 
those  interested  in  the  residue;  and  taking  it  to  be  so,  one 
side  said,  that  being  your  situation,  it  is  utterly  impossible 
for  you  to  perform  that  duty  in  such  a  manner  as  to  derive  an 
advantage  to  yourselves.    He  said,  this  seems  to  be  a  princi- 


Dec.  I860.]  Oabdnbb  v.  Ooden.  2U7 

pie  80  exceedingly  plain  that  it  is,  in  its  own  nature,  indisput- 
able; for  there  can  be  no  confidence  placed  unless  men  will 
do  the  duty  they  owe  to  their  constituents,  or  be  considered  to 
be  £uthfully  executing  it.  In  these  views,  the  chancellor  con- 
curred; and  the  sale  was  set  aside.  Lord  Eldon  and  Sir  W, 
Orant  designate  this  as  the  great  case,  and  frequently  refer  to 
it;  and  Lord  St.  Leonards,  in  his  work  on  vendors  and  pur' 
•chasers,  vol.  3,  p.  240,  calls  it  likewise  the  great  case,  and 
frequently  refers  to  it. 

Li  Jeffrey  ▼.  Aikenj  4  Sess.  Cas.,  1st  ser.,  729  [*728],  de- 
cided in  Scotland  in  June,  1826,  the  lord  ordinary  observed, 
it  is  impossible  to  hold  that  the  seller  can  also  be  the  buyer 
of  the  subject,  after  the  judgment  of  the  house  of  lords  in 
the  case  of  York  Bwldings  Company  v.  Mackenzie.  In  Hughs 
V.  WaJtsou  [not  reported],  decided  also  in  Scotland,  January 
20,  1846,  the  same  rule  as  laid  down  in  Mackenzie's  case  was 
reiterated  and  adhered  to.  Lord  Jeffirey  said:  "  The  principle 
involved  in  this  case  is  a  very  fEimiliar  and  general  one  in  our 
laws.  No  person  can  be  actor  in  rem  euam.  The  stringency  of 
the  maxim  has  been  ruled  and  held  settled  by  the  house  of 

lords  in  the  case  of  Mackenzie It  is  now  preewmptio 

jueU  et  de  jure^  that  where  a  person  stands  in  these  inconsistent 
relations  of  both  buyer  and  seller,  there  are  dangers,  and  it  is 
not  relevant  to  say  that  it  is  impossible  there  could  be  any  in 
the  particular  case.  I  should  be  sorry  to  think  that  any  doubt 
was  thrown  on  this  rigorous  principle,  which  has  been  estab- 
lished both  here  and  in  the  other  end  of  the  island."  The 
whole  subject  is  elaborately  reviewed  in  the  case  of  the  Aber^ 
•deen  £.  K  Co.  v.  Blaihie  Brothers^  1  Macq.  461,  decided  in  the 
House  of  Lords  July  20, 1854.  Lord  Cranworth,  in  his  opinion, 
says:  "An  agent  has  duties  to  discharge  of  a  fiduciary  charac- 
ter toward  his  principal;  and  it  is  a  rule  of  universal  applica- 
tion that  no  one  having  such  duties  to  discharge  shall  be  allowed 
to  enter  into  engagements  in  which  he  has,  or  can  have,  a  per- 
sonal interest  conflicting,  or  which  possibly  may  conflict,  with 
the  interests  of  those  whom  he  is  bound  to  protect.  So  strictly 
is  this  principle  adhered  to  that  no  question  is  allowed  to  be 
raised  as  to  the  fairness  or  unfairness  of  a  contract  so  entered 
into.  It  obviously  is,  or  may  be,  impossible  to  demonstrate  how 
far  in  any  particular  case  the  terms  of  such  a  contract  have 
been  the  best  for  the  ceetid  que  trust  which  it  was  possible  to 
obtain.  It  may  sometimes  happen  that  the  terms  on  which  a 
trustee  has  dealt,  or  attempted  to  deal,  with  the  estate  or  in- 
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terestfl  of  fhoee  for  whom  he  is  a  trastee,  have  been  as  good  as 
could  have  been  obtained  from  any  other  person;  they  may 
even,  at  the  time,  have  been  better.  But  still,  so  inflexible  is  the 
rule,  that  no  inquiry  on  that  subject  is  permitted.  The  Eng- 
lish authorities  on  this  subject  are  numerous  and  uniform.'' 
In  these  views  Lord  Brougham  concurred  (p.  488).  To  the 
same  point  may  be  cited  Levds  ▼.  JBiUman,  S  H.  L.  Cas.  607» 
629,  630.  In  In  re  Bhyeff  Trust,  1  Macn.  &  6. 488,  at  p.  495, 
the  rule  is  declared  clearly  and  emphatically. 

The  same  line  of  decision  in  this  state  has  been  uniform,  and 
the  cases  are  numerous  where  it  has  been  recognized,  afSrmed, 
and  rigorously  applied.  It  would  appear  to  have  been  first  enun- 
ciated  in  the  supreme  court  in  Munro  v.  AUaire,  per  Kent,  J., 
in  Bergen  v.  Bennetty  1  Cai.  Cas.  19  [2  Am.  Dec.  281].  It  was 
distinctly  recognized  in  that  case  as  a  sound  and  established 
rule:  See  pp.  19, 20.  It  received  the  unequivocal  indorsement 
of  the  court  of  errors  in  Munro  v.  AUairej  2  Cai.  Cas.  183  [2 
Am.  Dec.  330].  Benson,  J.,  in  delivering  the  opinion  of  the 
court,  says:  ^'It  is  a  principal  that  a  trustee  can  never  be  a 
purchaser;  and  I  assume  it  as  not  requiring  proof  that  this 
principle  must  be  admitted,  not  only  as  established  by  adjudi* 
cation,  but  also  as  founded  in  indispensable  necessity,  to  pre- 
vent that  great  inlet  of  fraud  and  those  dangerous  consequences 
which  would  ensue  if  trustees  might  themselves  become  pur- 
chasers, or  if  they  were  not  in  every  respect  kept  within  com- 
pass. Although  it  may,  however,  seem  hard  that  the  trustees 
should  be  the  only  persons  of  all  mankind  who  may  not  pur- 
chase, yet,  for  the  very  obvious  consequences,  it  is  proper  that 
the  ^ule  should  be  strictly  pursued,  and  not  in  the  least 
relaxed."  Chancellor  Kent,  in  Davoue  v.  Fanningj  2  Johns. 
Ch.  252,  says  that  he  cannot  but  noticie  the  precision  and  ao* 
curacy  with  which  the  rule  and  the  reason  of  it  are  here  stated* 

The  next  case  in  which  this  rule  is  affirmed  is  that  of /ocJlMm 
V.  Van  Dalfseny  5  Johns.  43,  in  the  supreme  court.  The  whole 
subject  received  a  most  elaborate  and  searching  examination 
by  Chancellor  Kent,  in  Davoue  v.  Fanningj  2  Johns.  Ch.  252. 
The  authorities  are  fiilly  and  carefrdly  reviewed,  and  the 
powers  of  his  great  mind  and  his  varied  learning  were  brought 
to  bear  upon  this  discussion.  It  is  the  great  case  in  our  courts 
on  this  subject,  and  it  will  bear  a  fi&vorable  comparison  with 
any  other  examination  of  this  question.  It  settled  the  rule 
for  this  state,  and  has  been  recognized  and  adopted  as 
by  many  of  the  courts  of  the  sister  states. 
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In  harmony  with  these  yiewB  are  the  caeea  of  De  Caters  y. 
Le  Ray  de  Chaummtj  8  Paige,  178;  Blade  y.  Van  Vechlen,  11 
Id  26;  PoiUon  y.  MariiUj  1  Sand£  Ch.  569;  Jewell  r.  MiUer,  10 
N.  Y.  402  [61  Am.  Deo.  751];  Van  Epps  y.  Van  Eppe,  9  Paige, 
237;  Tomy  y.  Bank  of  Orieaney  9  Id.  649;  S.  C,  7  Hill,  260; 
Hawley  y.  Cramer^  4  Cow.  717;  Dcbeon  y.  Racey^  8  N.  Y.  216; 
Ifoore  y.  Moorej  6  Id.  256. 

This  subject  was  yery  elaborately  discussed  in  the  case 
of  Michoud  y.  Oirodj  4  How.  603.  The  yery  able  opinion 
of  Mr.  Justice  Wayne  leayes  nothing  new  to  be  said.  It  con« 
tains  a  reference  to  and  reyiew  of  the  cases  and  text-writers 
bearing  upon  the  question.  Interesting  cases  on  this  question 
may  also  be  found  in  Beeeon  y.  Beeeon^  9  Pa.  St  284;  JBtS  y. 
FratieTj  22  Id.  820;  Rosenberger'e  Appeal^  26  Id.  67;  and 
Qarrard  y.  Pto«6urjf  &  C.  R.  R.  Co.^  29  Id.  154. 

It  is  undeniable,  from  these  authorities,  that  if  the  purchase 
in  this  case  had  been  made  by  the  firm  of  Odgen,  Jones,  &  Co., 
it  could  not  be  sustained.  Does  the  same  principle  apply  to 
the  purchase  made  by  Smith,  their  clerk?  It  is  not  perceiyed 
upon  what  substantial  ground  a  distinction  can  be  drawn. 
Whateyer  duty  his  principals  owed  to  the  plaintiff,  he  equally 
owed  the  same.  The  rule,  as  we  haye  seen,  as  laid  down  by 
Sugden,  and  which  the  authorities  sustain,  is,  that  the  dis- 
abilily  extends  to  all  persons  who,  being  employed  or  con- 
cerned in  the  affairs  of  another,  acquired  a  knowledge  of  his 
property.  Now,  it  is  undeniable  that  Hathaway  and  Smith 
were  employed  or  concerned  in  the  affairs  of  the  plaintiff  re- 
lating to  tiiese  lands,  and  acquired  knowledge  concerning 
them.  The  defendant  Smith  was  the  clerk,  or  assistant,  of 
his  principals.  He  was  their  agent,  and  employed  in  and 
about  their  business.  Whateyer  disabilities  they  labored 
under  equally  attached  to  him.  It  would  work  an  entire 
abrogation  of  the  rule  to  hold  the  principal  subject  to  the 
qteration  of  this  rule,  and  exempt  his  clerks  and  agents  from 
its  effect  It  would  be  opening  the  door  to  its  eyasion,  so 
that  it  would  lose  all  its  yitality  and  yirtue.  The  courts  haye 
not  so  dealt  with  the  application  of  this  rule.  It  has  been 
held  that  the  partners  in  business  of  an  assignee  in  bank- 
ruptcy are  equally  disqualified  from  purchasing  as  the  as- 
Agnee  himself:  Ex  parte  Bametty  7  Jur.  116.  It  has  been  held 
to  disqualify  the  solicitor  to  a  commission  in  bankruptcy  from 
becoming  a  purchaser  at  a  sale  of  the  bankrupt's  effects: 

Owen  y.  Faulkea,  6  Ves.  630,  note  b;  Ex  parte  James^  8  Id.  387; 
AM.  Dm.  yoL.  Lxxym— 14 
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Ex  parte  Linwood  and  Ex  parte  Churchill,  before  Lord  Ross- 
lyn,  cited  8  Id.  343;  Ex  parte  Bennett,  10  Id.  381.  The  pre- 
cise point  now  under  consideration  arose  before  Vice-Chancellor 
Sandford,  in  PoiUan  ▼.  Martin,  1  Sandf.  Ch.  669,  where  he  held 
that  the  clerk  of  an  attorney  was  as  much  prohibited  from 
purchasing  from  a  client  as  the  attorney  himself;  that  the 
principle  of  the  rule  extended  as  well  to  him  as  to  the  attorney 
himself. 

I  think  this  is  the  spirit  of  all  the  authorities,  and  that  the 
honesty  and  fJEiimess  of  transactions  between  principals  and 
their  agents  demand  a  firm  adherence  to  these  rules,  and  to 
bring  within  their  operation,  not  only  the  agent  himself,  but 
those  in  his  immediate  employ,  and  who  are  engaged  in  the 
transaction  of  his  business,  which  is,  necessarily,  the  business 
of  the  agent's  principal.  It  cannot  be  disguised  that  this  sale 
was  negotiated  by  one  clerk  with  another  clerk  of  the  plain- 
tiff's agents.  All  the  mischiefs  which  the  rules  adverted  to 
were  designed  to  prevent  are  apparent  in  this  case.  Assum- 
ing that  it  has  been  shown  that  the  purchase  made  by  Smith 
is  obnoxious  to  the  objections  which  have  been  urged,  it  follows 
that  the  plaintiff  is  entitled  to  a  reconveyance  of  his  lands. 
But  as  it  appears  that  Smith,  by  his  own  act,  in  selling  a 
portion  of  the  lands,  is  incapable  of  doing  that  equity  which 
the  law  commands,  it  follows  that  the  plaintiff  is  entitled  to 
the  proceeds  of  such  sales.  The  decree,  or  judgment,  of  the 
special  term  was,  therefore,  correct,  in  requiring  him  to  recon- 
vey  to  the  plaintiff  all  such  portions  of  the  lands  as  remain 
unsold,  and  to  account  to  him  and  pay  over  the  proceeds  of 
all  those  parts  which  have  been  sold.  We  see  no  objection 
which  Smith  can  properly  make  to  that  part  of  the  decree 
which  gives  to  him  the  election  to  pay  to  the  plaintiff  the 
ascertained  value  of  the  plaintiff's  lands  in  lieu  of  such  recon- 
veyance and  accounting. 

The  order  at  the  general  term,  granting  a  new  trial,  so  far 
as  it  relates  to  the  defendant  Smith,  is  reversed,  and  the  judg- 
ment at  the  special  term,  as  to  him,  a£5rmed  with  costs.  And 
the  order  at  the  general  term,  granting  a  new  trial  as  to  the 
defendant  Ogden,  is  affirmed,  and  in  pursuance  of  the  plain- 
tiff's stipulation,  judgment  absolute  is  rendered  against  him  in 
favor  of  the  defendant  Ogden,  by  the  dismissal  of  the  com- 
plaint against  him,  with  costs. 

All  the  judges  concurred* 

Ordered  accordingly. 
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JuBisDioTioir  OF  Equitt  otse  Lavd  ahd  Pbopxbit  zv  Ahoiheb  Seats: 
See  Newton  ▼.  Bronstm,  (SI  Am.  Deo.  89,  and  note  Hincnwrngthe  cnbjeot.  In* 
dependent  of  the  code,  where  the  oonrt  has  jnriBdietion  of  the  proper  per* 
tiea,  it  may  by  ite  judgment  compel  them  to  do  equity  in  reUtion  to  luidi 
located  withoat  its  jurisdiction:  VaU  y.  Jonet^  31  Lad.  469;  and  especially, 
in  cases  of  frand,  trnst,  or  contract^  the  jurisdiction  of  a  court  of  eqnity  is 
suBtainahle  wherever  the  person  can  be  found,  although  lands  not  within  the 
jnriadiction  of  the  oonrt  may  be  affected  by  the  decree:  Frmek  y.  Maguirt^ 
£5  How.  Pr  474;  AtbMtU  etc  TeL  Co.  y.  BaUmcre  etc  R.  i2.,  14  Jonse  k  8. 
388.  The  principal  case  is  cited  to  the  foregoing  points;  and  in  Hcmt  Inc 
0(k  V.  Pemneifhama  JR.  M.,  11  Hon,  184,  it  is  also  cited  as  famishing  iUnstra- 
tions  of  instances  in  which  a  court  of  equity  may  exercise  its  authority  rela* 
tiye  to  land  in  a  foreign  state,  where  jurisdiction  has  been  acq[nired  by  the 
sjppeacaace  of  the  parties. 

On  Who  UirpBirrAKiM  to  Act  iob  Avothxb  oahnot,  in  Samm  Mat- 
tes, Act  los  HoasLr:  Dutton  y.  WUbur^  62  N.  T.  319;  Forbee  v.  ffaimy, 
26  Id.  65;  and  this  rule  applies  to  all  persons  standing  in  relations  of  trust, 
inydying  duties  inconsistent  with  such  persons  dealing  with  the  property  as 
their  own:  Ten  Bydk  v.  Ortdg,  62  Id.  420;  Wager  y.  Seki^  3  Thomp.  ft  C.  835. 
The  highest  degree  of  faithfulness  in  action  and  responsibility  for  misoon- 
dnet  is  exacted  of  one  who  occupies  a  fiduciary  relation  towards  another: 
Bodiford  etc  M.  R,  v.  Boody,  56  Id.  461.  Thus  one  who  occupies  such  a  rela- 
tion is  prohibited  from  purchasing  or  dealing  with  the  property  of  the  other; 
CoBntm  y.  ilareni,  1  Abb.  App.  Dea  391;  S.  C,  3  Keyes,  298;  5  Abb.  Pr., 
H.  &,  323;  36  How.  P^.  152;  Biaie  v.  Bt^aio  Creek  B.  B.,  54  K.  Y.  491; 
and  see  Jieeeig  y.  Lane,  62  Am.  Dec.  752;  FoOtmebee  v.  Kilbreth,  65  Id.  691; 
Wiewaay.  Stewart,  70  Id.  549;  Chorpenninffs  Appeal,  72  Id.  789.  A  trustee, 
tiierefore^  cannot  manage  or  deal  with  the  property  for  his  own  benefit: 
Lmgke  y.  WiUsmeon,  57  N.  Y.  451,  455.  He  is  excluded  from  purchasing  the 
trust  property:  Tisdaie  y.  Tisdale,  64  Am.  Dec.  775,  and  note  collecting 
prior  cases;  JeweU  y.  MUler,  61  Id.  751;  Mulford  y.  JIfineh,  64  Id.  472;  Cltor- 
penmn^s  Appeal,  72  Id.  789;  Bank  qf  Old  Dominion  y.  Dubuque  etc  B.  B.,  74 
LL  302;  Oravee  y.  Waterman,  4  Hun,  689;  Duneoinb  y.  New  York  etc  B.  B., 
22  Id.  135;  CoOmm  y.  JIforton,  1  Abb.  App.  Dec.  386;  S.  C,  3  Keyes,  305; 
5  Abb.  Pr.,  N.  S.,  316;  36  How.  Pr.  160;  Cfreen  y.  Oreen,  2  Red!  412;  and 
most  reconyey  or  account  for  the  yalue  of  trust  property  taken  by  him: 
Hobnan  y.  Hobnan,  66  Barb.  222.  The  fact  that  there  was  no  fraud  in  the 
tranaactlon  is  immaterial:  Lingke  y.  WUkkwon,  57  K.  Y.  452, 453,  per  Dwight, 
C,  dissenting;  FrotJiinghaim  y.  Barney,  6  Hun,  372.  Any  act  of  a  trustee  in 
yiolaiion  of  his  trust  is  inyalid:  Buite  y.  Wood^  37  N.  Y.  319.  To  afford 
complete  protection  to  a  trustee  who  deals  with  a  cettm  que  trust,  such 
statement  and  information  should  be  giyen  that  a  court  may  see  that  the  pro- 
posed dealing  is  fair,  and  that  the  act  was  done  with  as  much  knowledge  as 
possessed  by  the  trustee  in  respect  to  the  trust  property;  Pomeroyy,  Pomerpy, 
54  How.  Pr.  232. 

The  title  of  an  administrator  or  executor,  alKV  ^^  A<cte  in  the  double  capa* 
city  of  seller  and  buyer  of  the  trust  property  is  yddable:  People  y.  Open  Board 
<^ Stock  Brokare*  BuUdmg  Co.,  92  N.  Y.  103;  and  see  WriglU  y.  Arnold,  61  Am. 
Dec  172;  Mu(/ord  y.  Mmeh,  64  Id.  472;  Bemiekyr.  Butterfield,  Id.  316;  Martin 
▼.  Wynooop,  74  Id.  209,  and  the  notes  thereto.  And  where  an  administrator 
conveys  lands  of  the  estete  in  fraud  thereof  to  one  with  knowledge,  there 
is  no  inconsistency  in  asking  judgment  against  the  administrator  as  to  thai 
portion  of  the  lands  sold  by  the  grantee,  and  a  reconveyanoe  of  that  portion 
remaining  unsold:  BaseeU  y.  Warner,  23  Wis.  69a 
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Directors  of  corporations  oceapy  a  fiduciary  position,  and  cannot  deal  on 
tiieir  own  behalf  in  respect  to  any  matter  involvinji^  such  confidence:  Dun" 
comb  ▼.  New  York  etc,  /?.  B.,  84  N.  Y.  Id9;  and  see  Hodge$  v.  New  EkiQkmd 
Screw  Co.f  63  Am.  Dec  624»  and  note.  So  directors,  who  have  power  to  sail 
stock  for  non-payment  of  assessments,  and  to  receive  the  proceeds  of  the  sale^ 
are  obliged,  after  deducting  the  amoont  of  the  assessments,  to  pay  over  to 
the  stockholders  in  default  the  residue  of  the  monejrs  arising  on  the  sale: 
WUhMv,  Vcrmma  Mkdng  Co.,  47  How.  Pr.  223.  It  is  improper,  also,  for 
the  officers  of  a  company  to  vote  for  appropriations  of  money  to  themselvea 
for  services  before  and  after  its  organization:  Blatd^ford  v.  Rosa,  54  Barb.  48; 
8.  0.,  37  How.  Fr.  115.  And  the  treasurer  of  a  corporation,  who  purchaser 
its  stock  at  a  diaconnt^  cannot,  by  selling  it  to  the  corporation  at  par,  make 
the  corporation  his  debtor,  and  tiius  extinguish  his  liability  to  it  for  numeja 
held  in  his  hands  as  its  treasurer:  East  New  York  etc  R,  R.  v.  Elmore,  6  Hun, 
217. 

If  an  agent  to  purchase  buys  from  himself  without  authority,  the  principal 
may  rescind:  Gtm%  v.  Bond,  86  N.  Y.  430;  S.  0.,  3  Abb.  Pr.,  K.  a,  41& 
So  an  agent  to  sell  cannot  himself  purchase:  KdghXer  v.  Saoage  N(fg,  Ox, 
71  AuL  Dec.  600;  or  procure  a  purchaser  for  whom  he  was  also  acting  a» 
agents  and  be  entitled  to  oommiasion:  Carman  v.  Beach,  63  K.  Y.  100.  And 
the  fiduciary  relation  of  an  agent  prevents  him  from  assuming  to  himself  any 
advantages  of  bargains  touching  the  subject  of  his  agency:  Bain  v.  Brown,  7 
Lans.  510.  The  clerk  of  a  broker  employed  to  make  a  sale  of  land  who  hnm 
aooess  to  the  correspondence  between  the  broker  and  his  principal,  stands  in 
such  a  relation  of  confidence  to  the  latterthat  if  he  becomes  the  purchaser  h» 
is  chargeable  as  trustee  for  the  vendor,  and  must  reconvey  or  account  for  the 
'valueof  the  land:  Lkigkev.  IFifi&ifMon,67N.  Y.451,457;  Cheeeemany.  Sturgee, 
0  Boew.  255;  2^  v.  Bru^  8  Abb.  Pr.,  N.  S.,  431;  a  C,  1  Sweeny,  664; 
Neweombr.  Brooke,  10  W.y 9^.11.  So  a  partner  of  a  person  holding  rdaticDa> 
of  trust  and  confidence  towards  another  is  equally  with  that  person  disabliwt 
from  purchasing  the  trust  property:  FuUon  v.  WhUney,  5  Hun,  19.  The 
principal  case  is  cited  in  the  foregoing,  with  the  exception  of  those  from  the 
American  Decjaions;  and  see  it  also  cited  in  Spelman  v.  Terrf,  8  Id.  206^  a» 
collecting  many  cases  on  the  subject  of  the  duty  of  a  trustee  to  his  ceakd  qtw 
trueU 

Thb  FKDfCiPAL  CASB  18  AJJBO  CITED  in  BoTTy  V.  Mutuol  lAfe  Ina.  Co.,  A^ 
How.  Pr.  609,  to  the  point  that  where  a  court  has  first  obtained  jurisdiction 
of  the  parties  to  a  controversy,  and  the  subject-matter  of  it,  and  exercise* 
that  junsdiction  to  a  final  determination  of  all  the  rights  involved,  its  judg- 
ment will  be  respected,  and  can  be  enforoed  elsewhere;  and  in  Johneon  v. 
AUKUiy  eU,  R.  R,,  54  N.  Y.  429,  to  the  point  that  it  is  the  duty  of  a  general 
term  of  the  supreme  court,  where  the  facts  require  it,  to  reverse  a  judgment 
as  to  one  or  more  of  several  defendants  and  affirm  it  as  to  others.  It  is  re- 
ferred to  in  LoA  V.  Maihie,  37  Ind.  316^  to  the  e£Fect  that  a  decree  in  a  suit 
by  a  judgment  creditor  to  set  aside  a  fraudulent  deed  made  by  the  execution 
defendant^  so  that  the  land  could  be  made  subject  to  execution  on  the  plain- 
ti£rs  judgment,  is  a  decree  in  permmam,  and  not  m  rem;  and  cited  in  FuUon  v. 
Whxhuy,  5  Hun,  20,  as  giving  the  history  of  and  approving  York  BvUdinge^ 
A  ts'n  V.  Mackemie,  3  Paton,  378;  and  also  in  Seaeord  v.  Morgan,  4  Abb.  App. 
Dea  174;  S.  0.,  4  Abb.,  N.  S.,  252;  35  How.  Pr.  490;  3  Keyes,  639,  in  com- 
menting upon  the  unreported  case  of  Cfardner  v.  Barney,  which  ooncemeil 
the  liability  of  sureties  on  an  undertakiDg  on  appeal  given  in  the  principal 
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Belmont  v.  Cohan. 

[a  Hsw  ToBx,  «&i 
QmAvnB  son  hot  Bmnai  VmmmAijur  Liable  job  PATiain  ov  MMRoiaa 
Dmi^  bj  •ooeptiog  a  deed  oantajning  foil  oovaBanti^  leoitiBg  a  ooniid^ 
enBfekn  of  twely  tiuNuend  doUm^  Mid  j^^lftTing  m  ^h^  AciftflMiMni  oImim 
IIhi*  liie  oonT^yuiee  is  snbjeet  to  lour  mort^igei^  "which  nid  lonr 
mnfftgigei»  Minwntuig  in  the  aggregftle  to  the  siun  of  dght  thoueadlive 
KiMiyj^  doIlenL  hie  heeo  estimetod  m  pert  of  the  ^wiMi4fireti<M  mooeiT 
ef  lidi  coBfejjeiioe^  end  hee  beeo  il^mitfld  theNfiram*" 

Appbal  by  the  plaintiff  from  an  order  of  the  sapreme^oonrti 
at  general  term,  zerendng  a  judgment  bj  a  referee  in  hie 
fiiTor  against  the  defendant  Coman,  and  granting  a  new  triaL 
One  Oratacap^  who  was  the  owner  of  certain  premises,  executed 
four  mortgages  thereon  to  one  Griffin,  who  assigned  them  to 
(he  plaintiff.  Afker  the  execution  of  Ihe  mortgages,  Oratacap 
conveyed  the  premises  to  the  defendant  Comaui  by  a  deed  con- 
taining  full  coTenants,  and  expressing  the  consideration  as 
twelve  thousand  dollars.  The  habendum  clause  declared  that 
the  conveyance  was  subject  to  feur  mortgages,  ^Vhich  said 
four  mortgages,  amounting  in  the  aggregate  to  the  sum  of 
eight  thousand  five  hundred  dollars,  has  been  estimated  as  part 
of  the  consideration  money  of  this  conveyance,  and  has  been 
deducted  therefrom."  This  action  was  brought  to  foreclose  the 
mortgages,  and  to  charge  Coman  personally  with  any  defi- 
ciency arising  from  the  sale.  The  referee  gave  the  jdaintifl 
judgment,  which  was  reversed  at  general  term,  on  appeal  by 
Coman,  and  a  new  trial  granted.  The  plaintiff  appealed,  and 
stipulated  that  if  the  order  should  be  affirmed,  judgment  abso- 
lute might  be  rendered  against  him. 

ThomoB  H.  Rodmanj  for  the  appellant. 
John  H.  SeynoldSf  for  the  respondent 

By  Court,  Comstock,  C.  J.  The  consideration  expressed  in 
the  introductory  part  of  the  deed  is  stated  to  be  twelve  thou- 
sand dollars.  In  the  habendum  clause,  the  conveyance  is 
declared,  in  substance,  to  be  subject  to  the  sum  of  eight  thou* 
sand  five  hundred  dollars,  secured  by  certain  prior  mortgages 
given  by  the  grantor;  which  sum,  it  is  further  declared,  has 
been  estimated  as  a  part  of  the  consideration  money,  and  de- 
ducted therefrom.  The  grantor  was  personally  liable  upon 
his  bonds  for  the  amount  of  these  mortgages,  and  his  deed  con- 
the  usual  fall  covenants.    The  question  upon  these  fiicts 
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is,  whether  the  grantee  became  personally  bound  to  pay  the 
debts  thus  charged  upon  the  land. 

The  authorities  do  not  furnish  any  guide  which  is  entirely 
satisfactory  in  the  solution  of  this  question.  The  cases  all 
agree  that  the  purchaser  of  a  mere  equity  of  redemption,  with- 
out any  words  in  the  grant  importing  that  he  assumes  the 
payment  of  the  mortgage,  does  not  bind  himself  personally  to 
pay  the  debt.  It  is  quite  clear  that  in  such  a  case  there  is  no 
implied  promise  or  covenant:  by  which  is  meant  that  the  law 
does  not  raise  an  obligation  where  none  is  in  terms  expressed. 
On  the  other  hand,  it  needs  no  authority  to  prove  that  if,  in 
the  conveyance,  there  are  words  importing  that  the  grantee 
will  pay  the  debt,  he  is  deemed  to  have  entered  into  an  express 
undertaking  to  do  so,  although  he  does  not  sign  or  seal  the 
instrument.  The  acceptance  of  a  deed  containing  such  lan- 
guage is  evidence  of  the  most  satisfactory  kind  that  he  has 
promised  to  do  what  the  deed  says  he  is  to  do.  And  precise 
and  formal  words  are  unnecessaiy.  As  in  all  other  cases  of 
contract,  the  inquiry  is.  What  was  the  intention  of  the  parties? 
We  are  to  seek  for  that  intention  in  this  case,  keeping  in  mind 
that  there  is  no  rule  of  law  which  imposes  the  liability  in 
question  unless  the  parties  have  declared  it  in  words  appro- 
priate or  sufficient  to  express  that  meaning. 

I  attach  but  little  importance  to  the  consideration  clause  of 
this  deed.  Twelve  thousand  dollars  was  the  value  of  the 
premises  agreed  on.  Whether  it  was  all  to  be  paid  down,  or 
part  was  to  remain  as  a  prior  charge  on  the  land,  with  or  with- 
out personal  obligation  on  the  part  of  the  purchaser  to  pay  it, 
the  more  usual  practice  in  conveyancing  would  be  to  state  the 
whole  sum  as  the  consideration  of  the  purchase.  If  this  is  not 
more  usual,  it  is,  at  least,  a  practice  so  very  frequent  and  so 
indiscriminate  that  no  inference  favorable  to  the  creation  of  a 
personal  liability  can  be  drawn  from  its  adoption  in  the  ex- 
ample now  before  us.  The  consideration  clause  is  not  untrue, 
according  to  any  interpretation  of  the  deed.  We  may  call  the 
purchase-money  twelve  thousand  dollars,  and  yet,  quite  con- 
sistently with  that,  the  parties  may  have  perfectly  understood 
and  intended  that  only  a  portion  of  the  sum  was  to  be  paid  in 
money  by  the  grantee,  while  the  residue  was  to  be  paid  out  of 
the  land,  and  only  in  that  manner,  unless  the  purchaser  should 
voluntarily  redeem  his  estate  from  the  charge  upon  it. 

Looking,  then,  at  the  Jiabendum  clause,  I  cannot  satisfy 
myself  that  it  has  the  meaning  claimed  for  it  by  the  appel* 
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lant.  The  deed,  as  before  observed,  contains  full  covenants. 
These  would  compel  the  grantor  hunself  to  take  care  of  the 
niortgages,  unless  they  were  qualified  by  other  language  de- 
claratory of  a  contrary  intention.  To  qualify  those  covenants, 
I  think,  was  the  primary  purpose  of  the  clause  in  question; 
and  that  purpose  is  sufficient  to  account  for  the  language  in 
which  it  is  expressed.  It  states  that  the  deed  is  subject  to  the 
mortgages,  the  sum  of  which  has  been  estimated  as  a  part  of 
the  purchase-money  and  deducted  therefrom.  If  the.  language 
had  stopped  with  declaring  the  subjection  of  the  land  to  the 
lien  of  the  mortgages,  it  would  have  been  the  ordinary  case  of 
the  purchase  of  a  mere  equity  of  redemption.  According  to 
all  the  cases,  the  land  would  have  been  the  primary  fond  tat 
the  payment  of  the  mortgages,  yet  without  any  other  liability 
on  the  part  of  the  grantee.  But  the  other  words,  it  seems  to 
me,  import  nothing  additional  or  difierent.  On  the  contrary, 
they  appear  to  be  used  for  greater  caution.  They  declare  that 
the  amount  of  the  mortgages  has  been  deducted  from  the  con- 
sideration which  had  been  previously  set  forth.  The  apparent 
meaning  of  this  is,  that  so  much  of  the  purchase-money  as  the 
mortgages  amount  to,  being  deducted,  is  not  to  be  paid,  except 
as  it  is  charged  upon  the  premises.  It  is  one  of  the  matters  of 
tact  found  at  the  trial  that  the  parties  thus  understood  each 
other.  This  is  no  reason  for  a  misinterpretation  of  the  written 
language  they  used;  but  I  am  glad  to  believe  that  they  did  not 
disappoint  their  own  intentions.  The  order  appealed  from 
must  be  affirmed,  and  judgment  absolute  rendered  for  the 
respondent. 

AU  the  judges  concurred. 
Judgment  accordingly. 

Gbastb  of  Lavd  18  vor  FioncniALLT  Liablb  job  Monoiuii  Dist 
oxuas  Afl8Uicn>  bt  Him:  Cumberkmd  ▼.  Oodrkifflom,  S  Am.  Deo.  492;  Adam$ 
▼.  Bmdaon  CmaOg  Bamk^  64  Id.  409.  The  principAl  oaae  is  eitad  to  thia  poini 
in  Oage  ▼.  Brewtier,  31 K.  Y.  221;  Dmgeldiin  ▼.  Third  Avetme  JR.  B.,  37  Id.  677, 
678;  KmAahoeker  Lffe  In$.  Co.  y.  Neimm,  78  Id.  161;  &  C,  7  AbU  K.  C.  182; 
SmUk  y.  Tnuhw,  84  N.  Y.  662;  BquUable  Life  Amor.  8oc  ▼.  Boitwiek,  100 
Id. 629;  Fkker.  Tolman,  124  Man.  267;  PWum  y.  KodJer,  7  Daly,  34a  Ono 
who  pnrdhaaea  aabject  to  a  mortgage  ia  aimply  the  owner  of  the  equity  of  re- 
demption: Ckcmtberlain  v.  Demptqf,  9  Boew.  224;  Dmgeldebt  ▼.  Third  Avenm 
R.  B.t  mprOf  txyth  citing  the  principal  caae;  and  aee  Friaehe  v.  Kramtr't 
Lamt,  47  Am.  Deo.  368.  Where  the  owner  oonTeya  premiaea  aabject  to  a 
mortgage,  end  dedncta  the  amount  thereof  from  the  oonaideration,  thia  doeo 
not  make  the  grantee  peraooally  liable  for  the  mortgage  debt:  Benuen  y. 
25  K.  Y.  660;  nor  ia  a  grantee  personally  liable  for  the  mortgage 
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dabt^  whare  Hbm  oonTeyaaoe  oontains  ocfvenajiti  of  wamaty,  bat  tiie  inoiim- 
braiioe  is  excepted  therefrom,  and  estimated  as  a  part  of  the  puohase-prioe: 
LewU  ▼•  Deqr,  53  Iow%  670;  so  one  who  takes  an  assigiuiieiit  of  the  intareBft 
of  a  yendee  in  a  oontraot  for  the  sale  of  land,  and  enters  into  possession,  ia 
not  personally  liable  for  the  moneys  thereafter  to  become  doe  on  the  oontnot 
vithoat  an  agreement^  express  or  implied,  to  pay  them:  Adam$  ▼.  Wadhamt, 
40  Barb.  227,  all  citing  the  principal  case. 

Orahtd  of  Lakd  is  Pirsonailt  Liablb  vob  Mobtoaob  Dbbt  whbt 
AflSUMBD  BY  Him:  Keam^  ▼.  Tanner,  17  Am.  Dec.  648;  TroUer  ▼•  fTi^yAeib 
62  Id.  187.  The  principal  case  is  cited  to  this  effoot  in  WkUing  ▼.  Oeeu^,  14 
Hvn,  600;  Bwrr  y.  Been,  24  K.  T.  170;  Rkard  ▼.  Somdentm,  41  Id.  181; 
FUkkm  ▼.  Moni$f  43  Mo.  610;  and  if  a  grantee  has  assumed  the  mortgsgo 
debt^  and  the  mortgagor  is  oompdled  to  pay  it,  equity  will  relieve  the  mort- 
gsgor  and  subrogate  him  to  all  the  rights  of  the  mortgagee:  Baker  ▼.  TerreO, 
8  Minn.  108.  Where  the  amoont  of  the  mortgage  is  to  be  paid  as  part  of  the 
pnrchas»  money,  it  is  an  assamption  of  the  debt:  Thajfer  v.  Tarry,  37  N.  J. 
L.  344.  But  precise  and  formal  words  are  unnecessary  to  impose  upon  a 
grantee  an  engagement  to  pay  off  a  mort^psge;  the  inquiry  as  to  the  intention 
of  the  parties:  OoUhe  ▼.  Bowe,  I  Abb.  K.  C.  00.  If  there  are  words  in  a  con- 
Teyance,  importing  that  the  grantee  will  pay  the  debt»  he  is  deemed  to  ha¥e 
entered  into  an  express  undertaking  to  do  so^  although  he  doee  not  sign  or 
seal  the  instrument:  AtkuUic  Dock  Cb.  ▼.  Lecnitt,  64  N.  T.  30;  TutkOl  ▼. 
WiUon,  00  Id.  426;  BealBrtaU  Trtiet  Co,  ▼.  Bakh,  13  Jones  ft  &  631;  Wake 
▼.  Sherwood,  62  How.  Fr.  414;  and  see  Dinqddehe  ▼.  Third  Avemte  B,  B.,  0 
Boew.  04.  Oral  evidence,  however,  is  inadmissible  to  show  the  assumption 
of  a  mortgage:  Cfoekt  ▼.  Farley,  67  How.  Fr.  176.  l^e  principal  case  is  cited 
in  the  foregoing,  but  distinguished  in  Douglaea  ▼.  Oroes,  66  Id.  331,  in  hbld- 
ing  that  where  a  deed  expressed  a  certain  sum  as  the  consideration,  but 
eontajned  a  danse^  **  subject,  however,  to  the  assumption  as  a  part  of  the 
eonsideration,''  of  tiie  oonyeyance  of  a  mortgage,  the  grantee  was  personally 
liable  to  pay  the  mortgage:  See  note  to  Khpworth  ▼•  Dreeeerp  atde,  p.  72. 
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yA»ifcT«n  WokahIb   Sbpabatb   Eotatb  is  not  ObabobabIiB  with 

Dbbxb,  unless  her  intention  to  make  it  so  is  indicated  in  the  oontnust 
itself  or  the  debt  is  oontracted  for  the  direct  benefit  of  the  separate  ea^ 
tate. 

MAPTtTgp  Woman's  Sbpabatb  Estatb  is  not  Chabobablb  on  PBOxiBSOKr 
NoTB  signed  by  her  as  surety  for  her  husband,  althou|^  she  intended 
thereby  to  charge  her  estate. 

Appeal  from  a  judgment  of  the  supreme  court  charging  the 
lands  of  a  married  woman  with  payment  of  her  promissory 
note.  The  defendant's  husband  had  offered  to  buy  the  plain- 
tiff's cows,  but  the  plaintiff  refused  to  sell  unless  the  husband 
procured  his  wife  to  sign  with  him  a  note  for  the  price.  The 
wife  consented,  saying  at  the  time  that  if  her  husband  was  not 
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able  to  pay  it  she  was.  The  note  was  afterwaids  renewed,  and 
an  action  is  now  brought  to  obtain  payment  .from  the  defend- 
ant's separate  estate.  The  judge  found  that  the  defendant 
*'  intended  to  charge  and  did  expressly  charge-  her  separate 
estate  for  the  payment  of  the  notei"  and  gave  judgment  that 
enough  of  the  separate  estate  be  sold  to  satisfy  the  plaintiff's 
demand.  The  judgment  was  aflSrmed  at  general  term,  and  the 
defendant  appealed* 

Henry  M.  Hyde^  for  the  appellant. 
Henry  IL  MygaUy  for  the  respondent. 

By  Court,  Seldxn,  J.  The  judge  before  whom  this  cause 
was  last  tried  has  found  that  the  defendant^  in  giving  the  note 
upon  which  the  action  was  founded,  intended  to  charge  her 
squtrate  estate  with  its  payment.  In  this  respect  only  does 
the  case,  as  now  presented,  differ  from  the  same  case  when 
previously  here:  18  N.  Y.  266.  For  although  the  judge  has 
also  found,  in  his  specification  of  facts,  that  she  did  charge  her 
estate,  yet  this  is  a  mere  statement  of  the  legal  effect  of  the 
defendant's  acts,  and  would  have  found  a  more  appropriate 
place  among  the  conclusions  of  law  drawn  by  the  judge  from 
the  facts  proved. 

It  does  not  expressly  appear  from  the  statement  of  facts 
whether  the  title  of  the  defendant  to  her  separate  estate  was 
acquired  before  or  after  the  acts  of  1848  and  1849,  nor,  conse- 
quently, whether  that  title  was  legal  or  equitable.  It  is,  per- 
haps, to  be  inferred  from  the  form  of  expression  used  by  the 
judge  in  describing  the  defendant's  estate,  viz.,  ^'  a  separate 
estate  consisting  of  three  farms,"  that  it  was  a  legal  estate 
acquired  subsequently  to  the  passing  of  these  acts.  This,  how- 
ever, is  immaterial,  it  having  been  settled  when  this  case  was 
formerly  here  that  the  statutes  of  1848  and  1849  did  not  remove 
the  general  disability  of  married  women  to  bind  themselyes  by 
their  contracts;  but  that  the  power  conferred  by  those  statutes 
to  hold  to  their  separate  use,  and  to  convey  and  devise  all  their 
real  and  personal  estate  as  if  mmiarried,  carried  with  it  the 
power  to  charge  such  estate  substantially  in  the  manner  and 
to  the  extent  previously  authorized  by  the  rules  of  equity  in 
respect  to  separate  estates. 

To  dispose  of  this  case,  therefore,  we  have  only  to  ascertain 
whether  a  married  woman  having,  prior  to  the  statutes  of  1848 
and  1849,  a  separate  equitable  estate,  could  create  a  charge 
upon  that  estate,  by  giving  a  promissory  note  for  the  debt  of 
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her  husband,  intending  thereby  to  charge  her  estate,  but  with- 
out  indicating  this  intention  in  any  manner  by  the  contents 
of  the  note.  It  was  settled,  when  the  case  was  here  before, 
that  the  bare  giving  of  such  a  note  did  not  bind  the  estate.  It 
becomes  necessary  now  to  inquire  whether  the  additional  fact 
that  the  wife,  at  the  time  of  making  the  note,  intended  ta 
charge  her  separate  estate,  changes  the  rule. 

Much  has  been  said  in  the  course  of  the  decisions  on  this- 
subject  in  regard  to  the  intention  of  the  wife  at  the  time  of 
making  the  contract;  and  in  order  properly  to  appreciate  the 
force  of  these  remarks,  a  brief  retrospect  of  the  law  of  separate 
estates  is  required.  I  shall  not  attempt  a  review  of  the  cases, 
confused  and  contradictory  as  some  of  them  are,  but  desire  ta 
call  attention  to  one  or  two  features  of  the  controversy  carried- 
on  in  the  English  courts  for  nearly  a  century,  and  which  can* 
hardly,  even  now,  be  considered  as  ended,  in  regard  to  the  ef- 
fect of  the  contracts  of  married  women  upon  their  separate 
estates.  If  the  instrument  by  which  the  estate  was  created 
conferred  upon  the  wife  either  a  general  or  qualified  power  of 
disposition,  no  one  ever  questioned  her  rights  to  execute  this- 
power;  the  doubts  which  arose  related  to  her  right  to  dispoee 
of  or  charge  the  property,  independently  of  any  such  special 
authority;  and  this  right  was  established  soon  after  the  intro- 
duction of  such  estates,  upon  the  ground  that  the  right  of  dis- 
posal was  a  necessary  incident  of  the  right  of  property. 

That  this  universal  ju8  d%8p(mendi  was  the  sole  and  onljr 
foundation  of  the  right  in  question  is  clear.  Lord  Thurlow,  ixh 
the  case  of  Fettiplaee  v.  Ot>rge$j  8  Bro.  C.  C.  8,  places  the  right 
upon  this  ground,  and  no  other  basis  has  ever  been  suggested 
fi)r  it.  Assuming  this,  then,  to  be  the  foundation  of  the  right, 
it  is  plain  that  the  wife,  to  avail  herself  of  it,  must  make  some- 
disposition  of  the  specific  property  itsell  It  is  clearly  impos- 
sible to  deduce,  from  the  jus  diaponendij  which  accompaniea- 
all  rights  of  property,  power  to  make  any  contracts,  except  sucb 
as  related  directly  to  the  property  to  which  the  right  of  dispo- 
sition is  attached;  and  yet  the  master  of  the  rolls,  in  Norton  v. 
TurviUj  2  P.  Wms.  144,  and  in  Stanford  v.  Marshall,  2  Atk.  68,. 
held  the  separate  estate  of  a  married  woman  liable  for  the  pay- 
ment of  her  bond,  although  the  bond  in  no  manner  referred  to 
such  separate  estate;  and  in  the  latter  case  was  given  for 
money  lent  to  the  husband. 

The  reasoning  upon  which  these  cases  are  said  to  have  pio» 
oeeded,  and  upon  which  they  were  followed  by  Lord  Thurlow^ 
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was  this:  That  it  being  the  rule  in  equity  that  a  wife  who  had 
a  separate  estate  might  deal  with  such  estate  in  the  same 
manner  as  if  she  were  sole,  it  followed  that  snch  estate  was 
liable  fo*  her  engagements,  in  the  same  manner  as  it  would 
be  if  she  were  a  feme  «ok.  The  equitable  rule,  which,  being 
finmded  entirely  in  the  right  of  the  wife  to  dispose  of  her  prop- 
erty, could  go  no  further  than  to  allow  her  to  make  contracts 
specifically  appropriating  or  charging  her  separate  estate,  was 
thus  expanded  so  as  to  enable  her  to  contract  generally  with- 
jot  in  any  manner  referring  to  such  estate.  The  doctrine  was 
justly  characterized  by  Chancellor  Kent,  in  the  case  of  Methth 
ditl  Episcopal  Ckureh  v.  JaqueSy  3  Johns.  Ch.  77,  where,  speak- 
ing of  the  two  cases  to  which  I  have  referred,  among  others, 
he  says:  "  It  is  difficult  to  perceiye  upon  what  reasoning  or 
doctrine  the  bond  or  parol  promises  of  a  feme  covert  could  for 
a  moment  be  deemed  valid.  She  is  incapable  of  contracting, 
according  to  the  '  common  right'  mentioned  by  Lord  Maccles- 
field, and  if  investing  her  with  separate  property  gives  her  the 
capacity  of  a  feme  «ofe,  it  is  only  when  she  is  directly  dealing 
with  that  very  property.  The  cases  do  not  pretend  to  give  her 
any  of  the  rights  of  a  feme  $ole  in  any  other  view,  or  for  any 
other  purpose." 

But  although  Lord  Thurlow  followed,  as  we  have  said,  what 
he  supposed  to  be  the  rule  established  by  the  cases  referred  to, 
he  nevertheless  saw  the  fiEkllacy  upon  which  those  cases  were 
based,  as  appears  by  his  remarks  in  the  case  of  Hvlme  v.  TVn- 
atU,  1  Bro.  C.  C.  16,  the  leading  case  on  this  subject  There 
the  separate  estate  of  a  wife  was  held  liable  for  the  payment 
of  her  bond  given  for  money  borrowed,  part  of  which  had  been 
borrowed  by  her  husband^  and  the  residue  by  herself.  After 
referring  to  the  previous  cases.  Lord  Thurlow  says:  "  I  take 
it,  therefore,  it  is  impossible  to  say  but  that  a  feme  covert  is 
competent  to  act  as  a  feme  sole  with  respect  to  her  separate 
property,  when  settled  to  her  separate  use;  but  the  question 
here  goes  a  little  beyond  that;  it  is  not  only  how  fiur  she  may 
act  upon  her  separate  property — ^I  have  no  doubt  about  that — 
but  the  question  is,  how  far  her  general  personal  engagements 
shall  be  executed  out  of  her  separate  property."  Still,  although 
thus  clearly  seeing  the  distinction  which  ought,  as  it  would 
seem,  to  have  been  decisive  against  the  claim,  he  neverthe- 
less yields  to  the  authority  of  the  previous  cases,  and  holds 
the  separate  estate  liable. 

The  debt  in  the  last  case,  as  well  as  in  the  previous  cases  of 
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Norton  y.  TufviUj  2  P.  Wms.  144,  and  Stanford  v.  MofAaU^  2 
Atk.  68,  was  by  bond.  But  it  is  obvious  that  if  the  principle 
upon  which  they  were  based  was  sound,  it  embraced  every 
debt  of  the  wife,  however  created;  whether  by  bond,  note,  or 
by  a  mere  oral  promise;  and  so  the  doctrine  was  subsequently 
applied  by  Lord  Thurlow  himself  in  the  case  of  LiUia  v.  Airey^ 
1  Ves.  jun.  277*  It  is  true  that  in  this  case  the  separate  es- 
tate consisted  of  a  speoiflo  sum  allowed  by  the  husband  to  the 
wife,  by  way  of  separate  maintenance,  and  resort  has  been 
sometimes  had  to  that  £ftct  as  explaining  the  decision.  But  no 
reliance  is  placed  upon  this  circumstance  by  Lord.  Thurlow, 
nor  could  it  properly  affect  the  result  The  decision  was  the 
legitimate  consequenoe  of  the  theory  of  the  wife's  liability 
adopted  in  the  previous  cases. 

But  the  unsoundness  of  this  theory  was  soon  discovered,  and 
it  was  rejected  two  years  afterwards,  in  the  case  of  Bolton  y. 
WUUamSf  2  Ves.  jun.  188,  by  Lord  Chancellor  Loughborough, 
who  denied  the  liability  of  a  married  woman's  separate  estate 
for  her  general  parol  engagements,  and  explained  the  previous 
cases  upon  the  ground  that  the  securities  which  the  wife  had 
executed  operated  as  appointments  of  her  separate  property, 
that  is,  as  appropriations  or  pledges  of  such  property  for  the 
payment  of  the  debt  for  which  the  security  was  given. 

This  new  theory  that  a  written  security  was  an  appointment 
was  as  plainly  erroneous  as  that  for  which  it  was  substituted. 
It  was  evidently  a  pure  fiction.  The  doctrine  proceeded  upon 
the  assumption  that  a  wife's  separate  estate  is  not  liable  for 
her  general  engagements,  but  only  tor  such  as  are  specifically 
charged  upon  it,  and  yet  held  it  liable  for  a  bond  or  note  which 
in  no  manner  referred  to  such  estate.  If  these  written  securi- 
ties operated  as  appointments,  then  it  must  necessarily  follow 
that  every  such  security  would  create  an  equitable  charge  or 
lien  upon  the  estate,  fix>m  the  time  of  its  execution;  still,  they 
were  uniformly  treated,  not  as  specific  liens,  but  as  mere  gen- 
eral debts,  having  no  priority  over  other  and  later  claims.  It 
was  expressly  held  by  Sir  John  Leach,  master  of  the  rolls,  in 
an  anonymous  case,  Anonymou8j  18  Ves.  258,  where  the  ques- 
tions arose,  that  in  such  cases  there  was  no  priority,  and  that 
all  the  debts  must  be  paid  equally. 

But,  notwithstanding  these  inconsistencies,  this  doctrine 
that  a  written  security  was  an  appointment  and  a  charge, 
while  it  was  otherwise  with  a  mere  parol  promise,  was  main- 
tained substantially  unchanged,  from  the  time  of  its  introduo* 
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tioQ  by  Lord  Loughborough,  in  BdUon  v.  WUUams^  2  Ves.  jun. 
138,  until  the  case  of  Murray  ▼.  Barlee^  4  Sim.  82,  when  Lord 
Brougham  rejected  the  distinction  between  a  written  security 
and  a  promise  by  parol,  and  extended  the  rule  so  as  to  make 
the  mere  parol  engagements  of  a  wife  a  charge,  as  well  as  her 
bond  or  note.  Speaking  on  that  subject,  he  sajrs:  ^'I  own  I 
can  conceiTe  no  reason  for  drawing  any  such  distinction.  U^ 
in  respect  of  her  separate  estate,  the  wife  is  in  equity  taken  as 
A  feme  eole^  and  can  charge  it  by  instruments  absolutely  void  at 
law,  can  there  be  any  reason  for  holding  that  her  liability,  or 
more  properly  her  power  of  affecting  the  separate  estate,  shall 
only  be  exerdsed  by  a  written  instrument?  Are  we  entitied 
to  invent  a  rule,  to  add  a  new  chapter  to  the  statute  of  frauds, 
and  to  require  writing  where  the  act  requires  none?  Is  there 
any  equity  reaching  written  dealings  with  the  property  which 
extends  not  also  to  dealing  in  other  ways,  as  by  sale  and 
delivery  of  goods?  Shall  necessary  supplies  for  her  mainte- 
nance not  touch  the  estate,  and  yet  money  furnished  to  squan- 
der away  at  play  be  a  charge  on  it,  if  fortified  by  a  scrap  of 
writing?  No  such  distinction  can  be  taken  upon  any  conceiva- 
ble principle." 

It  is  imi)06sible  to  deny  the  force  and  conclusiveness  of  this 
reasoning.  The  distinction  which  it  combats  was  clearly 
untenable.  But  the  learned  chancellor  was,  I  think,  less  suo- 
cessfol  in  another  part  of  the  same  opinion,  in  which  he  attempts 
to  explain  the  ground  upon  which  it  had  been  previously  held 
that  the  bond  or  note  of  a  married  woman,  and  upon  which  he 
held  that  all  her  engagements,  whether  in  writing  or  by  parol, 
were  charged  upon  her  separate  estate.  He  says  that  although 
originally  the  courts  supposed  that  to  affect  the  separate  estate 
there  must  be  some  real  charge,  as  a  mortgage,  or  an  instru- 
ment amounting  to  the  execution  of  a  power,  afterwards  the 
intention  of  the  wife  "  was  more  regarded,  and  the  court  only 
required  to  be  satisfied  that  she  intended  to  deal  with  her  sepa- 
rate property."  The  reasoning  by  which  her  intention  was 
supposed  to  be  established  was,  that  when  a  married  woman 
gives  her  bond  or  note,  or  contracts  a  debt  in  any  other  man- 
ner, it  must  be  presumed  that  she  intended  it  to  have  some 
effect;  and  inasmuch  as  it  is  void  at  law  and  can  have  no 
effect  unless  it  is  a  charge  upon  her  separate  estate,  it  follows 
that  she  must  intend  it  to  be  such  a  charge. 

The  intention  here  spoken  of  is  not  an  intention  which  is 
proved  by  extraneous  evidence  dehors  the  contract,  but  an  in- 
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iention  which  is  to  be  inferred  from,  and  is  therefore  embraced 
in  or  manifested  by,  the  contract  itself  No  court  has  ever 
held  or  intimated  that  parol  evidence  was  admissible  to  prove 
that  the  bond  or  note  of  a  feme  covert  was  intended  to  be  a 
charge  upon  her  estate.  To  permit  this  would  be  in  direct 
conflict  with  the  rule  which  excludes  all  parol  evidence  offered 
to  explain  a  written  instrument.  The  intent^^to  be  of  any  im- 
portance, must  be  a  part  of  the  contract;  that  is,  the  true 
meaning  of  the  contract,  when  justly  interpreted,  must  be,  that 
the  debt  which  it  creates  should  be  a  charge  upon  the  estate. 
This  case,  therefore,  is  not  materially  strengthened  on  the  part 
of  the  plaintiff  by  the  finding  of  the  judge,  that  the  defend- 
ant intended  the  debt  to  be  a  charge,  as  that  intention,  if  it 
existed,  forms  no  part  of  the  note,  which  must  be  regarded  as 
the  only  evidence  of  the  contract. 

But  the  reasoning  of  Lord  Brougham,  in  Murray  v.  Barlee^ 
4  Sim.  82,  has  been  since  overthrown,  and  the  doctrine  based 
upon  it  is  not  now  the  doctrine  of  the  English  courts.  In  the 
case  of  Owens  v.  Dickenaonj  1  Cr.  &  Ph.  48,  Lord  Chancellor 
Cottenham  appears  to  have  seen  that  there  could,  be  no  real 
foundation  for  the  assumption  that  because  a  married  woman 
had  executed  a  bond  or  note,  or  contracted  a  debt  in  any  other 
form,  therefore  she  must  have  intended  to  charge  such  debt 
upon  her  separate  estate.  He  first  shows,  what  indeed  is  very 
plain,  that  if  the  doctrine  is  sound,  then  every  debt  must  be- 
come a  specific  lien  upon  the  separate  estate,  to  be  paid  in  the 
order  of  its  priority;  while  Lord  Brougham  held  that  such 
debts  are  all  to  be  paid  pari  passu.  He  then  argues,  very  con- 
clusively, to  prove  that  a  contract  which  is  entirely  silent  as 
to  the  separate  estate,  and  makes  no  reference  whatever  to  its 
existence,  cannot  by  any  legal  reasoning  be  shown  to  have  been 
intended  as  a  disposition  of  such  estate. 

After  thus  removing  the  only  ground  upon  which  every  Eng- 
lish chancellor,  from  Lord  Loughborough  to  Lord  Brougham, 
had  held  a  bond  or  note,  and  upon  which  the  latter  had  held 
every  other  contract,  to  create  a  charge,  Lord  Cottenham  pro- 
ceeds to  inaugurate  an  entirely  new  doctrine  on  the  subject, 
which  is,  that  equity  lays  hold  of  the  separate  property,  and 
appropriates  it  to  the  payment  of  the  debt:  not  on  account  of 
anything  contained  in  the  contract;  not  because  the  wife,  by 
any  agreement,  either  express  or  implied,  has  made  the  debt 
a  charge;  but  for  reasons  which  I  will  give  in  the  learned 
chancellor's  own  words:  "  The  separate  property  of  a  married 
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woman  being  a  creature  of  equity,  it  follows  that  if  she  has  a 
{X)wer  U>  deal  with  it,  she  has  the  other  powers  incident  to 
property  in  general,  namely,  the  power  of  contracting  debts  to 
he  paid  out  of  it;  and  inasmuch  as  her  creditors  have  not  the 
means  at  law  of  compelling  payment  of  those  debts,  a  court  of 
equity  takes  upon  itself  to  give  effect  to  then^  not  as  personal 
liabilities,  but  by  laying  hold  of  the  separate  property,  as  the 
only  means  by  which  they  can  be  satisfied." 

This  is  by  no  means  a  return  to  the  primary  doctrine  of  the 
English  courts  on  this  subject.  Lord  Thurlow  never  suggested 
that  equity  had  any  power  to  take  the  separate  property  of  a 
married  woman  and  appropriate  it  to  the  payment  of  debts 
which  she  had  never  in  any  manner  charged  upon  it  It  is  an 
attempt  to  support,  by  an  entirely  new  process  of  reasoning,  a 
course  of  decision  which  Lord  Cottenham  plainly  saw  could 
not  be  sustained  upon  any  of  the  grounds  upon  which  it  had 
been  previously  placed. 

But  whether  we  adopt  this  last  phase  which  the  shifting 
doctrine  in  respect  to  a  wife's  separate  estate  has  assumed,  or 
not,  it  is  certain  that  the  judgment  in  the  present  case  cannot 
be  upheld.  As  was  shown  by  Judge  Comstock  when  this  case 
was  here  before,  mere  equity,  not  resting  upon  any  positive 
contract,  will  never  seise  upon  the  separate  estate  of  the  wife, 
and  appropriate  it  to  the  payment  of  a  debt  of  the  husband, 
for  which  she  is  a  mere  surety;  and  it  follows  fix>m  what  has 
been  previously  said,  that  the  estate  of  the  defendant  cannot 
be  held  liable  upon  this  note,  upon  the  ground  that  she  intended 
to  make  it  a  charge;  because  to  make  such  an  intent  of  any 
importance,  it  must  be  either  expressed  or  implied  in  the  terms 
of  the  contract 

But  I  am  unwilling  to  leave  it  to  be  inferred  that  I  assent 
to  the  doctrine  of  Lord  Cottenham.  It  seems  to  me  even  less 
defensible  than  the  theories  which  preceded  it.  Those  theories 
conceded  that  the  separate  estate  of  a  feme  covert  could  not  be 
appropriated  in  payment  of  her  debt,  imless  she  voluntarily 
charged  such  debt  upon  her  estate.  Their  error  consisted  in 
raising  an  implication  of  an  actual  appointment  or  charge  upon 
wholly  insufficient  grounds.  But  Lord  Cottenham's  doctrine 
denies  the  necessity  of  any  intentional  charge  of  the  debt  at  all 
by  the  wife  upon  her  separate  estate,  although  it  at  the  same 
time  makes  her  power  to  dispose  of  that  estate  the  basis  of  its 
liability.  His  argument,  when  reduced  to  its  simplest  terms, 
is  that  a  married  woman,  who  has  a  separate  estate,  has  power 
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in  equity  to  charge  any  debt  she  may  incur  upon  such  estate; 
and  inasmuch  as  the  general  creditors  of  such  married  womany 
whose  debts  have  not  been  thus  charged,  have  no  other  means 
of  collecting  them,  equity  takes  hold  of  the  separate  estate,  and 
appropriates  it  to  their  payment. 

Can  this  be  sound?  I  am  unable  to  see  any  logical  connec- 
tion between  the  premises  and  the  conclusion.  It  may  be  very 
just,  abstractly  considered,  that  equity  should  thus  dispose  of 
the  estate;  but  it  is  clearly  impossible  to  deduce  the  doctrine 
from  the  jus  disponendi  of  the  wife,  which  is  its  only  founda- 
tion. The  truth  would  seem  to  be  that  this  mode  of  dealing 
with  the  estates  of  married  women,  to  the  extent  to  which  it 
has  been  carried  by  the  English  courts,  could  not  be  sustained 
by  any  process  of  legal  reasoning,  and  hence  the  grounds  upon 
which  it  was  made  to  rest  have  been  repeatedly  changed,  and 
the  rule  itself  has  been  fluctuating  and  uncertain. 

These  views  are  not  new.  Judge  Story,  in  his  work  on  equity 
jurisprudence,  says:  ''It  has  been  remarked  that  this  rule  of 
holding  that  a  general  security,  executed  by  a  married  woman, 
purporting  only  to  create  a  personal  demand,  and  not  referring 
to  her  separate  property,  shall  be  intended  as  prima  fcicie  an 
appointment  or  charge  upon  her  separate  property,  is  a  strong 
case  of  constructive  implication  by  courts  of  equity,  founded 
more  upon  a  desire  to  do  justice,  than  upon  any  satisfiEustory 
reasoning." 

The  courts  of  this  state  have  never,  as  yet,  adopted  the  doc- 
trines of  the  English  court  of  chancery  on  this  subject,  certainly 
not  to  their  full  extent;  and  it  would,  in  my  view,  be  inexpedient 
now  to  do  so,  for  various  reasons.  If  we  attempt  to  follow  a 
class  of  decisions  which  obviously  rest  upon  no  solid  basis  of 
principles,  we  can  never  arrive  at  any  settled  conclusion.  The 
views  of  Lord  Cottenham  are  no  more  likely  to  be  permanent 
than  those  of  his  numerous  predecessors.  Some  future  lord 
chancellor  may  detect  the  fallacy  of  his  reasoning  as  he  de- 
tected that  of  Lord  Brougham.  No  rule  can  ever  be  stable 
the  reasons  given  for  which  are  constantly  changing.  If  we  de- 
sire precision  and  certainty  in  this  branch  of  the  laws,  we  must 
recur  to  the  foundation  of  the  power  of  a  feme  covert  to  charge 
her  separate  estate;  and  this  has  heretofore  arisen  solely  from 
her  incidental  power  to  depose  of  that  estate.  Starting  from 
this  point,  it  is  plain  that  no  debt  can  be  a  charge  which  is 
not  connected  by  agreement,  either  express  or  implied,  with 
the  estaiiA.    If  contracted  for  the  direct  benefit  of  the  estate 
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Itod^  it  would,  of  coarse,  become  a  lien,  upon  a  well-founded 
presumption  that  the  parties  so  intended,  and  in  analogy  to 
the  doctrine  of  equitable  mortgages  for  purchase-money.  But 
no  other  kind  of  debt  can,  as  it  seems  to  me,  be  thus  charged 
without  some  affirmative  act  of  the  wife  evincing  that  inten- 
tion; and  there  is  no  reason  why  her  acts  in  this  respect  should 
Dot  be  tested  by  the  same  principles  and  rules  of  evidence 
which  are  applied  to  similar  questions  in  other  cases. 

But  there  is  a  strong  additional  reason  why  this  court  should 
decline  at  this  time  to  adopt  the  fictitious  theories  on  this 
subject  which  have  so  long  prevailed  in  the  English  oourts. 
Harried  women  are  not  hereafter  to  be  indebted  to  equity 
merely  for  protection  in  the  enjoyment  of  their  separate  es- 
tates. They  hold  them  by  a  legal  titie  and  have  a  legal  right 
to  dispose  of  them.  The  acts  of  1849  and  1860  are  henceforth, 
if  not  repealed,  to  be  the  source  of  their  power  over  such  es- 
tates. There  is  no  longer  any  foundation  for  the  argument 
that  as  equity  creates  and  protects  these  estates,  equity  has  a 
right  to  control  them.  Rules,  therefore,  which  have  grown  up 
under  this  idea,  which  I  regard  as  to  some  extent  illusoryi 
wiU  be  hereafter  entirely  inappropriate.  I  shall  not  attempt 
at  this  time  to  put  a  construction  upon  those  acts.  That  of 
I860  authorizes  married  woman  to  carry  on  any  trade  or  busi- 
ness upon  their  own  account;  but  with  this  exception,  the  only 
contracts  which  it  empowers  them  to  make,  are  those  which 
have  direct  reference  to  their  separate  property;  and  even  this 
power,  where  the  property  consists  of  real  estate,  is  subjected 
to  a  very  important  restriction;  the  consent  in  writing  of  the 
husband,  or  the  authority  of  a  court,  being  rendered  essential 
to  its  exercise. 

These  provisions  show  that  the  legislature  has  not  even  now  in- 
tended to  remove  the  common-law  disability  of  married  women 
to  bind  themselves  by  their  contracts  at  large.  To  be  obligatory 
upon  them  or  their  estates  under  our  last  statute,  their  contracts 
must  relate  entirely  to  their  separate  property,  or  to  the  par- 
ticular trade  or  business  in  which  they  are  engaged.  This 
legislation  harmonizes  with  the  views  I  have  advanced  in  re- 
gard to  the  effect  of  the  contracts  of  married  women.  It  lends 
no  counteziance  to  the  idea  that  the  mere  possession  of  separate 
estates  renders  their  contracts  having  no  relation  to  such  estates 
binding  upon  them. 

It  would  be  impossible,  as  it  seems  to  me,  to  hold,  under  our 
statutes,  that  the  mere  execution  of  a  security  by  a  manied 
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woman  not  connected  by  agreement  with  her  estate  could  be  a 
charge  upon  it;  and  yet  the  power  of  disposal  conferred  by 
these  statutes  is,  to  say  the  least,  as  complete  as  that  previously 
possessed  by  married  women  by  virtue  of  the  jus  disponefidi^ 
which  resulted  from  mere  ownership.  There  would,  therefore, 
be  a  manifest  incongruity  in  holding,  in  the  present  case,  that 
prior  to  our  late  statutes  the  debt  of  a  feme  covert  not  connected 
with  her  separate  estate,  nor  in  any  manner  charged  by  con- 
tract upon  it,  could  be  enforced  against  it,  and  then  deciding, 
as  we  evidently  must,  that  under  those  statutes  an  actual 
charge  is  necessary. 

The  judgment  of  the  supreme  court  should  be  reversed,  and 
there  should  be  a  new  trial,  with  costs  to  abide  the  event. 

All  the  judges  concurred;  Comstock,  C.  J.,  and  Denio  and 
Bacon,  JJ.,  upon  the  ground  that  the  case  as  now  presented 
did  not  vary  from  that  when  here  before.  A  majority  con- 
curred  in  the  opinion  that  the  intention  to  charge  the  separate 
estate  must  be  stated  in  the  contract  itself,  or  the  consideration 
must  be  one  going  to  the  direct  benefit  of  the  estate. 

Judgment  reversed,  and  new  trial  ordered. 


MAKBTin)  Womsn's  Powsa  to  Contbact  and  Bnn)  hbb  Sbpaeaib 
Ebtatb  TKEaEVOB:  See  Tale  y.  Dederer^  72  Am.  Dec.  603,  and  nofce.  This 
was  the  principal  case  as  it  first  came  before  the  court.  It  again  appeared 
in  Tale  y.  Dederert  68  N.  Y.  329-336,  in  which  the  previous  decisions  were 
explained. 

At  the  common  law,  the  contracts  of  a  married  woman  were  void,  and 
ooold  not  be  enforced  against  her:  Baken  v.  Harder^  6  Thomp.  ft  O.  442. 
Thus  an  action  at  law  cannot  he  maintained  upon  the  obligation  of  a  married 
woman  given  npon  the  purchase  of  land:  HUch  v.  Hyatt,  3  MaoAr.  666;  nor 
can  a  married  woman  contract  or  be  sued  at  law,  even  for  necessaries:  FitUen- 
tine  v.  Lloyd,  4  Abb.  Pr.,  N.  S.,  374.  Bat  she  ma^  be  charged  in  equity  if 
she  had  separate  property,  and  expressed  her  intention  to  bind  it:  Baten  v. 
Harder,  eupra;  and  her  separate  estate  was  chargeable  in  equity  for  the  pay- 
ment of  a  debt  contracted  by  her  for  its  benefit  prior  to  the  act  of  1860:  Fow- 
ler V.  Seaman,  40  N.  Y.  693.  Equity  having  recognised  the  validity  of  trosts 
for  the  separate  use  of  married  women,  it  followed  as  an  incident  that  nnless 
restrained,  she  might  dii^oee  of  or  bind  her  property:  Haeouillat  v.  Satuevain, 
82  GaL  386;  Maday  v.  Lotfe,  26  Id.  879;  BUeh  v.  Hyatt,  3  MaoAr.  664.  In 
New  York,  ttiejua  dieponendi  is  recognized  to  the  fullest  extent:  PhiUipe  v. 
Graoee,  20  Ohio  St  386;  and  see  Bre&ekr  v.  KaU,  61  HL  430.  Bat  married 
women  are  not|  under  the  statates,  indebted  to  equity  alone  for  the  protec- 
tion or  enjoyment  ci  their  estates,  they  hold  them  by  a  legal  title,  and  have 
a  legal  ri^t  to  dii^oee  of  them:  Maday  v.  Love,  26  OaL  381;  Oomld  v.  Ooutd, 
29  How.  Pr.  468.    The  principal  case  is  dted  to  the  foregoing. 

The  statutes  of  1848  and  1849  of  New  York  did  not  remove  the  general  dis- 
ability of  married  women  to  bind  thenunlvet  by  oantnets:  BalHm  ▼.  DiVfayi^ 
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37  N.  Y.  37;  8.  C,  36  Hofir  IV.  219;  CaJman  ▼.  Henry,  75  K.  T.  108,  110; 
BoffH  ▼.  QuUdt,  66  BMbw  326;  8.  0.,  45  How.  Fr.  391;  CarfoUerT.  MUeheO, 
SO  HL  472;  WiOkumy.  Ewfftmm,  69  Id.  220;  Conway  y.  Smith,  13  Wis.  141, 
jKT  Golfi,  J.,  diaaeatiag;  bat  tha  power  oonferred  by  those  statatee  to  bold  to 
tiwir  aeparste  lue,  and  to  oomvey  and  derise  all  their  real  and  penonal  eetato 
M  if  vounanied,  csriied  with  it  the  power  to  charge  each  estate,  sabetantially 
IB  the  eeme  Tnanner  and  to  tha  lame  extent  prerioaBlyaathariMd  by  the  nilea 
efeqnity  in  respect  to  separate  eetatee:  BaOln  ▼.  Dflfaye^  mipra;  Chm  Mnrhmig^ 
Int.  Co.  T.  BdbcoA,  42  K.  Y.  641;  a  0.,  9  Abb.  Pr.,  K.  a,  184;  Fin€  KaL 
Am^t.  ^HdSiVdhNii^63Baibw617;  a  C,  86  How.  Pjr.  873»  and  the  dsbto  are 
valid  legal  debts,  and  the  estate  is  legally  liable  for  them:  FkU  NoL  Bamh 
T.  QaHmQkemm,  mtpro;  so  her  antecedent  disahilitSss  were  necessarily  so  far 
«»^^^^^  as  to  seooie  her  in  the  beneficial  enjoynient  d  the  new  interests  she 
was  pamitted  by  law  to  acqure:  Owm  w.  Camky,  36  K.  Y.  608.    In  order  to 
create  a  chaige  upon  her  separate  estate^  her  intentum  to  do  so  Boat  be  de- 
dared  in  the  Tory  contract  which  is  the  foundation  of  the  charge  or  the  coo- 
nderation  must  be  obtained  for  the  direct  benefit  of  the  estate  itsdf:  WhiUY, 
McNeU,  38  H.  Y.  376;  Owm  ▼.  OMsAy,  86  Id.  604;  BoUbiY.  DWaye,  87  Id. 
38;  a  0.,  35  How.  Fr.  220;  Com  B»diemg$  Ihm.  Co.  y.  Ai&eod^  42K.  Y.  632; 
639,  642;  644;  a  C,  9  Abb.  Pr.,  N.  a,  176^  183^  186,  188;  Mamkatkm  Brut 
ele.  Cb.  T.  Tkompmm,  68  K.  Y.  82;  Smith  ▼.  Dumdug,  61  Id.  261;  Qotman  ▼. 
Oilier,  69  Id.  89;  Bmadord  v.  Snyder,  71  Id.  47;  Catkmam  v.  Hemry,  76  Id. 
106;  Qfictkner  ▼.  MdOairty,  2  Abb.  N.  C.  78;  Owm  y.  Canaky,  13  Abb.  Pr.  21; 
&0.,  22  How.  Pr.  13;  36 Barb.  66^  jmt  Gierke,  J.,  dissenting;  JSrowa y.  J7«r- 
nam,  14  Abb.  Pr.  396^  397;  CaOmumY.  Hemy,  6  Abb.  K.  C.  234;  a  G.,  12 
Janesft S.  101;  CoaJdeyY.  CKomfterftiin, 8 Abb.  Pr.,  N.  a, 43;  a  G.,  38 How.  Pr. 
488;  1  Sweeny,  682;  Com  JEbeftoN^e /m.  Cb.  y.  Sd&ooe^  8  Abb.  Pjr.,  N.  a,  249; 
&  a,  67 Barb.  226;  PMOI^y.  Wi6k»,  14  Abb. Pr.,  K. a,  384;  aG.,46How. 
Pr.480;  4Joiiesfta258;  ira«JoeY.Zi{fi^24How.Pr.266;2;e(i7i8Y.rnN>fMM, 
41  Barb.  113;  WhiUY,  iS^lory,  43 Id.  129;  a  G.,  28  How.  Pjr.  180;  ifoNdheittr 
▼.  SMer,  47  Barb.  158;  Shorter y.  NtUon,  4  Lans.  117;  HoUoAy,  DtMwm^ 
2  Xhomp.  ft  G.  351;  Quattaic  N<U.  Bank  y.  WacUUll,  1  Han,  1128;  8.  G.,  3 
Thomp.  ft  G.  682,  683;  Salmon  v.  ifeJWf^,  23  Hon,  89;  WtHkuntim  y.  Dodge, 
(Tboinp.  ft  G.  499;  Ehutaplueoe  y.  Ketdrnm,  6  Id.  623;  Ootmtm  y.  CVti^er,  7 
Id.  60,  61;  JTath  y.  MitcftOi,  8  Id.  474;  FtSfieeitf  y.  Bmhkr,  1  Daly,  167;  Wood 
T.  iSaaicft^,  3  Id.  198;  XeiiM  y.  Ifooeif,  4  Id.  243;  Cotter  y.  Itaaet,  1  Bobt.  183; 
FreetuigY.  RoUamd,  1  Jones  ft  S.  501;  SchletkigerY,  ffexter,2ld.  504;  Maditon 
Atemie  Church  ▼.  0/twr  i^l.  C%«rc&,  9  Id.  388;  Terry  y.  Hammondt,  4tl  GaL 
35^  36;  Aon^roioife  y.  Praiher,  31  Ind.  98;  Burehard  y.  D»ii5ar,  82  HI  453; 
Bdmm  y.  IFomfr,  112  Mass.  277;  LeoiY.  Earl,  30  Ohio  8t.  182;  PairiekY. 
lAtteU,  36  Id.  84;  Orange  NaL  Bank  y.  Trater,  7  Fed.  Bep.  150;  and  see 
£<i7iAea  Y.  ^eaZ?,  22  Waa  338; /»  re  iroi06in4,  2  Nat.  Bank.  Be^  Thus 

A  married  woman  cannot  bind  herself  by  an  ezecnted  contract  for  the  letting 
of  premises  not  belonging  to  her  separate  estate:  Andriot  y.  Lawrenet,  33 
Barb.  143;  nor  by  a  promissory  note  signed  by  her  merely  as  a  surety: 
FrednigY,  BoUand,  53  N.  Y.  424;  LedeUeyY.  Poweyv^  39  Barb.  660;  aG.,  26 
How.  Pr.  245;  notwithstanding  she  intended  to  bind  it:  Burehard  y.  Dunbar, 
82  m.  453;  nor  is  she  charged  for  the  payment  of  a  note  npon  which  she  is  a 
mere  indorser:  Com  Eaxhange  Int.  Co.  y.  Bahooek,  42  K.  Y.  640;  a  G.,  9  Abb. 
Pr.,  N.  8.,  194;  nor  is  a  promissory  note  given  by  a  manisd  woman  as  snrety 
for  her  husband,  binding  npon  her  at  law,  althoogh  it  is  expressed  in  the  note 
that  "she  hereby  chazges  her  separate  estate  with  the  payment  of  this  note:" 
Kdto  Y.  Tober,  62  Barb.  128.    The  principal  case  is  cited  to  all  the  for^goiag 
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points.  It  b  diMfpcovedy  however,  in  Deering  ▼•  Bofk,  8  Kan.  G27-^l,  oo 
the  point  that  where  a  married  woman  signs  a  noteaa  enretyfor  her  husband, 
it  wonld  not  charge  her  separate  estate,  although  she  intended  to  do  so;  and 
•oeKrouOopy.  iSAonte,  61  Wis.  212.  Bntithaabeen  cited  to  the  effectthafc 
the  intent  to  charge  cannot  be  shown  by  parol,  where  the  contract  is  in  writ* 
ing:  McVey  v.  Can^rell,  70  N.  Y.  297;  Deck  v.  Johnson^  2  Keyee,  S49,  351;  I 
Abb.  App.  Dec  498^  499;  Baben  v.  Harder,  6  Thomp.  ft  C.  441;  Led  ▼.  Sari, 
30  Ohio  St.  177. 

It  was  said  by  Ingraham,  J.,  in  Owen  ▼.  Cowley,  36  Barik  54,  8.  C,  13  Abb. 
Pr.  19,  22  How.  Fr.  11,  that  the  power  of  a  married  woman  to  charge  her 
separate  estate  shoold  not  be  extended  beyond  the  role  laid  down  in  the  prin- 
cipal case;  bnt  in  Maxan  ▼.  ScoU,  55  N.  Y.  250,  251,  the  same  doctrine  was 
applied  to  parol  contracts;  and  it  was  held  that  a  married  woman's  verbal 
contract,  engaging  board  for  herself  and  hnsband,  promising  to  pay  therefor, 
and  charging  her  separate  estate  with  each  paymenti  was  valid  and  bondings 
and  see  Baien  v.  Harder,  6  Thomp.  ft  C.  443.  In  Orange  NaL  Btrnkr,  TVo- 
ver,  7  Fed.  Bep.  151,  Deady,  D.  J.,  eaju  that  the  role  established  by  the  prin- 
cipal case  was  a  departure  from  the  corrent  of  antiiorities,  bnt  aa  an 
and  correct  exposition  of  the  elementary  principlss  applicable  to 
it  commended  itself  to  the  judgment  of  the  court.  In  Todd  v.  Zee,  15  Wis. 
868,  it  was  observed  that  before  the  principal  case,  it  was  settled  in  New 
York  that  a  maxried  woman  having  a  separate  estate  might  bind  it  by  her 
general  engagements  to  pay  debts  contracted  for  its  benefit,  or  on  her  own 
aoooont^  or  for  her  benefit^  upon  its  orsdit.  While  in  LedeS^  t.  Pmsen^  38 
Barb.  559,  S.  C,  25  How.  Fr.  245^  it  was  remarked  that  whether  the  princi- 
pal case  would  be  considered  as  having  authoritatively  settled  that  the  aid  ol 
a  ooort  of  equity  shoold  be  limited  in  the  manner  specified  might  be  doabted. 
See  the  principal  case  distingnished  in  Southwiek  v.  ScMwSdt,  2  Sweeny,  246^ 
m  the  application  of  the  general  role;  and  also  in  Mdehif  t.  Ziose,  25  OaL  880^ 
m  that  in  New  York  the  statute  did  not  omtain  any  restriction,  aa  in  Califor- 
nia, upon  the  power  or  mode  of  a  married  woman's  making  a  contnust  with 
reference  to  incumbering  her  estate.  The  principal  case  is  also  refenred  to  in 
O'DaUy  v.  Morris^  31  Ind.  112,  for  a  discussion  of  the  doctrine  of  rendering 
^  the  separate  estate  of  a  wife  liable  for  a  debt  created  in  ref erenoe  to  it  and 
for  its  benefit. 

The  effect  of  a  mortgage  given  by  a  manned  womaa  to  secure  the  debt  d 
her  husband,  is  only  to  bind  so  much  of  her  separate  estate  aa  it  covered, 
and  a  judgment  against  her  for  a  deficiency  is  error:  /ViyiM  v.  Bmmheant  68 
N.  Y.  74;  and  a  judgment  against  a  married  womaa  is  defective,  if  it  ia  not 
declared  to  be  a  special  and  specific  lien  upon  real  property  therein  partaoo- 
larly  described:  Knkkerineher  v.  8mUh,  16  Abb.  F^.  848;  it  la  too  faioad  il 
entered  aa  a  personal  judgment  against  hart  Id.;  both  eifciiig  the  priiwipal 
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Gay  v.  Baeeb. 

(S  loviTi  Xquitt,  UL] 
AmABS  on  Facb  of  Tkomt  Dnn>  to  infinite  a  ocBtnrf 
iBfantion  (»  woman  and  her  ehildreii  being  the  benefioiariee),  it  will  ▼oil 
m  eatate  in  the  woman  and  her  children  then  bom  and  in  one  in  Mnfm 
as  mere  aa  tenanta  in  <^«"»w^w>,  bat  no  title  yeati  in  her  children  aftar^ 
warda  begotten. 

The  deed  to  be  oonstraed  in  this  action  declares  that,  in 
consideration  of  the  lore  and  affection  which  the  donor  has  for 
Elisabeth  Gay  and  her  children,  he  conveys  to  Henry  Baker, 
jun.,  certain  property,  *^  to  have  and  to  hold,  ....  to  the 
said  Henry  Baker,  jun.,  his  executors  and  administrators,  for 
the  proper  use,  behoof,  benefit,  and  advantage  of  my  daughter 
^foresaid  [Elizabeth  Gay],  together  with  her  children  afore- 
said. ....  The  whole  equitable  interest"  in  said  property 
'^is  to  belong  to  my  daughter  Elizabeth  and  her  children  in 
common."    The  opinion  states  the  other  facts  sufficiently. 

A.  M.  Lewis  and  B*  JFl  Mowrey  for  the  plaintiffs. 

£.  B,  OiUiam  and  J.  /•  DaviSy  for  the  defendants. 

By  Court,  Manly,  J.  The  object  of  the  bill  is  to  obtain  an 
aocomit  of  a  trust  fund  created  by  the  deed  of  Henry  Baker, 
under  date  of  the  sixteenth  of  May,  1819,  and  to  obtain  a  sale 
aad  distribution  of  the  same  to  the  persons  entitled  under  said 
deed.  In  the  accomplishment  of  these  objects,  a  construction 
of  the  deed  is  necessarily  involved,  and  we  are  accordingly 
invoked  by  the  pleadings  to  aid  the  trustee  in  puttmg  a  proper 
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construction  upon  it.  The  truBtee  submits  to  an  account,  but 
informs  the  court  that  Elizabeth  Gkiy  had  several  children 
born  at  the  execution  of  the  deed,  one  born  within  the  ordinary 
period  of  gestation  after,  and  several  subsequent  to  that  period^ 
and  inquires  who  of  them  are  entitled. 

We  have  considered  the  terms  of  the  deed,  and  conclude- 
that  the  children  in  being  at  the  execution  of  the  deed,  include 
ing  the  one  en  ventre^  alone  take,  to  the  exclusion  of  the  others. 
The  payment  to  James  of  one  hundred  and  twenty-five  dollars,, 
which  was  a  charge  upon  the  fund,  having  been  made,  it  will 
follow  that  the  mother,  Elizabeth,  and  the  class  of  children 
designated,  or  their  representatives,  are  entitled  to  absolute- 
interests  in  the  fond  as  tenants  in  common.  After  payment 
of  the  charge  upon  the  fund,  it  was  a  naked  or  executed  trust 
in  the  hands  of  Baker,  which  he  might,  at  any  moment,  have- 
been  called  upon  to  surrender,  and  it  is  therefore  to  be  con- 
sidered as  a  legal  estate,  and  vests  in  such  persons  as  answer 
the  description  of  the  donees  and  are  capable  of  taking  at  the- 
time. 

It  differs  £rom  the  cases  cited  in  the  argument;  viz.,  Ponton 
V.  McLemorej  2  Dev.  &  B.  Eq.  285;  Chesnut  v.  Meares^  3- 
Jones  Eq.  416;  and  CoaUey  v.  Daniel,  4  Id.  89.  In  these  it 
will  be  found  that  the  trusts  were  either  open  and  executory  ia 
their  nature,  or  there  was  an  intention,  more  or  less  manifest 
in  the  terms  of  the  gifts  or  bequests,  to  divide  the  donees  into- 
classes,  making  one  the  primary  and  the  other  the  secondary 
objects  of  the  gifts. 

But  in  the  case  now  before  us,  such  is  not  the  character  of 
the  trust,  nor  have  we  been  able  to  gather  from  the  terms  used 
any  intention  to  give  in  succession,  to  the  daughter  the  use 
for  life,  and  then  to  her  children;  in  which  all  after-bom  chil- 
dren would  have  taken.  The  donor  has  taken  care,  indeed,  ta 
express  a  different  purpose,  by  declaring  in  one  place  that  the^ 
daughter  shall  have  the  use,  together  with  the  children,  and 
in  another,  that  the  whole  equitable  interest  shall  belong  to  the^ 
daughter  and  her  children  in  common. 

We  do  not  feel  at  liberty,  however  much  inclined  to  do  so,, 
for  the  sake  of  equality,  to  infer  an  intent  contrary  to  the  es- 
tablished interpretation  of  the  words  used.    The  case  is  anal- 
ogous to  and  is  controlled  by  the  authority  of  Moore  v.  Leaeh^ 
5  Jones  L.  88. 

Although  by  a  grant  or  common-law  conveyance  nothing^ 
could  be  transferred  directly  to  a  child  in  the  womb,  for  the' 
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leason  that  it  could  not  be  a  party  to  such  an  instnunent,  yet 
in  a  oonyeyance  to  tues  it  was  otherwise;  for  then,  the  legal 
estate  Testing  in  the  trastee,  the  rule  of  the  common  law  wa9 
supposed  to  be  satisfied,  and  the  use  was  allowed  to  shift  so  as 
to  include  a  child  in  the  womb.  This  was,  as  I  understand 
it,  an  indirect  adoption  of  the  more  humane  and  practical  rule 
of  the  civil  code,  which  regarded  a  child  in  the  womb  as  al- 
ready bom  for  all  beneficial  purposes. 

The  case  of  Du/pree  ▼.  Dupree^  Bush.  Eq.  166  [59  Am.  Dec. 
590],  is  not  opposed  to  the  rule  of  construction  here  laid 
down,  but  will  be  found,  upon  examination,  to  be  in  accordance 
with  it. 

Our  conclusion,  then,  is,  that  Elizabeth  Qsj  and  her  children, 
bom  and  living  at  the  execution  of  the  deed,  and  the  one  en 
ventre  ea  mere  (or  if  any  be  dead,  the  representative  of  such), 
are  entitled  to  the  absolute  estate  in  the  trust  fund,  as  tenants 
in  common. 

The  parties  can  have  a  decree  for  the  sale  of  the  real  estate 
belonging  to  the  fund,  and  for  an  account  and  distribution  of 
the  entire  fund  according  to  the  construction  here  given  to  the 
deed« 

Decree  aceordingly. 

TiBXASQB  DxvDMD  LiSB  TO  Tbusto  iot  tkw  benefit  of  his  dangfaAar  sad 

her  ehildraii,  the  hATmg  two  liTing  when  the  wDl  was  made^  who  aornyed 

tlie  testator:  it  waa  held  m  iftiral  ▼.  SottertoAto^  S6  K.  a  75^  oithig  the  prin- 

' jpel  caae»  that  the  testator's  daughter  and  her  duUdrea  took  a  feasfnipli 

atate  aa  tenants  in  oommnn  at  the  death  of  the  testator. 


Nunnery  v.  Gabteb. 

15  JOMSS'S  BQrxTT,  S7Q.] 

If  PftBSOOiM.  PlKXFBBTr  D  BiQuxATHXD  UFOH  CoNvrnov  which,  before  the 
tune  of  perf ormanoe^  beoomes  impossible  to  be  performed,  the  pruperlj 
Tests  in  the  legatee  upon  the  death  of  the  testator,  imless  it  appears  that 
the  perf ormanoe  of  the  oonditioa  was  the  sole  motlTe  for  the  making  of 
the  bequest. 

VnaosAL  PSQFXBTT  WAS  BiQiTBATHXD  TO  SoN  ON  OoNDTnoN  that  he  tako 
osre  of  hia  mother  daring  her  life-time:  it  was  held  to  be  a  condition  sab- 
ssqnent,  and  the  title  Tested  in  the  legatee,  to  be  diTested  npon  his  hSk* 
are  to  take  care  of  his  mother.    It  was  a  continning  duty. 

The  testator,  Henry  Carter,  bequeathed  to  his  son  certain 
property,  ''provided  he  take  care  of  his  mother;  if  not,  to  be 
whose  tiiat  does  take  care  of  her;"  he  devised  the  balance  of 
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his  estate  to  his  wife  and  his  other  children;  the  wife  died  be* 
fore  the  testator,  so  that  the  condition  became  impossible  of 
performance.    The  other  fiBtcts  are  stated  in  the  opinion. 

O.  a.  Wright^  for  the  plamtiflb. 
Fowh,  for  the  defendants. 

By  Court,  Battle,  J.  The  question  presented  for  our  de- 
termination involves  the  construction  of  the  first  clause  of  the 
will  of  the  testator,  Henrj  Carter,  and  it  is  whether  the  legacy 
therein  given  to  James  Carter  depended  upon  a  condition 
j»recedent,  and  was  lost,  because  the  condition  became  an  im- 
possible one  before  the  death  of  the  testator.  The  counsel  for 
the  plaintiffs  contends  strenuously  for  the  afi&rinative,  while 
the  counsel  for  the  defendant,  James  Carter,  insists  that  the 
condition  was  a  subsequent  one,  or  that  the  legacy  was  in- 
tended by  the  testator  to  be  vested,  subject  to  the  charge  that 
the  legatee  should  take  care  of  his  mother. 

In  the  consideration  of  this  question,  it  cannot  be  denied  that 
the  condition  is,  in  form  and  appearance,  precedent  to  the 
vesting  of  the  legacy;  but  we  learn  firom  the  highest  authority 
that  when  such  conditions  are  at  first,  or  afterwards  become, 
impossible,  the  rule  applied  to  bequests  of  personalty  is  differ- 
ent from  that  which  governs  devises  of  realty.  Thus  in  2 
Williams  on  Executors,  786,  it  is  said  that  ^^  with  respect  to 
conditions  precedent  which  are  impossible,  a  different  rule  is 
applicable  to  bequests  of  personal  property  fix>m  that  which  is 
prevalent  respecting  devises  of  realty. 

By  the  common  law  of  England,  if  a  condition  precedent  ia 
impossible,  as  to  drink  up  all  the  water  in  the  sea,  the  devise 
will  be  void.  But  by  the  civil  law,  which,  on  this  subject,  has 
been  adopted  by  the  courts  of  equity,  when  a  condition  prece- 
dent  to  the  vesting  of  a  legacy  is  impossible,  the  bequest  is 
single,  that  is,  discharged  of  the  condition,  and  the  legatee  will 
be  entitled  as  if  the  legacy  were  xmconditional.''  It  is  admit- 
ted that  there  are  exceptions  to  this  rule  of  the  civil  law,  as 
appears  from  what  Mr.  Williams  says  further  on  in  the  same 
page:  "If,  indeed,  the  impossibility  of  the  condition  were  un- 
known to  the  testator,  as  where  a  legacy  is  given  on  condition 
that  the  legatee  marries  the  testator's  daughter,  who  happens 
to  be  then  dead;  or  where  the  impossibility  arises  firom  a  sub- 
sequent act  of  Qod,  as  if  she  be  living  at  tiie  date  of  the  will, 
but  dies  before  the  marriage  can  be  solemnized,  the  imprac- 
ttcabilitgr  of  the  performance  will  be  a  bar  to  the  claim  of  the 
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legatee;  in  cases,  at  least,  such  as  those  mentioned,  whore 
the  performance  of  the  condition  appears  to  be  the  motiye  of 
the  beqnest." 

Mr.  Boper,  in  his  learned  treatise  on  legacies  (toI.  1,  pp. 
505,  506),  lays  down  the  law  in  substantially  the  same  terms, 
with  this  difference,  however,  as  to  the  excepted  cases  of  tlio 
civil  law,  that  the  legacy  will  be  void  only  where  the  impossi- 
ble condition  is  '^  the  sole  motive  of  the  bequest"  Applying 
these  rules  to  the  case  now  before  us,  the  inquiry  is  presented: 
Was  the  taking  care  of  his  mother  tho  sole  motive  of  tho 
legacy  to  James  Carter?  We  are  clearly  of  opinion  it  was  not 
The  testator  made  provision  in  his  will  more  or  less  for  all  his 
children,  but  whether  the  portions  were  equal,  we  are  not  in- 
formed. Of  the  property  given  to  his  wife  for  life,  the  testator 
directs  that  a  part  should  be  sold  and  divided  among  the 
other  children,  leaving  his  son  James  the  remaining  part, 
upon  the  condition  of  his  taking  care  of  his  mother.  She  was 
not  to  be  taken  care  of  out  of  the  property,for  that  was  already 
given  to  her  for  life,  and  nothing  is  stated,  either  in  the  will 
or  the  pleadings,  to  show  that  she  needed  anything  more  than 
the  ordinary  care  and  attention  due  firom  a  son  to  his  mother. 
The  motive  of  the  legacy  to  James  was  doubtless,  in  part  at 
least,  the  desire  of  the  testator  to  provide  for  his  son  as  he  had 
provided  for  his  other  children,  and  it  was  not  intended  that 
he  should  lose  the  legacy,  if  his  mother  should  not  need  his 
care. 

We  have  hitherto  considered  the  condition  as  if  it  were  a 
single  act,  to  be  done  or  omitted  at  once,  like  the  case  of  a 
legacy  to  one,  provided  he  should  marry  the  testator's  daughter, 
mentioned  in  the  works  to  which  we  have  referred.  But  in 
truth,  it  is  a  continuing  condition  which  might  require  the 
performance  of  many  acts  during  a  long  series  of  years.  Had 
his  widow  survived  the  testator,  his  son  James  was  to  be 
charged  with  the  care  of  her  during  her  whole  life,  whether 
long  or  short.  We  cannot  believe  that  the  testator  intended 
the  legacy  to  remain  in  a  state  of  contingency  during  all  that 
time,  but  he  designed  it  to  become  vested  at  once,  sulgect  to 
be  forfeited  when  his  son  should  fail  in  the  continued  perform- 
ance of  the  condition.  That  condition,  therefore,  though  in 
form  and  appearance  a  precedent  one,  is,  in  reality  and  legal 
effect,  a  subsequent  condition,  and  as  such  could  not  by  be- 
coming an  impossible  one  prevent  the  legacy  from  taking 
effect    So  all  the  authorities  agree,  as  will  be  seen  by  referring 
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to  ihoBe  standard  authors,  which  we  have  already  cited.    Se» 
also  Barley  v.  Langworthyy  3  Bro.  P.  C.  869. 
Decree  accordingly. 

Whin  Lxoaot  will  Vbbt,  NorwiiBBTAimara  FAUtUBB  to  Pkbiobm  Oov* 
DinoN.— Law  Favobs  Vssrnro  of  Ebtatis:  2  Jamuui  on  Willa,  40e»  799^ 
and  notes,  where  the  anthoritiee  are  folly  eited;  2  Redfield  on  Wflls,  c.  % 
■eo.  Id^  snbd.  7,  *624.  The  effect  of  this  principle  is  that  property  which  ]» 
the  subject  of  any  testamentary  disposition  will  vest  in  the  donee  immedi- 
ately npon  the  taking  effect  of  the  will,  or  as  soon  thereafter  as  the  danee^ 
comes  into  being,  or  the  terms  of  the  will  permit.  As  the  wiU  takes  effect 
at  the  death  of  the  testator  (Lonatx  ▼.  Keller,  68  Am.  Dec.  606^  note  701;. 
IfofvA  ▼.  Marsh,  64  Id.  598),  any  devise  or  bequest  in  favor  of  a  person  in 
being  at  that  time  takes  effect  at  once:  2  Jarman  on  T^^lls,  supra;  unless  the 
will  expressly  postpones  the  time  of  the  vesting  of  the  title  in  the  donee: 
BiddeVt  AppecU,  99  Pa.  St.  625.  The  vesting  may  take  place  at  once,  and  th» 
time  of  enjoyment  be  postponed:  Btuhnell  v.  Oarpenkr,  28  Hun,  19;  S.  G., 
92  N.  T.  270.  Questions  often  arise  as  to  whether  words  of  futurity  used  in 
a  will  in  making  the  gift  are  intended  to  postpone  the  vesting^  or  whether 
they  merely  point  to  deferred  possession. 

As  OsNXBAL  BuLBi  whero  a  testator  creates  a  partionlar  estate^  and  then 
disposes  of  the  ulterior  interests  upon  the  happening  of  some  event  which  he 
expressly  declares  shall  determine  the  prior  estate,  the  words  describing  the 
events  in  the  latter  dause  of  the  will,  must  be  construed  as  referring  to  the 
determination  of  the  possession  or  enjoyment  under  the  prior  gift,  and  not  aa 
an  intention  to  postpone  the  vesting  of  the  title  to  the  property  donated:  2 
Jarman  on  Wills,  c  25,  sec  1,  and  note  *800. 

Conditions  abb  ov  Two  Eindb:  precedent^  or  such  as  must  precede  the 
vesting  of  the  title  of  the  estate  in  the  donee;  and  subeeqnenii^  or  such  as  fol- 
low such  vesting. 

With  Rssraor  to  CtoNSiriDNS  Pbigbdeiit,  the  rule  as  to  the  vesting  of 
bequests  of  personal  property  and  devises  of  real  property  differ  in  some  re- 
spects. Where  the  condition  is  possible,  and  is  stated  clearly  by  the  testator, 
so  that  his  intention  can  be  arrived  at»  the  condition  must  be  performed,  or 
title  will  not  vest:  Martin  v.  BaUou,  13  Barb.  122.  Sometimes,  however,  the 
conditions  are  impossible  of  performance,  as  drinking  all  the  water  in  a  river 
or  the  ocean;  sometimes  the  conditions  are  void,  because  against  public  policy, 
as  that  the  legatee  shall  never  marry:  Waters  v.  Tatewell,  9  Md.  309;  2  Pome- 
roy's  Eq.  Jur.,  sec  933,  and  note  2,  p.  438.  In  such  cases,  if  it  is  a  bequest  of 
personal  property,  the  bequest  is  single,  that  is,  it  is  relieved  of  the  condition, 
and  the  title  vests  in  the  donee,  notwithstanding  the  condition  is  not  per- 
formed: 2  Jarman  on  Wills,  c.  27,  *12,  notes  e,  d^  and  12;  Morley  v.  BeynaUl- 
srm,  2  Hare,  570,  579. 

Ir  PfiEtsoNAL  Pbofertt  is  Bbqitxathed  upon  Condition  Pkbcedent, 
which  becomes  impossible  of  performance  before  the  time  of  performance 
arrives,  the  title  vests  in  the  legatee.  To  this  point  the  principal  case  is  cited 
in  McNedff  v.  McNedy,  82  N.  G.  186;  see  also  Merrkm  v.  W<^a>tt,  61  How. 
Pr.  377;  Oaain's  Appeal,  20  Pa.  St.  243. 

If  Rial  Pbopebtt  is  Devised,  subject  to  such  a  condition,  the  title  to  it 
will  not  vest  in  the  devisee:  Pomeroy's  Eq.  Jur.,  sec.  933, and  note  439;  2  Jar- 
man on  Wills,  c.  27,  *12,  and  notes  x,  y.    The  devise  is  defeated  and  tb* 
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gift  becomes  a  pert  of  the  rendnary  estate  of  the  testator  and  goes  to  bis 
lesidiMiy  legatee:  JItZb  ▼.  Newberp,  1  N.  £.  Rep.  157. 

If  thkrx  is  Ko  Bbzixtabt  Lsoaxsb  named  in  the  will,  then  the  property 
Tests  in  the  testator's  heirs  at  law:  MUls  ▼.  Newbery,  1  N.  B.  Rep.  157;  War- 
img  ▼.  Warmg^  17  Barb.  563.  This  is  trae  also  upon  a  failnre  of  the  doTisee 
to  comply  with  a  condition  which  is  valid:  BMmUI  ▼.  ffewieUt  19  Am.  Dec. 
S93.  In  cases  where  the  condition  is  a  Tslid  condition,  bnt  the  party  by 
whom  it  is  to  be  performed  is  ignorant  of  the  condition,  and  while  thos  igno- 
rant breaks  it»  it  is  to  be  treated  the  same  as  if  it  had  been  impoesible:  Mot' 
nam  ▼.  WoicoU,  61  How.  Fr.  377.  Where  a  bequest  is  made  npon  oondition« 
and  in  case  of  a  failore  to  perform  the  condition  there  is  a  honest  orer,  the 
latter  becomes  operatire  upon  the  de&ult^  but  in  cases  were  there  is  no  gift 
over,  the  condition  is  treated  as  if  it  had  not  been  imposed:  Story's  Eq.  Jar., 
■ec  287;  Pomeroy's  Eq.  Jur.,  sec  033,  note  2,  p.  439. 

Ck>in>EnoH8  rsja  abs  Bxpuohabt  to  Sscaxb  to  which  they  are  an* 
nezed  are  aheoLutely  Toid.  If  a  testator  makes  an  sbsolute  gift  of  the 
property,  snd  then  proceeds  to  qualify  the  gift  in  a  manner  inoompatiUe  with 
sn  absolute  ownerahipb  the  conditiaa  is  nugatory:  2  Jarman  on  Wilb,  c.  27, 
nbd.  2,  *14. 

Ij  ABSOLim  DsTisi  bb  Mass  wrb  OovDinoiir  that  at  death  of  the 
devisee  the  rfimamdwr,  if  any,  shall  go  to  other  persons,  the  limitation  is 
inoperatiye,  becauee  it  is  inconsistent  with  the  prior  devise,  and  no  title  will 
▼est  in  the  latter  person:  Wemi  ▼.  G^ray,  78  Mo.  59;  FhUey  t.  BmU,  95  N.  Y. 
864;  KeOeif  ▼.  JTotM,  135  Mass.  231. 

DivxBB  VTON  CoNDinDir  is  not  bsnred  by  the  lapse  of  time  when  the  con- 
dition has  no  time  for  its  performance  annexed:  Page  ▼.  Whiddm^  59  N.  HJ 
£07.  It  may  therefore  be  performed  at  any  time,  and  the  devise  will  vest  in 
the  devisee  immediately  upon  the  performance  of  the  condition. 

Whku  it  Aptkabs  that  Solb  MonvB  of  Makdio  Dbvisb  of  real 
property  was  that  the  legatee  should  perform  a  certain  act  as  a  condition 
precedent^  the  devise  will  lapse  upon  the  condition  becoming  impoesible  of 
performance,  and  no  title  will  vest  in  the  devisee  or  his  heirs:  Lejier  v.  Jiow- 
tomd,  PhilL  Eq.  144,  citing,  approving,  and  distinguiahing  the  principal  case; 
sse  also  2  Jarman  on  Wills,  c  27,  *13,  and  notes  e^/,  g,  h,  13,  and  14. 

If  CoNDmoB  is  Subsbqitbht,  the  estate  vests  in  the  donee  immediately 
after  the  will  takes  effect:  Cairter  v.  Carter,  39  Ala.  579;  see  also  2  Jarman  on 
WiDs,  p.  524^  note  11.  If  it  is  a  bequest  of  personalty,  the  vesting  is  absdutei 
Waierty.Tazewea,9UdL2l09.  If  it  is  a  devise  of  realty,  the  tiUe  will  divest 
upon  the  happening  of  the  contingency:  Aveiyn  v.  Ward,  I  Ves.  420.  But  if 
tiie  condition  subsequent  becomes  impossible,  then  the  tiUe  does  not  divest, 
but  becomes  absolute;  as,  f  pr  instance,  a  testator  bequeathed  certain  property 
to  K.,  on  condition  that  K.  should  marry  a  daughter  of  testator's  sister  T.  T. 
hsd  no  daughter,  hence  the  condition  was  not  capable  of  being  performed. 
Such  a  condition  is  a  condition  subsequent^  and  the  devise  vests  in  the  donee 
st  the  testator's  death,  and  does  not  divest:  Finlejf  v.  King's  Leuee,  3  Pet. 
346;  Martin  v.  BaUou,  13  Barb.  120,  where  the  subject  is  fully  discussed  by 
the  court  M.  devised  his  farm  to  his  wife  for  life,  the  real  estate  to  go  to  J. 
M.  at  the  death  of  the  wife,  if  any  of  it  should  remain  at  that  time,  provided 
J.  M.  maintains  and  provides  for  her  decenUy  from  the  proceeds  of  the  farm, 
•»  otherwise;  snd  "provided  the  said  J.  M.  fails  to  provide  for  her,  then  she 
is  empowered  to  call  on  selectmen  to  provide  for  her  in  her  own  house."  The 
will  also  provided  that  J.  M.  be  allowed  to  use  the  farm  for  the  purpose  of 
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nuuntaxning  himaelf  and  tectator's  wife  by  farming  the  samo:  it  waa  Iiald 
that  J.  M.  took  upon  a  condition  anbsoqiiont^  and  if  lie  failed  to  perfonn  mfili 
condition,  the  heir%  or  reiidaary  deriieei,  had  the  right  to  create  a  forfeiture 
bj  an  entry  for  that  pnrpoae,  althoogh  tiie  will  did  not  oontain  a  danae  of 
that  purport:  Birmingham  v.  Leacm^  1  Atlantio  Bep.  151  (Me.);  see  alio 
Sfrmget^M  Appeal,  2  Id.  855  (F^).  A  teatator  gave  land  to  A  upon  the  ezpreaa 
condition  that  A  should  pay  to  B  five  hundred  dollars  before  April  Ist  next 
after  testator's  death:  it  was  held  not  to  be  a  condition  precedent;  that  B  had 
only  an  equitable  interest  in  the  land:  Ctey  t.  Caaey,  55  Vt.  518.  A  testator 
devised  all  his  property  to  a  son.  In  a  codicil  he  directed  that  if  the  aon 
died  without  leaving  issue  living,  any  portion  of  the  estate  remaining  should 
go  to  other  relates  of  the  testator.  By  a  later  oodidly  he  directed  that  the 
son  should  not  come  into  possession  until  he  should  be  twenty-five  years  of 
age.  The  son  became  twenty-five  years  old,  came  into  possession  of  tba 
estate,  and  then  died  without  issue;  it  was  hdd  that  the  title  vested  in  him, 
and  the  property  went  to  his  heir%  and  not  to  the  relations  of  deooaaed 
named  in  the  second  codicil:  Kdiqf  v.  Maku,  135  Maas.  231.  No  express 
words  are  required  to  make  a  condition  subsequent  or  prseedent^  bat  the 
wish  of  the  testator  is  to  be  followed  in  that  regsird,  if  it  can  be  asoertainid. 


Whitley  v.  Pot. 

[e  JovBs's  BqnxTT,  S4.J 
ItoiXT  DiFosiTBD  IN  Baitk  bt  Aoxmt  AS  Qbdinabt  Dkposit,  the  agent 
stating  that  it  was  his  principal's  money,  but  desiring  the  officer  to 
place  it  to  his  credit  on  the  books  of  the  bank,  alleging  that  he  might 
have  oooaaion  to  use  it  for  the  benefit  of  his  prinoipa],  may  be  followed 
by  the  principal  in  a  court  of  equity. 

Bill  in  equity  by  the  personal  representatiyee  of  a  deceased 
principal,  to  obtain  a  decree  against  the  personal  representa- 
tives of  his  deceased  and  insolvent  agent,  for  the  payment  to 
the  plaintiffs  of  the  money  in  controversy.  Defendants'  in- 
testate, Oliver,  was  the  agent  of  the  plaintiffs'  testator,  Jones. 
Oliver  deposited  one  thousand  dollars  in  bank,  stating  that  it 
was  the  money  of  his  principal,  Jones,  but  that  he  wanted  it 
placed  to  his  own  credit  on  the  books  of  the  bank,  as  he  might 
have  occasion  to  use  it  for  the  benefit  of  his  principal.  Oliver 
soon  afterwards  died,  and  his  principal,  Jones,  made  a  demand 
for  the  money  on  the  officers  of  the  bank,  but  was  refused  pay- 
ment. Plaintiffs'  counsel  admitted  that  the  deposit  was  not 
a  special  one,  but  that  the  money  was  mingled  with  the  other 
moneys  of  the  bank.    The  bank  was  made  a  party  de&adantb 

/.  TF.  BryaUj  for  the  plaintiffs. 

Buhbardj  fofr  the  defendants. 
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By  Court,  Battle,  J.  The  claim  of  the  plaintiffs  to  the 
fonds  in  controversy  is  clearly  sustained  both  by  reason  and 
authority.  This  contest  being  between  the  personal  repre- 
sentatiyes  of  a  principal  and  agent  for  an  amount  of  money 
which  the  agent  had  received  for  the  principal,  which  he 
always  admitted  to  belong  to  the  principal,  the  latter  cer- 
tainly has  the  right  to  claim  what  is  conceded  to  be  his  own, 
so  long  as  he  can  identify  it  This  proposition  is  too  plain  to 
be  denied,  but  the  counsel  for  the  defendant  Foy,  the  adminis- 
trator of  the  agent,  insists  that  the  money  cannot  be  identified, 
because  it  was  deposited  in  bank  as  an  ordinary  and  not  a 
special  deposit,  to  the  credit  of  the  agent,  and  that  it  thereby 
became  the  money  of  the  agent,  and  he  at  the  same  time  be- 
came the  debtor  of  the  principal  for  the  amount.  That  can- 
not be,  because  it  was  deposited  expressly  as  the  money  of  the 
principal,  and  not  of  the  agent,  and  was  placed  by  the  latter 
to  his  own  credit,  solely  for  the  purpose  of  enabling  him  to 
pay  it  with  more  convenience  to  his  principal,  or  apply  it  to 
his  use. 

Such  being  the  state  of  the  case,  the  rule  applicable  to  it  is« 
that  "a  principal,  in  all  cases  where  he  can  trace  his  property, 
whether  it  be  in  the  hands  of  the  agents  or  of  his  representa- 
tives or  assignees,  is  entitled  to  reclaim  it,  unless  it  has  been 
transferred  bona  fide  to  a  purchaser  of  it  or  his  assignee,  for 
value,  without  notice.  In  such. cases,  it  is  wholly  immaterial 
whether  the  property  be  in  its  original  state  or  has  been  con- 
verted into  money,  securities,  negotiable  instrumente,  or  other 
propertyi  if  it  be  distinguishable  and  separable  from  the  other 
property  or  assets,  and  has  an  ear-mark  or  other  appropriate 
identity:  Taylor  v.  Plummer^  3  Mau.  &  Sel.  562;  Veil  v.  Mitchely 
4  Wash.  C.  C.  105;  Jackson  v.  PerkinSj  3  Mason,  232;  Scott  v. 
Surman,  Willes,  400;  WhiUcoTnb  v.  Jacot,  1  Salk.  166;  Jack- 
son V.  Clarkj  1  You.  &  Jer.  216.''  The  above  extract  is  from 
the  case  of  Overseers  of  the  Poor  of  Norfolk  v.  Bank  of  Vir- 
gimoy  2  Gratt  544,  in  which  it  was  held  that  the  plaintiffs 
were  entifled  to  money  deposited  to  his  own  credit  by  their 
agent,  he  having  soon  after  died  insolvent.  The  same  prin< 
dple,  which  is  that  of  following  a  fund  in  equity,  is  clearly 
settled  by  several  decisions  in  our  state.  See  Black  v.  £ay,  1 
Dev.  &  B.  Eq.  433;  Bateman  v.  Latham^  8  Jones  Eq.  95;  and 
Wood  V.  Reeves^  5  Id.  271. 

The  plaintiffs  are  entitied  to  a  decree  for  the  amount  claimed. 

Decree  accordingly. 
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BioBT  OF  FanraoEPAL  to  Dxpostt  Madb  bt  Aoxnt  in  Own  Name.— It  is 
well  aetiledy  aa  a  general  rale  of  the  law  of  banking,  that  the  relation  between 
«  bank  and  ita  depoaitory  aa  it  respecta  general  depoeita,  ia  merely  that  of 
debtor  and  creditor:  See  In  re  FrankUn  Bank,  19  Am.  Dec.  413,  and  note; 
Bank  qf  RepMicY.  MiUard,  10  WalL  152;  ^tna  NaL  Bank  ▼.  Fourth  NaL 
Bank,  46  N.  Y.  82;  S.  C,  7  Am.  Bep.  314;  and  not  that  of  tniatee  and  enttd 
-que  truaL'  Be  Bank  qf  Maduon,  5  Biaa.  515;  Bu^anan  etc  Co.  t.  Woodman,  1 
Hun,  639;  PkuUen^  Bank  ▼.  Union  Bank,  16  WalL  483.  Bat  the  prinidpal 
caae  ia  cited  in  Van  Alen  t.  Am,  NaL  Bank,  52  N.  Y.  9,  in  anpport  of  the 
rale  that  when  an  agent  depoaita  in  a  bank  to  hia  own  account^  the  prooeeda 
of  property  aold  by  him  for  hia  principal^  onder  inatraetiona  thoa  to  keep  it^ 
a  traat  ia  impreaaed  upon  the  depoeit  in  favor  of  the  prindpaL  See  alao^  to 
aame  e£EiBot,  Farmen^eie.  Bank  ▼.  SSng,  57  F^  St.  202.  The  money  depoaited, 
if  held  by  the  depoaitor  in  a  fidadary  capacity,  doea  not  change  ita  character 
by  being  placed  to  hia  credit  in  Ida  bank  acconnt^  and  the  person  for  whom 
■he  held  the  money  can  follow  it:  KnatehbiOl  ▼.  ffaSett,  L.  &.  13  Gh.  D.  696; 
oqaity  regarda  the  beneficial  ownerahip^  and  when  the  traatee  mizea  the  traat 
money  with  Ida  own,  ao  that  it  cannot  be  diatingaiahed  what  particalar  part 
ia  troat  money  and  what  part  ia  private  money,  eqoity  will  follow  the  money 
by  taking  oat  the.amoant  dne  the  eeattd  que  truaL*  Id;  Natknai  Bank  ▼.  /iiaiir- 
anee  Co.,  104  U.  &  54;  Harrimm  ▼.  SmUh,  83  Mo.  210;  S.  C,  53  Am.  Bep. 
571;  disapproving  MUU  ▼.  Po&t,  76  Mo.  426.  Kor  ia  the  right  of  the  beno- 
fidary  to  the  depoait  affected  by  the  fact  that  the  agent  or  traatee,  wafaMil 
of  depoaiting  the  identical  mcneya  reeeiTed  by  him  on  acconnt  of  Ida  prinoq^ 
or  euliui  qae  tmti,  aabatitatea  otiier  mcneya  therefor:  Van  AUnr,  Anu  Nat, 
Bank,  3  Lana.  517;  8.  C,  52  N.  Y.  1;  Didnwo  t.  MUle,  2  Hon,  132;  the  iden* 
tity  of  a  aom  of  money  doea  not  oonaist  of  the  piecea  oi  coin,  bat  in  the  fond, 
which  may  be  followed  aa  long  aa  ita  identity  can  be  traced:  Id. 

Aa  a  genenl  role,  if  the  traatee  or  agent  oonvert  the  aabject  of  hia  traat  or 
agency  into  money,  and  pay  the  aame  in  due  coarse  of  badneaa,  in  discharge 
of  his  own  indebtedneea,  to  one  ignorant  of  the  natare  of  hia  title,  the  payee 
acqnirea  a  perfect  and  indefeasible  title  aa  againat  the  real  owner,  and  the 
right  to  follow  the  money  by  the  principal  ia  gone:  CharloUe  Iron  Worka  v. 
Amerkan  Exchange  Nat,  Bank,  34  Hon,  26;  and  aee  Stephene  v.  Board  qfEdu- 
cation,  79  N.  Y.  183.  Thoa  in  Wood  r,  BoyUton  Nat,  Bank,  129  liaaa.  358, 
plaintiff  was  owner  of  a  negotiable  note,  indorsed  in  blank  by  the  payee,  and 
he  aonght  to  recover  of  the  defendant  the  avails  of  the  note.  Before  it  fell 
due  he  delivered  it  to  one  Jackson,  an  attorney  at  law,  for  collection,  who 
depoaited  it  without  his  own  indorsement  to  the  defendant  bank.  At  the 
time  of  ita  maturity  and  payment^  Jackaon  waa  owing  the  bank  more  than 
the  amount  of  the  note.  Nothing  waa  aaid  when  it  waa  depoaited,  or  before 
ita  payment,  aa  to  Jackaon'a  title  or  relation  to  the  note,  and  no  advance  of 
money  waa  made  to  him  on  account  thereot  It  waa  held  that  the  plaintiff 
could  not  follow  the  proceeds  in  the  hands  of  the  defendant  bank,  and  a 
recovery  was  defeated. 
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Blaoekall  V.  Pabish. 

[e  JOIIM'8  BQUITT,  70.1 

IwTJWMgmp  IK  Wbrdto,  Sionxd  ahd  Sxaubd  bt  OwviE  ov  Lahd^  with 
Uanksaa  to  the  name  of  tho  bargainee,  and  loft  with  an  agent  anthomed 
by  parol  to  fill  the  Uanks  with  the  name  of  the  pnrebaaery  and  the  prioe^ 
though  ineffeotoal  as  a  deed,  ma j  be  speeifioall j  enfbroad  aa  a  oontnot 
for  the  Bale  of  Und,  signed  for  the  perMm  to  be  charged  therewith  hj  his 
lawfoU J  aathoriaed  agent. 

Aonrr  icat  Sioh  Mm orahdum  ov  Oovnuor  nr  Kami  of  Puvoipax^  as 
as  to  comply  with  statute  of  fnads»  thoogh  not  anthorissd  tbereonto  in 
writmg. 

Bill  in  equity  for  specific  performance  of  contract,  evi- 
denced by  imperfect  deed.  The  head-note  and  opinion  enffi- 
cienUy  show  the  point 

Nonaoodj  for  the  plaintiff. 
Chctham,  for  the  defendant 

By  CSoort,  Battlb,  J.  Upon  examination  of  the  testimony 
taken  in  this  cause,  we  are  entirely  satisfied  that  the  land 
mentioned  in  the  pleadings  was  contracted  to  be  sold  to  the 
plaintiff  by  an  authorized  agent  of  the  defendant;  that  the 
authority  under  which  the  agent  acted  was  by  parol,  and  that 
the  contract  was  entered  into  by  the  agent's  filling  up  certain 
blanks  in  an  instrument,  which  the  defendant  had  signed  and 
sealed,  and  left  with  the  agent  to  be  by  him  made  complete 
by  filling  up  such  blanks  and  delivering  it  as  the  deed  of  the 
defendant  to  the  person  who  should  become  the  purchaser.  We 
are  farther  satisfied  that  what  was  intended  to  be  a  sale  was 
made  fairly,  and  for  a  price  which,  at  the  time,  was  not  inade- 
quate, and  further,  that  the  price  was  subsequently  received 
by  the  defendant 

It  has  been  properly  admitted  by  the  plaintiff  that  the  in« 
strument  which  was  delivered  to  him  by  the  agent  of  the 
defendant  as  a  deed  for  the  land  in  question  could  not  operate 
as  such,  because  it  was  not  complete  when  it  was  signed  and 
sealed  by  the  defendant.  In  the  case  of  Davenport  v.  Sleight, 
2  Dev.  A  B.  L.  881,  and  again  in  Oraham  v.  Holt,  3  Ired.  L. 
800,  it  was  held  that  an  instrument  signed  and  sealed  in 
blank,  and  handed  to  an  agent  only  verbally  authorized  to 
£11  up  the  blank  and  deliver  it,  was  not  the  bond  of  the  prin- 
cipaly  and  that  after  declarations  of  the  principal  approving 
of  the  delivery  by  the  agent,  made  in  the  absence  of  the  instru- 


240  Blacenall  v.  Pabish.  [N.  Caiolinv 

ment,  and  without  any  act  in  relation  to  it,  would  not  amount 
to  an  adoption  and  ratification  of  the  delivery. 

The  case  before  us  is  one  of  a  deed  for  land,  instead  of  a 
bond  for  the  payment  of  money,  but  the  principle  is  the  same. 
The  instrument  must  be  complete  before  it  can  be  delivered 
by  an  agent,  acting  under  a  mere  parol  authority,  as  the  act 
^nd  deed  of  his  principal. 

The  plaintiff,  not  being  able  to  set  up  a  legal  title  under  the- 
Instrument  in  question,  insists,  nevertheless,  that  it  is  evidence 
of  a  contract,  the  specific  performance  of  which  he  has  a  right 
to  have  enforced  in  a  court  of  equity.  The  defendant  objects 
to  this,  and  relies,  in  support  of  his  objection,  upon  the  statute 
of  frauds,  which  declares  ^Hhat  all  contracts  to  sell  or  convey 
any  lands,  etc.,  shall  be  void  and  of  no  effect  unless  such  con- 
tract, etc.,  or  some  memorandum  or  note  thereof,  shall  be  put 
in  writing,  signed  by  the  party  to  be  charged  therewith,  or  by 
some  other  person  by  him  thereunto  lawfully  authorized,"  etc.: 
Rev.  Code,  c.  60,  sec.  11.  The  question,  then,  is:  1.  Whether 
the  contract  for  the  sale  of  the  land  was  put  in  writing;  and 
2.  Was  it  signed  by  the  party  to  be  charged  therewith,  or  by 
any  person  by  him  thereto  lawfully  authorized?  We  think 
think  that  there  can  be  no  doubt  that  the  instrument,  which  for 
the  reasons  above  stated  could  not  operate  as  a  deed,  may  be 
regarded  as  a  contract  put  in  writing.  It  is  in  truth  a  written 
contract  more  than  ordinarily  complete,  both  in  form  and  sub- 
stance, and  the  only  question  admitting  of  any  sort  of  doubt 
is,  whether  it  has  been  signed  by  the  defendant,  or  by  any 
legally  authorized  agent  We  are  of  opinion  that  it  cannot 
be  considered  as  a  contract  with  the  plaintiff,  signed  by  the 
defendant  himself,  independently  of  any  act  of  his  agent,  be- 
cause, when  the  defendant  put  his  name  and  seal  to  it,  na 
such  contract  had  been  made.  But  we  think  that,  in  legal 
effect,  it  was  signed  for  him,  and  in  his  name,  by  his  properly 
constituted  agent.  The  failure  of  the  agent  to  make  the  in- 
strument operate  as  the  deed  of  his  principal  did  not  prevent 
him  from  causing  it  to  operate  as  the  simple  contract  of  his 
principal;  for  nothing  is  more  common  than  for  an  agent  to 
fill  up  blanks  in  a  promissory  note  signed  by  his  principal,  and 
nobody  has  ever  doubted  that  the  principal  was  bound  by  it 
That  tiie  authority  of  the  agent,  in  all  such  cases,  may,  under 
the  statute  of  frauds,  be  by  parol,  is  well  settled:  1  Parsoxis 
on  Cont  42;  2  Kent's  Com.  612;  Coles  v.  Treeothie,  9  Ves.  jim. 
250. 
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The  plaintiff  is  entitled  to  a  decree  fiir  a  spedflo  perfbrm- 
anoe,  and  also  to  recover  back  all  the  ooete  which  he  has  been 
oompelled  to  pay  in  the  action  of  ejectment  at  law,  and  also 
tiie  costs  which  he  has  had  to  pay  upon  the  dissolution  of  the 
injunction  in  the  court  pf  equity  below;  to  ascertain  which,  an 
account  may  be  ordered. 

Decree  accordingly. 

BaMiumm  of  Mxmobavbum  to  Take  CUsa  oor  of  ScAToni  of  FsAimi 
8m McCkmMUv.  BrWOnrt,  65  Am.  Deo.  661,  andjiote;  OfdCokm^R.  B. Cor^ 
▼.  JbiM^  66Id.  3M;  JolmmmY.  Brook,  Id.  547. 

Dna>  EuuuTMD  bt  DKnanuvr  n  Sumoum  MmoaAinyuiiy  under  ths 
atatnte  of  fraadi^  ffaoogh  not  ddiTored,  to  rapport  a  deoree  for  ipeoiflo  per- 
locmuioe  of  a  oontract  to  cocohango  lands:  PaniU  t.  MeKMeff^  58  Am.  Dmu 
C12. 

Aonrr  Adthobizid  bt  Pabol  ma j  esneate  oontnot  for  nla  of  lands 
Worroa  Y.  Mumh  56  Am.  Deo.  890;  Omrti*  ▼.  Bkar,  59  Id.  267;  P^dm  t. 
TmAer,  88  Id.  255^  and  note.  Bat  authority  to  fill  Uanks  in-deed  otnnol  be 
oonfanod  fay  parol:  WSBanur.  CnOekert  85  Id.  422;  Ingram  t.  IMUe,  58  Id. 
Ma^nota. 


Glabk  V.  Laweenoe. 

[6  JoKia's  Sqoxtt,  n.] 

Xqpirr  wni.  OaiBT  Iv jUHOixvn  Rklzxf,  whenavur  it  cm  ba  dearly  provad 
tiiat  a  place  of  lepaltare  ia  eo  eitoated  that  the  burial  of  the  dead  there 
wiU  endanger  life  or  beal1li»  either  hj  omrupUng  the  mmnnding  atmoa* 
phere»  or  the  water  of  weOa  or  ipringt. 

Wmna  Acr  CoKFLAnnED  of  w^  of  Ckabaoixb  of  Nuibavoi^  bat  the 
teetimon J  was  insoffioient  to  satisfy  the  ooort  that  it  amoanted  to  saoh 
in  the  particular  case,  the  supreme  ooort  direeted  an  issue  to  be  tned  ia 
the  superior  court  of  law  to  deoide  the  hcL 

'Bill  in  eqnity  to  restrain  defendant  from  permitting  inter- 
ments in  a  church-yard  adjoining  plaintiff's  lot,  on  which  his 
dwelling-house  was  situated.  The  plaintiff  alleged  in  his  bUl 
that  the  use  of  the  church-yard  as  a  cemetery  exposed  him- 
self and  family  to  the  effluvia  arising  from  decaying  bodies,  by 
which  the  health  of  his  family  and  the  value  of  his  lot  would 
be  irrejMtrably  injured;  and  also  frirther  alleged  that  the  qual- 
ity of  the  water  in  his  wells  had  been  so  impaired  by  their 
ckee  proximity  to  the  graves  as  to  render  them  unfit  for  use^ 
There  was  evidence  to  show  that  the  water  in  the  plaintiff's 
weUs,  though  formerly  good,  was,  at  the  time  of  suit,  very  badL 

Bodmanj  Shaw^  and  J.  J7.  Biym^  finr  the  plaintiff. 

DonneUj  for  the  defendant 
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By  Court,  Battle,  J.  The  jurisdiction  of  the  oourt  of 
equity  to  restrain,  by  an  injunction,  the  erection  or  continuance 
of  a  nuisance,  either  public  or  private,  which  is  likely  to  pro- 
duce irreparable  mischief,  is  well  established.  It  is  equally 
well  settled  that  the  deslTUCtion  of  or  injury  to  the  health  of 
the  inhabitants  of  a  city  or  town,  or  of  an  individual  and  his 
family,  is  deemed  a  mischief  of  an  irreparable  character.  In 
the  case  of  a  city  or  town,  where  the  apprehended  injury  is 
clearly  proved,  the  court  will  not  hesitate  to  grant  the  injunc- 
tion, even  against  the  erection  or  continuance  of  a  water  grist- 
mill, though  such  mills  are  generally  deemed  of  public  benefit, 
and  the  building  of  them  has  been  encouraged  and  protected 
by  our  statute  law.  See  Attomey'Oeneral  v*  Hunter ,  1  Dev. 
Eq.  12;  Attomey'Oeneral  v.  BUmnty  4  Hawks,  384.  In  the 
case  of  a  private  nuisance,  caused  by  a  mill-pond,  the  court 
will  interfere  indeed,  but  with  more  caution  and  hesitation, 
both  because  the  public  benefit  arising  fix>m  the  mill  is  opposed 
to  the  private  interest  of  an  individual,  and  because,  where 
the  land  of  the  individual  is  overflowed,  as  in  most  cases  it 
will  be,  and  the  damages  assessed  by  a  jury  therefor,  exceed 
twenty  dollars,  the  party  may,  at  law,  by  repeated  actions, 
compel  an  abatement  of  the  nuisance:  Eaaan  v.  Perkins^  2 
Dev.  Eq.  88;  Barnes  v.  CaJAotm,  2  Ired.  Eq.  199.  See  ^so 
Spencer  v.  London  and  Birmingham  R.  R,  Co.^  8  Sim.  193. 

The  same  principle  which  would  excite  into  activity  the  re- 
straining power  of  the  court,  where  the  health  of  the  commu- 
nity, or  of  an  individual  member  of  it,  is  in  danger  of  being 
destroyed  or  impaired  by  a  mill-pond,  will  be  equally  ready  to 
interpose  its  protection,  when  a  similar  danger  is  threatened 
from  the  establishment  of  a  cemetery  in  a  city  or  town,  or  very 
near  the  dwelling-house  of  a  private  person.  This,  we  think, 
was  recognized  in  the  case  of  EUisony,  Commissioners  of  Wash- 
vagUmy  5  Jones  Eq.  71,  though  the  decision  in  that  case,  on 
account  of  its  peculiar  circumstances,  was  averse  to  the  appli- 
cation for  the  injunction.  In  cases  of  this  kind,  the  plaintiff 
will  not  have  to  encounter  the  difficulty  that  a  place  for  the 
burial  of  the  dead,  within  the  limits  of  a  city  or  town,  or  near 
the  residence  of  a  private  person  in  the  country,  is  considered 
a  matter  of  public  weal.  On  the  contrary,  the  public  senti- 
ment is  already,  or  is  becoming  to  be,  in  favor  of  more  secluded 
spots,  where  we,  like  the  patriarch  of  old,  '^may  bury  our  dead 
out  of  our  sight."  Whenever,  then,  it  can  be  clearly  proved 
that  a  place  of  sepulture  is  so  situated  that  the  burial  of  the 
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dead  there  will  endanger  life  or  health,  either  by  oormpting 
the  stirronnding  atmosphere,  or  the  water  of  wells  or  springs 
(he  court  will  grant  its  injnnctiTe  relief  upon  the  ground  that 
the  act  will  be  a  nuiaance  of  a  kind  likely  to  produce  irrepara- 
ble mischief^  and  one  which  cannot  be  adequately  redressed 
by  an  action  at  law.    In  the  present  case,  the  evidence  upon 
which  the  cause  has  been  brought  before  us  for  a  hearing 
does  not  so-clearly  satisfy  us  of  the  fact  of  a  nuisance  either 
existing  or  apprehended  as  will  justify  us  in  granting  an 
injunction  without  further  inquiry.    Under  such  drcumstances, 
the  usual  course  is  to  require  the  party  to  establish  his  allega- 
tions  of  a  nuisance  by  an  action  of  law:  Simpson  v.  JuhtieCj  8 
Lred.  Eq.  116,  and  the  cases  there  cited.    That  course  would 
be  most  appropriate,  and  would  be  adopted  by  us,  if,  as 
was  said  in  Attomey'Gfeneral  v.  Hunter^  1  Dev*  Eq.  12,  "  the 
right  infringed  were  of  a  doubtful  character,  as  the  right  of 
▼iew  over  another's  ground."    But  in  a  case  like  the  present, 
where  the  thing  complained  of  is  certainly  of  the  character  off 
a  nuisance,  and  the  only  doubt  is,  whether  the  testimony  proves 
that  it  is  so  in  the  particular  case,  we  think  that  we  can  ac* 
oomplish  the  same  purpose  in  a  manner  more  convenient  to 
the  parties,  and  quite  as  satisfieu^tory  to  ourselves,  by  directing 
an  issue  to  be  tried  in  the  superior  court  of  law  for  Pitt  county, 
whether  the  burial  of  the  dead  in  the  church-lot  mentioned  in 
the  pleadings  has  produced,  or  if  continued  is  likely  to  pro- 
duce, sickness  in  the  plaintiff's  family,  or  to  impair  their  com- 
fort, either  by  corrupting  the  air  or  the  water  in  his  wells.    Let 
an  order  be  drawn  accordingly. 
Decree  accordingly. 


br juvonoH  AQASsm  VmBAXcm,  when  gnateds  (Uhr  t.  M^  M  Am.  Dm» 
147.  andaole;  WokoUr.  Mdkk,  66  U  790i 
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Overton  v.  Granford. 

17  Joxn's  iJLWt  41A.] 
flBUvant  OAxnror  Take  Advaittaob  of  Mxbb  iBBaouLABiruB  in  mrwiom 

of  notioe  of  adxninistntor's  sale,  to  defeat  the  porobMer's  title. 
TuaausKa.  at  Adminibtbaxob's  Salb  will  bb  Pbotbotbd  where  the  war- 
niit  for  eelling  is  regular  on  iti  face^  and  iasuea  irom  a  ooort  of  oompo* 
tent  jnriBdiction. 
b  n  Ibbboulab  fob  Adkinisibatdb,  Who  is  also  Shbbiff^  to  Sbbtb. 
NonoB  of  sale  of  estate  on  the  heir%  bat  such  inregularity  oannot  be  in- 
into  ooUaterally,  and  the  court  may  oorreot  it. 


Ejectmbnt.  PlaintiJBT  was  a  purchaser  at  an  administrator's 
sale.  The  administrator  was  also  the  sheriff,  and  as  such 
served  the  notices  of  the  sale  in  the  cause  upon  the  heirs  at 
law,  and  made  the  returns  in  his  own  name  as  sheriff.  The 
court  held  that  the  service  was  void,  and  that  the  deed  fix>m 
the  administrator  was  also  void,  in  consequence  of  the  void 
service,  and  therefore  vested  no  title  in  the  purchaser.  Ver* 
diet  for  defendant,  and  plaintiff  excepted. 

Blaekmer  and  J.  JET.  Bryan^  for  the  plaintiff. 
Fowle^  for  the  defendant. 

By  Court,  Manly,  J.  The  case  states,  the  plaintiff  attempted 
to  show  title  through  Burgess  Goings,  by  proceedings  on  the 
part  of  his  administriEitor,  A.  H.  Saunders,  to  make  the  real 
estate  assets.  It  seems  there  was  a  petition,  and  copies  with 
notices  served  upon  the  heirs  by  A.  H.  Saunders,  who  was,  at 
the  timoi  sheriff,  and  a  decree  for  a  sale,  appointing  Saunders 
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oommiflffloner  to  sell.  Two  irregularities  are  noted  in  the  pro- 
oeedingy  and  for  these,  it  was  objected  in  the  court  below,  that 
the  sale,  under  the  proceedings,  was  void.  The  court  sus- 
tained these  objections,  and  this  evidence  of  title  was  excluded. 
How  far,  or  in  what  respect,  this  ruling  affected  the  contro- 
versy (that  is  the  boundary  between  the  parties),  we  are  not 
enabled  to  see,  bat  suppose  from  its  insertion,  it  had  a  mate- 
rial bearing.    In  this  ruling,  we  think  there  is  error. 

Neither  of  the  parties  to  this  controversy  was  a  party  to  the 
petition  for  the  sale,  or  in  any  way  interested  in  it;  and  we  are 
of  opinion  a  mere  stranger  cannot  go  behind  the  decree  of  sale 
and  take  advantage  of  the  irregularities  noted,  to  defeat  the 
rights  of  the  purchaser.  The  order,  which  is  the  commission- 
er's  warrant  for  selling,  being  regular  on  its  fiice,  and  issuing 
from  a  court  of  competent  jurisdiction,  the  purchaser  ought  to 
be  protected;  otherwise,  all  confidence  in  judicial  sales  will  be 
kst,  and  the  free  and  perfect  competition  for  property  on  such 
occasions,  essential  to  the  rights  of  all  parties,  entirely 
subverted. 

It  may  be  remarked  with  regard  to  the  first  of  the  defects 
mentioned  in  the  case,  that  neijher  as  administrator  in  pre- 
ferring the  petition,  nor  as  sheriff  in  serving  the  notices,  does 
Saunders  sjci  propria  jurej  bat  in  both  he  is  the  minister  of  the 
law.  There  is  not,  therefore,  in  his  conduct,  strictly  speaking, 
the  inconsistency  of  acting  as  ministerial  officer  in  his  own 
cause.  It  is  an  irregularity  which  the  court  might  have  cor- 
rected, upon  exception,  pending  the  proceedings,  but  it  cannot 
be  inquired  into  collaterally.  And,  with  respect  to  the  objec- 
tion that  no  affidavit  of  the  facts  of  the  petition  was  made,  it 
would  have  been  ^sorrected  upon  the  motion  of  any  party  in 
the  cause,  while  it  was  pending,  but  the  decree  of  sale  cannot 
DOW  be  annulled  therefor,  upon  the  motion  of  a  stranger. 

The  object  of  calling  in  the  parties  in  interest  is  to  guard 
the  court  from  acting  against  law  to  the  injury  of  any  one, 
and  everything  of  form,  as  well  as  substance,  is  supposed  to 
be  done,  or  waived,  until  the  contrary  be  established  by  proper 
proceedings  instituted  for  the  purpose.  These  principles  seem 
to  be  fully  settied  in  the  case  of  a  constable's  levy  on  land 
returned  to  court.  A  sale  made  in  pursuance  of  an  order  from 
the  court,  in  such  a  case,  cannot  be  impeached  collaterally, 
although  it  did  not  appear  frt>m  the  constable's  return  there 
were  no  goods  and  chattels,  and  although  no  notice  was  given 
to  the  owner:  Jone$  v.  Atuiin^  10  Ired.  L.  20* 
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The  able  judge  who  tried  the  case  below  had,  as  we  suppose^ 
the  case  of  Leary  v.  Fletcher^  1  lied.  L.  259^  in  his  mind,  where 
it  is  decided  that  an  order  made  for  the  sale  of  an  orphan's 
land  by  the  county  court,  on  the  motion  of  the  guardian,  was 
void  for  certain  irregularities  in  the  proceedings.  The  cases 
may  be  distinguished.  In  Leary  v.  Fletcher,  mipm,  the  decree, 
or  order  of  sale,  which  constituted  the  sheriff's  warrant  was 
contrary  to  the  requirements  of  the  law  in  this:  no  particular 
property  was  specified,  but  the  sheriff  required  to  sell  so  much 
as  might  be  siiffident,  whereas  the  law  requires  the  court  to 
designate.  The  order  upon  its  fiice  was  outside  of  the  court'a 
power,  and  was  consequently  void.  Not  so  in  the  case  now 
before  us. 

We  have  not  thought  proper  to  discuss  the  point  of  evidenoo 
raised  on  the  question  of  boundary,  as  it  becomes  unnecessary 
to  do  so  from  the  view  taken  of  the  other  points,  and  because, 
upon  a  second  trial,  it  may  possibly  be  eliminated  altogether 
from  the  case  by  the  introduction  of  the  title  excluded  upon 
the  former  trisJ.  In  excluding  this  title,  derived  from  the 
administrator's  sale,  there  was  error,  and  for  this,  there  most 
be  a  venire  de  novo. 

Judgment  reversed. 

iBBBOULABimi  Of  EjnuuTMiai  SiLBy  wImb  Mid  Ij  whouL  ihtj  may  be 
tikoi  adTaat^^  of:  See  PhiOpe  t.  Chgee^  68  Am.  Deo.  S67»  and  ooQeotod 
CMOS  in  note  to  nme  S61.  Mora  irr^golaritiM  in  pfobate  prooondinjpi  do  not 
invmlidate  thom,  if  the  oonrt  aoqiiired  jnriadietioa:  See  note  to  Damqf  t. 
StridBOage^n  Id.  186;  endoMeedted  in  note  to  ^timff  t.  IfaDilttaM't  itiiniVv 
70  Id.  881. 

PuBGBASiB  ja  ADioniBnuiom's  Sals  of  Bbal  Eseaxi^  whbh  FtenoiSDt 
See  LyncA  t.  Anter,  61  Am.  Dee.  786^  end  note  746;  note  to  <4lffw wbr^ 
JSTdrv  T.  JtoeHd^  67  Id.  688L 


Whitehubst  V.  NoBTH  Gabolina  Mitt.  Ikb.  Go* 

[7  Jomu'i  Law,  481] 
•'FmriHwiTH*  Mbavs  iMUDiAnLT  nr  All  IssuaAVOB  PaLnoHi  Baoina- 
na  the  aMored  to  give  notioe  of  loot  forthwith;  and  notice  tweni^  dayn 
after  it  not  a  oomplianoe  with  the  reqnirement. 

Covenant  on  an  insurance  policy.  Plaintiff's  building,  in- 
sured by  defendant,  was  burned.  Twenty  days  afterwards 
plaintiff  notified  the  company  of  the  loss.  There  was  a  re- 
quirement in  the  policy  that  such  notice  should  be  giyen  £arth- 
with,  and  the  company  refused  to  pay;  whereupon  plaintifl 
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brcmgbt  Buit  The  court  held  the  notice  to  have  been  given  in 
time,  and  gave  judgment  for  plaintiff.    Defendant  appealed. 

Stevenmm  and  Oreen^  for  the  plaintiff. 

J.  W.  Bryan  and  Haughtanf  for  the  defendant 

By  Court,  Psabson,  C.  J.  We  differ  from  his  honor  upan 
the  first  point  made  by  the  defendant  The  affidavit,  etc., 
furnished  by  the  plaintiff,  and  forwarded  to  the  secretaiy  ol 
the  company,  was  not,  in  the  opinion  of  this  court,  a  full  com- 
pliance with  the  condition  of  the  policy,  which  requires  ^^all 
persons  sustaining  loss  or  damage  by  fire,  forthwith  to  give 
notice  thereof  to  the  secretary,  and  within  thirty  days  after 
the  loss  to  deliver  a  particular  account  of  such  loss  or  damage, 
signed  with  their  own  hands,  and  verified  by  oath  or  affirma* 
ticHi,"  etc  This  condition  imposes  two  duties;  the  latter  was 
complied  with,  but  the  former  was  not,  and  consequently  the 
plaintiff  was  not  entitled  to  recover,  according  to  the  decision 
in  Woodjin  v.  AiheviUe  Ins.  Co.^  6  Jones  L.  668. 

The  first  or  general  notioe  is  required  to  be  given  ^^forth- 
with," to  enable  the  company,  as  soon  after  the  loss  as  practi- 
cable, to  institute  proper  inquiry;  and  the  second,  or  particular 
notice,  within  thirty  days.  It  was  not  proved  that  any  notice 
was  given  until  after  the  expiration  of  some  twenty  days. 
This,  certainly,  does  not  satisfy  the  word  ''forthwith,''  which 
must  be  construed,  considering  the  purpose  for  which  it  is  re- 
quired, to  mean  immediately,  or  within  reasonable  time;  and 
under  the  circumstances  the  rule  which  has  been  adopted  in 
regard  to  bills  of  exchange,  t.  e.,  on  the  same  day,  if  in  the 
same  town,  or  else  by  the  next  mail,  would  seem  to  furnish  a 
fit  analogy.  As  this  point  is  decisive,  we  will  not  enter  upon 
ttie  other,  especially  as  the  statement  made  up  by  his  honor, 
and  his  charge  in  reference  to  it,  are  not  so  dearly  set  out  as 
to  enable  us  to  see  that  we  understand  it  There  is  error. 
Venire  de  novo. 

Judgment  reversed. 

WlOKE,  VT  COKTOTIOVB  €fW  TOUOT  OW  IXBIJBAirai,  KOTIOB  OV  LOM  18  Bs- 

QVDOED  TO  EB  OiTXV  ffOKiBwiTH,  it  ifl  oolj  neoeiHvy  thAt  moh  notioe  be 
Sivon  with  due  dOigenoe  under  aU  the  circiunetinoet  of  the  ceae:  8l  LamU 
Im.  Co.  ▼.  Kyie,  48  Am.  Dee.  74;  hat  a  delaj  of  eleren  daya  ia  not  a  oompli- 
anoe  with  the  oontnMsti  and  where  no  reaegnahle  ezooae  ia  giren  for  aaoh  da* 
lay,  the  inaorer  ia  diaohaifed  from  UaStiSaUji  flIVsalv.  AoleJVrvate.  Jim.  Odl, 
1SId68SL 
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State  v.  Williams. 

[7  Jons'iLAW,4iB.j 
To  IvfEtrnwr  Obabbsd  Bona  mb  Thooi  ov  Mnsoro  Wov ah  Sufjhjmd  t% 

BAYB  Bnv  M UBBEBKH  it  IS  oompetoit  to  ■how  that  osrtein  hair-pins 

ward  toand  with  tha  bonaa»  aad  that  tfaa  womaa  wia  in  tfaa  habit  of 

waaring  aaeh  pma  two  or  tfaraa  yean  before. 
CoBFua  Dnjon  hat  be  ^bovxd  bt  PMaumriiva  or  dBOumrAaruL 

EnDBMOi^  bat  it  mnat  be  atrong  and  oogent. 
IwinormuT  vob  Mubose  n  Sumomrry  where  it  ehacgaa  that  tha  mmdar 

waa  done  "in  aoma  way  aad  manner^  aad  l^  aoma  meaa%  inatnunatttai^ 

aad  wneimmi  to  tiio  inrv  unknown." 

Inbicthknt  for  murder.  The  bill  charged  that  defimdant 
and  another  did  make  an  aseault  and  in  some  way  and  man- 
ner, and  by  some  means,  instruments,  and  weapons  to  the 
jurors  unknown,  did  then  and  there  feloniously,  willfully,  and 
of  their  malice  aforethought,  deprive  her,  the  said  Peggy  Hil- 
ton, alias  Peggy  Lsly,  of  life,  etc.  The  other  Ceusts  necessary  to 
an  understandhig  of  the  points  raised  are  sufficiently  stated  in 
the  opinion. 

WQUam  A.  JenHfiB^  a^mey-jjfefwml,  and  MeLean^  tor  the 
state. 


Uiciflii:^!' 


Moreheady  for  the 

By  Court,  Battle,  J.  On  his  trial,  the  prisoner  made  two 
objectionB  to  the  admission  of  testimony,  which  were  overruled, 
and  prayed  an  instruction  to  the  jury,  which  was  refused,  all 
which  are  set  forth  in  his  bill  of  exceptions  as  the  grounds  of 
his  application  to  have  the  judgment  against  him  reversed, 
and  a  venire  de  novo  awarded.  He  has  also  submitted  a 
motion  that,  if  another  trial  be  refused  him,  the  judgment 
shall  be  arrested  for  an  alleged  insufficiency  of  the  indictment. 

In  order  to  understand  the  pertinency  of  the  objections  to 
the  testimony,  as  well  as  that  of  the  instruction  which  was 
prayed,  it  is  necessary  to  observe  that  every  criminal  charge 
involves  two  things:  1.  That  an  offense  has  been  committed; 
and  2.  That  the  accused  committed  it.  In  the  present  case, 
neither  of  these  things  could  be  proved  by  direct  or  positive 
testimony,  so  that  it  became  necessary  on  the  part  of  the 
prosecution  to  resort  to  circumstantial  or  presumptive  evi- 
dence for  the  purpose  of  establishing  both.  After  the  iinding 
of  what  were  alleged  to  be  the  charred  bones  of  a  human  being 
in  the  ashes  of  the  log  pile,  and  in  the  creek,  it  became  all 
important  to  identify  them,  if  possible,  as  parts  of  the  remains 
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of  the  Buppofled  deceased,  Peggy  Isly.  The  first  testimony 
objected  to  was  offered  to  show  that  certain  hair-pins  which 
were  found  among  the  bones  in  the  creek  belonged  to  her, 
and  with  that  ^iew  it  was  proposed  to  prove  that  she  was  in 
the  habit  of  wearing  such  pins*  No  objection  was  or  could  be 
offered  to  the  proof  that  the  pins  were  found,  and  we  presume 
that  none  would  have  been  made  to  a  statement  that  she  had 
such  in  her  hair  when  she  left  home.  But  as  the  witnesses 
could  not  testify  to  that  fact,  the  point  of  the  objection  was  to 
the  proof  that  die  had  been  in  the  habit  of  wearing  them  some- 
time before,  and  particularly  for  so  long  a  time  as  two  years 
before  the  time  when  she  was  last  seen. 

The  objection,  it  will  readily  be  perceived,  applies  moro 
against  the  force  than  the  competency  of  the  testimony.  The 
bet,  if  it  had  been  so,  that  the  hair-pins  formed  a  part  of  her 
head-dress  when  she  left  home,  might  have  been  proved  as 
one,  in  a  chain  of  circumstances,  to  show  that  the  human 
bones  found  in  the  creek  were  those  of  a  female,  and  that  that 
female  was  probably  the  supposed  deceased.  The  testimony 
actually  offered  and  given  tended  to  prove,  though  with  less 
strength,  the  same  thing,  and  it  was  therefore  pertinent  and 
natural.  There  can  be  no  doubt  that  it  was  open  to  the  pris- 
oner to  reply  to  this  testimony,  and  to  prove,  if  he  could,  that 
the  supposed  deceased  had  never  worn  hair-pins,  for  the  pur- 
pose of  negativing  the  inference  that  the  remains  were  hers. 

The  testimony  offered  to  show  the  proper  season  for  burning 
plant-beds  for  tobacco,  and  the  manner  in  which  the  prisoner 
usually  prepared  his,  had  too  obvious  a  tendency  to  connect 
him  with  the  transaction  relative  to  the  burnt  human  bones, 
to  require  much  comment  That  it  had  such  a  tendency,  no 
one  can  deny;  and  that,  of  itself,  makes  it  competent  as  a  cir- 
cumstance which  may,  with  others,  eoil  around  the  prisoner, 
and  fasten  him  to  the  guilty  deed:  See  State  v.  Billy  6  Jones 
L.34. 

The  question  raised  by  the  instruction,  which  the  prisoner 
requested  the  court  to  give  to  the  jury,  is  one  of  much  more 
importance  than  those  which  we  have  already  considered,  and 
has  been  attended  with  more  trouble  in  the  cUscussion  and  de- 
eision  of  it.  The  instruction  prayed  and  refused  was  'Hhat 
there  was  no  evidence  in  the  case  identifying  the  bones  and 
pins  found  as  being  part  of  the  bones  and  apparel  of  the  de- 
ceased.'' In  support  of  the  propriety  of  his  prayer,  the 
counsel  for  the  prisoner  contends  that,  if  it  were  admitted  that 
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the  bones  found  in  the  log-pile,  the  beech  stump,  and  the 
creek  were  those  of  a  human  being,  there  is  no  part  of  the 
testimony  which  shows,  from  any  particular  mark  about  them, 
or  relating  to  them,  that  they  were  the  bones  of  the  supposed 
deceased  more  than  any  other  dead  body;  and  that,  in  this 
respect,  the  case  differs  essentially  from  that  of  Rex  v.  Clewes^ 
4  Gar.  &  P.  221,  8.  C,  19  Eng.  Com.  L.  854,  where  the  body  of 
a  man  was,  after  lapse  of  twenty-three  years,  identified  by  his 
widow  from  some  peculiarity  about  his  teeth;  and  also  fit>m 
that  of  the  celebrated  case  of  Commonwealth  v.  Webeter^  5  Gush. 
295  [52  Am.  Dec.  711],  where  the  remains  of  Dr.  Parkman  were 
identified  from  a  similar  cause  by  a  dentist.  Assuming  thut 
there  was  no  such  testimony  given  on  the  trial,  the  counsel 
insists  upon  it,  as  an  established  rule  of  law,  that  the  corpus 
delicti  must  be  proved  by  direct  or  positive  testimony  before  the 
accused  can  be  convicted  of  the  offense  charged  against  him. 

The  authorities  upon  which  the  counsel  relies  in  support  of 
his  position  are  Lord  Ghief  Justice  Hale  and  Lord  Stowell. 
In  2  Hale  P.  G.  290,  the  learned  author  says:  ^'I  would  never 
convict  any  person  of  murder  or  manslaughter,  unless  the 
facts  were  proved  to  be  done,  or  at  least,  the  body  found  dead.'^ 
Lord  Stowell,  in  pronouncing  his  celebrated  judgment  in  Eva%9 
V.  Evans^  1  Hagg.  Gon.  105,  said:  ^'When  a  criminal  fiicft  is 
ascertained,  presumptive  proof  may  be  taken  to  show  who  did 
it — ^to  fix  the  criminal,  having  there  an  actual  eorptw  ddieti; 
but  to  take  presumptions  in  order  to  swell  an  equivocal  and 
ambiguous  fact  into  a  criminal  fact,  would,  I  take  it,  be  aa 
entire  misapprehension  of  the  doctrine  of  presumptions/'  Sa 
Mr.  Starkie,  in  his  valuable  work  on  evidence,  see  1  Stark. 
Ev.,  3d  ed.,  676,  lays  it  down  as  an  established  rule,  ''that 
upon  charges  of  homicide,  the  accused  shall  not  be  convicted 
unless  the  death  be  first  distinctly  proved,  either  by  direct 
evidence  of  the  fEu^t,  or  by  inspection  of  the  body."  Mr.  Best^ 
in  his  treatise  on  the  principles  of  evidence,  thinks  that  the 
language  of  these  eminent  authorities  is  too  broad,  and  that 
the  general  principle  which  they  lay  down  must  be  taken  with 
considerable  limitation.  After  noticing  that,  in  some  offenses, 
the  evidence  establishing  the  existence  of  the  crime  also  in- 
dicates  the  criminal,  while  in  others  the  traces  or  effects  of  the 
srime  are  visible,  leaving  the  author  of  it  undetermined,  he 
proceeds  to  remark  thus  of  the  latter:  "Li  most  oases,  the 
proof  of  the  crime  is  separable  from  that  of  the  criminal, 
Thua  the  finding  of  a  dead  bodyi  or  a  house  in  ashes,  may 
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Vidicate  a  probable  crime,  bat  do  not  necessarily  afford  any 
cine  to  the  perpetrator.  And  here,  again,  a  distinction  must 
be  drawn  relative  to  the  effect  of  presumptive  evidence.  The 
corpus  deUeiiy  in  cases  such  as  we  are  considering,  is  made  up 
of  two  things:  1.  Certain  fi&cts  forming  its  basis;  and  2.  The 
existence  of  criminal  agency  as  the  cause  of  them.  Now,  it 
is  with  respect  to  the  former  of  these  that  the  general  princi- 
ples of  Lord  Stowell  and  Sir  Matthew  Hale  especially  apply, 
and  it  is  the  established  rule  that  the  facts  which  form  the 
basia  of  the  corpus  delicti  ought  to  be  proved,  either  by  direct 
testimony,  or  by  presumptive  evidence  of  the  most  cogent  and 
irresistible  kind:"  See  Best  on  Principles  of  Evidence,  821;  66 
Law  Lib.  205-206. 

The  admission  of  proof  of  the  corpus  delicti  by  presumptive 
evidence  of  any  kind  is  manifestly  a  qualification  of  the  strict 
role  laid  down  by  the  great  judges  whose  remarks  we  have 
quoted.  This  qualification  of  the  rule  is  contended  for  by  the 
celebrated  Jeremy  Bentham,  who  says:  '^Were  it  not  so,  a 
murderer,  to  secure  himself  with  impunity,  would  have  no 
more  to  do  but  to  consume  or  decompose  the  body  by  fire,  by 
lime,  or  by  any  other  of  the  known  chemical  menstrua,  or  to 
rink  it  in  an  tmfathomable  part  of  the  sea: "  3  Smith's  Jud. 
£v.  234.  Mr.  Best  states  in  a  note  to  page  323  of  his  work, 
that  he  believed  that  eminent  judge.  Baron  Rolfe,  afterwards 
Lord  Chancellor  Cranworth,  had  instructed  a  grand  jury  that 
(he  rule  excluding  presumptive  evidence  of  the  basis  of  the 
corpus  delieti  was  not  universal.  Such,  too,  seems  to  have 
been  the  opinion  of  Best,  J.,  in  the  elaborate  opinion  which  he 
gave  in  the  case  of  King  v.  Burdettj  4  Bam.  &  Aid.  95;  S.  C, 
G  £ng.  Com.  L.  358.  Li  speaking  of  presumptive  evidence, 
he  says:  ^  Until  it  pleases  Providence  to  give  us  means  beyond 
those  our  present  faculties  afford  of  knowing  things  done  in 
secret)  we  must  act  on  presumptive  proof^  or  leave  the  worst 
crimes  unpunished.  I  admit,  where  presumption  is  attempted 
to  be  raised  as  to  the  corpus  delieti^  t)iat  it  ought  to  be  strong 
and  cogent."  The  same  view  of  the  rule  is  taken  by  the  later 
writers  on  the  subject,  and  we  adopt  it  as  the  correct  one:  See 
Wills  on  Circumstantial  Evidence,  204;  41  Law  Lib.  85;  Whar- 
ton's Am.  Crim.  L.,  sec.  747.  We  hold,  therefore,  that  his 
honor  committed  no  error  in  refusing  to  give  the  instruction 
as  prayed,  and  we  cannot  discover  anything  in  the  charge 
which  he  did  give  of  which  the  prisoner  has  any  just  cause  of 
complaint. 
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The  motion  for  the  reversal  of  the  judgment  and  the  grant  of 
a  venire  de  novo  is  oveiroledy  and  that  brings  up  for  considera- 
tion the  motion  for  an  arrest  of  the  judgment.  This  is  founded 
upon  the  alleged  insufficiency  of  tiie  indictment,  and  the  ob- 
jection to  it  is  the  means,  whereby  the  homicide  is  chained  to 
have  been  committed,  are  stated  to  be  to  the  jurors  unknown. 
The  indictment  is  substantially,  if  not  literally,  the  same  with 
the  fourth  count  of  the  indictment  against  Dr.  Webster,  which, 
after  a]f;ument  and  mature  deliberation,  was  sustained  by 
the  judgment  of  the  supreme  judicial  court  of  Massachu- 
setts:  See  Commonwealth  v.  Webster ^  5  Cush.  296  [52  Am.  Dec. 
711].  If  the  person  killed  be  a  stranger,  it  is  well  settled  that 
it  may  be  charged  in  the  indictment  that  his  name,  if  the  fact 
be  so,  is  to  the  jurors  unknown;  and  we  are  unable  to  perceive 
any  difference  in  principle  between  such  a  charge  and  one 
where  the  instrument  and  means  of  death  are  in  fact  not 
known  to  those  who  are  called  upon  to  find  the  bilL  The 
motion  in  arrest  of  judgment  is  therefore  refused;  and  it  must 
1)0  certified  to  the  superior  court  of  law  for  the  county  of  Bock* 
ingham  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 

ImiiunuDiT  lOB  MuBDBR  MUST  Btaxm  Obabos  wxib  jlb  Mitob  OoetAJonw 
M  the  droomitaiioeiof  the  om6  wfll  permit^  bat  nothing  more  is  required: 
OonunonweaUh  t.  Webderp  62  Am.  Deo.  711t  and  note  738^  referring  to  other 


FBOor  01  CoBFDii  Delioil— 1.  DKHMiTimr  jon>  Gxnsbal  Pbirciplbb. — 
It  has  eometiniee  been  aaBomed  that  the  phreae  **eorptu  deSeU"  means  the 
dead  body  of  the  deceased;  bat  the  osage  of  the  phrase  in  this  sense  is  an 
abase  of  words.  The  trne  meaning  of  the  phrase  is  the  body  of  the  offense  or 
crime;  that  is,  the  sabstantial  iaot  that  a  crime  has  been  committed  by  some 
one:  8taU  ▼.  Didtrnn^  78  Mo.  447.  Until  the  fact  of  a  criminal  death  is  made 
ont^  it  is,  of  ooarae,  fruitless  to  inquire  who  was  the  criminaL  The  inquiry 
OS  to  the  faat  of  death  is  usually  made  before  a  ooroner  haTing  jurisdiction 
over  the  locality  where  it  occurred:  1  Bapalje  ft  Lawrence's  Law  Dick 
800.  ^e  eorpva  deUeU  consists  of  a  criminal  met,  and  defendants  ageney 
in  its  production:  State  ▼.  Didaon,  78  Id.  438;  87mth  ▼.  Comnumweakkp 
21  Oratt  813;  Peopk  ▼.  Bennett,  49  K.  Y.  137;  UnUed  Statee  ▼.  WiUkunM,  1 
Clifi:  25;  J?u/<#y.  People,  18  N.  Y.  179;  PUte  t.  State,  43  Miss.  472;  PeopU  ▼. 
Jones,  31  CaL  685;  State  ▼.  Scott,  39  Mo.  424;  Johneon  ▼.  CommomoetUih,  29 
Oratt.  811.  The  fact  that  a  criminal  act  has  been  conmiitted  coostitntes  the 
base  of  the  eorpue  delktL-  Pitta  v.  State,  43  Miss.  480. 

2.  Eyidknob.— 1.  Fact  Fonning  Base  qfCorpmDelkttnmatUProimdlmyimd 
Beaaonable  DoubL  This  is  the  rule  in  all  criminal  cases,  iHiether  the  doctrine 
requiring  special  directness  and  deamess  of  evidence  to  the  faet  of  there 
having  been  a  crime,  be  regarded  as  a  rule  of  caution  merely,  or  one  ol 
•bsdlute  law.  The  judges,  in  various  dedsions,  mean,  when  they  say  that  the 
avptM  deUeti  most  be  proved  beyond  a  reasonable  doubt»  that  the  criminal  mdk 
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flort  be  proved  beyond  a  miBonaMa  doabt  bef on  flridenoft  can  be  intvodnoed 
ef  defendMife  erimiiial  ageney  in  oooneoticui  with  it:  Pltt§  ▼.  SUUe^  43  Miss. 
472;  Ptopk  ▼.  Bduryver,  42  N.  Y.  1;  BtaU  ▼.  Dkkmm,  78  Mo.  438;  8taU  ▼. 
Aoott;  39Id.  ^4;  SmUhr.  (hmmomwealth,  21  Gratt.  809;  ^SStote  v.  Hogard,  12 
Mmn.  283;  Bnwm  ▼.  i9tal0^  1  Tex.  App.  104;  State  v.  Keder,  28  Iowa,  551; 
Aoto  ▼.  PaMnn,  80  Vt.  377;  Peojpfe  ▼.  Janm,  31  GaL  665;  Black  ▼.  ^tafe^ 
1  Tbz.  App.  868;  10  Gent.  L.  J.  166.  It  is  someiimae  said  that  the  fact  which 
eoBstitotes  the  baaiB  d  the  eorpui  ddieti  forms  a  distinet  ingredient  in  the 
ease  of  the  proaeeaticii,  and  must  be  estahlished  to  a  ''moral  certainly;''  bat 
"mocal  certainty  "  and  "proof  beyond  a  reasonable  doabt "  are  qmonymoas 
terms  signifying  sach  proof  as  predodes  every  reasonable  hypothesis,  except 
that  in  sapport  of  which  the  evidenoe  is  cfiered:  Commonwealth  ▼.  Coetkf,  118 
Mass.  1,  24.  It  has  been  held  that  a  charge  which  asserts  that  defendant  is 
entitled  to  an  aoqaittal,  "nnless  the  eridenoe  against  him  is  sach  as  to 
ezdade  to  a  moral  certainty  evexy  poaaible  hypothesie  bat  that  of  his  gailt,'' 
fa  enoneoas:  M<m  ▼.  State^  36  Ala.  211,  231.  Bat  on  the  other  hand,  it  is 
held  that  it  is  not  soffident^  in  a  case  of  dronmstantial  eridence,  that  the 
drcomstaaces  proved  coincide  with,  aoooant  f or,  and  therefore  render  proba- 
ble, the  hypothesis  of  gnilt  They  most  exdiade,  to  a  moral  certainty,  every 
otter  hypothesie  of  gailt^  or  the  jozy  most  aoqoit:  Blath  v.  State,  I  Tex. 
App.  368.  In  criminal  cases^  the  proeeoation  is  reqnired  to  prove  two  things: 
1.  That  a  crime  has  been  committed;  2.  That  it  was  committed  by  the  person 
charged  and  none  other.  It  is  dear,  therefore^  that  without  some  evidence 
tandiog  to  show  that  a  crime  has  been  committed,  the  question  as  to  the 
pSESon  by  whom  it  was  committed  cannot  arise:  Peofie  ▼.  Jonetp  31  GaL  565. 
Aod  the  particalar  act  whidi  constitatee  the  crime  most  be  proved:  Id.; 
StaieY.  Scott,  39 Mo.  424.  Whether  proof  of  the  corpue  deUeti  be  made  by 
direct^  or  droomstantial  evidence^  the  legal  test  of  its  saffidency  is,  whether 
it  satiafiae  the  onderstanding  and  conscience  of  the  jury  beyond  a  reasonable 
doabt:  Brown  ▼.  State^  1  Tex.  App.  154.  When  the  corTm*  deliett  is  attempted 
to  be  shown  sddy  by  drcamstantial  evidence,  it  mnst  be  so  established  ae 
positivdy  to  exchide  all  oncertainty  in  regard  to  it  from  the  minds  of  the 
joxy.  But  it  ia  not  necessary  that  each  particalar  circamstance  be  of  this 
eondnsive  character,  ^e  combined  effect^  however,  of  all  the  dronmstancee 
in  the  case  mnst  be  snch  as  to  prodoce  the  same  degree  of  certainty,  in  regard 
to  the  coriNM  ddecti,  as  podtive  proof:  StaU  v.  Ikmdecm,  30  Vt  377. 

2.  Corpui  DeUeU  moff  be  Proved  by  draimetantkU  Evidence,  Direct  and 
positive  evidence  is  nnnecessary  to  prove  the  eorpue  delkU:  United  Statee  v. 
IFiOiaiM,  1  ClifEl  21, 26;  iS^tote  v.  J?ee2»-,28Iowa,551;  State  T.Dickmm,  IS  Uo. 
438;  Carqf  ▼.  State,  26  Tenn.  499.  It  may  be  proved  by  dronmstantial  evi- 
dence, if  it  be  strong  and  cogent,  and  leave  no  room  for  reasonable  doabt: 
See  discossion  of  this  point  in  a  brief  note  to  Rippey  v.  Miller,  62  Am.  Dec 
184^  185;  also  in  the  prindpal  case;  King  v.  Hindmareh,  2  Leach,  569;  Begma 
r,Chaferto»,2V.  ft  F.  833;  i^nnm  v. /^tate,  1  Tex.  App.  154;  StaU  r,  Dickmm, 
78  Mo.  438;  McCuUoch  y.  State,  ^Ind.  109;  United  Statee  y.  WilUame,  1  C^fL 
21;  Siodting  v.  State,  7  Ind.  326;  Bukff  v.  People,  18  N.  Y.  179;  People  v. 
Bemutt,  49  Id.  137;  WiUon  y.  State,  43  Tex.  472;  State  v.  Winner,  17  Kan.  298| 
10  Cent.  L.  J.  165.  This  rale  is  now  dearly  established,  and  it  would  be 
BiOBt  imreasonable  to  alwaya  require  direct  and  positive  evidence.  Crimes, 
eipedally  those  of  the  worat  kind,  are  naturally  oonunitted  at  chosen  times, 
IB  «i*An^  A2id  secrecy.  Human  tribunals  must,  therefore,  act  upon  such 
iadicatione  ae  the  drcumstancea  of  the  case  present  or  admit,  or  aodety  mnst 
W  broken  iq^     Tbe  cases  juat  dted  show  that  the  jury  may  find  a  verdict  el 
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guilty  upon  dronnistaiitial  evidenoey  and  that  the  eorpma  deUeU  maybe  proved 
by  such  evidenoe,  tm  well  as  any  other  part  of  the  caee,  and  that  this  rule 
applies  in  cases  of  murder  and  mmnBlanghtar»  as  well  as  in  all  other  crimes. 
Bat  a  few  courts  haye^  by  refined  distinetiooi^  qualified  this  dootrine  slightly. 
Tlius  in  New  York  it  was  laid  down,  in  the  first  instance  by  a  diyided  bench, 
that  in  murder,  either  the  death,  or  the  criminal  agency  producing  it,  must 
be  proved  by  direct  eyidence;  then  the  other  may  be  proved  by  ciroumstan- 
tial  evidence:  Rtilqf  v.  Peopfe,  18  K.  T.  179.  The  same  thing  was  held  as  to 
the  crime  of  murder  or  manslaughter  in  People  v.  .fiomett,  49  Id.  137;  but  the 
court  was  divided.  The  better  rule,  however,  is  that  either  element  of  tho 
corpue  deSeti,  or  both,  may  be  proved  by  circumstantial  evidence,  and  this  is 
the  one  sustained  by  the  weight  of  authority  as  shown  by  the  cases  above 
cited.  But  eironmstantiBl  evidence  should  be  acted  upon  with  great  cantian, 
especially  where  the  public  anxiety  for  the  detection  of  a  great  crime  createe 
an  unusual  tendency  to  exaggerate  facts  and  draw  rash  inferences:  Pitta  v. 
State,  43  Miss.  472;  because  of  all  the  various  sources  of  error,  one  of  the 
most  copious  and  fatal  is  an  unreflecting  faith  in  human  testimony. 
8.  £wrdeHO^Prw^andOoi\fe$$hMa8Pro(^qf€knpiiiDelielL'-^ 
nal  prosecutions,  no  matter  what  may  be  the  kind  of  evidence  on  which  they 
rest,  whether  droumstantial  or  direct,  the  burden  is  on  the  proesootioa  to 
prove  the  eorpma  deUcU;  and  the  people  must  prove  it  beyond  a  reasonable 
doubt:  Wharton's  Grim.  Ev.,  sec  324;  People  v.  Sekryeer,  42  N.  Y.  1;  1  Am. 
Bep.  480;  PeopU  v.  Jcnea^  31  CaL  56S.  And  whatever  doubts  may  have  for- 
merly existed,  it  is  now  a  well-established  proposition  in  this  countiy  that  a 
conviction  for  any  of  the  higher  crimes  is  not  warranted  where  there  is  no 
other  proof  of  the  eofpma  delicti  than  the  uncorroborated  extrajudicial  oonfee- 
sionof  the  aooused:  State  v.  German,  04  Mo.  526;  8. 0.,  14  Am.  Bep.  481,  and 
see  note  thereto  486;  StrmgfeUoiw  v.  StaU,  26  Miss.  157;  Terriiory  ^MomtiomaL 
V.  MtClim,  1  Mont.  398;  Peop/e  v.  BadgUy,  16  Wend.  53;  Peop/e  v.  JJomesMy, 
15  Id.  147;  PfiCto  V.  ^ftife,  43  Miss.  472;  ^mAAv.  CbiMNomimiiStA,  21  Oratt  809, 
816;  PeopiU  v.  ThxaU,  50  CaL  415;  Eobinaon  v.  State,  12  Mo.  592;  People  v. 
Janea,  31  CaL  565;  Jenkina  v.  State,  41  Miss.  582;  United  Statea  v.  Mulvaney, 
4  Park.  Cr.  164;  Sam  v.  State,  33  Miss.  347;  State  v.  5cott,  39  Mo.  424.  There 
must  be  proof  aHtmde  of  the  eorpua  delieti:  People  v.  Badgky,  16  Wend.  63; 
Peopla  V.  Heimeeaey,  15  Id.  147;  PeopU  v.  Thrall,  50  GaL  415;  PitU  v.  State, 
43  Miss.  472.  When  there  is  an  entire  want  of  evidence  of  the  eorpua  delicti, 
except  statements  made  by  the  prisoner^  the  court  should  direct  the  jury  to 
acquit  the  prisoner:  People  v.  Jonea,  31  GaL  565;  United  Statea  v.  Mutaaney^  4 
Park.  Gr.  164.  Facts  ascertained  by  reason  of  a  confession  may  be  considered 
in  establishing  the  eorpua  delicti;  but  the  eorpua  delicti  must  be  proved  inde- 
pendently of  extrajudicial  confessions,  and  beyond  reasonable  doubt;  and 
without  such  proof  of  the  eorpua  delicti,  evidence  of  the  confession  is  inadmia- 
sible  at  the  trial:  PitU  v.  State,  43  Miss.  472.  But  where  the  eorpua  delieti  is 
otherwise  established,  a  conviction  may  be  had  on  the  prisoner's  confessions 
alone,  if  free,  voluntary,  and  satisfactorily  proved:  Moae  v.  State,  36  Ala.  211; 
StaU  V.  Ouiii,  5  Halst.  163;  StaU  v.  Broum,  1  Mo.  App.  86;  Sam  v.  State,  33 
Mich.  347;  and  this,  although  it  is  uncorroborated  by  any  other  evidence: 
StaU  Y.OuHd,  5  Halst.  163;  but  it  must  be  shown  that  the  confession  was  vol- 
untary; if  not,  it  cannot  be  admitted  in  evidence:  Territory  qf  Montana  v. 
MeCUn,  I  Mont.  394.  If  there  is  pregnant  evidence  of  the  eorpua  delicti,  in- 
dependent of  defendant's  confession,  it  will  be  sufficient  to  authorise  the  ad- 
mission of  his  confession:  StaU  v.  Broum,  1  Mo.  App.  86.  And  where  the 
first  element  of  the  eorpua  delieti,  the  criminal  act,  has  been  proved  by  other 
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•endenoe  than  the  priaoner't  oonf easion,  no  leaaon  is  perceived  why  the  free 
and  voluntary  oonfeanon  of  the  party,  if  deliberately  made,  may  not  be  anffi- 
cient  to  eetabliah  the  other  element  of  the  corjm»delkiip  provided  itaatiefacto- 
Tilyapp^ara  that  other  evidence  doea  not  eziat:  Untied  8taie$r,WiQkuiiM9 1  CUM. 
"26;  Sam  ▼.  State,  33  Misa.  347.  The  adminaiona  of  a  priaoner  aa  to  hia  having 
eoflunifeted  a  crime  mnat^  however,  be  dear  and  explioit.  If  tiiereiaanydoabt 
aa  to  hia  meaning,  he  ooght  not  to  be  convicted:  SmUh  v.  Commomweahh,  21 
-Qiatt.  809.  Bat  aee  in  connection  with  this,  aa  to  admiiwionB  of  gnilt  in  one 
oonveaaation,  and  dedarationa  of  innocence  in  another^  MMiUoeh  v.  Siate,  48 
Ind.  109.  8o^  if  a  oonfeaaion  ia  not  foil  and  complete  enoogh  to  prove  the 
-eorpua  deSeti,  the  defendant  oaght  not  to  be  convicted  nnleaa  there  ia  other 
•evidence  to  prove  it:  Segkta  v.  Sharman,  24  Sng.  L.  ft  Eq.  653.  A  judicial 
wifnerian,  however,  ia  aoffident  to  found  a  capital  conviction  upon,  althou^^ 
miooiTobonted  by  any  independent  proof  of  the  eorpn*  deSeUi  State  v.  Lamb, 
28  Ma  218;  State  v.  Cfemum,  64  Id.  628.  And  thia  ia  true,  whether  the  con- 
laHum  be' made  beforo  a  magiatnte  or  on  a  plea  of  guilty  in  q^  court  to  an 
and  thou|^  the  oonviotion  be  followed  by  aentence  of  death:  Set 
laat  eited;  Robkumr.  State,  12  Id.  602;  PeopUr,  Hmntugf,  16  Wend. 
147.  At  all  eventa^  there  ahoold  be  no  oonvictian  in  higher  erimea  ezoept 
whete  the  eoirpue  MkU  ia  proved  with  paftienlag  cleameM  and  certainty. 
Judicial  hiatcity,  aaya  WiUa  on  CSroumatantial  Evidence^  aea  6^  p.  60^  pre- 
eeulainiwniaraMewainiagiol  the  danger  ol  placing  iniplUdtdq^ 
extrajadida],  adf •condemnatory  evidence  without  independent  proof  of  the 
0Krptu  deiieUp  even  where  audi  eividenee  ia  exempt  from  all  auipioion  of  ooer- 
«ian»  phyaioal  or  moral,  or  other  ainiater  inflnenoeu  ''How  greatly  then," 
he  aayi^  ''mnat  audi  danger  be  aggravated,  ^iHiere  eonfeeaiop  conatitutee  the 
eaJj  evidence  of  the  fact  of  a  corpue  deUdt;  and  how  incalonlahly  greater  in 
eueh  eaaeo  ia  the  neooaaity  for  the  moat  rigoroua  aorutmy  ol  all  odlateral  dr* 
eunatanoea  whidi  may  aetnate  the  party  to  malm  a  lalae  eonfeanonl  Ihe 
tgnniei  of  tortnieu  the  dread  of  their  ^fii«t»fl"^^  ^H^hope  of  eaoaoing  tiieiigara 
of  davery  or  the  hardddpa  of  military  aervioe^  a  wearineaa  of  exiatence,  adf- 
dftluaion,  the  deaire  to  phidd  a  guilty  rdative  or  friend  from  the  penaltiea  of 
jnatiee,  the  impolaee  of  deapair  from  the  prenure  of  atrong  and  apparently 
iaoontrovertSble  preaumptiona  of  guilty  the  dread  of  unmerited  ponidunent 
and  dkgiaoe^  the  hope  of  pardon;  theee^  and  numeroua  other  inducementa^ 
have  not  unfrequently  operated  to  produce  unfounded  oonfeeeiona  of  guilt.** 
deie  atntemanti^  he  f ortifiea  with  cqpioua  Uluatrationa.  Inatancea  of  audi 
caaea  win  also  be  found  inSWharton  ft  Still4'a  Med.  Jur.,  c.  6^  p.  610.  In 
Veimont^  the  rule  laid  down  that  there  can  be  no  conviction  of  a  crime  upon 
eonfeanona  alone^  without  other  proof  of  the  corpue  deUeti,  ia  bdd  not  applioa- 
bla  to  the  lower  grade  of  Crimea,  audi  aa  the  cfienae  of  adling  liguor  in  viola^ 
tkn  of  the  atatute:  Stater.  OUbert,  26  Vt.  146. 

4.  Murder,  MamdoMghter,  Bomtelde,  etc. — ^In  nmrder,  mandanghter,  and  all 
eaaea  of  tntantional,  vduntary  homicide^  the  eorptu  deUeU  haa  two  component 
ekmenta,  vis.,  death  aa  the  reault^  and  the  criminal  agency  of  another  aa  the 
canae:  Pecpfe ▼. j^emiett, 49 K.  Y.  137;  Muit^r.  PeopU,  18 Id.  179;  PeopUy 
Sdayver,  42  Id.  6;  &  0.,  1  Am.  Rep.  480;  Smith  v.  CommmweaUh,  21  Gratt 
820.  The  fact  of  the  death  ii  the  fundamentd  and  material  fact  to  be  eetab- 
lidied  in  theae  caaea;  and  it  diould  be  diown  dther  by  witneeoee  whe^ 
were  preeout  when  the  mnrderoua  act  waa  done,  or  by  proof  of  the  body  hav> 
iog  been  aeen  dead,  or  by  proof  of  criminal  vidence  adequate  to  produce 
death,  and  which  acoounta  for  the  diaappearance  of  the  body.  Expreaaed  in 
aaother  fonn,  the  body  mnat  be  found,  or  there  muat  be  equivalent  pionf  nf 
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death.  The  piroof  must  show  that  a  body  found  la  tha  body  of  the  peiaoii  for 
whose  murder  the  prisoner  has  been  indicted  and  tried.  Lord  Hale's  senti- 
ment in  the  principal  case,  as  to  the  importance  of  eactreme  caie  in  ascertain- 
ing the  tmth  of  every  criminal  charge,  especially  where  life  is  involvied,  may 
be  regarded  as  a  role  of  law:  but  it  is  a  general  mle  and  is  subject  to  sanaa 
qualification.  One  of  these  qualifications  is,  that  in  cases  of  murder,  etc.,  it 
is  not  alwa>*s  essential  that  the  body  of  the  deceased  should  be  found.  Tha 
murderer  may  cast  his  victim  into  the  sea,  or  consume  the  body  by  fire  or 
chemicals.  In  fact,  it  often  happens  that  the  dead  body  cannot  be  produoed, 
although  the  proof  of  death  is  dear  and  satisfactory.  A  strong  case  in  illus- 
tration is  that  of  a  murder  at  ae&,  when  the  body  is  thrown  overboard  in  a 
dark  and  stormy  night,  at  a  great  distance  from  land  or  any  veosoL  Althoni^ 
the  body  cannot  be  found,  nobody  can  doubt  that  the  autiior  of  such  crime  ia 
guilty  of  murder.  Insnchacase^  thelawpermitathe  Juiytoinferthatdeatb 
has  ensued  from  the  facta  proved;  the  circumstances  being  such  as  to  exclude 
the  leasti  if  not  almost  evexy  probability,  that  such  a  person  could  have 
escaped  with  life;  and  yet  there  is  a  bare  possibility  in  such  a  case  that  the 
person  may  have  escaped  with  life.  So  the  Webtier  Case^  62  Am.  Dec.  711» 
which  is  familiar  to  the  professional  mind  in  this  country,  shows  that  by 
means  of  chemical  mensknta  there  coold  be  an  entire  immunity  secured  to 
guilt  if  the  production  of  the  remains  be  invariably  insisted  upon.  In  faot^ 
many  illustrations  might  be  adduced  to  show  that  a  murderer  would  have  noth- 
ing more  to  do  than  to  consume  or  decompose  the  body  by  fire^  lime,  or  by 
any  other  of  the  well-known  chemical  menBtrua  or  to  sink  it  in^an  unfathom- 
able part  of  the  sea.  In  any  of  these  ways  might  he  effdctually  get  rid  of  the 
body.  The  discovery  of  the  body  neoessanly  affords  the  beet  evidence  of  the 
fact  of  death,  and  of  the  identity  of  the  individual,  and  most  frequently  also 
of  the  cause  of  death.  I(  however,  the  death  in  such  case  cannot  be  proved 
by  inspection  of  the  body,  it  may  be  proved  by  other  evidence  strong  enou^ 
to  leave  no  ground  for  reasonable  doubt.  This  test  is  applicable  to  all 
crimes;  but  the  fact  of  death  must  be  established  by  dear  and  unequivocal 
proo^  either  by  direct  testimony  or  by  presumptive,  evidence  of  the  most 
cpgent  and  irresistible  kind,  ^e  following  cases  support  the  above  state- 
ments: SmUh  V.  CoTmnamoeaUh,  21  Oratt  809,  SBO;  Rtdqff'w.  Peopk,  18  N.  T. 
179,  182;  People  v.  Wilwn,  3  Park.  Gr.  199;  Stodxng  v.  StcUe,  7  Ind.  326;  Siatm 
V.  Brown^  1  Mo.  App.  86;  UmUdStaie$y.WilSam8,  1  Cliff.  5;  10  Cent.  L.  J. 
164;  Burrill  on  Circumstantial  Evidence,  679;  also  Wharton's  Cr.  Ev.,  aeca. 
324,  325;  WiUs  on  Circumstantial  Evidence,  sec  3,  p.  206;  3  Wharton  dt 
StiU^'s  Med.  Jur.,  sec  782;  788;  in  which  two  last  authorities  will  be  found 
many  illustrative  cases. 

With  respect  to  the  question  of  identic,  WiUs  and  Burrill  treat  it  as  a 
distinct  dement  of  the  corpua  delicti^  in  addition  to  the  two  dements  above 
given;  but  whether  considered  in  connection  with  the  fact  of  death  or  sepa- 
ratdy,  it  is  a  necessary  step  in  the  establishment  of  the  eofpUB  dtUcU,  in  caaee 
of  homidde  and  murder,  that  the  body,  when  discovered,  be  satisfactorily 
identified  as  that  of  the  person  whose  death  is  the  subject  of  inquiry:  Willa 
on  Circumstantial  Evidence,  sec.  3,  p.  212,  with  illustrative  cases.  But  the 
identification  may  be  made  by  circumstantial  evidence:  Begma  v.  Chaaertom^ 
9  F.  &  F.  833;  Staier.  Oerman,  64  Mo  530;  S.  G.,  14  Am.  Rep.  481;  rOsois 
-V.  State^  43  Tex.  472.  Thus,  evidence  of  the  findixig  of  a  skeleton  of  a  human 
beLc^T  of  the  sex  of  the  person  charged  to  have  been  murdered  and  correspond- 
ing to  his  sise,  is  sufficient  evidence  of  the  eorpiu  deUeU  to  justify  the  admia- 
sion  of  circumstantial  evidence  to  identify  the  skdeton  as  that  of  the 
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mndered  partyt  m  mSL  aa  to  ihow  the  nuouMr  and  okow  oI  bis  death:  M^ 
Mbd  ▼.  ifflote,  48  Ind.  109.  Ai  to  identity  of  akeiflton,  lee  also  WOmm  t. 
State,  48  Tex.  4,72,  It  is  oompetsnt  to  identify  a  dead  body  by  means  ci 
artidea  loniid  vpoo  it;  and  on  qnestions  of  identity,  the  impresnons  and  bo* 
liafsol  a  witneas  are  oompetent  evidence:  Stater.  Didkmm,  78 Mo. 488;  T^ybr 
T.  State,  85  Tex.  07.  If  the  body  be  f  oond  in  a  state  of  deoomposttion  or  dis- 
integration, it  aeema  that  at  least  fragmenta  of  the  remaina  must  be  identiiied  s 
CemnoMSSoia  T.  VTsSsfar,  6  Cosh.  285;  8.  a,  62  Am.  Deo.  711;  Wills  on  CSr- 
eqmstantial  Bndanoe^  sec  8;  p.  212;  and  oases  thers  cited.  In  oases  wbera 
the  body  is  mdisooyeredy  it  woold  seem,  upon  principle^  that  the  identity  ol 
the  person  might  be  proved  by  preenmptive  evidence^  bnt  there  seems  to  be 
a  want  of  anthority  to  sapport  snch  an  vnfieqnent  cironmstsnoe.  At  leasts 
■adi  eases  are  not  now  at  hand.  CSrcomstantial  eridenee  ol  identity,  hoir- 
erer,  in  any  ease  nmst  be  dear  and  oogent  and  kave  no  room  for  reasonable 
doubt:  State  r.  Oerman,  64  Ma  630;  8.  G.,  14  Am.  Bep.  481;  Stater. Dkh- 
JOB,  78  Mo.  488L  In  reason,  the  identity  of  the  person  charged  with  the 
flffmae  req[iiires  folly  as  nmeh  care  as  the  CDf7M»  ddfetfL  '*lhe  cases,'*  saya 
BSahop^  "are  numerous  wherein  n  ilneesiiu  have  been  fniftnVfT  on  this  po(mt» 
er  if  thers  is  to  be  perjnry,  it  is  npcn  this  that  it  is  more  likely  to  appear. 
And  there  is  no  more  eaconsa  lor  ponishing  a  defendsnt»  when  snother  has 
conuuiUed  a  crime,  than  when  no  one  has:"  1  Bish.  Or.  Pr.,  seo.  1060. 
This  qnesticn  as  to  the  identity  of  the  prisoner  is  a  fundamental  fact  in  estab- 
liaiung  the  criminsl  agency  ol  another  as  the  canse  of  death,  ^le  discovery 
and  identification  of  a  dead  body  or  its  remains  as  thatol  a  pofson  charged  to 
have  been  alain  estsUishes  the  basis  of  the  eorpae  deUeti,  and  the  next  step  in 
the  prooesa^  the  one  which  serves  to  oomplete  the  proof  of  the  indtspensaUo 
pieliminazy  fact^  ii  to  ahow  that  the  death  has  been  oocaaioned  by  the  criminal 
set  or  agency  of  another  person.  And  this  may  be  done  by  dronmstsntial 
evidfloce:  JM^v.  P«q9lb^l8K.  Y.  198;iffAifeT.I)idbon,78Mo.48&  So  in 
the  proof  of  criminal  homidde^  the  tnie  canse  of  death  must  be  clearly  esfeab- 
habed;  and  the  possibility  of  aooonnting  for  the  event  by  self -inflicted  vio- 
lenoe,  accident^  or  natnral  cansee^  ezdnded;  and  only  when  it  has  been 
iRefragably  proved  that  no  other  hypothesis  will  explain  all  the  conditiona  of 
the  case  can  it  be  safely  and  jnstiy  conclnded  that  it  has  been  oaosed  by 
intentional  injury.  Bnt  the  canse  of  death  may  alio  be  proved  by  cironm- 
staaoea:  AnMT.CbmmofNBeattA,21Gfatt800.  At  thia  stage  of  investigation, 
the  testimony  of  medical  and  sdentifio  persons,  snch  as  surgeons.  ptiy«5**^*»fi, 
and  chemists^  l^  whom  the  body  or  its  remaina  have  been  inspected  and 
eiaminiWl,  either  at  the  time  of  their  discovery  or  shortly  after,  becomee  very 
important;  bnt  a  consideration  of  such  testimony  woold  invade  the  extensive 
depertment  of  medical  jurisprudence,  and  must  be  omitted. 

6u  FoSeonmg  and  /n/'aiiftWe.— There  are  two  daases  of  caaea  of  criminal 
homicide  in  which  the  canse  of  death  can  rarely  be  proved  by  direct  evidence^ 
and  in  which  the  proof  of  it  by  dreumstantial  evidence  ii  attended  with 
peenliar  difficnltiea.  These  are  poiamiing  and  infanticide.  But  of  the  vari^ 
ooa  forms  of  criminal  homicide,  that  of  infanticide^  by  which  is  popularly 
understood  the  murder  of  a  recentiy  bom  infant  for  the  purpooe  of  conceal- 
ing its  birtli,  periu^  presents  the  greatest  difficulties  in  the  estabUahment  of 
the  eof]M»  dAtL  No  unsvereal  and  invariable  rule  can  be  laid  down  witii 
nipeettoit.  Rash  case  mnst  depend  upon  its  own  peculiar  dreumstances; 
and  as  in  aQ  other  caaea,  the  eof|Nff  dtMtU  nmst  be  proved  by  the  best  evi- 
dence iddch  ii  cspaUe  of  being  adduced,  and  such  an  amount  and  comhina- 
tien  of  relevant  Cacta,  whether  direct  or  dreumstantial,  as  establish  the 
Ax.  l>Ba  Vol.  Lxzvm-17 
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impated  gaflt,  toa  moral  certainty,  and  to  the  exdunon  of  every  other ; 
able  hypotheeia:  Willa  on  Circomatantial  Evidenoe,  pp.  216, 233,  266,  where 
many  illnstratlTe  caaea  are  given.  Where  a  person  of  generally  good  health 
diea  anddenly,  and  the  aymptoma  and  appearaneea  indicate  narcotic  poiaoning, 
hat  are  alao  aimUar  to  aymptoma  common  to  diaeaae  of  the  heart,  or  oongea- 
tion  of  the  brain  or  atomach,  and  the  teatimony  and  opiniona  of  several  phyii- 
eiana  who  examined  the  atomach  and  ccntenta,  withoat  any  analyaia^  ia 
ainmfliAfeing  and  Icave  it  in  doabt,  with  the  probabilitiea  equally  balanoed* 
whether  the  deoeaacd  died  of  poiaon  or  of  diaeaae— these  faota,  though  accom- 
panied by  proof  of  a  confession  of  the  acooaed  that  he  had  adminiatered 
narcotic  poiaon,  are  not  auffioient  to  warrant  conviction:  PUt8  v.  State^  43 
Misa.472. 

6.  In  Lareenif  and  RMerfff  the  eaaence  of  the  corfm  deUeU  ia  that  the  prop- 
erty «lAiw>*<i  to  have  been  atdlen  haa  been  felonionaly  taken  cat  of  the  proee- 
cator'a  poaaeaaion.  The  loas  mnat  be  diatinctly  proved.  The  eorjm$  ddkU 
must  be  made  out  m  aome  mode,  by  poaitive  or  presumptive  teatimony,  and 
then  the  presumption  arising  from  posaestrion  will  attach:  Rex  v.  Hamu,  6 
Gar.  k  P.  176;  Carey  v.  Staie,  7  Humph.  499;  Tyner  v.  SkUe,  5  Id.  384;  SiaU 
V.  Hogairdt  12  Minn.  293.  In  larceny,  the  extrajudicial  confeasiona  of  the 
aoonaed,  where  the  corpus  deUcti  ia  not  proved  by  evidence  aUtrnde,  are  ioaiif- 
ficient  to  warrant  a  conviction:  Jenkins  v.'  Staiej  41  Misa.  582;  StaU  v.  ScoU^ 
89  Mo.  424.  Soinrobbery:  Peopler.  TknaM,  60  Ce^  416;  People  v.  Jones,  81 
Id.  566.  There  must  be  aome  evidence  or  corroborating  circumstancea  tend- 
ing to  ahow  that  a  crime  haa  been  committed  aaide  from  auch  oonf eeaiona  or 
atatements:  See  case  last  cited.  But  the  corpus  ddkU  may  be  proved  by 
circumstances;  Staie  v.  DaMaont  30  Vt.  377.  In  larceny,  it  sometimes  hap- 
pens that  the  prosecutor  is  unable  to  swear  to  any  loss,  aa  where  goods  hava 
been  atolen  froma  large  quantity,  auch  aa  a  email  quantity  of  wine  from  many 
thousand  gallona,  etc.  In  auch  caaea,  if  circumstantial  evidence  aatiaOea  the 
jury  of  the  guilt  of  the  prisoner,  he  may  be  convicted  though  the  proaeeutor 
is  unable  to  awear  that  he  haa  loet  the  thing  charged  to  have  been  atolenx 
JRegvMLV.  Burton,  6  Cox  0.  0.  293;  Regkta  v.  Moe^ord,  11  Id.  16;  S.  C,  17 
L.  T.,  N.  S.,582;  Reginav.  jStcrftm,  24 Eng.  L.  &  Eq.  561;  J7^mav.  Hooper, 
1  F.  &  F.  85;  and  of  courae  the  droumatances  in  auch  caaea  may  ahow  auffi- 
oient evidence  of  the  corpus  delieU  to  go  to  the  Jury:  JSegina  v.  Burton,  24  Eng. 
L.  ft  £q.  551.  So,  a  person  may  be  convicted  of  larceny  upon  evidence  oon- 
necting  him  with  the  theft,  though  the  article  stolen  may  not  be  identified,  or 
even  found:  State  v.  Kent,  65  K.  0.  311.  It  seems,  too^  that  where  the  poe- 
aeaaion  of  atolen  property  haa  been  very  recent,  atrict  prbof  of  ita  identity  ia 
unneceaaaxy.  Thua,  where  a  bale  of  cotton  haa  been  atolen,  and  traced  im- 
mediately into  the  poaaeaaion  of ,  the  defendant,  if  the  cotton  found  in  hie 
poaaeeaum,  although  then  in  bulk,  appeara  to  have  been  formerly  packed,  and 
reaemblea  that  which  waa  atolen,  the  evidence  of  identity  ia  anffident  to  be 
aubmitted  to  the  jury:  State  v.  Slack,  1  Bailey,  330. 

7.  ^fiton. — ^Ihe  corpus  deHeti  in  a  caae  of  araon  ia  the  burning  of  the  hooaei 
^om  V.  i^lcKe^  33  Misa.  347;  PAi?^  V.  ifftate,  29  Oa.  108.  And  if  that  fact  be 
eatabliahed  by  other  evidence,  the  oonfeaaiona  of  the  aconaed  are  competent 
to  ahow  that  the  burning  waa  fdoniona,  and  that  he  waa  the  oriminal  agent: 
Sam  V.  State,  83  Mxaa.  347.  If  droumatantial  evidence  ia  introduced  to  con- 
neet  the  defendant  with  the  criminal  suat,  the  ctrciimatantial  facta  themaelvea 
mnat  be  connected  with  the  defenclant  or  th^  will  be  incompetent  aa  evi- 
danoe:  Peopler.  Kmnedy,  82 N.  T.  141. 

8.  /n  BwyUury,  the  curpas  deUeU  ccoaiatB  ol  the  lirwi¥infl  and  entering  hj 
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tome  parson  of  the  dwdling-hoaae  of  another  with  intent  to  oommit  a  felony 
therein:  Jokmaon  ▼.  CbnunoMeeoAAy  29  Gratt  811.  Bat  there  ean  be  no  oonrio- 
tion  on  an  indictment  for  boigluy  in  a  dweUing-bonee,  nnleas  it  ia  proved 
that  aome  one  rended  in  the  houe:  FmUbt  y.  SUUe,  48  AitL  fttZ.  Foraoaae 
in  whidi  the  evidenee  waa  held  inanffioient  to  identify  the  priaooer  aa  the 
penon  who  had  conunitted  the  boigbtfy,  aee  Johmom  ▼.  CommompeaSk^  29 
Gnitt.79e. 

9l  /m  Aqpfl^  the  eoHNM  ddM  eonriffci  oI  the  laot  Hiaft  ▼kflenee  haa  bean  ao- 
taallyoQniiiittted  on  the  woman.  The  laeta  which  go  to  abow  the  < 
d  thia  offanaa^  aa  diatingoiahed  from  tboae  which  oouMot  the  aeoiiaad 
ifcaa  Ihe  perpetntoTy  eooaiat  of  lypeaianoea  on  the  pofton  and  olothing  of  the 
female,  a  deaeriptifln  of  idiidh  ma/  be  f oond  in  woito  on  medical  Juii^ni- 
tece:  Taykr^a  Med.  Jnr.  518;  1  Beek'b  Med.  Jnr.  188;  8  Wharton  ft  StOlAi 
Med.  ^nr.,  eaoa.  21^202. 

IOl  Forgei^^^bemkmmt  Rloi.^hi  focgery,  the  eof]M»  defietf  oooaiitB  of 
the  fMt  that  the  writing  prodnced  and  ezfaiMted  on  the  trial  ia  a  forged  writ- 
ing, or  in  other  worda^  that  it  ia  not  the  writmg  of  the  party  lowborn  it  por- 
porti  to  have  bean  made^  or  that  it  ia  not  the  wxitittg  d  any  real  penon  at 
all;  BoniU  en  Ohwiinatanmal  Bvidanca^  728.  In  the  formarcaae^  the  forgery 
Biay  be  ptofml  by  the  teatimcny  of  the  party  himaelf;  bnt  the  nle  en  thia  point 
it  not  nniform:  Id.,  and  nnmerooa  caaea  there  dted.  In  the  Utter  caae^  it  in 
profed  by  ahowing  that  no  anch  peraon  eziati:  Id.  There  nmat»  however,  be 
proof  a^mde  of  the  eofpict  ddidi,  althoo^  it  ia  aaid  that  anoh  proof  need  not 
be  eonclnahre  in  anch  a  oaae.  Bridanoe  of  oonf eaaioiia  alone,  nnanpported  by 
MRoborating  &cta  and  cironmatancea,  in  not  anffident  to  canyict:  People  ▼. 
Bodgkift  18  Wend.  63.  Thia  in  alio  tme  in  caaea  of  embeaalement:  PeapU  ▼. 
Bemaaeg,  15  Id.  147.  In  riot^  it  moat  be  proved  that  there  waa  an  actual 
diitorbanoe  of  the  pnUio  peace:  Wharton'a  Or.  BT.,aec  824. 

11.  Other  Mature, — It  conatantly  happena  that  the  fact  of  the  eofpict  deBdIk 
cmnot  be  proved  by  any  eTidenoe  which  doea  not  at  the  aame  time  prove  or 
tend  to  prove  that  the  aocoaed  waa  the  perpetrator  of  the  crime:  10  Gent.  L. 
J.  166;  bnt  where  there  ia  any  donbt  of  the  commiaaicn  of  the  crime  alleged, 
ifc  ii  naoal  and  important  in  all  criminal  triala  to  inatmct  the  Jnzy  in  regard 
to  any  aeparation  between  the  circomatanoea  which  tend  to  prove  the  corpiu 
defief^  and  thoee  which  go  to  identify  the  guilty  party:  Btaie  v.  Damdeont  30 
Ti  386.  Abeolnte  certainty  ii  not  required  to  be  made  ont  by  the  evidence 
iaany  criminal  caae.  Proof  of  guilt  to  a  moral  certainty  jnatifiea  a  conviction: 
State  V.  Hogard,  12  Minn.  293.  When  the  apodal  facta  and  circomatanoea  of 
a  caw  are  broogbt  into  view,  the  judge  ahonld  canticn  the  jury  with  reapect 
to  any  part  of  the  caae  in  which  they  are  liable  to  be  nualed,  whether  it  be 
iStm  eorjpue  deUeU,  the  identity,  or  any  other  part  of  the  caae;  and  they  ahonld 
convict  when,  and  only  when,  taking  all  into  conaideration,  they  affirmativefy 
Move  from  the  evidence,  beyond  a  reaacnaUe  doubts  that  the  defendant  ia 
pihyaa  charged:  CemmemmeMk  v.  WAetar^  62  Am.  Dea  711»  and  neta  787f 
1  Bbh.  Or.  fkw  aao.  1060L 
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Cape  Fbab  etc.  Navigation  Company  v.  Wilcox. 

(7  JonTB  Law,  4SL  \ 

Ora  Who  Prbtkhib  Pebiobxahcb  of  OmmTiON,  or  makm  it  impoanbU 
by  bis  own  act^  aball  not  tako  adyantago  of  tba  non-perf ormaaoa. 

Bkatuti  ov  LncxTATtONs  Bboins  to  Bun  when. — ^Where  an  inoorporation 
ia  empowered  by  statute  to  collect  aaseasments  by  sale  of  atook,  and  then 
by  anit  for  the  balance  due,  the  atatate  of  limitationa  doea  not  begin  to 
ran  till  the  stock  is  sold  and  the  balance  ascertained;  and  aoit  for  anch 
balance  may  be  brought  any  time  within  three  yeaia  from  the  aale. 

Assumpsit  to  reoover  a  balance  due  on  a  subscription,  as 
follows:  ''We,  the  subscribers,  promise  to  pay  the  amount 
annexed  to  our  names,  provided  that  the  suits  now  pending 
in  Moore  court  of  eqtdty  are  decided  in  our  favor,  and  that  it 
is  understood  that  we  pay  no  installment  or  money  for  the 
opening  of  the  river  until  these  suits  are  decided  in  our  favor. 
February  28, 1849.  Oeorge  Wilcox.  $750."  Defendant  com- 
promised the  suits  referred  to,  but  did  not  pay  his  subscrip- 
tion. His  stock  was  sold  under  the  statute  of  incorporation 
and  the  proceeds  applied  upon  the  subscription,  and  this  suit 
was  brought  for  the  balance.  When  the  suit  was  brought, 
more  than  three  years  had  passed  since  the  date  of  the  sub- 
scription, but  less  than  three  years  had  passed  since  the  sale. 
Defendant  set  up  as  a  defense  non-performance  of  condition 
and  statute  of  limitations.  Verdict  for  the  pLiiutiff,  and  de- 
fendant appealed. 

HaughUntj  for  the  plaintiff. 

PMUipSj  for  the  defendant. 

By  Court,  Pearson,  C.  J.  One  who  preventr  the  perform- 
ance of  a  condition,  or  makes  it  impossible  by  his  own  act, 
shall  not  take  advantage  of  the  non-performance.  Lord  Coke 
illustrates  the  rule  by  this  case:  ''  If  A  be  bound  to  B  that  J. 
S.  shall  marry  Jane  G.  upon  such  a  day,  and  beforo  the  day 
B  marry  with  Jane,  he  shall  not  take  advantage  of  the  bond, 
for  that  he,  himself,  is  the  mean  that  the  conditioD  could  not 
be  performed,  and  tiiis  is  regularly  true  in  all  cases:*'  Go.  LiL 
20  b. 

In  our  case,  the  defendant,  by  compromising  the  suits,  and 
acquiring  the  right  of  Williams,  by  means  of  his  release,  made 
the  condition  impossible,  and  aooording  to  the  rule,  cannot 
take  advantage  of  its  non-perfisrmance  in  order  to  defeat  his 
subscription. 

This  action  is  not  barred  by  the  statute  of  limitations,  for  a 
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sale  of  the  stock  was  made  within  less  than  three  years  after 
the  assessmenty  and  this  action,  for  the  balance  after  deducting 
the  proceeds  of  the  sale,  was  commenced  within  less  than  three 
years  after  the  sale,  at  which  time  the  balance  due  was  ascer* 
tained,  and  the  cause  of  action  for  the  balance  accrued. 

Admit  that  the  remedy  given  by  the  statute  is  cumulatiTe, 
and  that  the  plaintiff  might  have  brought  an  action  of  cm- 
mmpritj  at  common  law,  for  the  amount  assessed,  and  that 
the  common-law  action  was  barred  by  the  statute  of  limitations 
when  the  writ  in  this  case  issued,  the  remedy  given  by  the 
statute  embraces,  not  simply  a  sale  of  the  stock,  but  also  an 
action  for  the  balance,  and  as  the  election  to  pursue  the  statute 
remedy  was  made  within  three  years  after  the  assessment,  no 
question  can  be  made  as  to  its  not  being  in  time;  and  being 
commenced  in  time  by  a  sale,  the  other  branch  of  the  remedy, 
to  wit,  an  action  for  the  balance,  was  not  barred  until  three 
years  after  the  sale,  because  that  right  of  action  did  not  accrue 
until  the  sale.    There  is  no  error. 

Judgment  affirmed. 

LooxAXiovs  ixw  Aomurs  ov  SuaaoBiPTioifs:  8m  IHUtbwrgk  ade:  i^  JL  Ofx 
T.  Bpen,  72  Am.  Deo.  770^  and  eaMs  eited  in  note  to  same  773;  Mdbkmn  t. 
Pitttbmyk0ic  R.R.  C^»  Id.  79%  and  note  7efi.  Conditional  gaUoriptifliia  to 
ttoekanTslid!  Nem  AJbamif  €te.  R.  R.  Ch.  r.  MtComnkkt  71  Id.  SS7. 


BoBBfiTs  V.  MoNbely. 

17  JonfaLAw.sos.] 
ImBiBr  OH  OonTBiiOT,  mademoooooiinty,  andtobeperlonnodinaaollMry 

win  bo  oompated  aooording  to  the  law  of  the  latter. 
Hon  GiTsir  job  ICxbghahdibi  n  not  Usubious*  whore  it  is  made  in  one 

■tete  and  payable  in  another,  if  the  rate  of  interest  does  not  exoeed  the 

lawful  rate  of  the  latter  state. 

Debt.  Action  on  promissory  note.  The  parties  resided  in 
North  Carolina.  The  note  was  made  in  North  Carolina,  given 
b  payment  tat  merchandise,  and  was  made  payable  in  New 
York  where  the  rate  of  interest  was  seven  per  cent.  Defense 
was  the  plea  of  usury.  Judgment  for  the  plaintiff,  and  de- 
fendant appealed. 

Elaehmtr  a/ad  Clementj  tar  the  plaintiff. 

BoydeUf  for  the  defendants. 
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By  Coart,  Pearson,  C.  J.  It  seems  to  be  settled  that  where 
a  contract  is  made  in  one  country,  and  is  to  be  performed  in 
another,  the  rate  of  interest  will  be  according  to  the  law  of  the 
latter.  This  conclusion  is  put  upon  the  ground  that  the  par* 
ties  had  in  view  the  law  of  the  country  where  the  money  was 
to  be  paid,  and  intended  to  be  governed  by  that  law,  and  not 
by  that  of  the  lod  eontractiia:  Davis  v.  Col^nanj  7  Ired.  L.  424; 
ArringUm  v.  Oee^  5  Id.  590;  where  the  subject  is  fully  dis* 
cussed,  and  the  authorities  cited. 

So,  by  the  terms  of  the  note  sued  on,  the  plaintiff  was  enti* 
tied  to  seven  per  cent  interest  (the  rate  in  the  state  of  New 
York),  and  if  it  had  been  given  for  money  loaned,  or  for  a 
debt  previously  contracted  in  this  state,  there  would  have  been 
ground  to  support  the  allegation  of  usury.  But  the  note  waa 
given  as  the  price  of  merchandise,  and  the  inference  is,  that 
the  place  of  payment,  and  consequently,  the  rate  of  interest^ 
was  taken  into  consideration  by  the  purties,  and  affected  the 
price  which  was  to  be  given  for  the  goods — ^the  plaintiff  selling 
at  a  lower  qum,  because  of  the  benefit  they  were  to  derive  from 
having  the  price  paid  in  New  York,  so  as  to  give  them  the  con* 
trol  of  northern  funds  and  save  exchange. 

The  transaction,  being  a  sale  of  goods,  and  not  a  loan  of 
money,  puts  the  idea  of  usury  out  of  the  question,  in  the  ab- 
sence of  proof  that  it  was  intended  as  a  cloak  to  cover  what 
was  in  fact  a  loan  of  money,  or  an  arrangement  to  get  "  for- 
bearance  "  on  a  pre-existing  debt:  Beete  v.  Bidgood^  7  Bam.  & 
Cress.  453,  S.  C,  14  Eng.  Com.  L.  458,  fully  supports  this  con* 
elusion.  That  was  a  contract  by  parties  in  England  (where- 
the  interest  was  five  per  cent),  for  the  sale  of  a  plantation  in 
the  colony  of  Demarara,  where  the  interest  was  six  per  cent^ 
and  in  fixing  the  price,  which  was  to  be  on  a  long  credit,  six 
per  cent  was  calculated  and  included  in  the  note  given  for  the 
price  which  was  payable  at  Liverpool,  England.  Lord  Ten- 
terden,  C.  J.,  delivering  the  opinion  of  the  court,  says:  "The 
case  which  is  now  presented  to  the  consideration  of  the  court 
arises  out  of  a  contract  for  the  sale  of  an  estate,  and  not  for  the 
loan  of  money.  The  agreement  was  founded  partly  upon  what 
was  considered  the  present  price  of  the  estate,  and  partly  upon 

what  was  considered  its  price  if  paid  at  a  foture  day 

It  appears  to  me  that  this  was,  in  substance,  a  contract  for 
the  sale  of  the  estate  at  the  price  of  twenty  thousand  pounds, 
to  be  paid  by  installments.    In  that,  there  is  no  illegality." 

In  our  case,  the  contract  was  for  the  sale  of  goods,  and  not 
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lor  fhe  loan  of  money-  The  agreement  was  founded  partly 
upoa  what  was  oonddoed  the  value,  if  paid  for  in  BaliBborj, 
and  partly  npon  what  was  considered  the  valne  if  paid  for  in 
New  York,  and  of  coarse  in  northern  funds.  So  there  was  no 
iU^ality  in  it. 

There  is  no  error. 

Judgment  affirmed. 


IjTIB»T   oh   OOMTBAOr  D   GOVEBHSD  ST   LaW  OF  PLAOI  WHSIB   Jx  W 

TO  BB  Pkbvokmxd:  8oe  eztanded  note  to  ^effacjfc  ▼•  Frmeh,  6  Am.  Deo.  laS; 
i^nfay  T^  Coiueqm,  8  Id.  442;  Cboper  t.  AMc(/bftf,  28  Id.  239.  ThoMOMM^ 
howevor,  and  W^  ▼.  Dandridge,  72  Id.  140,  giro  Mmo  qMlifioatiime  of  tbo 
nlo.  Li  i7oir^  T.  J7ofl^,  12  Id.  842;  it  u  hdd  thiit  tho  nto  of  mteMfc  ii 
gorenifld  by  ihb  hx  iod  eomtraOmp  bat  in  oonneotion  with  thi%  mo  note  to 
flMofintoited.    On  tho  mudo  nbjoot,  mo  £aM^ t.  Ti^ylor,  70 Id.  02. 

Hon  Daiwi  lanBiBr  Aoooumio  ro  L^wi  or  Bt^rm  nr  Which  It  n 
Patablb:  Lofkar.  SnM,  S3  Aid.  Boa  6S6;  Pedew.  Ma^  80  Id.  206;  Odett 
T.  Ong,  S5  Id.  147;  £mamel  t.  WhUe,  60  Id.  886;  Xmenom  t.  Patridge,  02 
Id.617.  BatinjreiiaiMflrT.i9mia»66Id.661,it  is  hold  thot  ibolowioC 
■toto  wfaovo  bOl  of  oseboago  is  aiido  wOL  if  poitioo  ofo  dhmA,  llz  nlo  of 
which  it  is  to  dnw. 


JONBS   V.  WiTHBBSPOON. 
t7  Jomn's  Lam,  068^] 
OwaiE  ovDoHKfiD  Annus  d  votLubu  iob  Diuutfii  oiassd  hy 

trespossfaig  upon  oa  imfenood  ooltmted  fldd. 
CQII1I0V-I.4W  IbaiM  BaQunnro  Domno  Ajomjom  to  ■■  Iw&onD  is  aol 
in  ibvoo  in  North  Oi.roliniL 

Tme  &cts  are  sufficiently  stated  in  the  q;rinios». 
Oaither  and  Foil,  for  the  plaintiff. 
Lenoir  J  for  the  defendant. 

By  Court,  Manlt,  J.  The  case  made  by  the  transcript  from 
the  superior  oonrt  of  Caldwell  is,  whether  a  planter,  who  has 
not  a  fence  as  required  by  law,  about  his  cultiyated  field,  nor 
any  navigable  or  deep  water  to  serve  instead  thereof  can  re* 
cover  for  a  trespass  of  the  defendant's  domestic  animals  on  a 
field  thus  unprotected.  We  answer  with  the  court  below,  that 
he  cannot. 

To  maintain  a  liability  of  the  kind,  it  would  be  necessaiy  to 
hold  that  the  proprietors  of  such  animals  are  bound  to  keep 
them  under  restraint  and  prevent  them  from  going  and  pastur-^ 
ing  on  the  uninclosed  grounds  of  a  neighbor.    For,  we  take  it» 
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the  rights  and  liabilities  of  the  parties  would  be  the  same  in  a 
case  where  there  is  no  fence  or  barrier,  and  one  in  which  the 
barrier  is  declared  by  law  to  be  insufficient. 

At  the  term  of  this  court,  which  has  just  dosed  its  session 
at  the  city  of  Raleigh,  we  held,  incidentally,  in  the  case  of 
Laws  y.  North  Carolina  R,  IL  Co.^  7  Jones  L*  468,  that  a  pro- 
prietor of  cattle  is  not  obliged  to  keep  them  fixxm  the  unindosed 
lands  of  a  neighbor.  The  going  at  large  of  all  kinds  of  domes- 
tic animals  upon  unindosed  lands  about  them  seems  to  be  a 
matter  commonly  tolerated  by  the  laws  and  usages  of  the 
country.  The  law  makes  it  penal  to  kill  animals  tr^passing 
upon  a  cultivated  field  that  is  not  lawfully  inclosed,  and  also 
indictable  to  kill  them  in  the  range  In  certain  localities;  fit>m 
which,  it  would  appear  that  they  are  not  without  the  pale  of 
the  law's  protection  when  in  these  conditions.  And  although 
they  may  be  trespassers,  having  no  right  of  pasture  outside  of 
the  owner's  lands,  and  therefore  may  be  driven  and  kept  off, 
if  possible,  yet,  to  effect  these  objects,  it  is  not  lawful  to  kill, 
maim,  or  abuse.  In  short,  the  law  recognises,  in  a  variety  of 
ways,  the  going  at  large  of  domestic  animals  as  a  common 
privilege,  and  it  would  seem  to  follow,  as  a  necessary  conse- 
quence, that  the  owner  is  not  liable,  in  trespass,  for  breaking 
the  dose  when  the  former's  cattle  wander  in  search  of  food 
upon  the  hitter's  unindosed  grounds. 

Thus  the  keeping  under  inclosure  domestic  animals,  which 
is  regarded  as  the  rule  of  the  common  law  of  England,  if  it 
were  ever  recognized  in  our  waste  and  thinly  populated  coun- 
try, has  been  long  since  abrogated  by  various  legidative  acts, 
and  by  constant  usage  to  the  contrary. 

The  stream  between  the  parties  to  this  suit,  by  the  state- 
ment of  the  case,  appears  to  be  insuffident  as  a  substitute  for 
a  fence,  and  we  have  already  said  it  is  the  same  whether  there 
be  no  fence  or  an  insufficient  one. 

We  are  of  opinion,  therefore,  in  the  case  before  us,  ndther 
proprietor  would  be  liable  to  the  other  for  damage  done  by 
animals  of  the  one,  wandering  across  the  common  boundary 
upon  the  lands  of  the  other. 

Judgment  affirmed. 

O0II1IOH-I.AW  Rtju,  BsQuntnTQ  Owinm  of  Domno  Amuis  lo  Kxar 
Tbbc  it  Hok^  doM  not  prevail  in  Ohio  or  Mianarippi:  See  Vidttbwrg  efe. 
R,  R.  Ch.  ▼.  PatUm,  66  Am.  Deo.  65%  and  oaeei  cited  in  note  thereto  674. 
So  in  SaaUk  Oiiro1in%  animria  are  to  be  fenced  oat»  and  not  in:  Murray  ▼. 
SmOi  Cbrofina  R.  R.  Co..  70  Id.  21ir.  and  note  222.    Bat  this  rale  has  not 
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ehmgad  in  New  Hn^thm:  Lmnmet  r.  Cfmibt,  72  Id.  SUL    Vor 
■un-Iaw  mlct  aee  case  last  eitecl»  and  notas  tborato  S86;  Jf fen  r.  IMd^  68 
IiL  9^  and  note  028. 

That  Owweb of Dommtio  AwnuM m hot  Bmpohmblhioie ibhie Tih» 
FAflflHB  in  rcMuninff  over  adiaimnt  nnineloaed  ^^<^«  aae  Mwnram  t.  AmA  Cbra- 
Aui?.  J{.  Ok,  70  Am.  Baa  219^andnote  222.  (htiJbra:  See  Jffiri t.  Dedtf^ 
4S8  Id.  024^  and  note  826|  LmmmM  r.  Omaim^  72  Id.  882;  and  note  8S8.  Aa 
to  liafaOi^  lor  traqMMea  oommittad  bydomaatio  anlaaband  thoaawild  by 
oatore^  aae  diatinotion  ahown  in  the  fnllj  nnnofeaitad  eaaa  of  Dadbr  t.  Qom^ 
MM,  60  Id.  29, 108. 

Xhi  fbihckpal  oah  was  craiD  in  HaryiifiiT.  IfUglaU;  81 N.  <X  261^  to 
the  aeoond  point  in  the  jfBa6iH^  avfim.  Stock  in  North  Ctoolinn  nagr  Uw« 
fully  be  aUowad  to  imnga  at  Uzge  witfaoat  the  right  of  any  one  to  leoovar  te 
their  traapaaaaa^  or  do  otherwiae  than  dme  them  off  iha^  pfoniaea  wxthoot 
hiirt»iinleaalieha!Teafenoeaaraqiiiiedbyla.w:  Id.  In  JginayonT.  PvMmrnm^ 
87  Id.  841^  xtwiadted  tothefixat  point  in  the  ^OoaiM^  ai^pra^-  and  alaote 
*>«•  pffint  that  tiift  ^4||fc^  •^  lifiWKtift  irf  tiia  partiaa  weald  botiiaaanainn 
eaaa  where  tiMra  ii  no  Inee  or  boEiiar.  and  one  in  wUch  tiio  boEiiar  ia  do- 
darad  by  Inr  to  be 


BOBINBON  V.  GlABE. 
17  JoHia^  Law,  ftt] 
OffwUy  SocBS  AS  Smnii'r  cm  Gobbeahu;  qahhot  But  jh 
■B  OWH  Eihuutioh  8aiA|  either  direotly  or  indireotly,  etthar  by  hin- 
aaif  or  an  agant^  for  himaelf  or  another.  Ihe  faot  that  the  aala  ^  oon^ 
dneted  by  another  oflBoery  in  eonoert  and  Joint  interaat  with  the  oflleer 
bnying»  doae  not  alter  the  oaae.    The  aala  paaaea  no  property. 


Tboybb  for  the  conversion  of  a  wagon.  Battley  a  oonstabld, 
and  Tate,  a  deputy  sheriff,  had  several  ezecntions  against  the 
plaintiff,  and  levied  on  the  wagon  in  question  on  the  same  day, 
and  agreed  to  sell  it  on  the  same  day  for  their  joint  benefit 
Plaintiff  was  absent  on  the  day  of  sale.  Several  persons  were 
present,  but  the  officers  agreed  that  Tate  should  cry  the  sale, 
and  Battle  bid  off  the  property  for  the  plaintiff,  the  defendant 
in  the  executions.  That  is,  Battle  was  to  bid  off  the  property, 
and  hold  it  till  the  plaintiff  returned,  when  he  was  to  have  the 
liberty  of  redeeming  it  by  paying  the  amount  bid  with  inter- 
est According  to  this  understanding,  the  wagon  was  sold 
and  bought  by  Battle,  who  afterwards  transferred  his  bid  to 
defendant,  who  agreed  to  take  the  property  on  the  terms  and 
flubject  to  the  trust  attaching  to  it  in  the  hands  of  Battle. 
Plaintiff,  on  his  return,  tendered  to  defendant  the  sum  paid  by 
him  for  the  wagon,  with  interest,  and  demanded  the  wagon, 
but  defendant  zefosed  to  surrender,  and  this  action  was  brought 
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The  jury  were  instructed  by  the  court  below  that  an  officer 
could  not  buy  at  his  own  sale;  that  this  sale  was  a  nullity^and 
that  plamtiff  could  recover  the  wagon. 

/.  W.  Woodfiny  fyr  the  plaintiff. 
Meniman  and  Henrys  for  the  defendant 

By  Courty  Manly,  J.  It  seems  to  us,  the  view  which  his 
honor  took  of  this  case,  in  the  superior  court,  is  correct.  It  ia 
a  well-settled  principle  that  an  officer  (sheriff  or  constable) 
cannot  buy  at  his  own  sale,  either  directly  or  indirectly, 
either  by  himself  or  an  agent,  for  himself  or  another:  MeLeod 
V.  McCaUj  8  Jones  L.  87. 

By  a  reference  to  the  tBcts  of  the  case,  as  reported,  it  is 
manifest  that  the  sale  of  officer  Tate  was  made  by  him  in  be- 
half not  only  of  himself,  under  the  executions  which  he  had 
levied,  but  also,  in  behalf  of  the  other  officer,  Battle,  who  had 
also  levied  simultaneously  with  Tate,  and  who  was  present  at 
the  sale;  and  it  is  in  like  manner  manifest  that  Battle  bought, 
not  upon  his  own  motion  alone,  or  for  himself,  but  on  account 
of  a  mutual  understanding  between  the  two  that  he  was  to  buy 
and  hold  the  legal  title  to  the  property  in  trust  for  the  defend- 
ant in  the  execution.  It  is  a  sale,  then,  in  substance,  by  two 
officers,  and  a  purchase  by  one,  which  is,  of  course,  a  pur- 
chase by  the  latter  at  his  own  sale.  This  is  in  contravention 
of  the  well-established  principle,  as  stated  above. 

The  mischief  that  is  intended  to  be  remedied  by  the  disa- 
bility of  an  officer  to  buy  at  his  sale,  would  pertain  with  in- 
creased powers  of  harm  to  a  case  of  combination  between  two 
officers,  like  the  one  before  us.  The  purpose  of  the  officers  in 
question  seems  to  have  been  fair  and  benevolent,  but  such 
combinations  might  be  converted  into  schemes  of  fraud,  as 
this- has  been,  in  fieict,  by  the  defendant,  who  is  the  assignee  of 
the  officer.  We  think,  therefore,  that  concert  of  action  on  the 
part  of  the  officers,  so  fieir  from  taking  it  out  of  the  rule,  makes 
it  more  clearly  and  strongly  liable  to  its  operation.  The  case 
of  Pitt  V.  Petwayj  12  Ired.  L.  69,  to  which  our  attention  has  been 
called,  establishes  no  principle  in  conflict  with  the  rule  as 
here  held;  for  supposing  trustees  and  ministerial  officers  of 
the  court  to  stand  upon  the  same  footing,  and  suppose  the 
plaintiff  was  willing  to  regard  the  sale  as  good  sub.  modOy  to 
the  extent  and  for  the  purpose  held  in  that  case,  yet,  when 
the  plaintiff  found  the  defendant  no  longer  acknowledged 
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the  truBi)  the  plaintiff  was  at  liberty,  alsoy  to  npadiate  it  and 
regard  the  sale  as  a  nullity. 
Judgment  affirmed. 


PoBOBAa  «r  Baanwwt  oa  Dvmnr,  ja  mm  Ows  8au^  Enaat  evi  8m 


Gabson  t;.  Bay. 

(7  Jovifi  L4W,  mi] 

wnx  Piua  BT  BiSD,  wbsbs  Thbt  abb  Dbhbibbd  as  "my 
lioaae  and  lot  in  the  town  of  Jeflbnon,  in  Asha  ooonty.  North  Obrolina^* 
if  tha  grantor  haa  a  hooao  and  lot^  and  only  ooa^  in  that  toiwn.    Tlie 
deacr^ption  ia  anffieiant  bacanae  thara  ia  no  patent  ambiguity  in  it. 
GnmiBiToiioH  ov  Debd  is  job  Ooubt. 

EjEcmxirr.  The  lessor  of  the  plaintiff  claimed  title  mider 
a  judgment  and  execution  against  Long,  and  a  sheriff's  sale 
and  deed,  all  of  which,  with  the  defendant's  possession,  were 
admitted.  Defendant  claimed  title  to  the  same  premises 
under  a  deed  from  Long,  given  for  a  valuable  consideration, 
and  dated  prior  to  the  execution.  The  deed  described  the 
premises  as,  '^  my  house  and  lot  in  the  town  of  Jefferson,  in 
Ashe  county,  North  Carolina;"  and  when  executed.  Long  had 
a  fee-simple  right  to  the  property,  and  there  was  no  evidence 
that  he  owned  any  other  house  and  lot  in  the  town  of  Jeffer- 
son.  It  was  contended  that  defendant's  deed  was  void  for 
uncertainty  in  the  description  of  the  premises.  This  was  the 
only  point  debated.    Plaintiff  was  nonsuited. 

BcydeUf  for  the  plaintiff. 

CrampUr^  for  the  defendant. 

By  Court,  Battle,  J.  We  agree  with  his  honor,  who  tried 
the  cause,  that  the  description  of  the  house  and  lot  contained 
in  the  deed  under  which  the  defendant  claimed  was  sufSciently 
certain  to  identify  and  convey  the  property.  The  terms,  ^'  my 
house  and  lot  in  the  town  of  Jefferson,"  if  contained  in  a  will, 
would  undoubtedly  be  sufficient  to  pass  the  testator's  house 
and  lot^  in  the  absence  of  any  proof  to  show  that  he  had  more 
than  one.  Thus  it  was  held  in  a  strongly  analogous  case, 
that  a  bequest  of  "  my  twenty-five  shares  of  bank  stock,"  when 
the  testator  had  just  that  number  of  shares,  was  a  specific 
legacy;  while  a  designation  of  them  as  simply  ''  twenty-five 
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shares  of  stock,"  without  the  prefix  of  the  word  '*  my/'  was  a 
general  legacy:  Kinaey  v.  JZAem,  2  Ired.  L.  192.  H  then,  such 
a  description  would  be  sufficiently  certain  in  a  will,  we  cannot 
perceive  any  reason  why  it  should  not  be  so  in  a  deed,  as  in 
both  instraments  the  only  requisite  as  to  the  certainty  of  the 
thing  described  is  that  there  shall  be  no  patent  ambiguify  in 
the  description  by  which  it  is  designated. 

A  house  and  lot,  or  one  house  and  lot,  in  a  particular  town 
would  not  do,  because  too  indefinite  on  Hie  taoe  of  the  instru* 
ment  itself:  See  Plummer  v.  OwenSj  Bush.  Bq.  254;  Murdoek  y. 
Andersofij  4  Jones  Eq.  77.  But  ^'  my  house  and  lot,"  imports 
a  particular  house  and  lot,  rendered  certain  by  the  description 
that  it  is  one  which  belongs  to  me,  and  upon  the  taoe  of  the 
instrument,  is  quite  as  definite  as  if  it  had  been  described  as 
the  house  and  lot  in  which  I  now  live,  which  is  undoubtedly 
good.  Where  the  deed  or  will  does  not  itself  show  that  the 
grantor  or  devisor  had  more  than  one  house  and  lot,  it  will  not 
be  presumed  that  he  had  more  than  one,  so  that  there  is  no 
patent  ambiguity,  and  if  it  be  shown  that  he  has  more  than 
one,  it  must  be  by  extrinsic  proof,  and  the  case  will  then  be 
one  of  a  latent  ambiguity,  which  may  be  explained  by  similar 
proofl 

It  is  true  that  in  the  case  of  the  latter  kind  of  ambiguity, 
the  extrinsic  proof  may  turn  out  to  be  insufficient  to  remove 
the  uncertainty  thus  raised,  and  the  grant  or  devise  may  £Edl 
on  that  account,  but  that  is  very  different  from  the  case  of  a 
patent  ambiguity,  which  is  always  a  question  for  the  court, 
and  in  which  the  court  must  see  that  the  subject-matter  of  the 
grant  or  devise  is  so  uncertain  that  there  is  nothing  described 
to  which  any  proof  can  apply.  The  case  of  Edmundson  v. 
Hoohj  11  Ired.  L.  373,  to  which  we  have  been  referred  by  the 
plaintiff's  counsel,  furnishes  an  apt  illustration.  In  that  case, 
it  appeared  that  the  sheriff  held  several  executions  against  John 
Hooks  and  others;  one  against  John  Hooks  alone,  and  one 
against  John  Hooks  and  one  Woodard.  The  sheriff's  deed 
recited  all  these  executions,  a  levy  upon  ^*  the  defendant's  lots 
at  Nahanta  depot,"  a  sale;  and  thereupon  conveyed  '^  the  lots 
levied  on  "  to  the  lessor  of  the  plaintiff.  The  court  very  prop- 
erly held  it  to  be  a  case  of  patent  ambiguity,  and  that  the 
description  of  the  lots  intended  to  be  conveyed  was  too  uncer- 
tain to  be  good.  ''  Were  the  lots  those  of  John  Hooks  alone, 
or  one  of  the  other  defendants  in  the  execution?  Or  were  they 
the  joint  property  of  all?  "    There  was  undoubtedly  an  unoer- 
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tainiy  as  to  whose  property  the  lots  were,  which  was  apparen 

^  apoQ  the  face  of  the  deed  itself,  and  of  course  the  court  was 

^  obliged  to  say  that  the  description  was  void  for  the  unoer- 

'  tainty.    Had  John  Hooks  been  the  only  defendant  in  the 

execution,  then  the  description  of  *'the  defendant's  lots  at 

Nahanta "  would  have  pointed  to  something  definite,  to  wit, 

fTohn  Hooks's  lots  at  that  place,  and  the  dedsioa  would  have 

been  different. 

The  judgment  is  aflBnned. 

DswMUWMW  nr  Dikd  SufFimssT  td  Pasi  Txomz  Qtm  AieoBtrndtr-w,  Jinihi^§ 
Ms^n,  70  Am.  Dm.  814,  and  ooUeetod  oaaei  in  note  timeto  818. 

Cossrauormy  of  Dsid  d  iob  Ooukt:  See  nnnMroat  omm  etted  to  this 
point  in  tho  •xtnded  nots  to  Fagiit  t.  Ooimofyp  69  Abl  Doo.  454,  twiting  ol 
OQOotniotion  of  wzitin^  whan  a  qneitioa  for  the  ooort^  and  when  lor  the 
jniy. 

driaim  of  PaoroiPAL  Camm^^AH  "mj^  land  on  both  ndm  of  Haw 
riTer  la  aa  dafiute  aa  "ay**  hooae  and  lot  in  the  town  of  Jeftnoo}  or 
"the  land  on  which  I  liTe;"  or  the  land  of  which  A  died  aeiaad  and  poa- 
aaaaed,  and  which  no  doaht  ia  good:  ffeiUt^  t.  VRfaon,  81  K.  a  400L  In 
Farmer  t.  Botti^  88  Id,  888^  889,  nnmeroiia  inatanoaa  of  anfBmant  and  insnl  • 
ficient  <Viafii  intloni  of  land  in  deeda  are  giTan,  and  ^""^w  tban  ia  eitad  the 
frine^al  oaaa  to  the  firat  point  in  the  ^Uabtu,  Mfwtk 


Mendbnhall  V.  Pabish. 

[SJoiraa'a  Law,  106^1 
nr  Deed,  st  Baboadiob,  of  the  leoeptioB  of  the 
aration-mon^y,  la  a  bar  to  an  action  at  law  for  the  pnichaie  raantj^ 

Thx  opinion  contains  the  fiEU^ts. 
JforeAeod  and  McLean^  for  the  plaintiffs. 

FijmU  and  Oorrdl^  fiv  the  defendant. 

By  Courti  Maslt,  J.  This  is  an  action  of  OBmrnptU^  in 
which  the  plaintiff  alleges  a  liability  of  the  defendant  upon 
an  undertaking,  that  he  would,  in  consideration  of  a  deed  for 
a  certain  patent  right,  to  be  used  in  the  state  of  Arkansas,  pay 
therefor  six  hundred  dollars,  at  three  months'  credit,  and 
nuike  a  good  note  for  it.  The  declaration  is  in  two  counts:  1« 
For  not  making  the  note;  2.  For  not  paying  the  money. 

The  case  turns  upon  the  effect  of  a  release,  pleaded  as  a  bai 
to  the  recovery,  and  which  is  found  in  the  deed,  for  the  right 
to  use  the  patent  above  referred  to,  and  dated  the  twelfth  of 
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October,  1867.  We  oonour  with  his  honor  that  the  release  in 
the  deed  is  a  bar  at  law  to  the  plaintiff's  recovery  on  either 
count.  In  either  aspect,  it  is  an  action  for  the  consideration 
expressed  in  the  deed*  The  consideration  is  there  declared  to 
be  paid,  and  the  plaintiffSi  who  are  the  grantors  in  the  deed, 
are  estopped  to  deny  it  in  this  action. 

This  question  was  brought  directly  into  judgment  in  the 
case  of  Brocket  y.  Fo^ettej  1  EJAwks,  64;  and  it  was  there  held 
that  when  a  deed  contains  an  acknowledgment,  by  the  bar- 
gainor, of  the  reception  of  the  consideration-money,  with  an 
exoneration  therefrom,  it  amounts  to  a  bar  to  the  action  for  the 
purchase-money,  and  that  parol  evidence  shall  not  be  received 
to  contradict  the  averment  of  payment  in  such  case. 

The  same  principles  are  decided  in  the  case  of  Lowe  v. 
Wecaheriey^  4  Dev.  &  B.  212;  and  are  again  recognized  in 
the  cases  of  Crawley  v.  Timberlahej  1  Ired.  Eq.  846,  S.  C,  2 
Id.  460,  where  equity  takes  jurisdiction  and  relieves  from  Ihe 
legal  effect  of  such  release  upon  a  case,  made,  of  ignorance 
and  misapprehension. 

Our  attention  has  been  called  to  the  case  of  Bobbins  v.  Lovef 
8  Hawks,  82;  and  Lcme  v.  Wingate^  8  Ired.  L.  826.  There  is 
no  conflict,  as  we  think,  between  these  cases  and  the  cases  of 
Brocket  v.  Foscue,  aupra,  and  Lowe  v.  Weatherieyy  eupra. 

The  first,  Bobbim  v.  Love^  mfpra,  was  an  action  of  oa- 
swnpsUf  for  a  balance  of  one  thousand  dollars  due  for  mer- 
chandise sold.  The  defendant  was  permitted  to  introduce 
a  deed  for  a  house  and  lot,  in  which  the  consideration  was 
stated  to  be  one  thousand  dollars  in  hand  paid,  and  to 
prove  by  the  subscribing  witness  that  it  was  paid  by  an  agree- 
ment to  consider  the  debt  for  the  goods  extinguished.  This 
was  held,  not  to  be  a  contradiction  of  the  deed,  but  proof  of  a 
distinct  fact  only,  as  to  how  the  money  came  which  the  de- 
fendant acknowledges  the  reception  of,  in  his  deed  to  the 
plaintiff.  Thus,  without  contradicting  his  deed,  the  defendant 
was  enabled  to  show  distinct  (sLCiB  which  amounted  to  an  ac- 
cord and  satisfaction,  and  which  furnished,  of  course,  a  com- 
plete answer  to  the  plaintiff's  action  of  asmmpHt. 

The  other  case.  Lane  v.  WtngatCj  3  Ired.  L.  826,  was  an  action 
of  assumpsit  also,  upon  a  parol  obligation,  not  under  seal,  with 
condition  for  the  support  of  an  aged  woman  slave.  No  consid- 
eration was  stated  in  the  writing,  and  the  plaintiff  resorted  to 
evidence  dehors  the  instrument,  and  showed,  upon  a  sale  of 
negroes  by  plaintiff  to  defendant,  he  wished  to  puix)hase, 
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bendes  those  the  plaintiff  was  willing  to  sell,  a  bqr  by  the 
name  of  DanieL  Plaintiff's  objection  to  the  sale  of  Daniel 
was,  that  he  wanted  him  to  wait  on  the  old  woman  referred  to 
in  the  condition  of  the  obligation.  And  thereupon,  the  defend- 
ant agreed,  if  the  plaintiff  would  sell  him  Daniel,  he  woold 
maintain  the  woman  for  life,  and  accordingly  entered  into  the 
obligation  on  whidi  the  action  was  brought  Defendant,  in 
answer  to  the  action,  introduced  the  deed  of  sale  for  Daniel 
and  other  slav^  in  which  plaintiff  acknowledges  that  he  had 
receiyed  a  sum  in  full  for  the  said  negroes,  and  contended  that 
plaintiff  was  estopped  by  the  said  deed  from  recovering  under 
the  said  agreement.  But  the  court  held  otherwise,  upon  the 
ground  that  the  agreement  was  a  distinct  obl^ation,  growing 
•oat  of  the  sale  of  Daniel,  and  that  it  was  not  any  part  of  the 
money-consideration,  the  recqption  of  which  was  aclmowledged 
in  the  deed,  and  there  was,  therefore,  no  estoppel. 

Both  these  cases  were  put  upon  peculiar  grounds,  and  wero 
not  supposed  by  the  learned  judges  who  then  presided  in  the 
oourt  to  impugn  at  all  the  doctrine  of  estoppel  by  deed,  and 
oannot,  therefore,  be  rightfully  invoked  for  that  purpose. 

In  the  case  now  before  us,  the  action  is  for  the  recovery  of 
the  consideration  mentioned  in  the  deed — ^the  purchase-money 
of  the  patent.  For  we  do  not  perceive  that  it  varies  the  matter 
or  object  of  the  action  whether  the  recovery  be  had  upon  the 
count  for  six  hundred  dollars,  the  price  of  the  patent,  which 
was  to  be  paid  after  three  months'  time,  or  for  the  six  hundred 
doUara  as  damages  for  not  giving  a  good  note  in  the  mean 
time  for  the  price  aforesaid.  It  is  equally  an  action  for  the 
recovery  of  the  consideration-money  of  the  deed,  and  this  the 
party  plaintiff  has  acknowledged  by  his  deed  to  be  paid.  He 
is  concluded  by  his  acknowledgment  under  seal. 

Judgment  afibmed. 

Esromn.  sr  Bsomis  ni  Dbsds:  See  Ojforw  t.  JBmiieoU,  66  Am.  Dto. 
4M^  ud  note  liOa. 

BacBCAii  nr  Dwmd  AonrowLSDenra  Patukt  of  oontidaratioa-iiioney^  iflbol 
«C:  8m  Wood  t.  Chcqpin,  S7  Aid.  0m.  62;  Llo^  t.  L^neh.  70  Id.  137,  aad 
fitetiiim  in  notes  to  tbflM 
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» 

State  v.  HABBifl, 

[8  JONM'i  L4W,  lai]   . 

Wtau  On  ALLiGn>  10  mm  Diav  ajxd  Dumb  ibom  bd  Both  d  Ab* 
BAioina>  lOB  MuBi>iB»  it  shoold  be  left  to  a  jury  to  deternune  wfastiMr 
he  is  of  nnsonnd  mind,  incapable  of  understanding  the  chaige  agiinst 
him»  and  the  nature  and  purpose  of  the  trial,  and  his  ri^ts  tlieran.  If 
the  Jury  find  these  inaes  in  his  fikTor,  he  should  not  be  plaoed  upon  hia 
triaL 

MuBDEB.  Defendant  was  indicted  and  arraigned,  when  it 
was  suggested  that  he  was  a  mate,  having  been  deaf  and 
dumb  from  birth.  The  counsel  for  the  state  admitted  this, 
and  moved  the  court  that  a  plea  of  "not  guilfy"  be  entered, 
and  that  the  trial  proceed.  It  was  then  objected  by  defend* 
ant's  counsel  that  the  prisoner  was  insane,  and  unable  to  plead 
to  the  indictment;  whereupon  the  court  denied  the  motion  of 
the  state's  counsel,  and  ordered  a  jury  to  inquire:  1.  Whether 
the  accused  was  able  to  plead  to  the  indictment;  2.  Whether 
the  prisoner  was  sane  or  insane.  The  court  instructed  the 
jury,  against  the  objections*  of  counsel  for  the  state,  that  if 
they  believed  fit>m  the  evidence  that  the  defendant  was  of  un« 
sound  mind,  incapable  of  understanding  the  charge  against 
him,  and  could  not  be  made  to  understaod  the  purpose  and 
nature  of  the  trial  and  his  rights  thereat,  they  should  find  the 
above  issues  in  his  favor;  which  they  did.  Whereupon  the 
court  refused  to  put  the  accused  upon  his  trial,  and  from  thia 
order  an  appeal  is  taken. 

W.  A.  Jenkinsj  aUamey^eneralf  and  Orahan^  for  the  state. 

MiUer  and  Reade^  teat  the  defendant. 

By  Court,  Battle,  J.  The  proceedings  in  this  case  ava  a 
novelty  in  the  administration  of  criminal  justice  in  this  state^ 
and  but  for  the  light  which  is  thrown  upon  them  by  some 
recent  decisions  in  that  country  from  which  our  common  law 
is  derived,  we  might  find  a  difficulty  in  dealing  with  them. 

In  Bex  V.  Dysonj  which  is  reported  in  Russ.  &  Ky.  528^ 
and  also  in  a  note  to  Bex  v.  Pritchard^  7  Gar.  &  P.  303,  S.  C.^ 
32  Eng.  Com.  L.  518,  the  prisoner  was  indicted  for  the  murder 
of  her  bastard  child,  by  cutting  off  its  head.  She  stood  mute; 
and  a  jury  was  impaneled  to  try  whether  she  did  so  by  malice 
or  by  the  visitation  of  Ood;  and  evidence  having  been  given  of 
her  always  having  been  deaf  and  dumb,  the  jury  found  tbsi 
she  stood  mute  by  the  visitation  of  God. 
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The  learned  judge  then  examined  a  witnees  on  oath,  who 
aware  that  he  was  acquainted  with  her,  and  that  she  could  be 
made  to  understand  some  things  by  signs,  and  could  give  her 
answers  in  the  same  way.  The  witness  was  then  sworn  as  fol* 
lows:  ''You  swear  that  you  will  well  and  truly  interpret  aud 
make  known  to  the  prisoner  at  the  bar,  by  such  signs,  ways, 
and  methods  as  shall  be  best  known  to  you,  the  indictment 
wherewith  she  stands  charged;  and  also,  all  such  matters  and 
things  as  the  court  shall  require.to  be  made  known  to  her;  and 
also,  well  and  truly  to  interpret  to  the  court  the  plea  of  the 
oaid  -pnaoDer  to  the  indictment,  and  all  answers  of  the  said 
prisoner  to  the  said  matters  and  things  so  required  to  be  made 
known  to  her,  according  to  the  best  of  your  skill  and  under- 
standing.   So  help  you  God.'' 

The  witness  then  explained  to  her,  by  signs,  what  she  was 
charged  with,  and  she  made  signs  which  obviously  imported 
a  denial,  and  which  he  explained  to  be  so.  This  being  done, 
the  judge  directed  a  plea  of  ''not  guilty"  to  be  recorded.  The 
witness  was  then  called  upon  to  explain  to  her  that  she  was 
to  be  tried  by  a  jury,  and  that  she  might  object  to  such  as  she 
pleased;  but  he  and  another  witness  stated  that  it  was  impos- 
sible to  make  her  understand  a  matter  of  that  nature,  though 
npon  common  subjects,  of  daily  occurrence,  which  she  had 
been  in  the  habit  of  seeing,  she  was  sufficiently  intelligent. 
One  of  the  witnesses  had  instructed  her  in  the  dumb  alphabet, 
but  she  was  not  so  far  advanced  as  to  put  words  together,  and 
and  the  witness  swore  that  though  she  was  then  incapable  of 
understanding  the  nature  of  the  proceedings  against  her,  and 
making  her  defense,  yet  he  had  no  doubt  that  with  time  and 
pains  she  might  be  taught  to  do  so,  by  the  means  used  for  the 
instruction  of  the  deaf  and  dumb. 

The  judge  (Mr.  Justice  J.  Parke)  then  directed  the  jury  to 
be  impaneled  and  sworn  to  try  whether  she  was  sane  or  not; 
whereupon,  the  same  witnesses  were  sworn  and  examined,  and 
proved  her  incapacity,  at  that  time,  to  understand  the  mode 
of  her  trial,  or  to  conduct  her  defense. 

The  judge,  in  charging  the  jury  so  impaneled,  referred  to 
Lord  Hale,  who,  in  his  Pleas  of  the  Crown,  vol.  1,  p.  84,  says: 
"  If  a  man,  in  his  sound  memory,  commits  a  capital  offense, 
and  before  his  arraignment,  he  becomes  absolutely  mad,  he 
ought  not,  by  law,  to  be  arraigned  during  such  his  frenzy,  but 
be  remitted  to  prison  until  that  incapacity  be  removed.  The 
leason  is,  because  he  cannot,  advisedly,  plead  to  the  indict* 

Daa  Vol.  LXXVm— is 
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ment.  And  if  such  person,  after  his  plea  and  before  his  trial, 
become  of  non-sane  memory,  he  shall  not  be  tried;  or  if,  after 
his  trial,  he  become  of  non-sane  memory,  he  shall  not  receive 
judgment;  or  if,  after  judgment,  he  become  of  non-sane  mem 
ory,  his  execution  shall  be  spared;  for  were  he  of  sound 
memory,  he  might  allege,  somewhat,  in  stay  of  judgment  or 
execution.  But  because  there  may  be  great  fraud  in  this 
matter,  yet,  if  the  crime  be  notorious^  as  treason  or  murder, 
the  judge,  before  such  respite  of  trial  or  judgment,  may  do 
well  to  impanel  a  jury  to  inqmre,  ex  offidoj  touching  such  in- 
sanity, and  whether  it  be  real  or  counterfeit."  The  judge  then 
told  the  jury  that  if  they  were  satisfied  that  the  prisoner  had 
not  then,  from  the  defect  of  her  faculties,  intelligence  enough 
to  understaxid  the  nature  of  the  proceedings  against  her,  they 
ought  to  find  her  ''not  sane,"  which  they  accordingly  did. 
His  lordship  thereupon  ordered  her  to  be  kept  in  strict  cus- 
todyi  under  the  89  &  40  Geo.  Ill,  c.  94,  sec.  2,  till  his  majesty's 
pleasure  should  be  known. 

A  similar  cause  occurred  afterwards  before  Baron  Alderson 
(see  Rix  v.  Pritchard^  7  Car.  &  P.  803;  S.  C,  82  Eng.  Com.  L. 
617),  when  he  referred  to  Bex  v.  Dy$<m^  Russ.  &  Ry.  623, 
and  said  the  course  which  Mr.  Justice  Parke  had  pursued  had 
been  approved  of  by  several  of  the  judges,  and  that  he  should 
follow  it.  He  accordingly  had  a  jury  impaneled,  and  told 
them  that  there  were  three  points  to  be  inquired  into:  ''1. 
Whether  the  prisoner  is  mute  of  malice  or  not;  2.  Whether  he 
can  plead  to  the  indictment  or  not;  8.  Whether  he  is  of  su£S- 
cient  intellect  to  comprehend  the  course  of  the  proceedings  on 
the  trial,  so  as  to  make  a  proper  defense;  to  know  that  he  may 
challenge  any  one  of  you  to  whom  he  may  object,  and  to  com- 
prehend the  details  of  the  evidence,  which,  in  a  case  of  this 
nature,  must  constitute  a  minute  investigation.  Upon  this 
issue,  therefore,  if  you  think  there  is  no  certain  mode  of  com- 
municating the  details  of  the  trial  to  the  prisoner  so  that  he 
can  clearly  understand  them,  and  be  able,  properly,  to  make 
his  defense  to  the  charge,  you  ought  to  find  that  he  is  not  of 
Bane  mind.  It  is  not  enough  that  he  may  have  a  general 
capacity  of  communicating  on  ordinary  matters."  The  jury 
returned  a  verdict  that  the  prisoner  was  not  capable  of  taking 
his  trial. 

f  We  have  stated  these  cases  with  more  than  usual  particular- 
ity, because  they  set  forth  clearly  the  true  grounds  upon  which 
a  deaf  and  dumb  prisoner,  whose  feu^ulties  have  not  been  im- 
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proved  hj  the  arts  of  education,  and  who,  in  coneeqnence 
thereof,  cannot  be  made  to  understand  the  nature  and  incidents 
of  a  trial,  ought  not  to  be  compelled  to  go  through  what  must 
be  to  him  the  senseless  forms  of  such  a  trial.  Whether  aris- 
ing from  physical  defect  or  mental  disorder,  he  must,  under 
such  ciicumistances,  be  deemed  ^^not  sane; "  and  of  course, 
according  to  the  great  authority  of  Lord  Hale,  he  ought  not  to 
be  tried.  The  allowance  to  prisoners  in  this  state  the  full 
benefit  of  counsel  in  everything  connected  with  their  trial  has 
not  been  deemed  sufficient  to  change  the  law  as  to  one  mentally 
insane,  and  we  think  it  cannot  have  that  effect  in  a  case,  like 
the  present,  of  a  defect  of  the  physical  faculties.  The  proceed- 
ings in  the  present  case,  including  the  instructions  given  to 
the  jury  by  the  presiding  judge,  are  substantially  the  same  as 
those  in  the  English  cases  to  which  we  have  referred,  and  we 
now  declare  our  approbation  of  them. 

It  will  be  borne  in  mind,  however,  that  when  a  jury  is  im- 
paneled iu  this  state,  in  the  case  of  a  deaf  and  dumb  prisoner, 
there  is  no  need  of  an  issue  to  inquire  whether  he  stands  mute 
of  malice,  because,  even  if  he  could  speak,  and  yet  stood  mute 
designedly,  the  court  must  order  the  plea  of  '*not  guilty"  to 
be  entered  for  him,  as  required  by  the  revised  code,  chapter  35, 
flection  29. 

It  must  be  certified  to  the  court  below  that  there  is  no  error 
in  the  record. 

Judgment  affirmed. 


Ikbakitt  ab  DKnoias  to  Gbimb:  Fnenum  ▼.  Peopkf  47  Am.  Dm.  116^  and 
Boto  237;  tee  also  2  Buh.  GrixD.  Ft.,  tea  666;  and  lAwaon'i  Innaitgr  «■  » 
Daiflnn  to  Crimea  918;  tea  IQS;  both  ostmg  the  prinoipal 


LiTTLB   V.    HOBBS. 

[8  JOKBS'B  Law.  1!79l] 
TaovaH  Oovknabt  bi  with  Two  or  Mobs  Joiktlt,  it  ahaU  be  taken  to 
be  aeveral,  and  eaoh  of  the  oo^enantees  may  bring  an  aetion  lor  the 
breaoh,  and  for  hia  paartiooUr  damage,  if  the  intereat  and  oanae  of  aotioB 
of  eaoh  la  aeveraL  TheinaertionoromtBaionof  wordaof  aeveranoemakea 
BO  difEarenoe  aa  to  the  ooTeoanteea,  the  aetion  in  aU  eaaea  f oUoiring  the 
intereet»  withoat  regard  to  the  words  of  the  oo^enant. 

CovENABT.    The  opinion  states  the  Ceicts. 
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Boydenj  for  the  plaintiff. 
Thomp9onj  for  the  defendant. 

By  Court,  Manly,  J.  Seyeral  objections  were  made  to  plain- 
tiff's  recovery  in  this  case,  all  of  which  have  been  abandoned 
in  this  court,  except  the  second,  in  order;  viz..,  that  there  were 
two  covenantees  in  that  part  of  the  instrument,  the  breach  of 
which  is  assigned  as  the  ground  of  this  action,  and  that  these 
should  have  joined.  We  do  not  think  this  objection  can  be 
sustained. 

The  parties  to  this  covenant,  other  than  Hugh  and  Patsey 
Little,  bind  themselves,  each  separately,  to  the  two  latter  in 
the  sum  of  five  thousand  dollars,  to  allow  the  said  Hugh  and 
Patsey  a  full  share  of  their  &ther's  estate.  The  interest  of  the 
covenantees  in  this  stipulation  is  manifestly  several.  Damages 
for  its  violation  result  to  each,  irrespective  of  the  other,  and 
consequently,  each  may  maintain  an  action,  according  to  the 
distinction  taken  in  the  case  of  EccUston  v.  Clipsham^  1  Saund. 
153.  In  a  note  to  that  case,  it  is  stated  that  though  a  cove- 
nant be  with  two  or  more  jointly,  yet  if  the  interest  and  cause 
of  action  of  the  covenantees  be  several,  the  covenant  shall  be 
taken  to  be  several,  and  each  of  the  covenantees  may  bring  an 
action  for  his  particular  damage,  notwithstanding  the  words  of 
the  covenant  are  joint;  and  for  this  there  are  cited  a  number 
of  authorities. 

The  law  now  seems  to  be  settled  that  the  insertion  or  omis- 
sion of  words  of  severance,  such  as  ^'with  them  and  each  of 
them,"  can  make  no  difference  as  to  the  covenantees,  but  that 
the  action  will,  in  all  cases,  follow  the  interest,  without  regard 
to  the  words  of  the  covenant. 

The  paragraph  cited  on  the  argument,  from  1  Ghitty's 
Pleading,  12,  is  based  upon  a  case,  Peirie  v.  Bury^  reported  in 
8  Bam.  &  Cress.  353;  S.  C,  10  Eng.  Ck>m.  L.  165;  and  the 
language  of  the  author  is  to  be  interpreted  with  reference  to 
the  principles  decided  in  that  case.  It  was  a  covenant  with 
three  persons,  that  if  covenantor's  wife  survived  him  that  his 
heirs,  executors,  and  administrators  should  pay  to  them  an 
annuity  for  her.  Here,  a  joint  action  was  held  necessary,  for 
the  reasons,  as  stated  by  the  judges  who  delivered  the  opin- 
ions,  that  it  was  a  trust,  and  the  covenantees  trustees,  who 
were  not  to  have  any  part  of  the  money  to  their  own  use,  but 
jointly  receive  the  same  as  a  security  for  the  execution  of  the 
trust,  like  a  trust  conferred,  in  a  sin^lar  way,  upon  executors. 
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This  case  recognizes  the  distinction  taken  hj  Williams  in 
his  notes  to  Saunders,  referred  to  above;  vis.,  that  the  rights 
of  covenantees  as  to  actions  upon  the  covenants  will  depend 
upon  the  nature  of  their  interests,  whether  j<nnt  or  severaL 

Judgment  affirmed. 

CowwKAxrr  sr  Qmwerml  wim  Oin^  wImq  ngHdad  u  wnanl:  ffatkkm  ▼. 
Lmbard,  83  Am.  Deo.  M5.  Oovanaat  to  wronl  ihoiild  bo  molded  aooovd* 
mg  to  the  interest  of  the  pertioib  >Bd  eooh  sheO  reoofor  lor  a  bteeuh  eo  Iv  ee 
kb  own  intanste  erteod:  Xal^  T.  AoOdnd;  SO  Id.  700. 


Foabd  v.  ATLAyrio  and  North  Gabolina  R  R  Ga 

[8  Jome's  Law,  sHu] 

lUniBOAP  OonKAST  IB  WOT  LzABLB  AS  OoKiiOK  OABaiMS,  bot  00  moce  boileo 
for  hixoy  wtae  the  agent  of  the  eompony  is  guilty  of  tte|^{genoe  in  liSl- 
ing  to  ddiTor  m  pieoe  of  meoldnery  ooniigned  to  him  for  shipment  with 
oflier  pieoeo  of  meohiiiory. 

MiASDU  ov  DAXAon  AAAiHsr  RiniROAP  CoKPAmr  for  the  nas^igsnoo  of  its 
egent  in  fiuling  to  deliTor  a  pieoe  of  ineohinery  eoosigned  to  him  with 
otiier  pieoee  of  meehhiflry,  for  shipment^  end  by  whieh  the  whole  ii  kept 
idle^  is  oompoDsation  for  the  oapital  inirested— that  is,  legal  interesfe;  alee 
lor  any  workmen  thus  neeeemrily  unemployed^  egpeneee  ineured  in 
sending  for  the  missmg  machinery,  end  any  other  damagee  whioh  are  the 
direet  and  neoessary  result  of  saoh  negUgenoe. 

Casb.    The  opinion  contains  the  UctB. 

Jones  and  LovBj  for  the  plainti£P. 

Bayden,  for  the  defendant 

By  Court,  Battle,  J.  Upon  the  trial,  it  seems  to  have  been 
conceded  that  the  defendants  were  not  liable  as  common  car* 
riers  for  their  neglect  to  send  on,  in  proper  time,  the  pipe  in 
question.  It  was  decided  in  the  case  of  Boner  y.  Merchants* 
Steamboat  Company^  1  Jones  L.  211,  that  a  company  whose 
ordiDary  business  was  to  transport  goods  by  water  for  freight 
was  not  bound,  as  to  the  time  of  delivery,  as  common  carriers, 
bat  as  mere  bulees  for  hire;  and  we  think  the  same  rule  must 
be  applied  to  a  company  which  carries  goods  for  freight  on  a 
railroad.  The  rule  of  negligence,  in  such  cases,  makes  the 
bailee  bound  for  ordinary  care,  and  of  course  makes  him  re« 
sponsible  for  ordinary  neglect.  Applying  this  rule  as  a  test 
to  the  facts  of  this  case,  we  differ  firom  his  honor  in  the  court 
bebw  as  to  the  result  It  is  our  decided  opinion  that  the 
•gent  of  the  company  was  guilty  of  at  least  ordinary  if  not 
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groBS  neglect,  in  forwarding  the  pipe  to  the  defendant.  It  was, 
tinder  instmctions  fix>m  the  agent,  put  on  a  dray,  together 
with  another  single  pipe,  and  a  bundle  of  three  pipes  to  b* 
carried  to  the  company's  depot  When  it  arrived  there,  it  was, 
or  ought  to  have  been,  put  with  the  other  articles  with  which 
it  had  come,  as  shown  by  the  bill  of  lading.  If  it  had  been 
so  placed,  the  agent  who  had  been  furnished  with  the  bill  of 
lading  would  not  have  left  it  behind  when  he  sent  on  the  other 
articles.  A  man  of  ordinary  prudence,  in  the  management  oi 
his  own  aflfairs,  would  not  have  permitted,  while  he  had  the 
bill  of  lading  in  his  own  hands,  one  pipe  to  be  separated  from 
the  others,  and  would  not,  therefore,  have  neglected  to  send 
them  on  as  he  had  received  them,  all  together.  Besides,  when 
he  learned  that  one  of  the  articles  had  not  been  forwarded,  he 
would  have  applied  to  the  ship's  agent  to  assist  him  in  finding 
it  out,  as  soon  as  he  ascertained  that  there  was  some  difficulty 
in  identifying  it.  Mr.  Fisher,  the  plaintiff's  agent,  had  no 
other  means  of  ascertaining  which  it  was  than  any  other  per- 
son, but  Mr.  Taylor,  the  ship's  agent,  had;  and  he  testified 
that  if  he  had  been  applied  to  he  could  easily  have  pointed  it 
out,  so  that  the  greater  part  of  the  delay  might  have  been 
avoided. 

As  a  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court,  as  to  the  legal  liability  of  the  defendant^ 
we  might,  upon  reversing  his  honor's  opinion  as  to  that  ques- 
tion, direct  a  judgment  to  be  entered  upon  the  verdict  for  the 
plaintiff,  but  for  the  objection  of  the  defendant  to  his  honor's 
ruling  upon  the  question  of  damages.  Upon  that  question,  we 
also  differ  from  his  honor.  When  he  made  the  decision,  we 
presume  that  the  case  of  Boyle  v.  Reeder^  1  Ired.  L.  607,  was  not 
called  to  his  attention.  That  was  a  case  where  the  plaintiff 
declared  for  the  breach  of  a  covenant,  in  which  the  defendant 
had  bound  himself  to  furnish  machinery  for  a  steam  saw-mill 
by  a  stipulated  time.  He  claimed,  as  damages,  the  estimated 
value  of  the  profits,  which  he  aUeged  that  he  might  have  made 
if  the  covenant  had  been  complied  with.  The  court  said, 
through  Ruffin,  C.  J.,  who  delivered  their  opinion,  that  "  very 
certainly  damages  are  not  to  be  measured  by  any  such  vague 
and  indeterminate  notion  of  anticipated  and  fancied  profits  o( 
a  business  or  adventure  which,  like  this,  depends  so  much  on 
skill,  experience,  good  management,  and  good  luck  for  suc- 
cess* That  would  make  the  defendant  an  insurer  against 
losses  from  any  cause,  in  a  business  of  hazard,  and  even 
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against  the  plaintiff's  want  of  management.  The  gains  of  the 
business  the  plaintiff  might  have  done,  or  probably  would  have 
done,  cannot  be  correctly  estimated;  and  therefore,  evidence 
offered  with  a  view  of  estimating  tiiem  as  the  standard  of 
damages  was  properly  excluded  as  being  irrelevant  and  tend* 
ing  to  mislead  the  jury."  The  proper  measure  of  damages, 
the  court  said,  was  to  give  the  plaintiff  ^'  a  fiair  rent  for  the 
time,  or  compensation  for  the  capital  invested  and  lying  idle." 
This  rule,  we  think,  will  apply  to  the  present  case;  an«l  being 
one  which  we  find  to  have  been  adopted  by  this  court,  after 
full  consideration,  we  feel  no  inclination  to  disturb  it  In  our 
opinion,  then,  the  plaintiff  will  be  entitled  to  recover  from  the 
defendant,  on  another  trial,  a  compensation  for  his  capital 
invested  while  it  was  lying  idle  for  the  want  of  the  pipe  not  for- 
warded in  proper  time — ^that  is,  the  legal  interest  on  such  capi- 
tal; also  for  any  workman  or  hands  necessarily  unemployed 
for  the  same  cause,  and  also  for  the  expenses  of  sending  the 
machinist  after  the  missing  pipe;  besides  any  other  damages 
which  were  the  direct  and  necessary  result  of  the  defendant's 
negligence. 

The  effect  of  the  error  committed  by  his  honor,  in  respect 
to  the  question  of  damages,  is,  that  the  judgment  must  be 
versed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo. 


Mbasubs  ov  Damdoib  Aajjsn  OoMMOir  Oabrue  iob  Koir*iiiLiviBr  ov 
Goods. — For  a  oMe  siinflar  in  many  retpeeto  to  the  one  hara  raported,  aaa 
Oooper  ▼•  Tomtgp  68  Am.  Dae.  602;  axMnina  also  tha  ettationa  in  tha  note 
605;  also  NeCOu  ▼.  Stmth  Oarotkia  R,  R.  Oo.^  62  Id.  400;  Cbnmw  ▼.  JMaom^ 
63  Id.  474^  and  notea  to  fhasa  oaaoa. 

Mbasubs  of  Dakaobi  iob  Bsxaoh  of  CoxTaior  is  sadh  aa  may  ba  oon- 
tidarad  aa  having  baan  within  tha  Tiew  of  tha  partial,  and  are  tha  direot  and 
naoeanzy  xainlt  of  saoh  braach:  BtaU  ex  rtL  WTOtfbrd  ▼.  Fo^,  65  N.  0.  271; 
Man  ▼.  Bamuiff  74  Id.  16^  eiting  tha  prinoipal  oaae^  whieh  it  qnotad  from  in 
RubtrU  V.  Cb/€^  82  Id.  204»  aa  to  tha  maatore  of  damagat  for  breach  of  oon- 
tnot  In  the  latter  eaae^  defendant  agreed  to  keep  up  a  dxmion  f enoe,  but 
did  not  folfiU  hia  oontmct^  whereby  plaintiff 'e  crop  wae  rery  mnch  injured 
by  tiia  nvfagea  of  hoge»  and  tha  court  held  that  ha  wae  entitled  to  reoorer 
eoflh  damagee  aa  woold  repair  the  fence  end  compenrnte  him  Cor  the  Injury 
done  by  tiie  atoek  before  he  had  time  to  drive  it  ont  and  pat  nptha  lanceii 
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Fuei'iB  OoimBiiOT  Wall  vqe  SvnoBT  ov  tbxee  Houiub  on 
Una  of  their  reipeotnre  lota,  and  continna  to  oooapy  tba  aaina  to 
tfaaa  twen^-ona  yeaxs,  under  an  agreement  oon  taming  no  ezpreoi  atipn* 
laftion  aa  to  the  oontinnance  or  termination  of  sach  joint  nae  of  tfa« 
wall,  one  of  the  partiea  may,  if  he  dedrea  to  remove  the  building  upon 
hia  lo^  in  order  to  ereot  another  thereon,  notify  the  other  of  hia  inten- 
tion to  remove  that  portion  of  the  wall  atanding  upon  hia  land*  and 
upon  the  other  party'a  refnaing  to  anffer  or  permit  aaoh  remoral,  he  may 
proceed  to  take  tiie  wall  down,  naing  dne  and  proper  oare  to  prerent  in* 
jmy  to  that  part  of  the  wall  atanding  npon  the  lot  of  the  other  party 
without  being  liable  in  an  action  therefor. 

XlTLI  BT  PUBORimON  ICDBV  BB  fiPBGEALLT  PutAIXDX 

FlUBBUMirrioir  or  Obast  ov  Eabehxnt  ariaing  from  twenty  yeam*  a^Joiy* 
ment  ia  not  oondaaive^  bnt  may  be  rebntted. 

The  opinion  states  the  fiacts. 
Coffin  and  MUehell^  for  the  plaintiff. 
/•  D.  Frenehj  6x  the  defendant 

By  Court,  Peck,  J.  The  declaration  discloses  that  the  de- 
fendant, being  desirous  to  remove  the  building  upon  his  loC^ 
in  order  to  erect  thereon  one  better  adapted  to  its  increased 
value,  notified  the  plaintiff  of  his  intention  to  take  down  that 
part  of  the  division  wall  which  stood  upon  his  ground,  and 
upon  the  plaintiff's  refusal  to  suffer  or  permit  such  removal, 
proceeded  to  take  the  same  down,  using  due  and  proper  car^ 
tc  prevent  injury  to  that  part  of  the  waU  which  stood  upon 
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the  lot  of  the  plaintiff.  This,  the  defendant,  as  owner  in  fee 
of  the  ground,  had  an  undoubted  right  to  do,  unless  he  was 
urecluded  by  the  other  fects  set  forth  in  the  declaration. 
These  te^cta  are,  the  agreement  to  construct,  and  the  actual 
construction  of  a  common  partition  wall  for  the  support  of  both 
houses,  by  the  grantors  of  the  plaintiff  and  defendant,  on  the 
line  of  their  respectiye  lots,  in  April,  1831,  and  the  continued 
occupancy  and  common  user  of  such  partition  wall,  by  them 
and  their  said  grantees,  up  to  May,  1852,  when  the  defendant, 
after  notice,  removed  his  portion  of  the  walL  The  agreement 
did  not  contain  any  express  stipulation  as  to  the  continuance 
or  termination  of  such  joint  use  of  the  wall;  but  the  plaintiff 
insists,  that  it  conferred  upon  him  a  right  to  the  use  of  the 
entire  wall  for  the  support  of  his  building  for  all  time,  or  at 
least,  ^' until  the  wall  should  become  unfit  for  its  original  pur- 
pose," and  that  neither  party  could  take  down  his  part  without 
the  consent  of  the  other. 

We  have  not  seen  any  English  case  which  expressly  deter- 
mines that,  in  a  case  like  the  present,  an  action  could  be 
maintained  by  the  plaintiff,  though  it  is  intimated  by  Little- 
dale,  J.,  in  WUuhire  v.  Sidford^  1  Man.  A  Ry.  404,  8.  C,  17 
Eng.  Com.  L.  675,  that  neither  party  would  have  the  right  to 
poll  the  wall  down.  But  we  have  been  referred  to  several 
cases  in  New  York,  as  to  '*  party-walls,'^  said  to  be  decisive  of 
the  point.  Strictly  speaking,  a  ''party-wall"  is  one  built  or 
supposed  to  have  been  built  at  joint  expense  and  upon  ground 
owned  in  common,  so  that  each  adjoining  proprietor  has  an 
undivided  interest  in  every  part  of  the  waU  and  the  ground 
on  which  it  stands:  Gale  &  Whatley  on  Easements,  201; 
though  the  term  is  often  applied  to  designate  a  mere  division 
wall;  and  the  statutes,  in  England  and  New  York,  denomi- 
nate a  wall  built  at  joint  expense  and  upon  the  line  of  two 
adjoining  proprietors,  a  party-wall. 

"Rights  to  a  party-wall  may  arise  in  consequence  of  the 
special  agreement  of  the  party,  and  in  that  event,  whatever 
are  the  provisions  of  the  contract,  they  govern.  In  the  absence 
of  any  agreement,  party-walls  are  generally  regulated  by  the 
acts  of  the  local  legislatures:"  2  Bouv.  Inst.  177,  178. 

We  have  not  in  this  state  any  act  regulating  party-walls, 
and  consequently  the  rights  and  liabilities  of  the  parties  in 
this  case  must  depend  upon  the  provisions  of  the  contract 
between  them  and  the  principles  of  law  applicable  to  those 
provisions. 
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The  cases  mainly  relied  on  by  the  counsel  for  the  plaintiff 
to  sustain  a  recovery  in  this  case  are:  Partridge  v.  Oilberty  8 
Duer,  184;  8.  C,  15  N.  Y.  601  [69  Am.  Dec.  632];  Eno  r. 
Del  Vecehioj  4  Duer,  53;  8.  C,  6  Id.  17;  and  Webster  v.  Stevem^ 
6  Id.  553. 

The  cases  cited  from  3,  4,  and  6  Duer  are  all  cases  in  which 
the  owner  of  two  adjoining  lots  built  a  house  upon  each,  with  a 
common  partition  wall  on  the  line  of  the  two  lots,  and  subse- 
quently conveyed  each  lot  to  different  purchasers,  between 
whom  the  controversy  arose.  In  such  a  case,  the  right  to  the 
use  of  the  entire  partition  wall  would  pass  by  the  deed  to  each 
grantee  as  an  appurtenance  to  the  house  conveyed  to  him,  and 
is  therefore  plainly  distinguishable  from  the  case  before  us. 

The  case  cited  from  5  Duer,  however,  is  in  some  respects 
like  the  case  at  bar.  In  that  case,  a  division  wall  was  erected 
by  two  several  lessees  of  lots,  upon  the  line  of  their  respective 
lots,  for  the  support  of  houses  erected  by  them  respectively, 
and  without  any  express  stipulation  as  to  the  continued  use; 
but  in  that  case,  the  suit  was  brought  some  time  after  the  ex- 
piration of  the  leases,  by  and  against  subsequent  grantees,  in 
fee-simple,  of  the  lessor,  on  the  ground  that  the  easement  cre- 
ated by  the  lessees  still  attached  to  the  buildings  erected  by 
them;  and  the  case  was  finally  disposed  of  in  favor  of  the  de- 
fendant, who  had  removed  the  wall,  for  the  reason  that  the 
easement  created  by  the  lessees  could  not  affect  the  rever- 
sioner. The  court,  however,  do  say,  that ''  when  the  owners  of 
adjoining  lots  construct,  by  mutu^  consent,  a  wall  i>artly  on 
the  lot  of  each,  for  the  common  support  of  the  buildings 
erected  by  them  on  their  respective  lots,  and  the  same  is  used 
as  a  wall  for  common  support  for  twenty  years,  such  wall  is 
strictly  a  party-wall,  within  the  legal  meaning  of  that  term, 
and  the  owner  of  each  has  an  easement  on  the  portion  of  the 
wall  standing  on  his  neighbor's  land  for  its  support;  and  that 
neither  could,  during  the  term  common  to  both,  claim  a  right 
to  interfere  with  the  easement  of  the  other  in  the  wall,  which 
they  had,  by  common  consent,  erected  as  a  party-waU  between 
them."  The  judge,  delivering  the  opinion,  says  that  the 
proposition  is  undoubtedly  true,  but  cites  no  authority.  He 
terms  the  right  thus  acquired  ^'an  easement,"  and  seems  to 
base  it  in  part  upon  the  contract,  and  in  part  upon  the 
length  of  time  it  has  been  enjoyed.  Mere  length  of  tima^ 
as  such,  could  not  confer  the  right,  because  there  could  not 
be.  in  the  nature  of  things,  an  adverse  possession  in  the 
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supposed;  and  for  a  similar  reason,  there  being  a  unity  of 
poeseseion  between  the  dominant  and  servient  tenements, 
twenty  years  of  common  use  and  enjojrment  could  not  create 
an  easement  by  prescription:  Oale  A  Whatley  on  Easements, 
86.  If  any  easement  was  thereby  created,  it  was  an  ^'ease- 
ment of  necessity" — that  is,  one  implied  by  law  to  carry  into 
effect  the  intention  of  the  parties:  Id.  53. 

And  this  seems  to  be  the  view  of  Shankland,  J.,  in  Par^ 
iridge  v.  Gilbert,  15  N.  Y.  607  [69  Am.  Dec.  632].  The  stat- 
utes of  New  York,  as  to  party-walls,  may  or  may  not  have 
influenced  the  decision,  but  it  is  clear  that  the  question  of 
easement  or  no  easement  must,  in  this  state,  depend  solely 
upon  the  proper  construction  of  the  contract  set  forth  in  the 
amended  declaration.  The  agreement  as  to  the  wall  stated 
m  the  declaration  is,  that  the  parties,  being  about  to  erect 
dwelling-houses  upon  their  respective  lots,  agreed  to  and  did 
build  a  partition  waU  for  the  support  of  both  houses,  one  half 
thereof  being  upon  each  lot.  The  parties  made  no  express 
stipulation  as  to  the  duration  of  the  joint  use  and  occupancy 
of  the  partition  wall,  as  they  well  might  and  perhaps  ought  to 
have  done.  Can  the  court  now  do  it  for  them;  and  if  so,  how 
long  is  it  to  endure,  and  when  is  it  to  terminate?  Must  there 
be  mutual  consent,  or  ruinous  decay  of  the  wall,  before  it  is 
taken  down?  or  may  it  be  terminated  by  either,  if  his  interest 
or  convenience  reqidre  it?  On  the  one  hand,  it  may  be  said 
that  the  wall  was  built  for  the  support  of  the  two  houses,  and 
the  parties  must  have  designed  it  to  remain,  so  long  as  either 
of  the  houses  required  its  support,  and  that  having  been  built 
by  mutual  consent,  and  money  expended  on  the  faith  of  its 
permanency,  neither  party  should  arbitrarily  terminate  it; 
while  on  the  other  it  may  also  be  said  that  it  was  built  for  the 
mutual  benefit  and  convenience  of  both  at  the  time,  and  in  the 
absence  of  express  stipulation,  should  remain  no  longer  than 
their  mutual  benefit  may  require;  that  it  was  erected  under 
the  state  of  things  then  existing,  and  should  not  be  insisted  on 
when  the  circumstances  are  entirely  changed;  that  when  the 
contract  was  made,  the  ground  was  suited  only  for  ordinary 
dwellings,  and  should  be  terminated,  if  either  party  desire  it^ 
whenever  fuhion  or  expanded  commerce  may  require  its  ap- 
propriation to  marble  palaces  or  extended  warehouses. 

We  think,  however,  that  the  contract,  like  all  others,  is  to 
receive  a  reasonable  construction  to  affect  the  reasonable  intent 
of  the  parties,  deducible  fix)m  the  words  employed,  as  applied 
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to  the  drcumfitances  surroonding  the  contracting  i>arti68.  If 
it  IB  onreasonable  to  confer  upon  either  party  the  right  to 
arbitrarily  terminate  it  at  any  time,  it  is  equally  unreasonable 
tc  pemdt  either,  from  sheer  obstinancy  or  mere  caprice,  to 
insist  upon  its  continuance  under  a  material  change  of  the  cir- 
cumstances. In  agreeing  to  construct  the  wall,  the  parties, 
probably,  did  not  look  to  the  future,  but  only  to  the  present. 
Their  arrangement  had  reference  to  the  immediate  use,  rather 
than  to  the  future  availability  of  their  properties,  or  the  con- 
tinued use  would  have  been  matter  of  express  agreement,  and 
not  left  to  mere  construction.  The  city,  then,  comparatively 
in  its  infSEmcy,  was  rapidly  advancing  to  the  material  prosper- 
ity it  now  enjoys,  and  we  can  scarcely  infer  that  either  party 
supposed  he  was  creating  a  permanent  incumbrance  upon  his 
lot,  or  a  hindrance  to  its  appropriation  to  other  uses,  if  the 
rising  fortunes  of  the  city  should  render  the  change  desirable. 
The  declaration  shows  that  the  wall  was  used  and  enjoyed  by 
the  parties  for  more  than  twenty-one  years;  that  the  improve- 
ments by  that  time  had  become  wholly  unsuited  to  the  in- 
creased value  and  capabilities  of  the  property.  And  we  cannot 
but  think  that  the  defendant,  after  reasonable  notice  to  the 
plaintiff,  might,  under  the  contract,  remove  his  portion  of  the 
waU,  using  due  and  proper  care  to  prevent  injury  to  the  plain- 
tiff, in  order  to  conform  his  improvements  to  the  changes  which 
time  had  wrought  in  the  value  and  availability  of  the  prop- 
erty. We  do  not  hold  that  the  defendant  had  the  right  at  all 
times,  after  building' the  walls  in  1831,  to  take  his  part  down 
without  the  consent  of  the  plaintiff.  That,  in  our  judgment, 
would  be  as  unreasonable  as  the  construction  for  which  the 
plaintiff  contends.  All  we  do  hold  is,  that  the  facts  stated  in 
the  declaration  do  not  constitute  a  cause  of  action. 

The  time  during  which  the  alleged  easement  was  enjoyed 
by  the  plaintiff  does  not  confer  a  right  to  its  future  enjoyment, 
because  that  eigoyment  was  in  no  sense  adverse,  and  because 
there  was,  during  the  entire  period,  a  unity  of  possession  in  the 
dominant  and  servient  estates.  Again,  a  title  by  prescription, 
being  a  right  or  authority  over  the  property  of  another,  must 
be  specially  pleaded:  Stephens  on  Pleadings,  804  et  seq.; 
which  has  not  been  attempted  in  this  case.  But  again,  if  a 
title  by  prescription  was  averred  as  against  the  defendant,  and 
the  mere  fact  of  twenty-one  years'  enjoyment  was  relied  on  to 
support  it,  we,  as  at  present  advised,  should  probably  hold 
th|it  such  an  unbending  rule  is  not  adapted  to  the  drcum- 
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Btances  and  existing  state  of  things  in  this  country,  as  has 
been  repeatedly  held  in  this  country  in  regard  to  the  prescrip- 
tion of  the  English  law  as  to  ancient  lights;  and  as  to  which, 
see  Parker  v.  FooUy  19  Wend.  818;  Cherry  v.  Steif^  11  Md.  7; 
Haverstick  ▼.  Sipe^  88  Pa.  St.  369;  Napier  v.  Bulynnkley  S  Rich. 
823. 

It  is  said  by  Braiflon,  J.,  in  Parker  ▼.  Foote^  eupra^  that  the 
presumption  of  the  grant  of  an  easement  arising  from  twenty 
years'  enjoyment,  like  the  presimiption  of  payment  of  a  bond, 
etc.,  is  not  a  conclusive  presumption,  but  may  be  rebutted. 
Here  we  have  the  origin  of  the  right  and  the  precise  terms  by 
which  it  was  created,  and  under  which  it  was  enjoyed;  and 
therefore,  if  this  be  correct,  the  claim  to  its  continuance  would 
depend  upon  a  fair  and  reasonable  construction  of  those  terms, 
and  the  result  would  still  be  the  same. 

Demurrer  to  amended  declaration  sustained,  and  cause  re- 
manded. 

Bbiivksrhoff,  C.  J.,  and  Soott,  SuniVF,  and  Oholson,  JJ., 
concurred. 


PABTT-WiLixs.— Wh«n  bfuldiiig  beoomM  by  ige  and  deoay  to  dilapidatad 
tiiat  rebnildiiig  it  neoaMary,  ita  ownar  may,  for  tliat  pnipoae,  and  on  reaaon- 
able  notioe  to  tha  adjoinmg  ownar,  and  uaing  dna  oare  and  akilly  take  down 
and  rebuild  tba  party-waU  witboat  ineiufing  liabili^  to  tha  otfaar  owners 
Partridge  v.  OUbert,  60  Am.  Dec  S32;  and  note  642. 

Twrarr  Thabs*  UnnmBBurrcD  Usbb  or  Basboht  la  prima  /ode  eri* 
dflooe  of  right  to  nae  each  eaaeme&t:  Sttngmtami  ▼.  Woodn^^  47  Am.  Deo. 
166;  ^Vcndk  ▼.  irontiiM,  67  Id.  294;  MtCo^  ▼.  Morrow,  68  Id.  678;  McArthmr 
T.  Gbrrie'a  AdnCr,  70  Id.  629. 


ClKOINKATI   GaZBTTB    GoMPANY   V.   TiMBBBLAKB. 

[10  Omo  Stacb,  641] 
lOBi. — ^FuLL»  Faib,  mxi>  Jxbaxtial  Ripobt  ov  Judicial  Tbzai^  had  in 
open  ooort^  nnaocompanied  by  malicioaa  and  defamatory  oommenti^  may 
be  pabliahed  with  imponi^,  and  is  considered  aa  privileged.  But  sadi 
privilege  doea  not  extend  to  the  publication  of  mere  preliminary  proceed- 
iagii  each  aa  an  ess  parte  affidavit^  made  before  a  proper  officer,  with  a 
view  to  the  arreet  of  the  party.  Snch  pnblioation  can  only  be  jnatified 
by  proving  the  tmth  of  the  charge. 

Libel,  alleged  to  consist  in  the  publication  of  the  following 
article:  '^ Swindling.  Amongst  the  arrests  at  the  Ninth-street 
station-house  yesterday,  appeared  the  name  of  C.  L.  Timber- 
lake,  who  is  charged  with  petty  larceny;  he  havuig,  according 
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to  the  statement  made,  boaght  a  land  warrant  of  a  lady  for 
ninety-five  dollars,  and  when  the  lady  had  signed  the  doca- 
mentis,  making  the  warrant  over  to  him,  he  gave  her  seventy- 
mx  dollars,  and  would  give  her  no  more/'  The  remaining 
fitcts  are  stated  in  the  opinion. 

/•  L.  Mtfuvj  for  the  plaintiffs  in  error. 
O.  FoZy  for  the  defendant  in  error. 

By  Court,  Scott,  J.  There  is  no  doubt  that  a  full,  fair,  and 
impartial  report  of  a  judicial  trial,  had  in  open  court,  where 
the  parties  interested  have  an  opportunity  of  asserting  and 
vindicating  their  rights,  may  be  published  with  impunity. 
Buch  reports,  unaccompanied  by  malicious  and  defamatory 
comments,  have  always  been  held  privileged.  But  the  assign- 
ments of  error,  in  this  case,  present  the  question  whether  such 
privilege  extends  to  the  publication  of  mere  preliminary  pro- 
ceedings, such  as  an  ex  parte  affidavit,  made  before  a  proper 
officer,  with  a  view  to  the  arrest  of  the  party  thereby  feJsely 
charged  with  crime. 

In  England,  an  unbroken  current  of  authority  answers  this 
question  clearly  in  the  negative.  A  brief  reference  may  prop- 
erly be  made  to  a  few  of  the  cases. 

Bex  V.  Lee^  S  Esp.  123,  was  a  case  (tried  in  1804)  of  an 
information  against  a  printer  for  a  libel,  in  which  counsel  for 
the  defense  urged  ^'that  the  publisher  of  a  newspaper  had  a 
right  to  publish  a  fair  account  of  all  public  transactions  which 
occurred,  and  which  were  matters  of  public  notoriety,  provided 
ihey  were  given  fairly  and  impartially;  that  the  paragraphs 
in  question  were  an  account  of  a  matter  of  public  notoriety, 
and  that  which  he  had  published  was  a  true  report,  founded 
on  the  depositions,  as  they  had  been  taken  before  a  justice  of 
the  peace;  that  the  paragraphs  in  question,  being  therefiore  a 
true  narrative  of  public  matter,  they  could  not  be  deemed  to 
be  libelous."  Having  called  the  clerk  of  the  justices,  before 
whom  the  depositions  had  been  taken,  to  prove  this  part  of 
the  case,  Justice  Heath  interfered,  saying,  'Hhat  such  evidence 
was  inadmissible;  that,  putting  the  criminality  of  such  pro- 
ceeding out  of  the  question,  the  evidence  offered  was  ex  parte; 
it  was  the  deposition  made  by  the  prosecutor  only.  But  he 
was  of  opinion  that  the  mere  publication  of  ex  parte  evidence, 
before  a  trial,  was  of  itself  highly  criminal." 

The  same  principle  was  affirmed  in  1811  in  the  similar  case 
^  Bex  V.  JPwfter,  2  Camp.  563,  where  it  was  said  by  Lord  Ellen- 
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borough:  '^Trials  at  law  fairly  reported,  although  they  may 
occasionally  prove  injurious  to  individuals,  have  been  held  to 
be  privileged.  Let  them  continue  so  privilq^  The  benefit 
they  produce  is  great  and  permanent,  and  the  evil  that  arises 
from  them  is  rare  and  incidentaL  But  these  preliminary 
examinations  have  no  such  privilege.  Their  only  tendency  is 
to  prejudge  those  whom  the  law  still  presumes  to  be  innocent, 
and  to  poison  the  sources  of  justice." 

This  was  a  case  of  information  against  the  publisher  of  a 
newspaper  for  the  publication  of  a  preliminary,  ex  parte^  depo- 
sition of  a  prosecutrix,  in  support  of  a  criminal  charge. 

Again,  in  1824,  in  the  case  of  Duncan  v.  ThwaUe$j  3  Bam.  ft 
Cress.  656,  8.  C,  10  Eng.  Com.  L.  255,  it  was  said  by  Abbott, 
C.  J.:  ^*  This  court  bias  on  more  than  one  occasion,  within  a 
few  years,  been  called  upon  to  express  its  cypinion  judicially  on 
the  publication  of  preliminary  and  ex  parte  proceedings,  and 
has  on  every  occasion  delivered  its  jodgmant  against  the  legal- 
ity of  such  publicationB." 

And  in  1837,  in  the  case  (dDdegal  v.  Highley^  8  Bing.  N.  C. 
950,  8.  C,  32  Eng.  Com.  L.  898,  which  was  an  action  of  libel 
for  the  publication  in  a  newspaper  of  a  police  report  of  proceed- 
mgs  before  the  lord  mayor,  against  the  plaintiff,  upon  a  charge 
of  having  fraudulently  obtained  the  signature  of  a  youth  under 
twenty  years  of  age  to  two  blank-stamped  bills,  it  was  said  by 
Tindal,  C.  J.:  ^'  There  can  be  no  doubt  but  that  the  publication 
of  the  £act  that  such  an  accusation  was  made  is  calculated  to 
injure  him  [the  plaintiff]  in  his  good  name  and  reputation; 
and  that  the  defendant  is  therefore  called  upon  to  justify  such 
publication;  and  the  only  justification  which  the  law  admits 
to  the  publication  of  an  accusation  of  this  nature  are  two:  1. 
That  the  accusation  against  the  plaintiff  was  founded  on  facts, 
which  make  the  charge  itself  a  true  charge;  and  2.  That  the 
publication  was  justified  by  the  occasion,  viz.,  that  it  is  a  true, 
full,  and  fEdthfuI  account  of  proceedings  in  a  court  of  justice. 
The  plea  in  question  sets  up  neither  of  these  grounds  of  de- 
fense. It  is  merely  an  assertion  that  an  accusation  was  made 
by  some  third  person  reflecting  on  the  character  of  the  plaintiff. 
....  And  still  further  it  appears  on  this  very  record  that  the 
libel  justified  is,  in  fiEUst,  a  part  of  a  legal  proceeding  only,  viz., 
the  charge  which  the  defendant  is  not  justified  in  publishing 
alone." 

These  cases  may  suffice  to  show  the  strict  limitation  which, 
through  regard  to  the  protection  of  private  character,  is  im* 
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posed  by  the  English  courts  on  the  privilege  of  publishing 
judicial  proceedings.  And  the  same  limitation  is  recognised 
by  the  elementary  writers:  1  Starkie  on  Slander,  265;  Holt's 
Law  of  Libel,  172, 178. 

Li  this  country,  there  seems  to  have  been  but  few  adjudica- 
tions bearing  directly  upon  the  question;  and  we  are  aware  of 
none  which  contravenes  the  doctrine  of  the  cases  cited.  On 
the  contrary,  it  was  held  by  the  superior  court  of  New  York 
city,  in  Stanley  v.  Webb^  4  Sandf.  21,  that  the  publication  of  ex 
parte  preliminary  proceedings  before  a  police  magistrate  is  not 
privileged;  and  that  the  publisher  must  find  his  justification 
in  such  a  case,  not  in  privilege,  but  in  the  truth  of  the  factB 
charged.  The  question  was  again  considered  by  the  same 
court,  in  the  subsequent  case  of  Matthews  v.  Beaeh^  6  Id.  256, 
and  the  decision  in  Stanley  v.  Webb^  eupra^  was  reaffirmed,  and 
declared  to  rest  as  well  on  irresistible  authority  as  cogent  rea- 
sons of  public  policy. 

In  a  government  like  ours,  characterized  by  fi'ee  institutional 
we  are  by  no  means  disposed  to  underestimate  the  importance 
of  a  firee  press.  It  is  doubtless  one  of  the  strongest  bulwarks 
of  liberty,  and  the  people  of  this  country  have  ever  guarded  it 
with  jealous  care.  By  the  first  article  of  the  amendments  to 
the  federal  constitution,  congress  is  prohibited  fix>m  making 
any  law  abridging  the  fireedom  of  speech  or  of  the  press.  And 
the  framers  of  our  state  constitution  have  thought  proper  to 
provide,  expressly,  in  that  instrument  that  ^'  no  law  shall  be 
passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the 
press."  But  the  same  instrument  which  guarantees  to  every 
citizen  the  right  freely  to  '^  speak,  write,  and  publish  his  senti- 
ments on  all  subjects  "  declares  that  he  shall  also  be  ''  respon- 
sible for  the  abuse  of  the  right,"  and  that  '^  every  person,  for 
an  injury  done  him  in  his  lands,  goods,  person,  or  reputation, 
shall  have  remedy  by  due  course  of  law." 

The  liberty  of  the  press,  properly  understood,  is  not,  there- 
fore, inconsistent  with  the  protection  due  to  private  character. 
It  has  been  weU  defined  as  consisting  in  "  the  right  to  pub- 
lish, with  impunity,  the  truth,  with  good  motives  and  for 
justifiable  ends,  whether  it  respects  government,  magistracy, 
or  individuals:"  Kent,  J.,  in  People  v.  CroseweUy  3  Johns.  Cas. 
337.  And  this  definition  of  it  is  embodied  in  our  own  state 
constitution,  which  provides,  that  '^  in  all  criminal  prosecu- 
tions for  libel,  the  truth  may  be  given  in  evidence  to  the  jury; 
and  if  it  shall  appear  to  the  jury  that  the  matter  charged  as 
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HbeloDB  is  trae,  and  was  published  with  good  motives  and  toot 
justifiable  ends,  the  party  shall  be  acquitted."  We  haye  no 
disposition  to  abridge  or  restrain  the  liberty  of  the  press,  as 
thus  defined.  But,  in  this  case,  there  is  no  claim  that  the 
charge  against  the  plaintiff  below  was,  in  fact,  true.  The 
defense  rests  wholly  on  the  claim  of  privilege.  And  if  the 
publisher  of  a  newspaper  may,  in  virtue  of  his  vocation,  with- 
out responsibility,  publish  the  details  of  every  criminal  charge 
made  before  a  police-officer,  however  grouncUess,  and  whether 
emanating  from  the  mistake  or  the  malice  of  a  third  party, 
then  must  private  character  be,  indeed,  imperfectly  protected. 
Such  publications  not  only  inflict  an  injury  of  the  same  kind 
with  any  other  species  of  defamation,  but  their  tendency  is 
also  to  interfere  with  the  fedr  and  impartial  administration  of 
justice,  by  poisoning  the  public  mind,  and  creating  a  preju- 
dice against  a  party  whom  the  law  still  presumes  to  be  inno* 
cent 

We  do  not  wish  to  be  understood  as  denying  the  right  to 
publish,  without  malice,  a  fair  and  full  report  of  judicial  pro- 
ceedings before  examining  courts,  where  as  in  this  countryi 
such  proceedings  are  had  publicly,  in  the  presence  of  the  par^ 
accused,  and  with  full  opportunity  of  defense  on  his  part 
This  right  we  neither  deny  nor  assert,  for  the  question  is  not 
before  us. 

It  might,  perhaps,  well  be  doubted,  whether  the  style  and 
languid  of  the  publication,  in  this  case,  are  such  as  would, 
in  any  case,  entitle  it  to  the  privilege  of  a  fair  and  impartial 
report  By  the  heading  of  the  article,  public  attention  is  called 
to  the  supposed  transaction  as  a  case  of  "swindling;"  the 
author  of  the  charge  is  not  named,  but  receives  a  general  qtuui 
indorsement  as  "  a  lady,"  and  the  plaintiff  below  is  incorrectly 
said  to  have  been  charged  by  her  with  "  petit  larceny." 

But,  waiving  this  point,  we  are  satisfied  that  authority  and 
sound  policy  alike  refuse  to  extend  the  privilege  here  claimed 
to  the  publication,  in  detail,  of  false  and  defamatory  charges 
alone,  which  have  been  preferred  by  a  proceeding  purely  ex 
parte;  and  that  such  publication  can  only  be  justified  by  show- 
ing the  truth  of  the  charge. 

No  exception  has  been  taken,  either  in  the  assignment  of 
errors,  or  in  the  argument  of  counsel,  to  any  part  of  the  charge 
of  the  court  below,  except  that  which  relates  to  the  question 
we  have  been  considering;  and  in  this  we  think  there  was  no 

Av.  Dm.  V<Mk  LXXVm-19 
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error,  and  that  the  motion  for  a  new  trial  was  properly  over* 
ruled. 
Judgment  aflSrmed. 

Bbinkxbhoff,  C.  J.,  and  Sutliff,  Pbok,  and  Gholson,  JJ.^ 
concurred. 


Libel.— Ptur^  htm  rights  m  qhranid«r  of  evmti  that  aotuallj  luq^penad, 
to  report  the  ftust  that  another  haa  heen  arrested  and  held  for  eiaiminatiiwi 
%pon  a  particular  charge;  hnt  beycnd  this  he  cannot  go  and  assume  the  guilt 
of  another  upon  an  exforU  charge,  except  at  the  risk  of  proving  the  tnith  of 
his  accusation,  when  sued  for  lihel:  Treaca  ▼.  Maddox,  66  Am.  Deo.  198,  and 
note  203b 

PuBLnunoir  of  Judzgial  PltOGUDDros,  wHmr  LnaLomi:  Bee  CMmnon* 
wmM  Y.  BlcmcUng^  15  Am.  Dec.  214;  and  Thonuu  ▼•  OronoeO.  5  Id.  269. 


BODGEBS    V.   NiLEB. 
ril  Ohio  STAn,  48.1 

ynmoBy  urtnr  EaaounD  Salb  ov  Sraomo  Goose,  will  not  he  held  liable  for 
any  defects  in  the  quality  of  the  articles  sold,  in  the  ahsenoe  of  frand  or 
express  warranty;  but  this  rale  has  no  application  to  oases  of  exeeatory 
contracts,  for  the  mannfaotore  and  sale  of  goods  in  /utura. 

DmNDAiTTB  AoBRTCD  TO  Makb  AND  Dklitxb  TO  PLAINTIPV8,  at  a  fntore  day» 
for  a  stipulated  price,  three  steam-boilers  to  be  used  in  running  the 
engines  in  the  plaintiffs*  rolling-mill:  Held,  that  it  was  impliedly  stipu- 
lated in  the  contract  that  the  boilers  should  be  free  from  all  such  defects 
of  material  and  workmanship,  whether  latent  or  otherwise,  as  would 
render  them  unfit  for  the  usual  purposes  of  such  boilers. 

Ebbor  to  the  Buperior  court  of  Cincinnati.  Action  on  con- 
tract. Plaintiffs  below  alleged  the  making  of  a  contract  with 
defendants,  by  which  defendants  agreed,  in  consideration  of  a 
reasonable  price  to  be  paid  therefor  by  the  plaintiffs,  to  make 
for  the  plaintiffs,  out  of  good  and  substantial  materials,  three 
steam-boilers,  of  specified  dimensions,  to  be  used  in  plaintiffs' 
rolling-mills.  Said  boilers  were  made  and  delivered  to  the 
plaintiffs,  and  the  price  agreed  upon  was  paid  therefor.  But 
plaintiffs  further  idleged  that  the  boilers  were  not  nuule  of 
good  and  suitable  materials,  and  after  being  set  up  and  used 
by  them  in  their  mills  for  about  one  month  they  became  leaky, 
and  were  totally  useless,  and  had  to  be  thrown  aside,  and  for 
this  breach  of  contract  plaintiffs  claimed  damages.  Defend- 
ants admitted  the  contract  to  be  as  claimed  by  plaintiffs,  and 
the  making  and  delivery  of  the  boilers;  but  claimed  that  they 
were  made  of  good  and  suitable  materials^  fit  and  proper  to  be 
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used  in  the  Tnanufacture  of  boilers.  Upon  submiaaon  of  the 
iBBoee  joined  to  a  jury,  plaintifls  offered  evidence  tending  to 
establish  the  allegations  of  their  petition,  and  defendants 
offered  evidence  to  prove  that  the  boilers  were  well  made  of 
good  materials;  and  that  if  the  iron  was  defective,  such  defects 
were  inherent  defects  that  could  not  be  discovered  by  the  most 
careftil  examination  of  the  material  while  being  mannfactnred. 
Plaintiffs  then  asked  the  court  to  charge  the  jury  that  ''if  they 
were  satisfied  that  defendants  engaged,  fisr  a  reasomible  or  valid 
consideration,  to  build  them  three  boilers  to  run  the  engines 
for  their  rolling-mill,  and  agreed  to  build  them,  they,  the 
defendants,  impliedly  agreed  that  the  boilers  should  be  built 
of  good  materials,  and  good  workmanship,  so  as  to  answer  the 
usual  purposes  of  such  boilers."  The  court  refused  so  to 
charge,  and  directed  the  jury  that  ''any  hidden,  accidental 
defi^ct,  will  not  imjiose  a  liability  on  tiie  manufacturer  to 
respond  in  damages."  Verdict  having  been  rendered  for  de- 
fendants, judgment  was  entered  thereon,  and  aflSrmed  by  the 
court,  upon  error,  at  the  general  term,  plaintiffs  now  seek  to 
reverse  this  judgment  of  aflSrmance,  on  the  alleged  ground  ol 
error  in  the  charge  of  the  court,  and  in  refusing  to  charge  as 
requested. 

Fox  and  Fox^  for  the  plaintiffs. 
Tafi  and  Perry y  for  the  defendants. 

By  Court,  Scott,  J.  No  issue  seems  to  have  been  raised  by 
the  pleadings  in  this  case,  in  regard  to  the  terms  and  stipula- 
tions, whether  express  or  implied,  of  the  contract  on  which 
suit  was  brought.  The  defendants,  by  not  denying,  admitted 
the  contract  to  be  as  claimed  by  the  plaintiffs;  and  any  evi- 
dence on  that  subject  was  outside  of  the  issue.  If  the  boilers 
were  proved,  to  the  satisfaction  of  the  jury,  to  be  defective,  as 
chdmed  by  the  plaintiffs,  they  would  have  been  entitled  to  a 
verdict  in  their  favor.  But  the  plaintiffs  themselves  offered  ^ 
evidence  in  relation  to  the  terms  of  the  contract,  without  re- 
quiring an  amendment  of  the  answer,  and  asked  to  have  the 
jury  instructed  as  to  its  implied  stipulations,  and  having  thus  '^ 
in  fact  submitted  an  issue  not  presented  by  the  pleadings,  they 
would  have  no  right  to  complain  if  the  law  governing  that  sub- 
ject was  correcUy  given  in  charge  to  the  jury. 

We  proceed,  then,  to  the  consideration  of  the  questioQ 
whether  the  court  below  erred  in  refusing  to  give  the  instruo* 
tion  asked  and  in  the  instructions  actually  given. 


/ 
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The  general  rule  of  the  common  law  undoubtedly  is,  that 
upon  an  executed  sale  of  epecifio  goods,  the  vendor  will  not 
be  held  liable  for  any  defects  in  the  quality  of  the  articles 
sold,  in  the  absence  of  fraud  or  express  warranty.  Where  the 
purchaser  is  not  deceived  by  any  fraudulent  representations, 
and  demands  no  warranty,  the  law  presumes  that  he  depends 
on  his  own  judgment  in  the  transaction,  and  applies  the  max- 
im ca'oeai  emptor.  But  to  this  general  rule  the  requirements 
of  manifest  justice  have  introduced  sundry  exceptions,  of  which 
some  are  as  well  settled  as  the  rule  itself,  while  as  to  others, 
the  authorities  cannot  be  easily  reconciled.  We  do  not  pro- 
pose an  investigation  of  the  subject  further  than  is  demanded 
by  the  case  before  us.  The  principal,  if  not  the  sole,  excep- 
tions to  the  rule  are  found  in  cases  where  it  is  evident  that  the 
purchaser  did  not  rely  on  his  own  judgment  of  the  quality  of 
the  article  purchased;  the  circumstances  showing  that  no  ex- 
amination was  possible  on  his  part,  or  the  contract  being  such 
as  to  show  that  the  obligation  and  responsibility  of  ascertain- 
ing and  judging  of  the  quality  was  thrown  upon  the  vendor,  as 
where  he  agrees  to  furnish  an  article  for  a  particular  purpose 
or  use.  Thus  it  is  said  by  Mr.  Story:  '^  When  an  examination 
of  goods  is,  from  their  nature  or  situation  at  the  time  of  the 
sale,  impracticable,  a  warranty  will  be  implied  that  they  are 
merchantable.  Thus,  if  goods  be  at  sea,  or  not  arrived;  or  if 
they  fill  the  hold  of  a  ship  so  that  nothing  but  the  suiSsloq  can 
be  seen;  or  if  they  be  in  bales  so  that  an  examination  of  the 
center  cannot  be  made  without  tearing  each  bale  to  pieoes — ^the 
seller  will  be  understood  to  warrant  them  merchantable,  and 
of  the  quality  demanded  and  expected  by  the  buyers:"  Story 
on  Contracts,  sec.  834. 

It  is  true  ihat  the  warranty  of  merchantable  quality  has,  in 
several  cases,  been  held  to  be  limited  to  cases  where  the  ex- 
amination is  impracticable,  and  not  merely  inconvenient: 
Hyatt  V.  Boyle,  6  Gill  4  J.  110  [25  Am.  Dec.  276];  Hart  v. 
Wrighty  17  Wend.  267.  So  also  the  implication  of  warranty  is 
said  not  to  extend  to  cases  where  an  examination,  though 
practicable,  would  be  fruitless,  on  account  of  the  latent  char- 
acter of  the  defects;  but  only  to  those  cases  in  which  there  can 
be  no  examination:  1  Parsons  on  Cent.  466.  The  same  writer, 
however,  says:  '^One  exception  to  the  rule  of  caveat  emptor 
springs  from  the  rule  itself.  For  a  requirement  that  the  pur- 
chaser should  'beware,'  or  should  take  care  to  ascertain  for 
Umself  the  quality  of  the  thing  he  buys,  becomes  utterly  un* 
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reasonable,  under  dienmstanoeB  which  make  snob  care  im- 
poesible." 

The  vendor's  liability  on  an  implied  warranty,  in  the  case  of 
articles  sold  for  a  particular  purpose,  is  illustrated  by  the  cases 
qS  Jones  v.  Brightj  5  Bing.  538;  Broum  v.  EdgingUm^  2  Man.  A 
O.  279;  Beats  v.  Olmsteadj  24  Vt.  114  [68  Am.  Dec.  ISO]; 
Brenton  v.  Davis^  8  Blackf.  317  [44  Am.  Dec.  769].  Other 
cases  have  imposed  proper  limitations  on  this  doctrine,  as  in 
the  cases  of  Chanter  v.  HophinSy  4  Mee.  &  W.  399;  and  OUi» 
vant  V.  Baykjfy  5  Q.  B.  288.  In  these  cases,  it  was  held  that 
where  a  '^ known  and  ascertained  article"  is  ordered  and  far- 
nished,  though  intended  for  a  particular  use,  the  liability  of 
the  maker  and  vendor  extends  only  to  defects  in  the  materials 
and  workmanship,  and  not  to  such  as  arise  from  the  principle 
or  mode  of  construction 

With  respect  to  the  doctrine  that  a  sale  made  for  a  particu* 
lar  purpose  implies  a  warranty  that  the  thing  sold  shall  be 
fit  for  that  purpose,  it  is  said  in  1  Smith's  Lead.  Gas.  250,  that 
''the  sounder  view  seems  to  be  that  no  engagement  of  this  sort 
can  be  implied  against  the  vendor,  save  where  the  contract  is 
partially  or  wholly  executory;  and  that  in  this  case  it  is  not 
in  the  nature  of  a  warranty,  but  of  an  implied  stipulation, 
forming  part  of  the  substance  of  the  contract." 

And  a  marked  distinction  will  be  found  to  pervade  all  the 
authorities,  between  an  executed  sale,  where  the  property 
passes  in  prxsentij  and  an  executory  contract  for  the  delivery 
on  a  future  day,  of  an  article  not  specifically  defined  or  selected 
at  the  time.  In  the  latter  case,  it  makes  no  difierence  whether 
the  vendor  have  an  article  of  the  kind  on  hand,  or  it  is  after- 
ward to  be  procured  or  manufactured.  In  neither  case  can 
the  promisee  be  compelled  to  rest  satisfied  with  an  inferior 
article.  Though,  in  the  absence  of  express  stipulation,  he  can- 
not insist  that  the  article  shall  be  of  any  special  degree  of 
fineness,  yet  he  has  a  right  to  insist  that  it  shall  be  of  medium 
quality  or  goodness,  free  from  such  defects  as  would  render  it 
unmerchantable,  or  unfit  for  the  purpose  for  which  it  is  ordi- 
narily used:  Howard  v.  Hoey^  23  Wend.  851  [35  Am.  Dec. 
672];  Brown  v.  SaleSj  27  Vt.  227;  Story  on  Contracts,  sec.  834; 
Broom's  Legal  Maxims,  614.  The  doctrine  is  thus  stated  by 
the  writer  last  referred  to:  ^' Where  an  agreement  is  for  a  spe- 
cific chattel  in  its  then  state,  there  is  no  implied  warranty  of 
its  fitness  or  merchantable  qaality ;  but  if  a  person  is  employed 
to  make  a  specific  chattel,  there  the  law  implies  a  contract  on 
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liiB  part  that  it  shall  he  fit  for  the  purpose  for  which  it  i» 
ordinarily  used:"  Broom's  Legal  Maxims,  614. 

It  but  remains  to  apply  the  principles  of  these  aathorities 
to  the  case  under  review.  The  contract  sued  upon  was  execu- 
tory in  its  character.  It  was  for  the  making  and  delivery  to 
the  plainti£fs,  at  a  future  day,  of  three  steam-boilers,  to  be 
used  in  running  the  engines  of  their  rolling  mill.  It  must  bo 
clear  that  the  rule  of  caveat  emptor  can  apply  in  no  such  case^ 
whether  the  contract  be  made  with  a  manufacturer,  or  other  per- 
son; for  the  purchaser  can  exercise  no  judgment  in  regard  to  the 
quality  of  a  thing  not  in  eaee^  or  which  is  indeterminate,  and  ta 
be  thereafter  selected  or  procured  by  the  exercise  of  the  vendor'a 
sole  judgment,  discretion,  and  will.  Any  rule  must  be  un- 
reasonable which  would  impute  to  a  purchaser  an  intention  tc< 
rely  on  his  own  judgment  as  to  the  quality  of  an  article,  where 
the  circumstances  of  the  case  render  it  simply  impossible  for 
him  to  exercise  any  judgment  whatever. 

This  isy  perhaps,  not  the  case  of  an  article  agreed  to  be 
furnished  for  a  special  purpose.  It  does  not  appear  that  the 
plaintiffs'  mills  required  boilers  of  a  peculiar  quality,  and 
that  this  was  known  to  the  defendants.  But  they  did  know 
that  the  boilers  were  intended  to  be  used  for  the  purpose  to 
which  they  are  ordinarily  applied;  that  is,  to  the  generation 
of  steam,  to  be  used  as  a  motive  power;  and  they  contracted  to 
build  them  with  reference  to  this,  their  usual  purpose  and  use. 
Whether  they  were  large  enough  to  generate  sufficient  power 
for  the  use  of  the  plaintiffs'  mills,  at  Ironton,  was  a  question 
upon  which  the  plaintiffs  might  judge  for  themselves.  They 
did  so,  and  specified  the  dimensions;  and  for  any  defect  in 
their  judgment  the  defendants  are  not  liable.  But  the  selec- 
tion and  procuring  of  the  materials  and  the  manufacture  of  the 
boilers  the  defendants  took  upon  themselves,  and  over  their 
action  in  these  matters,  the  contract  of  the  parties  gave  the 
plaintiffs  no  right  of  supervision,  and  no  powQ^r  of  control. 
Under  these  circumstances,  the  defendants  must  be  regarded 
as  having  agreed  to  procure  such  materials,  and  apply  such 
workmanship  as  would  furnish  to  the  plaintiffs  steam-boilers 
free  from  all  such  defects,  latent  or  otherwise,  as  would  render 
them  unfit  for  the  ordinary  uses  contemplated  by  the  con- 
tract 

The  question  is,  then,  not  one  of  fraud,  but  of  the  perform- 
ance of  the  implied  stipulations  of  a  contract.  It  was  well 
known  by  the  defendants,  at  the  time  of  making  the  contract, 
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that  the  plamtiffs  desired  to  procure  steam-boilerB,  fit,  both  in 
material  and  workmanflhip,  for  the  use  to  which  buc^  boilers 
are  ordinarily  applied.  They  agreed  to  supply  the  plaintifili' 
demand  in  this  behalf;  and  the  question  is,  Have  they  per- 
formed their  contract?  If  they  have  failed,  through  defect  of 
material  procured  by  themselves,  or  of  workmanship,  their 
contract  is  broken,  whether  such  defects  be  latent  or  visible, 
and  however  honest  their  intentions  may  have  been. 

It  has  been  suggested  that  the  law  has  been  recently  held 
otherwise,  by  the  court  of  appeals,  in  New  York,  in  the  case 
of  Hoe  V.  Sanbomy  21  N.  Y.  552  [antey  p.  163];  but  a  reference 
to  that  case  wiU  show  that,  whatever  the  terms  of  the  contract 
before  the  court  may  have  been,  it  had  been  pleaded  as  an  exe- 
cuted sale,  not  as  an  executory  contract  Under  the  pleadings, 
therefore,  thatcasewas  properly  regarded  by  the  court  as  raising 
only  a  question  as  to  the  extent  of  the  manufacturer's  implied 
warranty,  in  the  case  of  an  executed  sale  of  specific  goods.  In- 
deed, the  court  fully  recognized  the  distinction  between  the 
ease  then  before  them,  and  the  case  of  executory  contracts, 
and  said,  what  is  evidently  true,  that  the  rule  of  caveat  emptor 
was  wholly  inapplicable  to  the  latter  class  of  cases.  This  au- 
thority, therefore,  confirms,  instead  of  conflicting,  with  the 
conclusion  we  have  arrived  at  in  this  case. 

To  a  majority  of  the  court,  it  seems  clear  that  the  instruction 
asked  by  the  plaintiff  in  the  court  below  should  have  been 
given,  and  that  the  court  erred  in  the  limitation  and  exception 
specified  in  the  charge  given. 

The  judgment  is  therefore  reversed,  and  the  case  remanded* 

Bbinkerhoff,  G.  J.,  and  Sutuff,  J.,  concurred. 

Peck  and  Oholson,  JJ.,  dissented,  on  the  ground  that  the 
fitcts  of  the  case  brought  it  within  the  rule  stated  as  applicable 
to  the  order  of  goods  from  a  manufacturer,  in  a  recent  decis- 
ion by  the  court  of  appeals  in  New  York,  Hoe  v.  Sanborn^  21 
N.  Y.  552  [ante^  p.  163].  "  The  vendor  is  liable  in  such  cases 
for  any  latent  defect  not  disclosed  to  the  purchaser,  arising 
from  the  manner  in  which  the  article  was  manufactured,  or  if 
he  knowingly  used  improper  materials,  he  is  liable  for  that 
also,  but  not  for  any  latent  defect  in  the  material  which  he  is 
not  shown,  and  cannot  be  presumed  to  have  known." 

Wabeamtt  or  Qdautt,  whiii  not  Ixfukd:  See  Beime  ▼.  Dord^  65  Ahl 
Deo.  321;  WeChaHl  ▼.  NeUaon,  59  Id.  741;  Oetty  r.  Rouniree,  54  Id.  ISSt 
Dkkmmr.  Jbrdom  53 Id.  403;  BrwonY.  Chray.  72Id.  558. 
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Babeoek  ▼.  Trice,  68  Am.  Deo.  660;  and  mo  Bmenon  ▼.  BrighoKm,  6  Id.  116» 
aote. 

To  SUBT^nf  POZMT  THAT  PABTT  SiLLIHO  AbTBOLIS  F0&  SfXSHO  POBXOa 

impliedly  wananis  tbat  th^  are  fit  for  thafc  pupoae,  and  free  from  latnt 
defeetfly  the  principal  caae  is  died  in  Bffen  ▼•  Ohapk^  S8  Ohio  St.  806;  2>a|^ 
IM  Y.  Hot>ghmd,  99  Id.  682;  KOIogg  Bridge  Co.  ▼.  BamUkm,  110  U.  &  116; 
Oent  T. /ofiei,  32  Gratt  62S. 


Stubges  V.  Bank  of  Gibolevillil 

[11  Omo  Stati,  ]n.J 

Lb,  jm  Caseimb  of  DsnDn>AHT  Bahk,  propoaed  by  letter  to  aell  plaintiffa  a 
bill  of  exchange  drawn  by  B.  ft  Co.  for  five  thonaand  doUara,  at  the  price 
of  principal,  interest^  and  exchange.  Haintiffii  accepted  the  proposition 
by  letter,  forwarding  the  money  in  payment,  which  K  receiyed  and  gave 
credit,  as  expressed  by  a  letter  to  plai'ntiflw,  indcsing  another  bill  made 
by  strangers  to  plaintiflw,  indorsed  by  a  stranger  ''without  reooorse," 
for  five  thousand  dollars,  charging  therefor  the  same  price  proposed  for 
the  B.  ft  Co.  bilL  In  this  letter,  plaintiflb  were  informed  that  the  B.  ft 
Co.  bill  was  gone,  adding,  but  this  bill  ''is  perfectly  safe."  Haintift 
replied  by  letter  as  follows:  "Yonr  faror  with  stated  indoeore  is  re- 
ceived, and  is  very  satLsfactory."  Plaintiffs  exerdsed  all  due  diligence, 
bat  failed  to  collect  the  biU.  Hdd:  1.  That  the  acts  af  the  cashier  L., 
in  this  transaction,  axe  to  be  regarded  as  the  acts  of  the  defendant  bank 
by  its  agent;  2.  Written  aasoranoe  of  caduer,  which  accompanied  bill 
sent  to  plaintifGB  that  the  bill  "  is  perfectly  safe,"  amoonta  to  a  warranty, 
or  representation,  on  part  of  defendant  in  the  nature  of  a  goaraaty  that 
the  bill  was  cdlectible. 

DnrDf onoK  bbtwxen  Wabbabtt  asd  Guakahtt  Puuitui  out. 


Suit  brought  by  plaintiffs  in  court  of  common  plea8H>f 
away  county,  and  reserved  in  district  court  of  Pickaway  county. 
The  head-note  and  opinion  sufficiently  state  the  case. 

C.  N.  Olds  and  P.  Van  Trump^  for  the  plaintiffk 

N.  H.  and  W.  Swayne^  and  H.  H.  Hunter^  for  the  defendant. 

By  Court,  Sutliff,  J.  Two  questions  are  presented  in  this 
case  for  our  consideration:  1.  Does  the  state  of  feu^ts  shown  by 
the  correspondence  amount  to  an  undertaking  or  contract  upon 
which  a  right  of  action  in  law  could  arise  in  favor  of  the  plain- 
tiffs? and  2.  If  so,  does  the  proof  show  such  undertaking  or 
contract  to  be  obligatory  upon  the  defendant? 

Each  of  these  propositions  is  denied  by  the  defense.  And 
it  is  evident  that  they  must  both  be  sustained  by  the  plaintifb 
in  order  to  entitle  them  to  recover.  For  if  a  valid  undertake 
ing,  sufficient  to  Rive  a  right  of  action,  was  made  by  the 
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cashier,  professiDg  to  act  as  the  agent  of  the  defendant^  and 
duly  authorized,  when  in  fact  he  had  no  authority,  and  hifl 
act  as  such  agent  was  not  recognized,  but  repudiated  by  the 
bank  for  whom  he  assumed  to  so  act,  the  Bank  of  Circleville 
would  not,  and  the  cashier  alone  would  be  liable  upon  such 
tmauthorized  undertaking  by  him  so  made. 

It  may,  therefore,  be  well  to  consider  first  in  order  the  last 
proposition:  Does  the  proof  show  the  undertaking,  negotiation, 
or  arrangement  so  made  by  the  cashier  of  the  bank  with  the 
pkdntifiis,  according  to  its  terms,  obligatory  upon  the  bank? 

It  is  not  denied  that  the  acts  of  the  cashier  of  the  bank  in 
the  exercise  of  all  of  his  powers  and  the  discharge  of  all  of  his 
duties,  as  cashier,  would  be  obligatory  upon  the  bank  as  the 
acts  of  an  authorized  agent;  and  would  require  no  ratification 
or  assent  on  the  part  of  the  bank  to  give  them  validity  as 
against  the  bank. 

The  charter  of  this  bank  provides  that  '^  it  shall  be  lawfiil 
for  said  bank  to  loan  money,  buy,  sell,  and  negotiate  bills  of 
exchange,  checks,  and  promissory  notes,"  etc.:  32  0.  L.  L« 
344.  But  these  acts  can  only  be  done  on  the  part  of  the 
corporation  by  its  agents.  And  corporations  are  subject  to  the 
same  laws  in  relation  to  the  acts  of  their  agents  which  are 
applied  to  individual  persons  in  regard  to  the  acts  of  their 
agents. 

It  is  not  claimed  that  the  respective  duties  of  the  board  of 
directors,  president,  and  cashier,  in  the  exercise  of  the  fran- 
chises of  the  bank,  are  prescribed  by  the  charter.  So  far, 
therefore,  as  the  limitation  of  the  appropriate  duties  of  the 
cashier  depend  upon  his  office,  we  can  only  have  respect  to 
the  ordinary  and  well-understood  duties  of  that  officer  in  deter- 
mining his  powers.  A  cashier  is  defined  to  be  one  who  has 
charge  of  money,  or  who  superintends  the  books,  payments, 
and  receipts  of  a  bank  or  moneyed  institution.  His  actual 
powers  and  duties,  like  those  of  all  other  agents,  may  be  more 
or  less  qualified,  restricted,  or  enlarged  by  the  corporation, 
institution,  or  party  for  whom  he  acts.  But  in  this  case,  there 
being  nothing  to  show  any  restriction  or  qualification  of  his 
powers  in  that  regard,  the  duties  of  the  cashier  may  reasona- 
bly be  understood  to  extend  to  the  buying  and  selling  and 
negotiating  bills  of  exchange,  checks,  and  promissory  notes, 
as  weU  as  to  that  of  borrowing  money,  as  the  agent  of  the 
bank.  In  the  discharge  of  his  duty,  he  is  supposed  to  be  in- 
stmcted  and  directed,  either  generally  or  specially,  by  the 
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bank,  either  through  its  board  of  directors  or  presidenty  as  the 
case  may  be. 

It  is  not  denied  that  if  the  cashier  had  purchased  or  sold  a 
bill  of  exchange,  the  property  in  the  same  mighty  by  the 
cashier,  have  been  acquired  by,  or  transferred  from,  the  bank; 
but  it  is  said  that  he  had  not  the  power,  by  virtue  of  his  office 
and  as  such  agent,  to  impose  any  liability  upon  the  bank, 
further  than  to  transfer  title  to  and  from  his  principal.  If 
this  be  so,  it  would  follow  that  in  case  the  cashier  could  sell  a 
bill  of  exchange  at  par  by  not  guarantying  it,  and  for  a  large 
premium  by  doing  so,  that,  although  he  knew  the  bill  to  be 
unquestionably  good,  it  would  not  only  be  his  duty  to  indorse 
the  same  without  recourse,  and  sell  at  par,  but  that  if  he 
should  guaranty  the  same  and  sell  at  a  premium,  such  guar- 
anty would  be  void.  But  this  could  not  be  claimed  on  the 
part  of  the  principal,  even  in  the  absence  of  authority  on  the 
part  of  the  agent,  after  retaining  the  proceeds  of  the  sale  and 
ratifying  the  act.  In  the  case  before  us,  there  is  no  evidence 
that  the  correspondence  was  not  approved  and  assented  to  by 
the  bank  at  the  time,  or  that  the  transaction  on  the  part  of  the 
cashier  was,  at  any  time  after,  repudiated  or  even  disapproved 
by  the  bank. 

We  have  no  doubt,  therefore,  that  the  acts  of  the  cashier  in 
the  transaction  are  to  be  regarded  as  they  were  by  the  parties 
at  the  time,  as  the  acts  of  the  bank  by  its  agent,  and  as  obliga- 
tory upon  the  principal  as  if  done  by  itself  through  any  other 
regularly  constituted  agency. 

There  remains,  then,  to  be  considered  the  other  question: 
Does  the  agreed  statement  of  facts  show  an  undertaking  or 
contract  on  the  part  of  the  defendant  upon  which  a  right  of 
action  could  arise  in  favor  of  the  plaintiffs? 

A  guaranty,  in  its  strict  legal  and  commercial  sense,  is  said 
to  be  ^'  an  undertaking  by  one  person  to  be  answerable  for  the 
pajrment  of  some  debt,  or  the  due  performance  of  some  contract 
or  duty  by  another  person,  who  himself  remains  liable  to 
pay  or  perform  the  same Originally,  the  words  *  war- 
ranty '  and  *  guaranty '  were  the  same,  the  letter  g  of  the  Nor- 
man French  being  convertible  with  the  w  of  the  German  and 
English;  as  in  the  name  William  or  Guillaume.  They  are 
now  sometimes  used  indiscriminately;  but  in  general,  war- 
ranty is  applied  to  a  contract  as  to  the  title,  quality,  or  quan- 
tity of  a  thing  sold;  and  guaranty  is  held  to  be  the  contract 
by  which  one  person  is  bound  to  another  for  the  fulfillment 
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of  a  promise  or  engagement  of  a  third  party: "  1  Parsons  on 
Contracts,  493.  Each  is,  alike,  an  undertaking  by  one  party 
to  another  to  indemnify  or  make  good  the  party  assured 
against  some  possible  default  or  defect  in  the  contemplation 
of  the  parties.  A  guaranty  is,  perhaps,  always  understood,  in 
its  strict  legal  and  commercial  sense,  as  a  collateral  warranty, 
and  often  as  a  conditional  one,  against  some  default  or  event 
m  future.  The  term  "  warranty,"  on  the  other  hand,  is  gen- 
erally understood  as  an  absolute  undertaking  in  prmsenti  as 
well  as  in  futuroy  against  the  defect,  or  for  the  quantity  or 
quality  contemplated  by  the  parties  in  the  subject-matter  of 
ttie  contract  But  this  contract  of  warranty,  whether  qualified 
and  collateral,  as  applied  to  the  performance  of  a  duty,  pay- 
ment of  a  debt,  or  happening  of  an  event,  when  denominated 
a  guaranty,  or  unqualified  and  absolute,  as  in  cases  of  war- 
ranty when  applied  to  the  quality  or  title  of  things,  has  alike, 
in  either  case,  all  the  characteristics  of  a  contract  or  under- 
taking. It  must  be  supported  by  a  sufficient  consideration; 
it  must  appear  to  be  an  agreement  of  the  minds  of  the  two 
contracting  parties  to  the  proposition  constituting  the  con- 
tract The  same  remark  is  also  equally  applicable  to  each — 
that  no  particular  form  of  words  is  required  to  express  the 
contract  Any  form  of  words  expressing  an  undertaking, 
upon  a  consideration,  to  insure  the  other  party  against  the 
nonpayment  or  delinquency  of  a  third  party  may  constitute  a 
guaranty.  And  any  affirmation  or  words,  sustained  by  a  con- 
eideration,  showing  an  undertaking  that  the  quality  or  title  of 
the  thing  sold  is  such  as  represented  may  amount  to  a  war- 
ranty. The  consideration  in  each  case  may  arise  out  of  the 
transaction.  In  the  case  of  a  guaranty,  that  it  was  operative 
to  cause  the  negotiation  or  acceptance  of  the  paper,  and  in 
that  of  a  warranty,  that  the  affirmation  or  undertaking  was 
operative  in  causing  the  purchase,  would  in  each  case  be  a 
sufficient  consideration. 

What,  then,  is  the  state  of  facts  before  us  upon  the  single 
pomt  to  which  these  general  principles  apply? 

On  the  eleventh  day  of  November,  1854,  the  plaintiffs  sub- 
mitted to  the  defendant  a  written  proposition  to  purchase  a 
certain  bill  of  exchange  held  by  the  defendant  against  Buck- 
ingham &  Co.,  on  Adams  &  Buckingham,  for  five  thousand 
dollars,  paying  therefor  principal,  interest,  and  exchange. 

The  defendant  replies,  on  the  fifteenth  of  November,  that 
the  defendant  does  not  then  hold  that  bill,  but  returns  a  propo* 
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flition  to  sell  to  the  plaintiffB  Bimilar  bills  drawn  by  Bucking- 
ham &  Co.,  of  Toledo,  for  the  same  amount,  on  like  terms,  due 
November  24th. 

On  the  twenty-first  of  November,  the  plainti£p8  accept  this 
proposition  of  defendant,  and  forward  the  money  in  compliance 
on  their  part 

Thus  far,  it  is  evident  that  both  the  parties  regarded  the 
negotiation  as  being  for  a  ^^  perfectly  good ''  bill;  and  princi- 
pal, interest,  and  exchange  were  to  be  paid  as  the  agreed  price. 
The  defendant  barely  mentions  the  names  of  the  parties  to  the 
bill,  and  the  plainti£fs  accept  the  proposition  upon  their  own 
knowledge,  without  question  as  to  the  responsibility  of  the 
parties. 

But  the  defendant  accepts  the  plaintiffs'  compliance  with 
their  proposition,  retains  the  full  price  paid  to  them,  and  on  the 
fourth  of  December,  by  letter,  acknowledges  the  receipt  of 
principal,  interest,  and  exchange,  and  attempts  a  performance 
on  its  part  of  its  own  proposition — ^not  by  sending  the  bill 
which  defendant  had  proposed  to  sell,  and  for  which  defendant 
had  so  received  the  price;  nor  by  returning  the  money,  or 
offering  to  do  so,  and  opening  a  negotiation  for  the  sale  of  some 
other  bill.  But  the  defendant  sends  another  bill  made  by 
entire  strangers  to  the  plaintiffs,  indorsed  by  a  stranger,  and 
that  "  without  recourse,"  and  impart  to  it  fiill  credit  on  the 
part  of  plaintiffs  by  an  attendant  written  assurance  or  affirma- 
tion that  it  "  is  perfectly  safe."  This  is  the  language  of  the 
defendant's  letter  containing  the  bill  sent  to  the  plaintiffs  upon 
the  subject:  ^'The  Buckingham  bills  I  propose  to  give  you  are 
gone,  but  this  bill  is  perfectly  safe." 

And  upon  receipt  of  the  bill  and  the  assurance  of  its  quality 
by  the  defendant,  the  plaintiffs  reply:  **Your  favor  of  the 
the  fourth  instant,  with  stated  inclosure,  is  received,  and  is 
very  satisfactory."  This  consummated  the  contract,  as  under- 
stood by  the  parties.  But  how  was  it  consummated?  The 
defendant  proposed  to  sell  the  Buckingham  bills,  and  it  was 
those  only  which  the  plaintiffs  agreed  to  buy,  and  for  which 
payment  was  made  by  plaintiffs,  and  received  and  retained 
by  the  defendant.  Very  true,  says  the  defendant;  but  the 
plaintiffs,  by  their  letter  of  December  7th,  just  referred  to,  ex- 
press their  assent  to  accept  the  bill  of  Jefferson  Fulton,  instead 
of  the  Buckingham  bills  of  like  amount.  There  is  nothing 
in  the  letter,  I  think,  to  authorize  such  a  conclusion.  The 
plaintiffs  did  not  say,  and  there  is  nothing  to  induce  the  sup- 
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position  that  they  would  have  said  that  the  bill  sent  them  was 
of  itself  a  satisfactory  equivalent  for  the  one  withheld,  and 
for  which  they  had  paid.  All  the  circumstances  going  to 
show  that  the  plaintiffs  were  unacquainted  with  the  parties  to 
the  billy  it  is  not  to  be  presumed  that  the  defendant  would 
have  sent,  or  the  plaintiffs  have  accepted,  the  bill  in  place  of 
the  Buckingham  bills,  without  an  assurance  of  its  being  of  the 
same  value.  But  we  are  not  left  to  conjecture  upon  this  point. 
The  defendant  did  not  presume  to  send  the  Fulton  bill  as  a 
compliance  of  the  contract  on  its  part,  without  an  accompany- 
ing written  assurance;  and  the  plaintiffs  only  accepted  it 
with  such  assurance.  ^'Your  favor,"  say  they,  "with  stated 
incloBure,  is  received,  and  is  very  satisfactory."  What  was 
the  stated  inclosure?  The  Fulton  bill,  by  the  bank  stated  or 
vouched  to  be  "perfectly  safe."  That  favor  simply  credited 
plaintiffs  the  fcQl  price  of  the  Buckingham  bills,  told  them 
those  bills  were  gone,  and  added,  "but  this  bill  is  perfectly 
safe."  And  this  iavor,  meaning  obviously  this  explanation, 
and  their  assurance  of  the  goodness  of  the  bill,  forwarded  with 
the  bill,  the  plaintiffs  say  "is  very  satisfactory." 

Here,  then,  is  a  positive  affirmation  on  the  part  of  the  de* 
fendant,  in  relation  to  a  bill  of  exchange  offered  to  the  plaintiffs, 
that  it  is  perfectiy  safe.  On  the  strength  of  that  representa- 
tion, defendant  asks«  and  the  plaintiffs  pay  for  the  bill  of  five 
thousand  dollars,  the  sum  of  five  thousand  and  fifty  dollars. 

It  is  admitted  that  after  the  exercise  of  all  due  diligence  on 
the  part  of  the  purchasers,  the  plaintiffs,  the  bill  has  proved 
to  be  defective  of  the  quality  for  which  it  was  sold.  It  was 
not  such  a  bill  as  the  defendant  assured,  or  affirmed  to  the 
plaintiffs  at  the  time  of  the  sale.  Now,  if  a  like  representation 
had  been  made  and  acted  upon  in  the  sale  and  purchase  of  a 
personal  chattel,  I  apprehend  there  would  be  no  difficulty  in 
arriving  at  the  conclusion  that  the  representation  so  made  by 
the  vendor  was  clearly  a  warranty. 

But  the  distinction  already  alluded  to,  between  a  guaranty 
and  warranty,  renders  the  application  of  the  term  "guaranty," 
in  its  strict  legal  and  commercial  sense,  perhaps,  inapplicable 
to  this  case.  For  although  bills  of  exchange  are  bought  and 
sold  like  personal  property,  and  the  word  "warranty"  might  be 
applied  not  improperly  to  the  titie  of  the  holder,  the  warranty 
accompanying  their  transfer,  as  to  their  quality,  generally  has 
respect  merely  to  the  payment  of  the  debt  which  the  bill  or  note 
I,  and  is  called  a  guaranty.    These  facts,  however,  are 
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apparent  in  the  case.  The  defendant  offered  to  sell  the  bill, 
and  at  a  premium  price,  under  a  positive  affirmation  that  it 
was  '^  perfectly  safe; "  and  on  that  representation  of  its  quality, 
the  plaintiffs,  in  fall  confidence,  having  no  other  means  at 
hand  to  know,  bought  the  bill,  and  paid  such  premium  price; 
and  this  representation,  so  made  and  received,  has  proved  un- 
ique. It  matters  nothing,  I  apprehend,  that  the  defendant 
honestly  regarded  the  bill  safe.  The  defendant  affirmed  it  to 
be  so,  and  it  is  not  admissible  for  it  to  now  qualify  that  under> 
taking.  And  although  this  representation  is  not  in  the  strict 
language  or  form  of  a  guaranty,  it  is  difficult  for  me  to  per- 
ceive how  it  does  not  substantially  comprehend  at  least  an 
assurance  of  the  collectibility  of  the  bill.  The  term  ^'  perfectly 
safe,"  when  applied  to  commercial  paper,  must  at  least  mean 
that  the  paper  is  collectible.  Short  of  this,  it  cannot  properly 
be  said  to  possess  the  quality  of  being  ^'  perfectly  safe." 

Having  respect,  therefore,  to  the  substance  of  the  transaction 
between  the  parties,  and  the  common  and  well-understood 
meaning  of  the  language  used  by  the  defendant  and  accepted 
by  the  plaintiffs,  a  majority  of  the  court  are  clearly  of  the 
opinion  that  the  same  constituted  an  undertaking  on  the  part 
of  defendant,  upon  which  a  right  of  action  in  law  has  accrued 
to  the  plaintiffs. 

It  is  not  material  whether  this  undertaking  be  called  a  war- 
ranty, or  whether  we  term  the  affirmation  of  the  defendant  a 
representation  in  the  nature  of  a  guaranty;  the  substance  of 
the  transaction  is  the  same.  In  either  case,  it  was  an  under^ 
taking  which  the  defendant  had  a  right  to  make,  and  the 
plaintiffs  to  accept  and  rely  upon.  And  we  think  sound  prin- 
ciples of  law,  as  well  as  good  morals,  require  that  the  same 
should  be  held  obligatory  between  the  parties. 

Nor  can  this  undertaking  be  invalidated  by  the  doubts  which 
seem  to  have  been  expressed  afterward  by  the  plaintiffs^ 
whether  the  same  could  be  enforced  in  law. 

Judgment  must  therefore  be  entered  for  the  plaintifBi. 

Brineerhoff,  C.  J.,  and  Scott«  J.,  concurred. 
Peck  and  Oholson,  JJ.,  dissented. 
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Am.  Deo.  391^  Gaahier  of  bank  is  the  agent  of  the  oorporation,  and  his  acta 
are  governed  by  the  general  role  for  agents  that  if  they  exceed  bis  antherity 
they  do  not  bind  his  principal:  State  ▼.  CommBrekU  Bankt  46  Id.  280. 
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Baldwin  v.  Snowdbjt. 

ru  Ohio  Btati,  90i.J 
CanmoATB  of  Acknowubdoioht  in  Reoulab  Statuiost  IVna^  of  daed 
of  oooTeyBiioe  executed  by  hmbeod  and  wif e^  i%  in  the  abeenoe  ef  fread, 
concliiflTe  endeooe  of  the  facte  thflcein  stated. 

DbJVXBT  bet  HuSBAHD   OV  DBKD   RkVLABLT    EtMWTJU»  AHD   AOCHOWL- 

■DOBD  by  himself  and  wife^  and  aooeptanoe  by  the  grantes^  in  good 
futb,  bind  the  wife,  althoog^  sacth  deUrery  was  made  by  the  husband 
without  the  knowledge  of  the  wila. 
Paxlubs  of  Hubbavd  to  DnoLon  to  Wxib  CHAKAomi  of  Mokxoaob  eze- 
ented  by  her  at  his  request^  she  being  ignosant  of  ite  eontents,  is  not 
■Qch  fnnd  as  will  enable  her  to  oontra^ct^  by  parol,  the  oertifioate  of 
aeknowledgment,  the  grantee  being  absent,  end  having  no  notioe  of  any 
unposituni. 

Action  to  enforce  lien  of  mortgage  executed  by  the  defend- 
ants, Snowden  and  wife,  and  delivered  by  the  defendant  Snow- 
den,  to  secure  the  payment  of  certain  promissory  notes  made 
by  him.  The  mortgage  was  acknowledged  in  due  form  before 
a  proper  o£Bcer,  and  the  acknowledgment  certified  by  him. 
The  defendant,  Urs.  Snowden,  answered,  alleging  that,  as  to 
her,  there  was  never  any  valid  delivery  of  said  instrument 
purporting  to  be  a  mortgage;  that  she  never  authorized  her 
husband,  or  any  one  else,  to  deliver  it  to  any  one;  that  there 
never  was  any  delivery  of  said  instrument,  and  that  the  same 
was  void  as  to  her.  She  further  alleged  that  said  instrument 
was  obtained  by  imposition  and  in  fraud  of  her  rights,  and 
was,  therefore,  void;  that  she  signed  it  in  ignorance  of  its  con- 
tents, and  was  not  examined  in  respect  to  it  by  the  notary, 
either  in  the  presence  of,  or  separate  from  her  husband;  and 
that  the  fact  that  the  instrument  was  a  mortgage,  was  kept 
entirely  secret  from  her.  The  mortgagee  was  not,  however, 
charg^  with  any  participation  in,  or  knowledge  of  the  imposi- 
tion alleged.  The  circumstances  of  the  case  more  fully  appear 
in  the  opinion. 

N.  H.  and  W.  Swayne^  and  Qeiger  and  Andrevo9y  tot  th6 
plaintiff. 

P.  B.  WUeoXj  for  the  defendant,  Mrs.  Snowden. 

By  Court,  Scott,  J.  The  demurrer  of  the  plaintiff  presents 
the  question  of  the  sufficiency  of  the  answer  of  Mrs.  Snowden, 
as  a  bar  to  the  plaintiff's  action. 

This  answer  denies  the  validity  as  to  Mrs.  Snowden,  of  the 
mortgage,  the  lien  of  which  the  plaintiff  seeks  to  enforce,  upon 
two  grounds:   1.  Because  it  was  never  delivered  by  her;  and 
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2.  Because  it  was  obtained  by  imposition  and  in  fraad  of  her 
rights. 

We  propose  first  to  consider  the  latter  branch  of  the  answer. 

The  fSeu^ts  which  constitute  the  alleged  fraud  and  imposition 
are  fully  and  minutely  stated  in  the  answer,  and  directly  im- 
peach the  truth  of  the  notary's  certificate  of  acknowledgment. 

The  answer  does  not  charge  the  mortgagee,  or  his  assignee, 
with  any  participation  in,  or  knowledge  of  the  fraud  alleged 
to  have  been  practiced  on  the  respondent.  Nor  does  it  directly 
impugn  the  good  fiEdth  of  the  notary,  otherwise  than  by  aver- 
ring that  he  did  not,  as  he  has  certified,  make  known  to  her 
the  contents  of  the  mortgage  deed.  She  does  not  even  charge 
her  husband  with  any  misrepresentation,  or  intentional  decep- 
tion. It  is  true,  she  says,  that  the  fact  that  the  instruments 
which  she  signed  were  mortgages  was  kept  entirely  secret  from 
her,  but  this,  when  taken  in  connection  with  the  facts  stated, 
cannot  be  understood  as  importing  more  than  an  averment 
that  she  was  not  informed  of  their  character.  She  complains 
of  no  artifice,  no  act  done,  or  word  spoken,  either  by  her  hus- 
band or  the  notary,  calculated  to  deceive  her.  Her  allegations 
of  fraud  are  evidently  a  mere  inference  which  she  draws  from 
the  facts  stated.  And  yet  those  facts  are  entirely  consistent 
with  honesty  of  purpose,  both  on  the  part  of  the  notary  and 
her  husband.  When  asked  by  her  husband  to  sign  the  papers 
which  had  been  prepared  for  the  purpose,  she  did  so  without 
question  or  hesitation.  She  did  so  because  she  had  fall  confi- 
dence in  her  husband.  If,  in  the  fullness  of  conjugal  afiection, 
she  was  willing  to  abide  by  the  judgment,  and  conform  to  the 
wishes  of  her  husband,  without  asking  any  questions,  it  would 
seem  unreasonable  that  she  should  now  seek  to  relieve  herself 
from  the  consequences  of  that  confidence,  at  the  expense  of 
others  who  were  less  confiding,  and  guilty  of  no  fault.  Her  ready 
compliance  with  her  husband's  wishes  in  signing  the  mortgage 
in  the  notary's  presence,  without  inquiry  or  objection,  would 
naturally  impress  him  with  the  conviction  that  she  was  fully 
apprised  of  the  contents  of  the  instrument  which  she  was 
executing. 

Under  such  circumstances,  the  averments  of  the  answer  can« 
not  be  understood  as  importing  a  charge  of  intentional  or  actual 
fraud  on  the  part  of  the  notary.  How  soon  after  the  execution 
of  the  mortgage  she  learned  its  true  character  is  not  shown  by 
the  answer;  but  it  may  be  fairly  presumed,  in  the  absence  of 
any  averment  to  the  contrary,  that  under  the  influence  of  the 
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cautioii  given  by  her  matbm^  who  witnessed  its  execution,  she 
soon  made  the  proper  inqoiries,  and  was  folly  informed  as  to 
what  she  had  done.  Yet  no  intimation  appears  to  have  been 
given  of  any  dissatisfiGiction,  on  her  part,  until  her  husband 
had  obtained  the  fiill  benefit  of  the  time  given  by  his  creditors, 
on  the  fjEdth  of  the  mortgage,  and  they,  thereupon,  proceeded 
to  enforce  their  lien.  But,  be  this  as  it  may,  and  supposing 
her  husband  to  have  been  guilty  of  fraud,  in  not  disclosing  to 
her  the  character  and  effect  of  the  deed  which  she  signed 
without  inquiry,  yet  the  notary  is  charged  with  no  complicity 
in  this  fraud,  or  with  any  intentional  deception.  And  there  is 
no  suggestion  that  the  mortgagee  was  in  any  way  privy  to,  or 
cognizant  of  any  imposition.  Can  she,  under  these  circum- 
stances, imi>each  the  certificate  of  the  officer?  If  so,  then 
such  certificate  is,  at  most,  but  prima  fade  evidence  of  the 
facts  which  it  purports  to  verify.  But  this,  we  think,  would 
contravene  the  policy  of  the  law.  The  title  to  real  estate 
would  generally  be  insecure,  if  the  official  certificate  of  a  mag« 
istrate,  authorized  by  statute  to  examine,  as  to  the  execution 
of  a  deed,  and  to  certify  the  acknowledgment  of  the  grantors, 
could  not  be  relied  on  as  conclusive.  The  certificate  of  ac- 
knowledgment is  an  essential  part  of  the  conveyance,  and  with- 
out it 'the  title  cannot  pass.  And  we  think  it  can  no  more  be 
contradicted  by  parol  than  any  other  part  of  the  deed.  It  is 
true,  the  deed  may  be  impeached  and  set  aside  for  fraud.  But 
that  fraud  must  be  something  more  than  a  breach  of  the  con- 
fidence reposed  by  one  of  the  grantors  in  the  other.  Where 
the  grantee  does  not  participate  in  the  fraud,  and  is  not  cog- 
nizant of  it,  nor  of  any  circumstances  which  would  put  an 
honest  and  prudent  man  upon  inquiry,  and  has  acted  on  the 
&ith  of  the  conveyance,  we  apprehend  it  cannot  be  set  aside 
on  the  ground  of  fraud.  Thus  in  Schroder  v.  Decker j  9  Pa.  St. 
14,  it  was  held  that ''  the  acknowledgment  of  a  deed,  by  hus- 
band and  wife,  for  the  wife's  land,  may  be  shown  to  have  been 
obtained  by  fraud  and  duress  of  the  wife,  and  thus  avoided  as 
to  volunteers,  or  purchasers  with  notice,  aliter  as  to  bona  fide 
purchasers  without  notice."  So,  in  Lovden  v.  Blythe,  16  Id. 
532  [55  Am.  Dec.  527],  S.  C,  27  Id.  22,  where  it  was  held 
that  '^  the  certificate  of  the  magistrate  is  conclusive  in  favor  ol 
one  who  accepted  it  in  good  faith,  and  paid  his  money,  without 
knowing  or  having  reason  to  suspect  it  to  be  untrue.  But 
that  if  the  certificate  be  false  in  fiELct,  and  the  mortgagee  knew 
it^  or  knew  of  circumstances  which  would  put  an  honest  and 
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prudent  man  upon  inquiry,  then  it  may  be  contradicted  by 
parol  evidence." 

In  the  case  last  cited,  the  mortgage  was  set  aside,  not  simply 
because  the  magistrate  taking  the  acknowledgment  knew  that 
the  wife's  acknowledgment  was  induced  by  undue  influence 
on  the  part  of  the  husband,  but  because  the  mortgagee  was 
also  present  and  knew  enough  to  put  him  upon  inquiry.  In 
HarUey  v.  Frosh^  6  Tez.  208,  it  is  said  that  '^  where  the  certifi- 
cate of  the  privy  examination  of  a  married  woman  is  in  due 
form,  in  order  to  impeach  its  veracity,  it  is  not  sufficient  to 
allege  that  there  was  no  privy  examination,  that  the  contents 
were  not  made  known  to  her,  etc.;  the  certificate  is  conclusive 
in  the  absence  of  an  allegation  of  fraud  or  imposition;  as,  for 
instance,  that  there  was  a  fraudulent  combination  between  the 
notary  and  the  parties  interested."  We  doubt  whether  a  case 
can  be  found  where  the  certificate  of  the  magistrate  has  been 
allowed  to  be  impeached,  on  the  ground  of  fraud,  without 
evidence  charging  the  grantee  with  notice  of  the  fraud,  or  the 
officer  taking  it  with  complicity  therein 

We  are  satisfied,  therefore,  that  the  facts  stated  in  the  answer 
in  this  case  would  not  warrant  the  introduction  of  parol  evi- 
dence to  contradict  the  certificate  of  the  notary. 

But  the  respondent  further  avers  that  she  never  delivered, 
nor  authorized  her  husband  to  deliver,  the  mortgage  deed,  upon 
which  suit  is  brought.  She  does  not  deny  the  fact  that  it  was 
signed  and  sealed  by  her;  nor  that  it  was  delivered  by  her 
husband;  and  if  she  is  conclusively  bound  by  the  certificate  of 
acknowledgment,  which  shows  her  knowledge  of  its  contents, 
and  the  purpose  for  which  it  was  intended,  and  if,  with  this 
knowledge,  she  permitted  her  husband,  without  objection  or 
inquiry,  to  take  and  use  it  according  to  his  own  judgment, 
then  she  has  no  right  to  complain  that  he  delivered  it  in  ac- 
cordance with  its  terms  and  manifest  purpose.  Under  such 
circumstances,  a  delivery  by  him  must  bind  her  as  well  as 
himself.  The  grantee  may  properly  regard  her  execution  and 
acknowledgment  of  the  instrument  as  evidence  of  her  consent 
to  its  delivery;  and  if,  without  notice  of  her  dissent,  it  is  de- 
livered by  the  husband,  she  cannot  afterward  be  permitted  to 
question  his  right  to  do  so,  without  allowing  a  fraud  to  be  prac- 
ticed against  the  grantee.  Were  it  otherwise,  a  large  majority 
of  all  the  deeds  executed  by  husband  and  wife  within  this 
state  have  never  been  delivered  by  the  wife,  and  would  not 
bind  her. 
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It  is  quite  true  that  a  deed  of  conveyance  is  inoperative 
till  delivered,  and  that  if  a  conveyance  of  the  wife's  land, 
executed  by  husband  and  wife  be  not  delivered  till  after  the 
wife's  death,  when  her  estate  is  vested  in  her  heirs,  their  estate 
cannot  then  be  divested  by  a' delivery  by  the  husband,  without 
their  consent.  Such  is  the  doctrine  of  the  case  of  Shoenberger 
V.  Zookf  34  Pa.  St.  24,  cited  by  counsel.  That  decision  was  no 
doubt  correct,  but  does  not  touch  the  present  case.  One  much 
more  nearly  in  xx>int  is  that  of  Ackert  v.  PvltZy  7  Barb.  386,  in 
which  it  was  held  that  "where  husband  and  wife  execute  a 
deed,  and  deposit  it  as  an  escrow,  to  be  delivered  on  the  exe- 
cution of  a  bond  and  mortgage,  the  husband's  consent  to  the 
delivery  of  the  deed  to  the  grantee  without  a  performance  of 
the  condition  will  bind  the  wife." 

Many  authorities  might  be  referred  to  bearing  more  or  less 
directly  on  the  several  defenses  set  up  in  this  answer,  and  sus- 
taining the  views  we  have  expressed:  McLare  v.  Colcloughj  17 
Ala.  89;  James  v.  Fish,  9  Smed.  &  M.  145  [47  Am.  Dec.  Ill]; 
Aikin  v.  Morris^  2  Barb.  Ch.  140;  Jamison  v.  Jamison^  3  Whart. 
469  [31  Am.  Dec.  536];  McNeely  v.  Rucker,  6  Blackf.  391. 

We  think  that  the  demurrer  to  the  answer  must  be  sus- 
tained, and  the  case  remanded  to  the  district  court  for  further 
proceedings. 

BBiNKEaHOFFy  C.  J.,  and  Sutliff,  Pbck,  and  Oholson,  JJ., 
concurred* 


AoKirowLXDOMXRT  OF  DxKD  BT  M^EAnED  WoxxN:  See  Mamm  ▼.  Brock, 
52  Am.  Dec  490;  Warren  ▼.  Brown,  57  Id.  191;  Hughes  y.  Lane,  60  Id.  438; 
LMnffttonT,  KeUeUe,  41  Id.  179,  note.  Impeaching  certificate  of  acknowledge 
ment:  See  Jannison  ▼.  Jamkon,  31  Id.  630.  Parol  evidence  may  be  admitted  to 
■how  that  acknowledgment  of  mortgage  by  married  woman  was  not  made  by 
her  of  her  own  free  will  and  accord,  bat  was  extorted  from  her  by  fraad  and 
imposition:  Lomden  ▼.  Blythe,  66  Id.  627. 

The  PBoroiPAL  cask  is  gitid  in  WUUamaon  ▼.  Cankadden,  96  Ohio  St. 
666^  to  the  point  that  the  certificate  of  the  officer  taking  the  acknowledge 
ment  of  a  deed,  where  the  grantor  actually  appears  before  him  ii|  in  the  a1^ 
■enoe  of  tend,  concliiaiTe  eridemce  of  the  facte  therein  stated. 
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Stbang  v.  Beach. 

lU  Ohio  Statb,  288.] 
Mmmumm  zn  ArnofPTiD  Besobiftion  of  Mobtoaoxd  Pbxmisis^  in  a  mort- 
gage of  land,  which  has  been  dtdy  execated  and  recorded,  will  bo  oorrocted 
in  equity,  not  only  as  against  ^e  mortgagor,  but  also  as  against  judg- 
ment or  attaching  creditors  of  the  mortgagor  and  purchasers  under  them 
with  notice  of  the  mistake. 

Petition  by  plaintiff,  a  judgment  and  attaching  creditor, 
prajring  that  the  claim  of  the  defendant  Beach,  under  a  mort- 
gage to  the  land  in  controversy  be  "barred."  The  petition 
alleged  that  said  defendant  acquired  no  interest,  as  against 
the  plaintiff,  because  said  mortgage  was  without  consideration, 
and  made  in  fraud  of  creditors.  Defendant  answered,  alleging 
that  the  mortgage  was  not  made  in  fraud  of  any  one,  but  was 
executed  in  good  faith,  and  to  secure  the  payment  of  large 
sums  of  money  advanced;  and  by  cross-petition,  stated  in  ad- 
dition that,  by  mistake,  the  land  in  controversy  was  described 
in  the  mortgage  as  "two  and  a  half  rods  of  land  west  of  the 
center  of,"  etc.,  and  that  the  description  should  have  read  "  com- 
mencing at  a  point  two  and  a  half  rods  west  of  the  center  of," 
etc.  Defendant  claimed  that  these  mistakes  were  unknown  to 
him  or  to  his  mortgagor,  until  after  the  commencement  of  this 
suit;  but  that  the  plaintiff,  at  the  time  he  issued  his  attach- 
ment, had  knowledge  of  them,  and  of  all  defendant's  rights  in 
the  land;  and  he  prays  that  he  may  be  decreed  to  hold  the 
land  free  from  the  lien  of  the  plaintiff,  and  for  general  relief. 
The  mortgage  was  duly  executed  and  recorded,  and  the  taLCi 
of  mistake  and  the  fact  of  notice  are  admitted. 

S.  Burkej  for  the  plaintiff. 

8.  J.  Andrews^  for  the  defendants. 

By  Ck)urt,  Brinkerhoff,  C.  J.  It  is  very  evident  that, 
taken  literally  as  it  stands,  the  attempted  description  con- 
tained in  the  mortgage  does  not  afford  the  means  of  identifying 
any  land  whatsoever;  for  it  furnishes  no  place  of  beginning — 
no  starting  point.  But,  if  we  prefix  the  words  "beginning 
at  a  point,"  or  some  equivalent  expression,  and  drop  the  words 
"of  land,"  then,  by  an  ordinary  and  allowable  reference  to  the 
extrinsic  circumstances  stated  in  the  cross-petition,  the  descrip- 
tion will  become  sufficientiy  definite  and  intelligible.  And 
the  question  is  made  and  discussed  by  counsel  in  argument, 
whether,  in  accordance  with  established  rules  of  construction 
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and  the  snggertioiis  of  approved  precedent,  this  may  not  be 
done.  But  on  this  point  the  members  of  the  court  would  prob- 
ably find  it  difficult  to  agree;  and  we  therefore  pass  it  over, 
and  proceed  upon  the  assumption  of  the  correctness  of  what 
the  plaintiff  claims,  to  wit,  that  the  attempted  description  in 
the  mortgage  is  so  uncertain  as  to  render  it  impossible,  by 
means  of  it,  to  identify  the  land  attempted  to  be  described. 

On  this  assumption,  and  admitting  that  there  is  a  mistake 
in  the  description,  which  cannot  be  corrected  by  constructi0n, 
the  defendant  Beach  contends  that  the  court  ought  to  give 
efiect  to  the  clearly  ascertained  intentions  of  the  parties,  by 
reforming  the  mortage  or  by  dealing  with  the  case  as  if  the 
mortgage  were  reformed.  On  this  question,  we  find  no  serious 
difficulty. 

It  will  be  noticed  that  we  are  not  embarrassed  by  any  ques- 
tion of  ftet,  nor  by  any  question  as  to  the  amount  or  degree  ci 
evidence  necessary  for  the  proof  of  any  fact.  The  cross-peti- 
tion alleges,  and  the  demurrer  admits,  the  fact  of  mistake,  and 
that  the  plaintiff,  at  the  time  he  caused  his  attachment  to  be 
issued,  had  knowledge  of  the  mistake,  and  of  all  Beach's  rights 
in  the  land.  The  fad  of  mistake  and  the  tad  of  notice  are 
admitted  by  the  demurrer. 

Now,  if  this  were  a  case  between  the  parties  to  the  mortgage 
alone,  it  is  settled  by  a  uniform  ciurent  of  decisions  in  Ohio 
that  this  mortgage  would,  on  the  admitted  mistake,  as  between 
them,  be  reformed:  Davenport  v.  Sovilf  6  Ohio  St.  459,  and 
cases  there  cited.  And  aside  from  our  own  peculiar  statutory 
provisions  in  respect  to  mortgages,  and  the  holdings  of  our 
courts  under  them,  it  seems  to  be  equally  well  settled,  by 
decisions  of  courts  of  high  authority  in  neighboring  states, 
that,  on  general  principles  of  jurisprudence,  '' courts  of  equity 
will  interfere  to  correct  mistakes,  not  only  between  the  original 
parties,  but  also  those  claiming  under  them  in  privity,  as  heirs, 
legatees,  devisees,  assignees,  voluntary  grantees,  judgment 
creditors,  or  purchasers  from  them,  with  notice  of  the  facts:" 
Adams's  Eq.  406,  No.  1;  1  Story's  Eq.  Jur.,  sec.  165.  Simmona 
V.  Northf  3  Smed.  &  M.  67,  is  a  strong  case  directly  in  point  on 
this  question;  and  the  same  may  be  said  of  WaU  v.  Arringtouj 
13  Ga.  88,  and  White  v.  Wihon,  6  Blackf.  448  [39  Am.  Dec.  437]; 
see  also  Oowvemeur  v.  TituSy  6  Paige,  347;  and  Whitehead  v. 
Browny  18  Ala.  682.  The  reasoning  on  which  these  cases  go 
is  this,  that  there  is  a  clear  equity  in  favor  of  the  vendee  oi 
mortgagee,  as  the  case  may  be,  as  against  his  mortgagor  ot 
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vendor,  on  the  ground  of  which  a  court  of  equity  will  interfere 
to  correct  the  mistake;  that  a  judgment  or  execution  creditor 
of  such  vendor  or  mortgagor,  with  notice  of  such  equity,  or  a 
purchaser  at  a  sale  under  execution,  with  like  notice,  stands 
in  the  shoes  of  the  vendor  or  mortgagor,  and  so  can  have  no 
better  right  or  higher  claim  than  the  debtor  himself  would  be 
permitted  to  assert 

But  one  question  then  remains;  and  that  is,  whether,  on  the 
state  of  fact  alleged  in  the  cross-petition  and  admitted  by  the 
demurrer,  a  court  of  equity  in  this  state  will  be  precluded  by 
our  peculiar  legislation  from  granting  the  relief  prayed  for. 

By  the  first  section  of  the  act  of  February  22,  1831,  "to 
provide  for  the  proof,  acknowledgment,  and  recording  of 
deeds  and  other  instruments  of  writing"  (3  Curwen's  B.  8. 
2448),  it  is  provided  that,  when  any  competent  person  "shall 
execute,  within  this  state,  any  deed,  mortgage,  or  other  instru- 
ment of  writing,  by  which  any  land,  tenement,  or  heredita- 
ment shall  be  conveyed,  or  otherwise  affected  or  incumbered 
in  law,  such  deed,  mortgage,  or  other  instrument  of  writing 
shall  be  signed  and  sealed  by  the  grantor  or  grantors,  maker 
or  makers,  and  such  signing  and  sealing  shall  be  acknowl- 
edged by  such  grantor  or  maker  in  the  presence  of  two  wit- 
nesses, who  shall  attest  such  signing  and  sealing,  and  shall 
subscribe  their  names  to  such  attestation;  and  such  signing 
and  sealing  shall  also  be  acknowledged  by  such  grantor  or 
grantors,  maker  or  makers,  before"  certain  officers  therein 
named. 

By  the  seventh  section  of  said  act,  it  is  provided  "that  all 
mortgages  executed  agreeably  to  the  provisions  of  this  act 
shall  be  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  such  mortgaged  premises  are  situated,  and  shall  take 
effect  from  the  time  when  the  same  are  recorded,"  etc.  And 
by  a  subsequent  act  of  March  16,  1838,  "declaratory  of  the 
laws  upon  the  subject  of  mortgi^es,"  it  is  provided  "that 
mortgage  deeds  do  and  shall  take  effect  and  have  preference 
from  the  time  the  same  are  delivered  to  the  recorder  of  the 
proper  county,  to  be  by  him  entered  on  record:"  1  Curwen's 
R.  S.  430. 

Under  the  express  and  peculiar  phraseology  of  these  stat- 
utes, a  series  of  authoritative  decisions  have  been  made  in  this 
state,  holding  that  such  mortgages  only  as  were  signed,  sealed, 
witnessed,  and  acknowledged  in  accordance  with  the  provisions 
of  the  first  section  of  the  act  first  above  referred  to,  were 
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entitled  to  be  recorded,  or  could  be  recognized  as  having  been 
delivered  for  record  or  recorded;  and  that  none  bnt  mortgages, 
BO  executed  and  delivered  for  record  or  recorded,  could  have 
any  effect  whatsoever,  either  at  law  or  in  equity,  as  to  third 
parties,  whether  such  third  parties  had  notice  of  the  defectively 
executed  or  unrecorded  mortgage  or  not:  White  v.  Denman^  16 
Ohio,  59;  Bloom  v.  Noggle^  4  Ohio  8t.  45;  Erwin  v.  Shuey^  8 
Id.  509;  White  v.  Denman,  1  Id.  110.  In  this  last-named  case, 
the  court  say  that  the  correctness  of  these  decisions  has  been 
much  questioned;  that  they  are  at  variance  with  the  former 
analogies  of  the  law;  and  the  judge  delivering  the  opinion  of 
the  court  declares,  that  if  the  question  ^'had  not  been  deter- 
mined by  adjudication  in  this  state,  and  affirmed  and  adhered 
to  for  a  number  of  years,  a  majority  of  this  court  would  feel 
constrained  to  take  a  different  view  of  it;"  yet,  inasmuch  as 
it  had  become  a  rule  of  property  in  settling  priorities  among 
creditors,  the  court,  acting  on  tiie  maxim  itare  decitisy  would 
not  disturb  it. 

Now,  for  these  reasons,  we  will  not  disturb  the  rule  thus 
established.  It  has  the  merit,  at  least,  of  simplicity,  and  of 
bemg  well  known  and  understood.  But  the  question  before 
us  is,  not  whether  we  will  disturb  the  rule  thus  established, 
but  whether  we  shall  enlarge  the  rule,  and  extend  its  operation 
to  a  case  not  within  the  letter  of  the  statutes,  and  clearly  dis- 
tinguishable fix>m  any  which  have  heretofore  been  held  to  be 
within  these  statutes.  The  rule  is  a  statutory  rule;  and  the 
cases  referred  to  proceed  in  obedience  to  what  were  deemed  the 
unbending  and  imperious  requirements  of  a  legislative  enact- 
ment. These  statutes  relate  solely  to  the  mode  of  execution, 
and  the  recording  of  the  mortgage;  a  mistake  in  these  respects, 
it  is  settled,  cannot  be  corrected;  but,  as  to  all  mistakes  and 
defects  of  the  instrument,  in  other  respects,  the  statutes  are 
entirely  silent,  and  upon  them  the  decisions  which  have  been 
made  upon  questions  arising  under  these  statutes  have  no 


As  to  the  due  and  formal  execution  and  recording  of  the 
mortgage  in  the  case  before  us,  no  exception  is  taken;  in  these 
respects  it  is  admitted  to  be  perfect.  And  it  seems  to  us,  there- 
fore, that  we  are  not  only  at  liberty,  but  are  required,  to  stop 
where  the  statutes  stop;  and  as  to  a  mistake  in  an  attempted 
description  of  mortgaged  premises — ^which  is  a  matter  not 
covered  by  the  statutes — ^to  resort  again  to  the  general  doctrines 
of  equity  jurisprudence,  on  which  our  statutes  are  an  admitted 
innovation. 


812  Howx  V.  HABTNBBBy  HiLL,  A  Ca  [Ohio^ 

This  view  of  the  case  overrales  the  demuner  to  the  oroBe- 
petition. 

Demurrer  to  croBS-petitioQ  overmledy  and  cauae  iwmimded, 
with  leave  to  plaintiff  to  answer  croee-petition. 

SooTTy  SuTLnrVy  Pbok,  and  Gholson,  JJ.,  oonoorred. 


PowsB  ov  OouBT  or  Equirr  to  Ooasaor  Mibtakb  nr  Dbsd:  See 
dar/tr  y.  Ddphf,  66  Am.  Deo.  187,  and  note.  .Mkteke  in  deMciplka  el 
pramiiee  in  deed,  oonstraotion:  JliMm  t.  ProphMora,  88  Id.  884;  OlaHt  ▼• 
Jftmyan,  83  Id.  762.  Ooneotion  of  mistake  in  mortgage:  AmB$  ▼.  JT.  J.  F. 
Oo.,  72  Id.  886. 

Trb  nmroiPAL  oin  n  gitkd  in  Commtt  y.  Pn/rier^  14  Ohio  St  464^  as  to 
oonstniotion  of  legiatry  aot.  And  in  support  of  the  dootrine  of  tUim  dseMilt 
is  dted  in BSiMidh  r.  State,  86  Id.  66;  Arrawtrnttkr.  Hmrmtombg,  42  Id. 
861.  ItisdtedtotliepointtfaataniorigagehasnoeflBMt^miderthestalnfts^ 
either  in  law  or  equity,  as  against  subsequently  aoqnired  liens,  nntQ  its  eooe* 
ontifla  aooording  to  the  statute^  and  its  delivecy  to  the  reoorder  of  the  proper 
eoonty  for  reoord,  in  Bumip  ▼•  Iron  CkK,  88  Id.  812;  and  in  BUe&num  y.  IW> 
melf  40  Id.  288;  to  the  point  that  if  the  name  of  the  grantee  be  omitted  feoB 
a  mortgage  by  mistake  or  inadYertenee^  the  defeot  may  be  oopfeeted  bfgnoi 
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Dbshhabt^  ▲  BAKKoro  CkXKPABT,  issaed  a  oertifioate  of  deposit  for  foor 
thousand  dollars  in  eomnoy,  to  plaintiff's  debtor,  payaUe  in  like  tsodm 
to  the  order  thereon  of  the  depositor,  with  interest:  JTeU,  that  the  oer- 
tifioate is  to  be  regarded  as  anegotiaUe  promisaoiy  note^  notwithstsndiqg 
the  term  "onrrenqr "was  deemed  at  time  and  plaoe  of  tranaaotian  to  in- 
dnde  the  bank  bills  of  sundry  spede-paying  banks  outside  the  states  ae 
well  as  those  of  the  same  oharaoter  within  the  state. 

BsAflONBLB  Tdob  MUST  Elapsb  vob  Pubposb  ot  NioonATioii,  or  preeeni> 
ment  for  payment,  before  negotiable  oertifioate  of  deposit  will  be  re- 
garded as  overdue,  and  it  will  not  be  so  regarded  two  days  after  its  data^ 
when  negotiated  to  a  party  reoeiving  it  in  good  &ith,  for  a  valuable  oqa- 
sideration. 

AaBiQHm  or  Kiootiablb  OBirniiiuTa  or  Diposit  oah  Ehiobob  Patkbiit 
by  the  maker  thereoi^  and  the  latter  oannot  be  held  liable  to  an  attadh- 
ing  oreditor  of  the  dq^ositor. 


Plaintiff  brought  suit  against  one  Markhaniy  a  non-i 
dent  of  the  state,  and  proeecuted  the  same  to  final  judgmeni. 
Writ  of  attachment  was  issued,  at  the  commenoement  of  the 
suit,  and  garnishee  process  was  served  on  the  defendants 
by  which  it  was  sought  to  hold  a  certificate  of  deposit  ia- 
sued  by  the  defendants  to  Markham  in  the  following  terms: 
**Hartness,  Hill,  dk  Co.,  bankers,  Cleveland,  Ohio,  May  12| 
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1858.  $4,000.  F.  C.  Markham  has  deposited  in  this  bank 
frar  thousand  dollars  in  currency,  payable  in  like  funds,  to 
the  order  hereon  of  himself,  with  ints.  Hartness,  Hill,  A  Co.'* 
This  certificate  was  negotiated  to  the  Peninsular  Bank,  in  good 
{uth,  and  for  good  consideration.  The  opinion  states  other 
bets  clearly  presenting  the  case. 

8.  /.  Andr0w$j  and  Mown  and  EsUpj  for  the  plaintiff. 
WiOey  and  Careys  for  the  Peninsular  Bank, 
H.  GrigwoUj  for  Hartness,  Hill,  ft  Ca 

By  Court,  Scott,  C.  J.  The  certificate  of  deposit  issued  by 
the  defendants,  Hartness,  Hill,  ft  Ca,  to  the  plaintiff's  debtor, 
contains  an  unconditional  promise  to  pay  to  the  order  of  F.  C. 
Markham  four  thousand  dollars  in  currency,  with  interest, 
upon  presentation  of  the  certificate,  either  by  himself  or  his 
assignee.  Such  is  clearly  the  legal  import  of  its  terms;  and 
there  can  be  no  doubt  that  it  possesses  all  the  characteristics 
of  a  negotiable  promissory  note,  unless  the  fact  that  it  is  pay- 
able in  currency  affects  its  negotiability.  The  question,  then, 
is,  whether  a  note  drawn  for  a  specified  sum  payable  in  cur- 
rency is  a  note  drawn  for  a  sum  of  money,  within  the  mean- 
ing of  the  statute. 

In  Dagan  v.  Campbellj  1  Ohio,  115,  it  was  said  by  the  oourt 
that  the  term  ^  currency  "  means  current  money,  where  this 
interpretation  is  not  controlled  by  the  positive  terms  of  the 
contract. 

This  authority  might,  perhaps,  have  justified  the  court 
below  in  excluding  evidence  explanatory  of  the  term  '^  cur- 
lency  "  in  this  case.  But  the  plaintiff  was  permitted  to  show 
that  the  term  "  currency,"  at  the  time  and  place  of  the  con- 
tract, was  understood  to  mean  bank  bills  of  sundry  specie- 
paying  banks,  which  were  then  received  and  paid  out  by  the 
banks  in  Cleveland;  and  he  claims  that  bank  bills  are  not 
money.  The  question,  then,  is.  Can  bank  bills  of  specie-pay- 
ing banks  which  circulate  through  community  as  and  for 
JDODejf  and  perform  all  its  ofiBces,  be  considered  by  courts  as 
mon^,  within  the  meaning  of  the  statute?  Unquestionably, 
they  are,  strictly  speaking,  but  promises  to  pay  money.  They 
are  not  a  legal  tender.  No  one  can  be  compelled  to  receive 
them  as  money.  But  we  cannot  shut  our  eyes  to  the  fact  that 
in  the  commercial  and  business  transactions  of  every-day  life, 
ihey  circulate  as  money  throughout  the  community,  and  are, 
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by  general  consent  and  usage,  so  treated  and  received.  Id< 
the  language  of  Lord  Mansfield,  in  MiUer  y.  Ectcey  1  Burr.  457, 
'^  they  are  not  like  bills  of  exchangie,  mere  securitieB,  or  docu* 
ments  for  debts,  nor  are  so  esteemed;  but  are  treated  as  moneys 
in  the  ordinary  course  and  transaction  of  business  by  the  gen- 
eral consent  of  mankind;  and  on  payment  of  them,  when  a. 
receipt  is  required,  the  receipts  are  always  given  as  for  money, 
not  as  for  securities  or  notes."  In  New  York,  it  has  been  held 
that  a  note  payable  in  York  state  bills  was  the  same  as  being 
made  payable  in  money:  Keith  v.  JoneSjd  Johns.  120.  And 
in  Judah  v.  Harris^  19  Id.  144,  it  was  held  that  a  note  payable- 
in  bank  notes  current  in  the  city  of  New  York,  was  a  nego- 
tiable note.  Upon  this  question,  it  is  true,  conflicting  decisions- 
are  to  be  found. 

But  in  Ohio  it  has  been  quite  uniformly  held  that  promissory 
notes  may  be  negotiable,  though  payable  in  current  bank  bills, 
and  that  such  bills  are  money,  within  the  meaning  of  the 
statute.  In  Morris  v.  Edwards,  1  Ohio,  189,  it  was  held  that  a 
contract  to  pay  two  thousand  dollars  in  current  bank  notes  of 
the  city  of  Cincinnati  is  a  contract  to  pay  money;  and  in  that 
case,  it  was  said  by  Judge  Hitchcock  that  ^'  a  note  drawn  for 
a  sum  certain,  payable  in  bank  paper,  is  negotiable."  The 
question  was  pretty  fully  considered  in  that  case,  which  may 
be  regarded  as  a  leading  one  on  the  subject  in  this  state.  The 
same  principle  was  followed,  and  controlled  the  decisions  in 
the  subsequent  cases  of  Swetland  v.  Creigh,  15  Id.  118,  and 
White  V.  Richmond^  16  Id.  5;  in  the  former  of  which,  it  waa 
held  that  a  note  payable  in  current  Ohio  bank  notes  is  a  note 
payable  in  money;  and  in  the  latter,  that  a  note  payable  in 
current  funds  of  the  state  of  Ohio  is  a  note  for  a  sum  certain, 
within  the  meaning  of  the  statute,  and  negotiable.  And  the 
reasoning  of  the  court  in  all  these  cases  makes  the  rule  appli- 
cable not  merely  to  Ohio  bank  bills,  but  to  all  such  bank  notes 
^9  by  general  usage  and  consent,  are  regarded  by  community 
as  money.  In  the  case  last  cited,  it  was  said  by  Judge  Birch- 
ard,  delivering  the  opinion  of  the  court,  *'the  supreme  court  of 
this  state  have,  on  the  circuit,  repeatedly  held  that  a  note  pay- 
able in  current  bank  notes  was  payable  in  money,  and  nego-^ 
tiable;  and  the  authority  of  our  own  court,  for  many  yean, 
should  not  be  departed  &om,  when  no  evil  is  seen  to  grow  out 
of  its  adjudications  on  this  subject" 

On  a  question  affecting  the  character  of  commercial  paper, 
we  do  not  feel  at  liberty  to  overrule  these  repeated  adjudica* 
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lions,  and  ignore  the  general  understanding  of  the  business 
oommnnity.  And  so  long  as  the  general  consent  of  mankind, 
in  all  business  transactions,  gives  to  current  bank  bills  the 
character  of  money,  we  see  no  good  reason  why  courts,  when 
the  question  is  presented  in  a  commercial  point  of  view,  should 
regard  them  otherwise. 

But  it  is  claimed  that  the  certificate,  if  negotiable,  was  over- 
due when  negotiated  to  the  Peninsular  Bank.  This  position, 
we  think,  cannot  be  maintained.  In  England,  a  promissory 
note,  payable  on  demand,  with  interest,  does  not  become  over- 
due by  mere  lapse  of  time:  Barough  v.  Whiiey  4  Bam.  &  Cress. 
325;  S.  C,  10  Eng.  Com.  L.  345.  But  in  this  country,  a  note 
payable  on  demand,  unless  indorsed  within  a  reasonable  time, 
is  considered  as  overdue  and  dishonored.  What  shall  be  re- 
garded as  reasonable  time  must  depend  to  a  great  extent  on 
circumstances.  In  Ranger  v.  Caryy  1  Met.  (Mass.)  869,  it  was 
held  that  one  month  would  not  be  unreasonable  time.  In  the 
present  case,  the  certificate  was  drawn  bearing  interest,  show- 
ing that  immediate  presentation  for  payment  was  not  contem- 
plated by  the  parties.  It  was  drawn  and  dated  at  Cleveland, 
and  negotiated  by  the  payee  to  the  Peninsular  Bank,  at  Detroit, 
where  the  payee  resided,  on  the  second  day  after  its  date.  It 
could  not  have  been  offered  for  negotiation  at  Detroit  earlier 
than  the  preceding  day.  There  was  clearly  no  such  lapse  of 
time  as  should  have  put  the  Peninsular  Bank  upon  inquiry, 
or  would  justify  a  court  in  regarding  the  paper  as  overdue 
when  negotiated. 

The  facts  stated  in  the  answer  of  the  garnishees  in  the  at- 
tachment suit,  and  which  the  court  below  has  found  to  be  true, 
clearly  show  that  at  the  time  of  service  of  process  upon  them 
under  the  attachment  proceedings,  the  certificate  had  passed 
completely  beyond  their  control.  It  had  been  deposited  in  the 
post-office,  in  an  envelope  directed  to  Markham,  the  payee,  in 
pursuance  of  his  orders.  This  was,  in  law,  a  delivery  to  him, 
and  the  certificate  thereby  became  his  absolute  property.  It 
is  true  that  Hartness,  Hill,  &  Co.,  the  garnishees,  were,  at  the 
time,  indebted  to  Markham;  but  their  indebtedness  was  evi- 
denced by  a  negotiable  promissory  note,  then  in  his  possession, 
and  which,  within  a  reasonable  time,  he  might  transfer  so  that 
his  assignee  would  have  the  right  to  demand  and  enforce  its 
payment  by  the  makers.  It  was  so  negotiated  by  the  payee, 
within  two  days  after  its  date,  and  received  by  the  Peninsular 
Bank,  in  the  regular  course  of  business,  in  good  faith,  and  for 
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a  yaluable  ooDfiideTation.  As  suoh  assignee,  the 
Bank  was  not  chargeable  with  constructive  notice  of  the  pro- 
ceedings in  attachment  then  pending.  In  the  case  of  SUme  v. 
EUiottf  11  Ohio  St*  252,  we  have  held  that  the  doctrine  of  lu 
fenden$  does  not  apply  to  negotiable  paper  before  dne.  And 
the  garnishees  being,  therefore,  liable  to  the  assignee,  the  court 
below  properly  held  that  they  could  not  be  made  liable  to  ac- 
count for  the  same  debt  to  the  attaching  creditor*  under  the 
section  205  of  the  code. 
Judgment  of  the  court  below  affirmed. 

SuTLiFF,  Pbck,  Gholson,  and  Bunkebhovf,  JJ.,  concurred. 

Ths  fbincipal  oiss  n  citkd  in  Seeor  ▼.  WUter^  80  Ohio  8t  239;  to  tho 
point  that  the  right  of  the  plaintiff  in  attaohmimt  is  liable  to  be  defeated  by 
cne  who^  befofo  £ie^  without  aotnal  notioe  of  the  prooeedinjy  in  attawhmml^ 
beoomeethe  Aona/citf  holder  of  a  negotiable  instrament 
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niOHXO8TAn,4B0.] 
A  BSTSaiD  orao  Fosobbion  or  Lasb  itnukb  AoBinoBT  to  parohaae  from 
B^  the  owner,  and  made  Talnable  improrementi,  in  184S.  In  1S49  he 
ezeoated  a  mortigage  of  the  land  to  0»  to  Meare  the  payment  of  anote 
made  to  0  for  six  hundred  doUara,  payable  in  1800.  In  1861  he  reoeiyed 
a  deed  of  oonyeyanoe  in  fee  from  B^  and  in  1864  executed  a  mortigage  of 
the  hmd  to  D,  to  eecnre  the  payment  of  anote  made  by  him  for  one.thoa- 
■and  eight  hundred  dollaxB.  Deeda  were  all  duly  reoorded.  The  mort- 
gages not  being  paid,  and  the  lands  being  inmiffident  to  satisfy  both 
mortgages.  Held:  1.  That  mortgage  to  G»  as  between  the  parties,  con- 
▼eyed  to  C  the  legal  possessoiy  right  of  the  grantor,  and  his  equitable 
interest  in  the  lands;  2.  Upon  execution  of  the  deed  by  B  to  A,  the  foe 
so  conreyed  to  A,  by  estoppel  arising  from  his  prior  deed  of  warranty  in 
fee  to  0,  inured  to  G,  who,  as  between  the  parties,  thereby  became  vested 
with  the  fee;  3.  That  the  obligation  of  estoppel  became  to  C  a  muniment 
of  titie,  adhering  to  and  transmissible  with  the  land,  and  obligatory  upon 
the  grantees  of  A,  as  well  as  upon  his  heirs;  4.  That  the  deed  to  O, 
having  priority  of  record  of  the  deed  to  D,  was  entitled  to  the  same 
respect  in  law  and  equity  as  against  D  that  it  was  entitled  to  against  B^ 
his  grantor. 

CrviL  action.  Reserved  in  district  court  of  Warren  county 
upon  an  agreed  statement  of  facts.  The  case  is  stated  in  bead* 
note,  and  opinion.  . 

/.  K.  (yNeaUy  for  the  plaintiff 

DurUn  Wardy  J.  D.  WaJiace^  and  Laurtn  SmUhj  for  the  de^ 
fendant,  Mrs.  Sanders. 
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By  Court,  Sutliff,  J.  It  is  claimed,  on  behalf  of  the  plain- 
tiff in  this  case,  that  by  force  of  the  statutes  relating  to  the 
recording  of  mcxigages  in  this  state,  the  record  of  the  mort- 
gage of  Mary  Sanders  cannot  be  regarded  as  constructiye  notice 
to  Owens,  at  the  time  of  the  execution  of  the  mortgage  to  hun, 
and  of  its  being  recorded. 

It  is  provided  by  the  act  for  the  proof,  acknowledgment,  and 
recording  of  deeds  and  other  instruments  of  writing,  passed 
February  22,  1831,  as  follows: 

Sec.  1.  ''That  when  any  man  or  unmarried  woman,  above 
the  age  of  twenty-one  years,  shall  execute,  within  this  state, 
any  deed,  mortgage,  or  other  instrument  of  writing,  by  which 
any  land,  tenement,  or  hereditament,  shall  be  conveyed,  or 
otherwise  affected  or  incumbered  in  law,  such  deed,  mortgage,'' 
etc.,  shall  be  executed  as  thereby  directed. 

Sec.  7.  ''That  all  mortgages  executed  agreeably  to  the  pro- 
visions of  this  act  shall  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  such  mortgaged  premises  are  situated, 
and  shall  take  effect  firom  the  time  when  the  same  are  recorded," 
etc.  ' 

The  question  then  arises.  Was  the  mortgage  executed  to 
Mary  Sanders  and  recorded  on  the  twenty-third  of  April,  1849, 
to  be  regarded  on  the  fourteenth  of  July,  1854,  when  Owens 
received  his  mortgage,  as  a  mortgage  within  the  meaning  of 
the  provisions  of  section  7  of  the  statute? 

It  is  argued,  from  these  two  provisions  of  our  statute,  that  the 
mortgage  contemplated  by  section  7  must  be  one  by  which  the 
land  is  "  affected  or  incumbered  in  law;"  and  that  inasmuch 
as  David  A.  Sanders,  at  the  time  of  executing  the  mortgage  to 
Mary  Sanders,  had  only  an  equitable  title  to  the  land,  the  land 
was  neither  affected  nor  incumbered  thereby.  If  it  be  true 
that  the  first  mortgage  deed  was  not  included  by  the  words 
"  deed,  mortgage,  or  other  instrument  of  writing,  by  which  any 
land,  tenement,  or  hereditament  shall  be  conveyed  or  other- 
wise affected  or  incumbered  in  law,"  which  are  each  and  all 
authorized  to  be  recorded,  the  recording  of  the  instrument 
would  not,  by  force  of  the  statute,  be  constructive  notice  of  its 
existence. 

But,  on  the  other  hand,  if  the  first  mortgage,  at  the  time  of 
the  execution  of  the  subsequent  mortgage  to  Owens,  was  a 
mortgage  or  instrument  of  writing,  by  which  the  land  was 
"affected  or  incumbered  in  law,"  it  was  such  a  mortgage  as 
expressed  in  section  7,  and  as  is  thereby  provided,  "  shall  bt 
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recorded; "  and  the  record  thereof  in  such  ease  would  neoee- 
•arily  be  constructiye  notice  of  the  same  to  the  subsequent 
mortgagee,  Owens,  at  the  time  of  the  execution  of  the  mort- 
gage to  him. 

Let  us,  then,  recur  to  the  facts  of  the  case,  to  ascertain  the 
true  character  and  legal  effect  of  the  mortgage  to  Mary  San- 
ders. Was  it  an  instrument  by  which  the  land,  on  the  four- 
teenth day  of  July,  1854,  was  '*  affected  or  Incumbered  in 
law?" 

The  instrument  is  in  the  usual  form  of  a  deed,  conveying 
the  land  to  the  grantee,  Mary  Sanders,  in  fee-simple,  with  the 
usuial  covenants  of  warranty  by  the  grantor,  David  A.  Sanders, 
subject  only  to  the  condition  of  defeasance  that  the  same  should 
become  void  upon  the  grantor's  paying  to  the  grantee  the  sum 
of  six  hundred  dollars,  evidenced  by  his  note  of  that  date,  pay- 
able one  year  fix>m  the  date  thereof,  and  dated  January  24, 

1849.  It  is  true  that  at  the  time  of  executing  this  deed,  David 
A.,  the  grantor,  though  in  the  possession  of  said  land,  was  not 
then  vested  with  the  fee-simple  title.  He  had  only  the  legal 
possessory  title,  or  right  of  possession  in  prxsentij  and  the  fur- 
ther equitable  title,  or  right  of  the  fee-simple  title  infaturOf 
upon  paying  the  remainder  of  the  purchase-money.  The 
grantor,  however,  by  the  terms  of  his  deed,  assumed  to  convey 
the  land  in  fee-simple,  and  expressly  covenanted  that  the  said 
grantee,  her  heirs  and  assigns  forever,  should  hold  the  same 
free  from  all  incumbrances,  and  that  the  title  so  conveyed  was 
*<  clear,  free,  and  unincumbered,  and  that  he  will  warrant  and 
defend  the  same  against  all  claims  whatsoever."    In  January, 

1850,  when  the  note  had  become  due,  and  remained  unpaid, 
what  then  was  the  effect  of  this  deed  upon  the  land,  as  between 
the  parties?  Certainly  the  same,  in  law,  as  if  there  had  been 
no  condition  expressed  therein.  The  condition  upon  which  it 
was  to  become  void,  not  having  been  complied  with,  was  gone 
at  law,  and  the  deed  of  conveyance  had  become  absolute;  and 
as  between  the  parties  the  same  was,  in  law,  just  as  operative 
as  if^  at  its  execution,  the  grantor  had  been,  in  fact,  vested  with 
a  title  in  fee-simple. 

In  an  action  of  ejectment,  the  proof  of  the  execution  of  the 
deed  would  have  entitled  the  grantee  to  a  judgment  for  posses- 
sion of  the  lands  against  the  grantor;  and  under  such  judg- 
ment, she  could  have  taken  actual  possession,  and  have 
succeeded  to  the  right  and  enjojrment  of  the  premises  as  fully 
as  possessed  by  him  at  that  time. 
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But  the  precise  time  to  which  we  should  have  respect  to  deter- 
mine the  character  of  the  first  mortgage,  is  that  of  the  execu* 
tion  of  the  second  mortgage.  The  real  question  is,  Was  tho 
mortgage  of  Mary  Sanders,  on  the  fourteenth  day  of  July,  1854, 
when  Owens  was  about  to  take  his  mortgage  on  the  same  land, 
a  deed,  mortgage,  or  instrument  by  which  the  land  was  then 
conveyed,  affected,  or  incumbered  in  law?  And  this  questioni 
like  the  former,  is  to  be  answered  by  reference  to  the  parties 
to  the  first  mortgage,  and  its  subject-matter,  the  land,  and  at 
the  time  immediately  preceding  the  execution  of  Owens's  mort- 
gage. Was  or  was  not  the  title  of  David  A.  then  affected  by 
his  mortgi^e  executed  in  January,  1849,  to  Mary  Sanders? 
On  the  twenty-second  day  of  May,  1851,  David  A.  received  a 
conveyance  in  fee-simple  of  this  land,  which  he  had  already 
conveyed  in  fee-simple  by  deed  of  warranty  to  Mary  Sanders. 
Both  those  deeds,  as  between  the  parties,  were  in  fall  force 
previous  to  Owens's  receiving  his  mortgi^.  How  then  stood 
the  title?  Applying  the  fEimiliar  principle  that  a  grantor 
with  warranty  is  estopped  by  his  grant  from  setting  up  against 
his  grantee,  any  after-acquired  title  to  the  lands  granted  or 
conveyed,  by  the  language  of  his  prior  deed,  and  as  between 
these  parties,  Mary  Sanders  might,  by  virtue  of  her  prior  deed, 
in  law  claim  and  hold  the  hands  in  fee-simple:  Bond  v.  Swear' 
ingerif  1  Ohio,  895.  See  also  the  case  of  Allen  v.  Pam&,  8 
Id.  187,  to  the  same  effect.  In  which  case,  Burnett,  J.,  pro- 
nouncing the  opinion,  says:  "By  the  uniform  course  of  decis- 
ions,  both  English  and  American,  the  grantor  was  estopped, 
by  his  deed,  from  setting  up  a  title  under  the  patent;  neither 
could  his  heirs,  nor  any  person  claiming  under  him,  question 
the  title  of  the  grantee  on  the  ground  that  the  patent  was 
subsequent  in  date  to  the  deed." 

It  is,  therefore,  evident  by  the  test  insisted  upon,  that  not 
only  was  the  first  mortgage  an  instrument  executed  in  the  form 
and  manner  prescribed  by  section  1  of  the  act  to  convey  or  in- 
cumber lands,  but  it  was  an  instrument  of  writing  by  which 
the  land  had,  in  fact  and  law,  been  conveyed  and  affected,  as 
between  the  only  parties  having  any  title,  interest,  or  estate  in 
the  land,  at  the  time  of  Owens  so  receiving  his  mortgage. 
The  first  mortgage  was,  therefore,  at  that  time,  a  proper  instru-. 
ment  to  be  recorded,  and  required  to  be  so  recorded,  by  sa^'d 
section  7,  of  the  statute,  to  give  it  effect.  Its  record  wap» 
therefore,  even  if  not  constructive  notice  to  strangers,  all  that 
the  statute  required  to  give  the  first  mortgage  at  that  time  full 
operative  effect,  as  between  the  parties. 
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ThiB  is  not  a  case  where  the  question  of  priority  of  eqnitie* 
between  a  former  and  Bubsequent  mortgage  depends  upon 
notice,  either  actual  or  constructive,  on  the  part  of  the  second 
mortgagee.  Such  a  question  might  have  arisen  if  the  latter 
mortgagee  had  derived  title  immediately  from  Keck  & 
Clements.  But  such  is  not  the  case;  Owens  received  his 
mortgage  from  David  A.  Sanders,  who  had  already  executed 
his  conveyance  by  warranty  deed  more  than  five  years  before 
to  Mary  Sanders;  and  had  himself  acquired  a  perfect  legal 
title  about  three  years  previous  to  making  his  mortgage  to 
Owens.  This  title  so,  then,  acquired  by  David  A.,  inured  to 
his  former  grantee,  making  as  between  himself  and  his  futme 
grantees  or  heirs  and  her,  the  title  of  Mary  Sanders  as  perfect 
as  if  he  had  held  a  perfect  title  in  fee-simple  at  the  time  he  so 
executed  to  her  the  said  mortgage.  Such  was  the  situation  of 
the  title  of  David  A.,  and  such  the  character  of  the  title  of 
Mary  Sanders  on  the  fourteenth  day  of  July,  1854. 

What  title,  then,  did  David  A.  Sanders  at  that  date  convey 
by  his  deed  to  John  W.  Owens  ?  It  is  obvious  that  he  could 
not  convey  any  greater  title  than  he  then  held;  whatever 
language  he  may  have  used  in  the  deed  could  no  more  enlarge 
the  title  than  the  quantity  of  the  land  beyond  that  which  he 
actually  held.  But  we  have  seen  that  by  his  former  convey- 
ance and  subsequent  receipt  of  title,  and  the  doctrine  of  estoppel 
applying  to  the  case,  full  force  and  effect  in  law  had  already 
been  given  to  his  former  deed  to  Mary  Sanders.  And  the  force 
and  effect  of  the  estoppel  is,  in  law,  just  as  binding  upon  a 
subsequent  grantee  as  it  is  upon  the  grantor;  and  upon  either 
it  is  equally  obligatory  with  the  language  of  the  deed  creating 
the  first  grant  or  conveyance.  An  obligation  of  estoppel  binds, 
not  only  the  grantor  in  such  a  case,  but  his  heirs  and  subse- 
quent grantees,  and  all  persons  privy  to  him.  It  adheres  to 
the  land,  and  is  transmitted  with  the  estate,  whether  the  same 
passes  by  descent  or  purchase.  And  the  estoppel  becomes, 
and  forever  after  remains,  a  muniment  of  the  title  so  acquired; 
and  when  the  party  so  estopped  conveys  the  land,  he  neoes* 
sarily  conveys  it  subject  to  such  estoppel  in  the  hands  of  his 
grantee. 

It  follows,  therefore,  fix>m  this  view  of  the  case,  that  inde- 
pendent of  the  question  of  notice,  the  mortgage  of  Mary 
Sanders  is  as  obligatory  upon  Owens,  the  grantee,  as  it  was 
upon  his  and  her  grantor,  David  A.,  at  the  time  of  the  execu- 
tsAn  n/  5«||oh  second  mortgage;  and  its  obligation  as  a  mortgage 
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upoa  the  gnmlor,  David  A^  is  not  qnestioned,  and  certainly 
MBDOtbe. 

A  majoiitj  of  the  court  are  clearly  of  opinion  that  fbll  eflbet 
dmld  be  ^yen  to  the  mortgage  to  Mary  Sandem,  and  that 
ben  18,  in  law  and  eqnity,  the  prior  lien  upon  the  prooeedi  of 
the  sale  of  the  lands. 

Judgment  entered  aocordin|^. 

SootTy  Pmk,  and  BBmnBaow,  JJ,, 


Ohduob,  J.y  diflsented. 
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PiDNNSYLVANIA    RaILROAD    CoMPANY    V.   OgIBB. 

[85  PxirNSTLTAxnA  State,  60.] 

FkiTUBXS  OF  NEOUOKircB  in  regard  to  the  specific  gronndB  of  complaint  may 
be  prored  so  clearly  and  incontestably  that  it  may  become  the  dnty  of 
the  court  to  pronounce  it  such  as  a  matter  of  law;  but  where  the  facts 
are  controrerted,  and  the  existence  or  non-ezistenoe  of  them  may  fairly 
be  presumed  to  affect  the  mind  in  a  given  exigency,  the  question  whether 
the  acts  were  or  were  not  negligent  is  necessarily  one  for  the  jury. 

Kbglioencb  £9  Wakt  of  Obdinakt  Garb  which  a  party  ought  to  obaenro 
under  the  peculiar  circumstances  under  which  he  is  placed. 

Whin  thxbe  is  Causb  to  Affbibsmd  Dangsb,  a  greater  dogree  of  care  is 
required  than  when  no  danger  is  expected. 

Qnb  cannot  Take  Adyantagb  of  his  Own  Wbono,  where  he  has  omitted 
to  perform  a  duty,  and  by  that  omission  another  has  boon  lulled  into  a 
fancied  security,  so  that  he  goes  into  a  dangerous  place  and  recehres  an 
injury  which  he  might  have  avoided  if  the  other  had  performed  his  duty. 
Such  other  person  in  such  case  will  not  be  pennitted  to  charge  oontribu- 
tory  negligenoe  on  the  injured  party. 

b  D  NOT  Ebbob  if  the  court  adds  to  its  instruction  to  a  juiy,  "much  is  left^ 
and  much  must  always  bo  left^  to  your  sound  discretion^''  if  otherwise  the 
instructions  are  without  error.  It  is  better,  however,  not  to  add  such 
wcrda. 

In  error.  The  action  was  to  recover  damages  of  the  defend- 
ants for  negligently,  etc.,  causing  the  death  of  plaintiff's  hus- 
band by  running  the  defendants'  train  into  his  carriage  while 
he  was  driving  along  a  public  road  known  as  the  ''  Tun  road." 
When  he  arrived  near  the  point  where  the  railroad  crossed  the 
Tun  road,  he  stopped  and  listened  for  the  train,  and  not  hear- 
ing it^  went  on;  the  train  passed  while  his  horses  and  carriage 
ware  on  the  track,  killing  him  and  his  horse,  and  smashing 
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his  carriage.  The  railroad  and  highway  were  ao  situated  that 
neither  could  be  seen  from  the  other  for  more  than  a  few  feet 
from  the  crossing.  The  whistle  of  the  engine  was  not  blown 
when  the  train  was  approaching  the  crossing.  Among  other 
things,  the  court  charged  the  jury  as  follows  (the  portions 
excepted  to  are  in  italics):  ''There  are  three  other  points  on 
this  subject  furnished  to  me  by  the  defendants'  counsel,  which 
I  may  as  well  notice  in  this  place:  1.  '  If  Dr.  Ogier,  deceased, 
as  he  approached  the  railroad,  before  his  horse  reached  the 
north  track  thereof,  could  have  seen  the  train  approaching  at 
the  distance  of  six  hundred  feet,  it  was  his  duty  to  stop  until 
the  train  had  passed,  and  not  endanger  his  own  life,  as  well 
as  the  lives  of  the  passengers  on  the  train,  by  attempting  to 
cross  the  track  in  advance  of  the  train; '  2.  'The  evidence  is 
clear  and  uncontradicted  that  Dr.  Ogier  could  have  seen  the 
train  approaching  before  he  reached  the  track,  in  time  for  him 
to  stop  bis  horse  and  avoid  the  collision;'  8.  'The  evidence 
upon  this  point  is  conclusive  proof  of  negligence  on  the  part  of 
Dr.  Ogier;  is  binding  upon  the  jury,  and  precludes  a  recovery 
in  this  action.'  Thue  proporitiona^  if  affirmed  as  they  standi 
would  take  from  the  jury  iohat  it  is  your  province  to  determine, 
I  am  not  clear,  from  the  evidence,  as  to  the  exact  condition  of 
things  at  the  instant  before  the  collision.  To  measure  the  dis- 
tance by  time,  it  would  seem  that  the  train,  when  first  seen,  or 
when  it  first  could  be  seen,  was  but  seventeen  seconds  from  the 
center  of  the  Tun  road,  although  the  actual  distance,  according 
to  one  witness,  was  six  himdred  and  thirty-four  feet.  It  was 
the  undoubted  duty,  according  to  my  apprehension,  of  Dr. 
Ogier,  as  he  approached  the  railroad,  to  look  along  the  track, 
notwithstanding  he  had  satisfied  himself  at  the  break  on  the 
hill  that  no  train  was  approaching.  If  in  looking  eastward  he 
saw  the  train  approaching,  at  a  time  and  under  circumstances 
which  enabled  him  to  stop  his  horse,  he  should  have  done  so; 
and  it  was  negligence  not  to  do  it  If  he  really  attempted  to 
cross  the  track  in  advance  of  the  train,  after  having  seen  it 
approaching,  it  was  negligence  in  him;  it  was  a  want  of  proper 
care  and  prudence,  and  the  plaintiff  cannot  sustain  her  action. 
/  will  not  take  the  facts  from  you.  How  the  doctor  got  on  the 
north  tra4:kj  whether  from  the  fright  of  the  animal  he  was  driv- 
ing j  whether  from  wa/rU  of  instant  decision  how  to  act^  or  in  the 
deliberate  aUempt  to  pass  before  the  train^  is  not  and  cannot  le 
known.  From  the  position  in  which  he  was  placed  when  he  first 
could  have  seen  the  approach  of  the  train^  it  is  a  reasonable  con- 
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dusion  to  dmto,  that  he  waa  in  pertly  and  must  have  acted  tcj!>oik 
impulse  rather  than  jibdgment.  I  watUd  not  caJl  an  error  in  the 
fiiode  of  relieving  himeelf  from  danger  either  negligence  or  want 
of  care.  Under  the  circumstances  attending  the  coUisumj  I  should 
not  be  ufiUing  to  judge  of  the  conduct  of  the  doctor  by  the  ordi- 
nary  rules  which  govern  the  actions  of  men.  All,  therefore, 
which  I  can  say  upon  these  propositions  is,  that  from  the  evi- 
dence it  seems  clear  the  doctor  could  have  seen  the  train  at 
the  distance  of  six  hundred  feet  before  he  reached  the  north 
track,  and  that  if  he  deliberately  attempted  to  pass  before  it, 
and  in  doing  so  was  killed,  there  was  negligence  on  his  part, 
which  must  destroy  the  right  of  action.  In  examining  this  part 
of  the  case,  you  uriU  draw  your  conclusions  as  reasonable  menjfrom 
all  the  circumstances  which  surrou/nded  Dr.  Ogier^  and  regarding 
the  rule  of  comm^m  sense  and  common  prtLdenee^  mil  say  whetner 
or  not  there  was  negUgence  on  his  part.  If  there  were,  this  acti%in 
cannot  be  sustained.  I  am  requested  by  the  plaintiff  to  say  to 
you  that 't/,  after  having  used  ordinary  care^  such  as  prudenl 
men  generally  doy  in  passing  over  the  railroc^  at  the  cromng^  Dr. 
Ogier  was  placed  in  a  state  of  peril  by  the  negligence  of  those 
having  charge  of  the  trainj  the  defendants  are  responsibU  for  the 
consequences  which  ensued^  though  the  jury  may  believe  that  the 
peril  may  have  been  increased  by  an  effort  made  to  avoid  itf  or 
that  it  might  have  been  lessened  or  escaped  by  the  exercise  of 
unusual  courage  and  self-possession^  and  instant  resort  to  the 
proper  expedient.^  This  is  affirmed  for  the  foregoing  reasons, 
and  the  jury  will  judge  from  the  testimony  of  the  weight  which 
it  applies  to  the  point  in  issue."  After  adding  some  other 
instructions,  which  are  not  claimed  to  be  erroneous,  the  court 
added:  '^  Much  is  left,  and  much  miuet  always  be  left,  to  your 
sownd  diacretion.^^  The  jury  found  a  verdict  of  ten  ^ousand 
two  hundred  and  fifty  dolkurs  for  the  plaintiff,  Mrs.  Ogier. 

W.  DarUngton,  Cuyler,  and  Bell,  for  the  plaintiflb  in  error. 
J.  J.  Lewis  and  J.  P.  Wilson,  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  There  may,  undoubtedly,  be  cases 
in  which  the  only  facts  proven  may  present  so  clearly  and  in* 
contestably  features  of  negligence  in  regard  to  the  specific 
ground  of  complaint,  that  it  may  become  the  duty  of  the 
court  to  pronounce  it  such  as  a  matter  of  law.  Such,  for  in- 
stance, as  the  rapid  running  of  a  train  of  cars  around  curves, 
at  crossing-places,  over  the  railroad,  without  notice  of  any 
kind:  Reeves  v.  Delaware  etc.  R.  R.  Co.,  80  Pa.  St.  454  [72  Am. 
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Dec.  713].    So,  in  the  exit  of  a  passenger  from  the  cars,  on 
an  opposite  side  from  that  of  the  platform  provided  for  his  safe 
and  convenient  egress,  under  no  controlling  necessity  for  do- 
ing so:  Pennsylvania  R.  R.  Co.  v.  Skhe^  33  Id.  318;  and  many 
other  cases  that  might  be  imagined.     But  in  cases  of  contro- 
verted facts,  the  existence  or  non-existence  of  which  may 
fairly  be  presumed  to  affect  the  mind,  in  a  given  exigency, 
there  the  question  of  the  character  of  the  acts,  whether  negli- 
gent or  otherwise,  is  necessarily  for  the  jury.    Such,  we  think, 
\fBA  the  case  here.    The  theory  that  the  deceased  might  have 
seen  six  hundred  and  twenty-three  feet  along  the  railroad,  in 
the  direction  in  which  the  train  was  approaching,  from  a  point 
at  which  he  might  have  stopped  the  progress  of  his  horse  and 
escaped  danger,  but  did  not  see  it  until  within  one  hundred  and 
seventy-four  feet  of  him,  if  considered  abstractly,  and  entirely 
unshaken  by  any  or  every  other  consideration,  would  have 
presented  a  strong  case  of  negligence;  but  even  then  it  would 
scarcely  have  justified  a  court  in  saying  there  was  negligence 
as  a  matter  of  law,  when  but  seventeen  seconds  were  allowed 
for  action  to  the  party  in  danger.     But  there  were  other  con- 
siderations to  be  taken  into  account  here.     If  there  was  no 
notice  by  blowing  the  whistle,  a  thing  required  to  be  done 
before  reaching  the  point,  and  usually  done,  a  traveler  accus- 
tomed to  expect  this  would  not  only  not  be  so  likely  to  look 
out  for  danger,  or  be  in  such  a  preparedness  to  avoid  it,  as 
he  otherwise  might  have  been,  and  this  without  any  culpable 
negligence  on  his  part.     For,  if  by  the  negligence  or  omission 
of  those  in  charge  of  the  train,  his  vigilance  was  allayed, 
they  are  not  at  liberty  to  impute  the  consequence  of  their  acts 
to  his  want  of  vigilance,  a  quality  of  which  they  deprived 
him.     If  their  acts  brought  him  within  the  boundaries  of 
peril,  they  must  answer  for  the  results  of  that  condition.    If, 
therefore,  he  had  a  right  to  expect  to  hear  the  whistle  sounded 
at  a  sufficient  distance  from  the  crossing,  and  did  not,  it  is 
evident  a  different  degree  of  care  or  vigilance  might  follow. 
Care  is,  undoubtedly,  a  relative  term,  or,  rather,  conveys  a 
relative  idea  as  to  the  degree  necessary  to  be  observed  under 
circumstances.    It  is  different,  certainly,  when  there  is  reason 
to  apprehend  danger,  from  that  degree  to  be  exercised  where 
it  is  not  to  be  apprehended.    Here,  it  may  have  made  a  great 
difference:    It  seems  to  me  that  if  the  evidence  had  satisfied 
the  jury  that  the  whistle  had  been  sounded  at  the  usual  place, 
»^d  ihA  cars  had  been  running  at  the  usual  speed,  the  defend- 
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ants  would  not,  as  the  case  stood,  have  been  guilty  of  negli- 
gence. But  the  fault  of  negligence  on  one  or  the  other  side, 
depended  much  on  this  fact.  It  was  in  view  of  this  contro- 
verted point,  that  the  court  were  bound  to  leave  the  question 
of  negligence  on  part  of  the  deceased  to  the  jury,  against  the 
prayer  for  instruction  to  rule  it  against  the  plaintiff  as  a  mat- 
ter of  law.  We  think  they  did  right  in  doing  so.  Nor  do  we 
see  any  error  on  part  of  the  court,  in  their  instructions  on  the 
duty  of  care  arising  out  of  the  situation  of  the  company  and 
the  deceased,  or  the  consequence  of  it  on  the  part  of  one  or 
both.    This  was  all  fully  and  fairly  explained  to  the  jury. 

The  last  assignment  of  error  has  been  carefully  considered. 
The  court,  after  substantially  laying  down  the  rule  adminis- 
tered by  this  court  in  Permsylvania  R.  K  v.  Zebe^  33  Pa.  St- 
318,  added,  "  much  is  left,  and  much  must  always  be  left,  to 
your  sound  discretion."  If  this  sound  discretion  was  suffi- 
ciently explained  to  be  circumscribed  by  the  rule  of  damages 
applicable  to  the  case,  we  must  presume  that  the  jury  so  un- 
derstood it;  we  can  do  nothing  else.  If  understood  in  that 
sense,  it  could  do  no  harm.  Was  this  so?  The  learned  judge 
had  before  told  the  jury  that  the  measure  of  damages  to  which 
the  plaintiff  would  be  entitled,  if  entitled  to  any,  was  to  be 
'^  what  the  plaintiff  had  lost  in  a  pecuniary  point  of  view,  by 
the  death  of  her  husband,  namely,  a  reasonable  support  and 
subsistence  for  herself;"  that  ^^ nothing  was  to  be  given  for 
grief,  for  mental  sufferings,  for  lacerated  feelings,  or  disap- 
pointed hopes,  because  these  cannot  be  compensated  by 
money."  In  connection  with  the  remark  complained  of,  the 
judge  said:  ^^  But  while  making  the  estimate  of  the  value  of 
the  life  of  the  deceased,  which  you  have  a  right  to  do,  and  the 
consequent  damage  which  the  plaintiff  has  suffered  by  the 
death,  '  much  is  left,  and  much  must  always  be  left,  to  your 
sound  discretion; '  "  and  in  the  conclusion  of  the  charge,  he  de- 
fines this  discretion  to  be  ^'  a  fair  and  reasonable  discretion, 
based  upon  the  law  and  evidence."  To  intelligent  minds,  these 
instructions  were  certainly  not  incompatible  with  the  rule  laid 
down  as  the  basis  upon  which  to  estimate  the  damages.  We 
cannot,  and  will  not,  presume  that  the  jury  were  other  than 
intelligent  men.  They  were  not  an  accidental  part  of  the  tri- 
bunal of  justice.  Juries  are  an  institution  of  the  fundamental 
law  of  the  land,  and  we,  as  a  court  of  error,  can  predicate  noth- 
ing of  their  errors,  or  call  that  an  error  of  instruction  which  to 
us  is  intelligible  and  right.    If  the  remark  were  less  guarded 
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than  it  is^  we  might  be  obliged  to  reveraey  and  we  certainly 
would  do  so  if  we  oonld  see  that  it  had  the  effect  to  impair 
the  role  that  had  been  correctly  exhibited  to  the  jury  in  the 
charge. 

It  IB  said  that  a  similar  remark  is  to  be  found  in  the  case 
of  Pennsylvania  R.  R.  Co.  v.  Zebe,  33  Pa.  St.  318.  So  it  is. 
But  the  object  of  our  remarks  in  that  case  was  cautionary. 
We  were  reasoning  of  its  propriety  to  courts;  of  the  neces* 
sity  of  adhering  to  it;  for  even  then,  there  would  be  '^  much  still 
to  be  left  to  the  sound  discretion  of  the  jury.''  And  we  added, 
^'  whatever  is  susceptible  of  a  pecuniary  estimate  is  included 
within  it,  and  what  we  have  seen  was  not  to  be  included  must 
be  excluded."  It  was  within  this  limitation  the  discretion  was 
to  be  exercised.  We  intended  to  invite  no  escape  from  the  rule, 
and  no  court  ought  so  to  administer  it  as  to  create  a  doubt 
about  what  the  rule  of  compensation  is  to  be.  When  the  rule 
is  accurately  stated,  it  is  enough;  more  may  not  be  error,  but 
this  case  is  a  proof  that  it  will  always  be  claimed  to  be  so, 
even  when,  after  a  close  investigation,  it  may  be  found  not  to 
be  so;  and  this  demonstrates  the  propriety  of  laying  down  the 
rule  in  its  plainest  and  simplest  form,  consistent  with  a  clear 
exposition  of  it  Giving  the  charge  in  this  case  a  fair  and 
natural  interpretation,  we  see  no  error  in  the  points  complained 
of^  and  the  judgment  must  be  afl&rm^ 

Judgment  affirmed. 

As  TO  MxASUBX  or  Damaoib,  and  the  ohazge  of  the  ooort  oonoenuiig  it  t» 
the  jury,  the  principal  case  is  cited  with  approral  in  Philadelphia  etc  B,  A 
Co.  ▼.  Adanu,  89  P^  St.  38. 

NEOUonfCB  IS  FAn.uxx  to  Pzbjobm  Plaot  Dutt,  and  where  it  is  a 
plain  case  of  neglect  of  duty  the  court  may  so  declare:  P,  (7.  P.  M.  Co.  ▼• 
Hojuard,  75  Pa.  St  377;  McKee  t.  Bidwdl,  74  Id.  223;  Bmpire  Trans.  Co.  r. 
WammiUa  Oil  Co.,  63  Id.  17;  P.  <6  C.  M.  B.  Co.  ▼.  MeCimy,  56  Id.  297,  aU 
citing  the  principal  case. 

It  18  DuTT  ov  Tbavxlkb  en  a  highway,  when  approaching  its  interaeotioa 
with  a  railroad,  to  look  out  for  approadiing  trains.  His  failnre  to  do  so  is 
not  merely  evidence  of  negligence,  bat  negligence  per  «e.*  Sehrnn  y.  P.  R.  B, 
Co.,  107  Pa.  St  12;  N.  P.  B.  B.  Co.  t.  HeUenum,  49  Id.  64,  both  citing  the 
principal  case.  One  who  is  conscioas  of  a  danger  mnst  nse  dne  precantion  in 
tiying  to  avoid  it  If  there  is  a  failnre  in  this,  the  party  is  goilty  of  con« 
tribatory  negligence,  and  cannot  reoorer  for  an  injury  suffered  by  reason  of 
such  neglect  of  duty:  Ciiy  qfErie  ▼.  MagUl,  101  Id.  621;  P.  B.  B.  Co.  ▼.  Fort- 
My,  90  Id.  326. 

Damaozs  vob  Niolioxnoi  cannot  be  recovered,  if  it  appears  that  the 
injury  the  plaintiff  sustained  was  in  any  degree  caused  by  his  own  negligence 
er  want  of  care:  Murch  v.  Concord  B.  B.  Corp.,  61  Am.  Dec.  631,  and  note 
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642;  I>amo9UT.IfM9  0rleam$4ie.B,B.O(K^ldL2l^madjM^2r!i  CUeagottc 
Jt.  B.  Ox  T.  Patekm,  ISL  66^  and  note  71, 72;  Beeve8T.J)elaipan€iG.B.Ji.0x^ 
72  Id.  718,  and  note  720b  721. 

CovouBBSiT  KiouoxBTcai  ov  PAflsiiroiB»  when  nSkctA  oampuj  is  abo 
nflgUgont^  wiU  not  ozcoao  the  latter:  P.  B.  B.  Oxr.  KSlQcm^  72  Am.  Dea 
787,  and  note  788;  Adamsr.W.  F.  (7o.»  Id.  247,  and  note  261. 

OHXLDBm  ARM  voT  BouND  TO  00  SxBiDT  Rmui  In  Ngaid  to  n^g^geDoe  •• 
ereadnlta:  iSowcA  t.  JM^  72  Am.  Dea  747. 

ImKOcnoimissoKaouoBrcis  See  BetoeBT.IkilmDanm,B.B.  Ok,  7S 
An.  Deo.  718. 


EiBENLOHB  t;.  Swain. 

DK  PmUBTLTAItlA  BTAn,  107.1 

MiASDBB  ov  TiAwAiMn,  Inan aotiOQ  ageinat  the  proprietow of  »  newapapat 
for  neglecting  to  inaert  an  adrertiaeiiMnt  of  a  poblio  aale^  lor  whioh  tli^ 
had  odlected  the  pnUioation  fee  in  advanoe^  ia  the  aun  paid  them  for 
anbh  paUioataon,  if  there  waa  no  frand  on  their  part  Speoolatiye  dam- 
agea  are  too  remote. 

Cbbthigats  £rom  the  court  of  nim  priuB.  Amicable  action 
of  €U9umpdt.  Plaintiff  owned  an  island  in  the  Delaware  river 
which  he  proposed  to  sell,  and  directed  an  advertisement  to 
be  put  in  defendants'  newspaper  on  two  certain  days,  and  paid 
them  for  it  in  advance.  The  first  insertion  of  it  was  correctly 
made,  but  the  advertisement  was  left  out  on  the  second  day 
that  it  was  to  be  inserted  in  the  paper.  The  court  instructed 
the  jury  that  the  defendants  were  liable  only  to  refund  the 
price  paid  for  the  advertisement.  To  this  instruction  plaintiff 
excepted. 

The  CouBT.  What  was  said  by  the  judge  at  nUi  prius  was 
a  sufficient  answer  to  the  plaintiff's  demand  for  speculative 
damages  in  this  case.  The  defendants  having  fiBuled,  through 
mistake  or  accident,  and  without  fraud,  to  publish  the  plain- 
tiff's notice  according  to  contract,  he  was  entitled  to  recover 
back  the  advertising  fee  he  had  paid,  and  that  the  verdict 
gave  him. 

The  judgment  is  affirmed. 

SncmLAiiVB  Damaov  ciinror  bs  BaoovnoD!  Note  to  0r|^  v.  Ooktt^ 
ee  Am.  l>eo.  724;  i\rteft  T.  CMf^0f«o%  66  Id.  186^  and  note  191,  in^  WmuHat 
w.OmUJMUHfg.  <Mk,  Id.  217. 
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Klaudeb  u  MoGbath. 

JCIHT  T0»T-1BA80B8  .ABB  JODTLT   LZABLB   f OT   injOriM  wUdl  TCfOh  fniB 

tiiair  coDflorrMit  sflc^igenoa.  ^lia  is  not  to  bo  oonfoandad  with  oioei  of 
tMpMifaroaghtforMpowtoMtidoiiobgrtwooriiiQffoporMns.  Uthiara 
hM  boon  no  ocnoort  of  ootlon*  no  oommon  mtml^  thora  is  no  Joint 
UibJlity. 

Thb  fiMrts  are  stated  miffioiently  in  the  opinkm. 

F.  O.  Bremteff  tar  the  plainti A  in  enor. 

D.  Dougherty  and  8etter$f  tor  the  defendant  in  enor. 

By  Coorty  STBOBra,  J.  The  plaintiff  below  declared  againat 
the  defendants  tor  an  iiqarjr  which  she  had  received,  in  con- 
sequence of  the  fall  of  a  party-wall  n^Iigently  sustained  by 
them.  The  basis  of  the  action  was  the  n^Iigence  of  the  de- 
fendants. It  is  contended  now,  that  they  could  not  be  held 
jointly  liable.  The  maintenance  of  an  insecure  party*waU 
was  a  tort  in  which  they  were  both  participants.  The  act  was 
single,  and  it  was  the  occasion  of  the  injury  to  the  plaintiff. 
It  is  difficult,  therefore,  to  see  why  both  were  not  liable,  and 
liable  jointly.  The  case  is  not  to  be  confounded  with  actions 
of  trespass,  brought  for  separate  acts  done  by  two  or  more 
defendants.  Then,  if  there  has  been  no  concert,  no  common 
intent,  there  is  no  joint  liability.  Here,  the  keeping  of  the 
wall  safe  was  a  common  duty,  and  a  failure  to  do  so  was  a 
common  neglect  The  rule  often  recognized  is,  that  when  an 
injury  has  resulted  from  the  concurrent  negligence  of  several 
persons,  they  are  jointly  responsible.  Thus,  if  a  passenger  be 
injured  by  a  negligent  collision  of  the  trains  of  two  railroad 
companies,  he  may  maintain  one  action  against  both:  Cole- 
grave  V.  New  York  &  H,  and  N.  Y.  &  N.  H.  R.  R.  Co8.j  6  Duer, 
382.  So,  an  action  may  be  maintained  jointly  against  towns 
for  an  injury  resulting  £rom  the  insufficiency  of  a  bridge  which 
both  towns  are  under  obligation  to  maintain:  Peekham  v. 
Burlington^  Brajt  184. 

The  judgment  is  affirmed. 


Whxrb  Jonrr  Tobt^ibabobs  Coboub  in  tho  porfonnanoo  of  a  nnglo  oot^ 
th^  Mro  joinUy  liable;  L.  8.  H.  Co.  r.  Bkhard»*M  Adm'r,  67  P^  8t  14S^ 
dting  the  principal  oaee;  Moir  v,  ffopktntf  63  Am.  Dea  812,  and  note  Slfii 
Rkhard$on  ▼.  Emmenon,  62  Id.  6M,  and  note  696. 
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BuDY  V.  Commonwealth. 

[85  PnmsTLVANiA  State,  168.] 

flKATun  nr  Pemvstlvakia  Givbs  Sheriff  Powxb  to  Seesi  aitb  Take 
MomET  IN  ExBCDTiON  only  "when  he  can  find  no  other  real  or  perMnml 
estate  of  the  defendant, "  and  even  then,  he  u  not  to  take  the  money  from 
the  person  of  the  defendant.  Under  saeh  a  statate,  if  a  person  deUvers 
money  to  a  sherifE^  who  holds  two  ezeontions  against  said  person,  with  a 
direction  to  apply  it  upon  the  ezecation  last  received  by  the  sherifi^  it 
mnst  be  so  applied,  and  the  prior  execution  creditor  has  no  right  to  have 
it  applied  on  his  prior  ezeenticn.  If  ordinarily  the  sheriff  conld  seise 
money  thns  placed  in  his  hands  and  apply  it  to  the  prior  ezecation,  he 
could  not  do  so  while  he  had  real  estate  levied  upon  by  virtue  of  such 
prior  execution  and  undisposed  of  in  his  hands. 

UirnGNSD  Rbtvbn  of  Shxbiff  is  AT>MT8aTBTiE  IN  Evidence  in  an  action 
against  him,  and  binds  the  sheriff  the  same  as  if  it  had  been  property 
signed. 

When  Sheriff  has  Two  BxEOunoNS  in  his  Hands  against  the  same  de- 
fendant, at  the  same  time,  he  is  bound  to  apply  any  levy  he  makes, 
whether  of  goods  or  money,  to  that  writ  which  first  came  into  his  hands, 
giving  the  second  the  benefit  of  any  surplus  that  may  remain  after  satis* 
faction  of  the  first. 

Is  error.  This  was  an  action  of  debt  by  the  commonwealth 
of  Pennsylvania  for  the  use  of  J.  B.  Stevenson  against  the 
plaintiff  in  error,  Rudy,  a  sheriff  upon  his  official  bond.  Rudy 
received  two  fi.  fas.^  or  executions,  against  one  Koffel.  Upon 
the  prior  one  of  these,  he  had  levied  upon  personal  property  of 
Koffel  and  sold  it.  It  being  insufficient  to  satisfy  this  prior 
execution,  the  sheriff  levied  upon  the  realty  of  Koffel  and  was 
proceeding  to  sell  it  also.  Koffel  paid  to  him  two  hundred 
and  forty  dollars  in  money,  and  directed  him  to  pay  it  to  the 
second  execution  creditor,  which  he  did  and  returned  the  said 
junior  writ  indorsed  as  follows:  "Sheriff  for  $220.23  of  prin- 
cipal and  costs.    So  answers Sheriff."    Judgment  was 

for  the  commonwealth.    The  other  fetcts  are  sufficiently  stated 
in  the  opinion. 

Boyd  and  ChaiUj  for  the  plaintiff  in  error. 
Mvlvanyj  for  the  defendant  in  error. 

By  Court,  Woodward,  J.  The  two  hundred  and  forty  dol- 
lars could  not  have  come  to  the  sheriff's  hands  before  he 
received  the  Stevenson  execution,  because  that  question,  fairly 
submitted  to  the  jury,  was  found  for  the  plaintiff.  Under  the 
instructions  of  the  judge,  which  are  contained  in  the  third, 
fourth,  and  fifth  assignments  of  error,  the  question  is,  then, 
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whether  all  that  occurred  amounted  to  a  ''  seiziug  and  taking  '* 
of  that  sum  jn  execution  by  the  sheriff.  If  it  did,  he  made  a 
falae  return  of  Stevenson's  fi.  fa.y  for  he  should  have  applied 
the  money  to  that  writ.  There  can  be  no  doubt  that  when  a 
sheriff  has  two  executions  in  his  hands  against  the  same  de« 
fendant  at  the  same  time,  he  is  bound  to  apply  any  levy  he 
makes,  whether  of  goods  or  money,  to  that  writ  which  first 
came  into  his  hands,  giving  the  second  the  benefit  of  any  sur- 
plus that  may  remain  after  satisfaction  of  the  first.  But  can 
money,  voluntarily  paid  to  a  sheriff  with  directions  to  hand  it 
over  to  a  specified  creditor,  be  said  to  have  been  seized  and 
taken  in  execution  by  the  sheriff  7  If  in  any  case  it  can  be, 
the  question  that  arises  here  is,  whether  it  can  be  considered  a 
seizure  upon  an  execution  that  shows  a  levy  and  sale  of  per- 
sonal property,  and  a  levy  undisposed  of  on  real  estate?  The 
act  of  sixteenth  of  June,  1836,  gives  the  sheriff  authority  to 
seize  and  take  money  in  execution  only  ''  when  he  can  find  no 
other  real  or  personal  estate  of  the  defendant,"  and  even  then, 
he  is  not  to  take  the  money  from  the  person  of  the  defendant. 

Now  the  sheriff  having,  on  the  twenty-seventh  of  May,  sold 
the  defendant's  goods  to  an  amount  greatly  less  than  the 
Stevenson  execution,  there  was  nothing  in  the  fact  of  that  levy 
to  prevent  his  seizure,  three  days  afterwards,  of  money  on  the 
same  execution;  but  the  levy  on  real  estate  not  having  been 
disposed  of,  would  seem  to  present  an  insuperable  obstacle  to 
his  seizure  of  money  on  the  thirtieth  of  May.  If  the  act  of 
assembly  means  what  it  says,  he  was  in  no  condition  to  seize 
coin,  for  he  had  taken  land,  and  it  could  not  appear,  except  by 
a  sale,  that  the  levy  was  insufficient  to  satisfy  the  debt  Is  he 
to  be  held  liable  for  a  false  return  because  he  did  not  do  that 
which  the  statute  forbade?  He  made  no  fetlse  return  of  the 
plaintiff's  writ  if  he  did  not,  and  could  not  levy  that  writ  on 
the  money  in  question;  and  that  he  could  not  is  as  certain  as 
that  he  could  not  set  aside  the  act  of  assembly. 

Independently  of  this  view  of  the  case,  we  should  have  diffi- 
culty in  considering  it  a  seizure  and  levy  at  all,  if  the  sheriff 
had  not  concluded  himself  on  that  point  by  his  return  of  the 
writ  of  Brock,  Emery,  &  Co.  If  Koffel,  the  debtor,  gave  the 
sheriff  the  money  to  carry  to  the  attorney  of  his  creditor,  it 
was  a  trust,  which  the  sheriff  had  better,  perhaps,  have  declined, 
but  which,  being  undertaken,  he  was  bound  to  execute.  To 
seize  and  take  is  an  aggressive  act  on  the  part  Of  the  officer; 
to  receive  by  the  voluntary  payment  of  the  debtor,  and  to 
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carry  the  money  to  be  deposited  according  to  the  debtor's 
directionB}  is  allx^ether  unlike  the  official  act.  Whilst  the 
money  remained  in  Koffel's  hands  he  had  the  sole  control  of 
it  The  sheriff  could  not  take  it  from  his  custody  by  virtue 
of  his  office.  Koffel  might  apply  it  to  whichever  creditor  he 
pleased.  And  if  he  sent  it  by  the  sheriff,  as  his  messenger,  to 
Brock,  Emery,  &  Co.,  the  sheriff,  no  more  than  any  other 
messenger,  could  violate  his  trust  to  the  prejudice  of  Koffel's 
right  of  application.  But  the  sheriff  has  precluded  himself 
from  standing  on  this  ground  by  returning  the  money  as  made 
on  Brock's  execution.  That  return,  though  unsigned,  was 
properly  admitted  in  evidence,  and  under  aU  the  circum- 
stances in  proof,  we  think  the  sheriff  was  properly  held  respon- 
sible for  it.  But  what  did  it  prove?  Only  that  he  had  applied 
the  money  to  the  later  writ  instead  of  the  earlier.  But  if  the 
act  of  assembly  forbade  him,  in  the  circumstances  of  the  case, 
to  apply  it  to  the  earlier  writ,  then  the  plaintiff  in  that  writ 
has  no  reason  to  complain.  So  is  the  act  written  that  it  would 
have  been  a  breach  of  officiid  duty,  as  well  as  of  private 
trust,  to  apply  that  money  to  the  plaintiff's  writ,  though  it 
was  first  in  the  sheriff's  hands.  He  ought  not,  liierefore,  to 
have  been  held  responsible  to  the  plaintiff.  There  was  no  error 
in  holding  Mr.  Fox  a  competent  witness. 

The  judgment  is  reversed,  and  a  venire  fadae  de  novo  is 
awarded. 


Shsbdv's  BinTBir  8iGinD)^  "A.  I>niin»  iherifl^  by  H.  8tark»  dftpatj,"  ii 
mfloieiit:  Shnkif  ▼.  Drum^  36  Pft.  St.  12S,  dting  the  principal  oue. 

UxrsxoKXD  Rbtubn  Indobsxd  on  SuioiONS  IS  SumazxHT,  bat  ii  may  bt 
ftmendedy  and  a  judgment  by  default  founded  thereon  ie  not  void:  Dewar  v. 
Speneef  66  Am.  Deo.  241,  and  note  247. 

Retubn  Mads  bt  Bxputt  SHXBinv  not  signed  in  the  sheriff's  name^  is 
Toid:  Id.  247.  A  failure  to  sign  a  retom  otherwise  regnlsrly  made  is  not 
ipn/aelo  Toid,  in  Pennsylvsnia:  Id. 

SuBJSOT  ov  Amendickhtb  or  Rbtvbns  is  disonied  at  length  in  note  te 
Mahner,  Samuel,  18  Am.  Dec  173;  see  also  Crocker  t.  Jicmn,  26  Id.  684^  and 
note. 

Snounov  Febst  Levued  wtst  bs  Fnwr  Saxxbiikd^  though  the  officer  has 
in  his  hands  at  the  time  an  execution  of  older  teste:  Jclmmm  v.  (7ortaN»  66 
Am.  Dec  601;  UOUimy.  CknrnnomoeaUh,  86  Id.  600. 

JBaaoTtov  Lun,  ibok  Whit  Tma  Binim  PaoiPEBTT:  Note  to  Jokmm 
V.  Oorkoun,  66  Am.  Dec  608w 


I860.]  MxLLEB  1^.  McNsiLL.  88S 

MiLLEB   V.    MoNeILL. 
[K  PsmrmvAiOA  Btati,  S7.] 
hi  AinsEAnDir  or  Will,  tha  order  of  ligiuiig  is  inmiBtflriAl  w  long  m  Hbm 
aSgning  by  tho  witaoHoo  and  testator  was  all  dona  at  Hie  nma  monattl 
and  in  the  aame  praenoe.    The  Bngtiah  hkw  is  more  ezaetinK  than  ouib 
hanoe  the  deciaJons  under  it  are  not  anthority  here. 

In  error.    The  factB  are  sufficiently  stated  in  the  opinion. 
O.  R.  Foxj  for  the  plaintiff  in  error. 
Muha/nyy  for  the  defendant  in  error. 

By  Court,  Woodward,  J.  A  testator  and  the  subscribing 
witnesses  to  his  will  were  assembled  around  the  same  table  at 
the  same  time;  all  signed  a  will  in  the  presence  of  each  other, 
but  the  subscribing  witnesses  wrote  their  names  before  the  tes* 
tator  wrote  his.  The  plaintiff  in  error  thinks  this  was  an  in- 
sufficient attestation,  and  some  observations  of  Sir  H.  Jenner 
Fust,  in  In  re  Byrdy  8  Curt  117,  Cooper  v.  Boelett,  Id.  648, 
upon  the  requirements  of  the  English  statute,  which  is  more 
exacting  in  its  terms  than  ours^  are  relied  on  for  upsetting  this 
wilL 

Our  statute  contemplates,  undoubtedly,  a  signature  by  the 
testator,  and  then  a  signing  by  witnesses  in  attestation  of  that 
signature,  when  witnesses  subscribe  at  all;  but  where  a  trans- 
action consists  of  several  parts,  all  of  which  occur  4it  the  same 
moment,  and  in  the  same  presence,  are  we  required  to  undo  it 
because  they  did  not  occur  in  the  orderly  succession  which  the 
law  contemplates?  No  language  of  our  statute  of  wills  imposes 
any  such  necessity  upon  us,  and  we  would  not  decide  anything 
BO  unreasonable,  except  under  stress  of  very  positive  statutory 
language.  The  execution  and  attestaticm  of  tiie  will  were  con« 
temporaneous,  or  rather  simultaneous,  acts,  and  we  will  not 
regard  the  question  who  held  the  pen  first — ^the  testator  or  his 
witnesses.  The  attestation  was  well  proved  by  the  surviving 
witness,  and  proof  of  the  signature  of  the  deceased  witness 
raises  the  presumption  that  be  attested  duly:  Harden  v.  Hayt^ 
9  Pa.  St.  166. 

If  more  discussion  of  the  point  be  desired,  it  will  be  found 
in  the  charge,  and  in  the  subsequent  opinion  of  the  learned 
judge  of  the  court  below. 

The  judgment  is  affirmed. 

SwHiiTinui  Of  TntATOB  to  his  Wnji  must  he  written  baiore  the  wlfei 
■esses  sign  their  names;  if  written  aftery  the  instrument  is  not  duly  ezeoatads 
Note  to  Qwlhrk  v.  OtaeN,  86  Am.  Dec  819. 


SM  Dbgan  v.  Shippxb.  [Penn. 

Deoan  V.  Shifpbb. 

DK  PJMmgfLTAltlA  BTATI,  S88L] 

Boil  ov  Laiuvqi  Bbqulablt,  FAntLT,  aitb  iqb  VALini  Ibummmmd  io  Av» 
OTBiBy  will  pMi  the  title  in  the  goods  to  the  indonee. 

Ko  Tnxji  OAN  Bs  TRAvaiSBBSD  BT  Fbaudulxiit  HoLDnt  of  a  bOl  of  lad- 
ing to  the  properly  described  in  the  bill  by  an  indortement  of  the  bill  to 
a  pnrohaeer  for  yaliie^  who  hae  no  notice  of  the  fraud. 

P1TBCHA8BR  CANNOT  Claim  to  bs  Innocent,  if  he  takee  an  aasignniMit  of  a 
bin  of  lading  from  one  who  appear^  on  the  fooe  of  the  bQl,  to  be  an 
agenl  That  fact  ia  lofficiant  to  pat  him  upon  hia  inqnizy  aa  to  the  tme 
state  of  the  title. 

In  error.    The  fiacta  are  stated  sufficiently  in  the  opinion. 
O.  W.  Biddle  and  R.  P.  KaWy  for  the  plaintiff  in  error. 
O.  M.  WharUm^  for  the  defendants  in  error. 

By  C!onrt,  Thompson,  J.  It  has  been  long  well  settled  that 
a  bill  of  lading,  ^'regularly,  foirly,  and  for  value  indorsed  to 
another,  will  pass  the  title"  to  the  goods  to  the  indorsee:  Schur 
maeher  y.  Eby,  24  Pa.  St.  521,  and  the  cases  there  cited. 

The  question  here,  however,  is  not  this,  but  whether  a  firaudu- 
lent  consignee  or  holder  of  a  bill  of  lading  can  pass  a  title  to 
the  goods  in  such  bill  to  a  purchaser  for  value  without  notice 
of  the  fraud;  or,  in  other  words,  whether  he  can  give  titie  by 
indorsement^  of  the  instrument,  when  he  has  none  himself. 
That  is  the  aspect  in  which  we  may  certainly  consider  this 
case,  although  there  might,  perhaps,  be  another  in  which  the 
bona  fides  of  the  indorsee  is  questionable.  The  holder  of  the 
bill  of  lading  procured  the  grain  from  the  plaintiffs  on  the  fraud- 
ulent representation  that  he  was  purchasing  it  for  Alburtis, 
the  indorsee,  and  that  it  was  to  be  paid  for  in  cash.  Under 
this  false  pretense,  he  procured  the  delivery  to  be  made,  and 
had  it  shipped  to  his  own  order,  and  then,  by  indorsement  of 
the  bill,  procured  an  advancement  to  be  made  to  him  by  Al- 
burtis. The  plaintiffs  never  sold  or  parted  with  their  title  to 
him  as  purchaser,  and  it  was  fully  shown  that  he  was  not  au- 
thorized to  purchase  for  Alburtis.  So  that  the  possession  was 
clearly  fraudulent.  As  soon  as  the  plaintiffs  dLscovered  this, 
and  before  the  vessel  sailed,  they  demanded  the  redelivery  of 
the  grain  from  the  master,  and  on  refusal,  brought  this  action 
of  trover  to  recover  the  value.  The  master  defends  on  the 
titie  of  Alburtis,  under  the  indorsement  of  the  bill  of  lading. 
Can  he  successfully  do  so? 

We  think  not.    The  point  thus  involved  has  been  elaborately 
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investigated  in  recent  English  cases,  and  it  has  been  held  that 
by  the  assignments  of  a  frandolent  holder  of  delivery  orders 
for  goods  in  store  (instmments  of  the  same  commercial  nature 
as  bills  of  lading),  where  the  possession  of  the  goods  was  never 
intended  to  be  passed  by  the  vendor  to  snch  holder,  no  title 
passed  to  a  party  making  advancements  on  the  faith  of  the 
assignments,  although  they  were  taken  in  good  faith:  Kingi- 
ford  V.  Merry ^  1  Hurlst.  ft  N.  608,  in  exchequer  chamber.  So, 
as  to  a  bill  of  lading:  Qwmey  v.  Behrend,  3  El.  A  Bl.  622. 
The  same  principle  was  ruled  in  Brewer  v.  Peabody^  13  N.  Y. 
121;  and  in  Dotoa  v.  Perrin^  16  Id.  325.  Such,  too,  is  the  ela- 
borate note  of  the  American  editors  to  the  case  of  lAehbamm 
V.  Ifoaon,  1  Smith's  Lead.  Gas.  751.  The  reasoning  in  these 
cases  is  so  satisfactory  that  we  think  the  court  were  right  in  fol- 
lowing them  as  precedents,  and  in  deciding  that  the  defendant 
below  was  not  protected  by  the  indorsement  of  the  bill  of  lad- 
ing by  Bunker  to  Alburtis. 

Indeed,  I  think,  upon  the  terms  of  our  fisuitor  act  of  1834, 
Alburtis  could  not  claim  to  be  a  b(ma  fide  holder;  for  on  the 
isce  of  the  bill,  it  appears  that  the  grain  was  delivered  to  Bun- 
ker as  agent,  and  it  was  indorsed  in  the  same  character.  Our 
statute  only  provides  for  the  passage  of  the  title,  ii  the  agent 
or  factor  had  ''  authority  to  sell  the  same,"  or  "  to  deposit  or 
pledge  it."  That  he  purported  to  be  an  agent,  and  in  such 
capacity  shipped  the  grain  and  indorsed  the  bill,  is  apparent 
by  the  bill.  This  was  enough  to  have  put  the  indorsee  on 
inquiry,  at  least,  as  to  his  right  to  deal  with  the  grain,  and 
would  undoubtedly  have  led  to  notice  of  the  true  state  of  the 
title.  If  Alburtis  chose  to  run  the  risk  of  the  title,  he  must 
abide  the  consequences.  As  we  perceive  no  error  in  the  rec- 
ord, the  judgment  is  affirmed. 


MoKban  and  Elk  Land   Imp.  Co.  v.  Mitchell. 

[85  PBHHtTLTAXIA  STATI,  909l1 

NonoB  IS  ROT  bcPABTED  TO  PuBCKASXB  by  a  memonadiim  attached  to  a  dMd 
and  recorded  with  it»  when  the  memoraadnm  is  ao  def ectiyely  acknowl- 
edged at  n€»t  to  be  entitled  to  record. 

In  error.  IJjectment  by  defendant  in  error  against  plaintiff 
in  error  finr  certain  land.  The  following  memorandum  was 
attached  to  the  deed  of  conveyance,  and  was  entered  in  the 
margin  of  the  record-book  w^n  the  same  page  that  the  deed 
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was  recorded:  "Thomas  W.  Smith  havmg  purchased  firar 
lots  of  land  of  us  in  McKean  county,  Penn.,  as  named  in  the 
deed  dated  second  of  October,  1838,  and  part  of  an  adjoining 
lot  numbered  2609,  sufficient  to  make  in  the  whole  quantity 
four  thousand  and  fifty  acres;  now  the  object  of  this  memo* 
randum  is,  that  the  division  line  through  the  tract  No.  2609 
shaU  be  drawn  from  north  to  south,  and  the  western  portion 
thereof,  to  the  extent  sufficient  to  embrace  the  quantity  due  to 
T.  W.  Smith,  shall  accrue  to  him,  as  being  adjacent  to  his 
other  lots.  Witness  Samuel  H.  Jones,  Benjamin  Jones,  An* 
drew  M.  Jones,  Philadelphia,  January  1,  1889/'  Judgment 
was  for  defendant  in  error,  and  the  cause  was  removed  to  this 
court  by  the  plaintiff  in  error. 

Zr.  D.  Wetmorey  for  the  plaintiff  in  error. 

B,  D.  Hamlin^  for  the  defendant  in  error. 

The  CouBT.  The  addition  made  to  the  deed  was  not  entitled 
to  record,  and  therefore  it  was  not  constructive  notioe  by  being 
in  £Etct  recorded. 

Judgment  affirmed. 

Baoistkt  is  KonoB  or  Ten  as  and  Eiraor  ov  Inrbumeht  reoofdtd  onlj- 
M  it  appears  upon  that  reoord.  If  it^  ■«  recorded,  UmIoi  a  wgnatnre^  it  ii  na 
noord  until  the  ngnatore  is  placed  upon  the  xeootd-book:  Shtfktrd  v.  BmH^ 
haUer,  68  Am.  Deo.  628. 

DiBD  RiooBDKD  Ibbboulablt  18  voT  KoiKn:  Skq^kBrdr.  HmMaUm't  6S 
Am.  Deo.  623^  note  628.  Reoord  is  only  notioe  of  what  i^pears  oa  its  fiioei 
Id. 


BoBouGH  OF  West  Chester  v.  Afplb. 

[85  PumsiLTAitiA  State,  »1] 

1m  Qin  Who  is  not  Obiquxally  Liabls.bb  Suxd^  he  has  no  r(^  el  a^ 
tion  against  the  original  wrong-doery  eren  though  the  former  hadnofeified 
the  latter  of  the  action,  and  reqoired  him  to  defend,  and  an  award  was 
had  against  the  former  which  he  paid* 

MvmoiPAL  CoBFOSATiov  IS  NOT  LiABLB  lOB  Damaomb  resolting  from  eiea- 
yatinns  made  in  its  pnbUe  streets  by  indiTidoals,  nnderalioensefromtfae 
oorporation,  for  the  pnrpooe  of  intzodaeing  watnr  froin  its  main  pipes  into 
his  private  property,  or  from  snch  indiridoal's  no|^eot  to  properly  fill  iqp 
the  excavation. 

In  error.  Action  on  the  case  to  recover  eevanly-five  doUan 
and  costs,  which  one  Davis  Bishop  had  recovered  from  plain- 
tiff,  for  the  wrongful  act  of  defendants  in  failing  to  fill  np 
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pvoperfy  an  excavation  defendants  had  made  in  the  public 
street,  by  plaintiff's  license,  hj  reason  of  which  negligence 
of  defendants  said  Bishop  had  sustained  an  injury.  Bishop 
eaed  plaintiff  (a  municipal  corporation),  and  recovered  said 
Bum  from  it.  Plaintiff  notified  defendants  of  the  pendency  of 
the  action,  and  required  them  to  defend  it.  It  also  paid  said 
8om  upon  the  judgment  in  &vor  of  said  Bishop,  and  this  action 
vras  brought  against  defendants  to  reimburse  plaintiff.  Judg- 
ment was  for  defendants,  and  plaintiff  sued  out  this  writ  of 
error,  and  assigned  the  instructions  of  the  lower  court  to  the 
jury,  ^'  that  plaintiff  could  not  recover,"  as  enor. 

TT.  DarlingUmj  for  the  plaintiff  in  error. 

W.  Butlw  and  P.  F.  SmiXhj  for  the  defendants  in  error. 

By  Court,  Lowbib,  C.  J.  If  the  original  injury  in  this  case 
was  not  legally  chargeable  against  the  borough,  then  it  can 
have  no  right  of  action  against  the  original  wrong-doer,  even 
though  it  was  sued  for  it  and  gave  him  notice  to  defend,  and 
an  award  was  had  against  it,  which  it  paid.  One  who  is  im- 
properly sued  for  the  wrong  of  another  must  secure  himself 
by  a  defense  against  that  action,  and  not  by  subrogation  to 
another. 

Was  the  borough  liable  for  the  original  injury?    We  think 

not.    It  is  an  imperious  necessity  that  has  forced  upon  our 

towns  the  substitution  of  public  water-works  for  the  public 

and  private  pumps  which  we  used  to  have,  and  that  has  made 

our  streets  the  place  where  the  public  pipes  are  laid.    These 

pipes  thus  become  public  watercourses  for  the  supply  of  all 

private  needs,  and  the  duty  of  maintaining  them,  consistently 

with  private  rights,  and  with  the  common  right  of  highway  in 

the  streets,  falls  upon  the  town  authorities.    But  the  private 

right  of  resorting  to  them  for  water  makes  some  interference 

with  the  public  travel  inevitable,  and  so  far  the  public  right 

must  yield.    The  excavations  made  for  this  purpose  are  for 

private  benefit,  done  at  private  expense,  and  usually  without 

any  direct  superintendence  of  the  public;  and  only  the  persons 

who  make  them,  or  cause  them  to  be  made,  are  answerable  for 

any  injury  they  occasion  to  the  right  of  travel.    The  borough 

had  no  hand  in  this  excavation,  and  is  not  answerable  for  the 

carelessness  with  which  it  was  done.    The  public  fulfills  its 

duty  when  it  famishes  a  complete  highway,  and  it  is  not 

answerable  for  the  improper  modes  in  which  individuals  con* 

nect  their  property  with  it 
Aik  nia  vok  Lxxvm-^a 


838  N.  Y.  &  W.  Printing  Tel.  Co.  v.  Dbybttbo.     [Penn. 

Alleys  and  doors,  and  steps  and  drains,  are  necessary  to 
connect  private  property  with  public  streets,  and  branch  pipes 
to  connect  with  gas  and  water  mains;  and  when  the  public 
leayes  it  to  individuals  to  make  such  connections,  they  alone 
are  responsible  that  the  work  shall  be  done  without  injury  to 
any  one.  Streets  are  necessarily  used  for  telegraphic  lines, 
and  signs  and  awnings  and  hitching-posts,  and  vaults  and 
vault-gratings,  and  it  is  not  the  public  but  the  individuals  who 
erect  such  things  that  are  answerable  for  the  injuries  arising 
firom  them,  though  the  public  has  power  to  regulate  them,  and 
does  attempt  to  do  so.  It  is  enough  for  the  injured  person 
that  he  has  a  remedy  against  the  actual  wrong-doer.  Indeed, 
it  would  be  most  disastrous  to  m^e  the  public  liable  for  all 
the  neglects  of  individuals  in  relation  to  the  public  streets;  for 
in  this  way,  it  would  become  an  insurer  against  numberless  in- 
juries of  which  it  could  never  learn  the  origin,  and  for  which 
it  could  have  recourse  to  no  one.  Thus  the  actual  wrong-doer 
would  be  left  unpunished;  whereas,  if  the  search  for  him  be 
sharpened  by  private  interest,  he  cannot  readily  escape. 

Judgment  affirmed. 


N.  Y.  AND  W.  Pbintinq  Tbl.  Co.  v.  DsYBUBa 

TBASBAFH    GoKPANT    must    SbHD   ViBT    llBBAOa    PUMUBBk       Thaj 

mnttfolloiroopy;  Mid  for  >  faflnre  to  do  ao^  thajw  liaMeiaitamiy  im 

an  aotion  oa  the  cmo  to  the  party  to  whom  the  menage  la  aeat. 
llaTiTOS  n  KOT  Gist  or  AonoN  against  a  telegraph  oompany  for  damagea 

for  a  faflvre  to  aend  a  tel^grani  aa  it  waa  written. 
CoBPoaATioK  n  Liablb  iob  Cabxlsbb  OB  WBOMoroL  Act  ov  rca  Aom, 

if  the  act  be  done  in  the  due  oonrae  of  the  bnaineaa  of  the  oocporatiflB, 

though  the  appointment  of  the  agent  be  not  under  seaL 
TiLiQEAFB  GoMPAMT  IB  AoxRT  OF  BwsnnDfc  OV  MxasAOB  tnuDamztted  by 

it|  aa  weU  aa  of  the  peraon  who  directed  the  meaaage  to  be  traoamitfeed. 
XsLBSBAPH  CkncPAMT  18  LzABLB  DT  Daxaoxs  TO  TmBD  Pabtib  for  the 

miafeaeanoe  of  ita  employees,  even  though  it  be  oomsidared  simply  aa 

the  agent  of  the  aender  of  message. 
LusnJTT  ov  Telbqbaph  Compakt  to  Rbobxvxb  or  Mbssaob  traDamitted 

by  it  is  not  altered  by  the  fact  that  the  party  who  sent  the  telqpram  did 

not  insure  it  nor  ha^e  it  repeated. 

In  error.  This  was  an  action  on  the  case  by  P.  Diyburg 
against  the  New  York  and  Washington  Printing  Telegraph 
Company,  for  '^carelessly,  erroneously,  and  untruly  transmit* 
ting  to  him  a  message  fiom  Robert  Le  Boy.    Le  Boy,  a  resi- 
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dent  of  New  Yark,  deliTered  to  said  company  at  that  place  a 
meesage  to  be  sent  over  their  telegraph  line  by  them  to  Dry- 
borg,  a  florist  in  Philadelphia,  directing  the  latter  to  send  him 
''two  hand  boaqnets."  The  message  as  received  by  Drybnrg 
read  ''two  hmidred  bouquets.''  The  message  was  received 
fiom  Le  Boy  by  the  company  upon  the  following  terms  and 
ccinditi<ms:  ''To  provide  against  mistakes  in  the  transmission 
of  messages,  every  message  of  consequence  ought  to  be  re- 
peated, by  being  sent  back  fix>m  the  office  at  which  it  is  to  be 
received  to  the  office  from  which  it  is  originally  sent."  "The 
company  will  not  be  liable  for  any  loss  or  damage  that  may 
ensae,  by  reason  of  any  delay,  or  mistakes  in  the  transmission 
or  deUvery,  or  from  non-delivery  of  unrepeated  messages,  but 
only  engage  to  use  reasonable  eflforts  to  secure  the  services  of 
competent  and  reliable  employees,  so  as  to  have  their  business 
transacted  in  good  fedth Nor  will  the  company  be  respon- 
sible lor  mistakes  in  the  transmission,  nor  delay  in  the  trans- 
mission or  delivery,  nor  for  non-transmission,  nor  non-delivery 
of  any  repeated  message  to  any  extent  beyond  ten  dollars,  un- 
less it  be  insured."  The  meesage  was  not  insured  nor  repeated. 
Defendants  alleged  that  the  word  "hand"  in  the  original  mes- 
sage was  written  "hund,"  and  proved  that  the  operator  who 
transmitted  it  was  careful  and  skillful.  Judgment  for  one 
hnndred  dollars  for  plaintiff.  Defendants  remove  the  case  to 
tins  court  on  a  writ  of  error. 

W.  8.  Pricey  for  the  plaintiff  in  error, 
for  the  defendants  in  error. 


By  Ccfoiiy  WoonwABD,  J.  The  telegraph  company  did  not 
send  Le  Boy's  meesage  as  he  wrote  it.  If  written  as  the  com- 
pany's agent  read  it,  the  wdhi  "hand"  was  written  "hund;" 
and  if  the  company  had  sent  the  word  "hund"  to  Dryburg  they 
would  have  been  in  no  taxxli.  Their  agent,  however,  assumed 
that  hundred  was  meant,  and  accordingly  added  the  three  let- 
ters, "  red,"  which  did  all  the  mischief  We  do  not  understand 
that  there  was  any  dot  after  the  letters  "hund,"  to  indicate  a 
contraction;  so  that  the  agent's  inference  that  "hundred"  was 
the  word  meant  was  entirely  gratuitous. 

The  wrong,  then,  of  which  the  plaintiff  complains,  consisted 
m  sending  him  a  different  message  from  that  which  they  had 
contracted  with  Le  Boy  to  send.  That  it  was  a  wrong,  is  as 
COTtain  as  that  it  was  their  duty  to  transmit  the  message  for 
which  they  were  paid.    Though  telegraph  companies  are  not| 
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carriers,  insurers  for  the  safe  delivery  of  what  is  intmsted 
to  them,  their  obligations,  as  far  as  they  reach,  spring  from  the 
same  sources — ^the  public  nature  of  their  employment,  and  the 
contract  under  which  the  particular  duty  is  assumed.  One  of 
the  plainest  of  their  obligations  is  to  transmit  the  very  mea- 
81^  prescribed.  To  follow  copy,  an  imperative  law  of  the 
printing-office,  is  equally  applicable  to  the  telegraph  office. 

But  when  they  violate  this  duty,  whether  negligently  or 
willfully,  are  they  responsible  to  the  party  to  whom  the  emme- 
ouB  message  is  addressed?  That  is  the  exact  question  upon 
this  record.  That  the  defendants  would  be  responsible  to 
Le  Boy,  and  that  he  would  be  responsible  over  to  Dryburg,  are 
not  contested,  though  perhaps  not  conceded,  points;  but  that 
the  company  are  liable  to  Dryburg  is  resisted  on  several 
grounds. 

In  the  first  place,  it  is  said  that  the  case  belongs  to  that 
olass  of  torts  in  which  malice  is  the  gist  of  the  action.  This  is 
a  mistake.  The  narr,  lays  the  duty  to  transmit  the  message 
as  it  was  received,  and  assigns,  as  the  breach,  that  it  was 
transmitted  ''  erroneously,  untruly,  and  carelessly."  No  ma- 
licious intent  is  alleged,  nor  was  it  necessary  that  one  should 
be  alleged  or  proved.  It  is  enough  that  negligence  is  charged 
and  proved.  It  is  settled,  upon  abundant  authority,  that  in* 
oorporated  companies  may  be  sued  in  their  corporate  character, 
for  damages  arising  from  neglect  of  duty,  and  for  trover:  1  Ch. 
PL  68;  Chestnut  H.  &  8.  R.  Turnpike  Co.  v.  Rutter^  4  Serg.  &  B. 
6  [8  Am.  Dec.  675];  Fowle  v.  Common  Council  of  Alexandridj  3 
Pet.  409;  Bushel  v.  Commonweaith  Insurance  Co.j  15  Serg.  &  B. 
173.  And  a  corporation  is  liable  in  tort  for  the  tortious  act  of 
its  agent,  though  the  appointment  of  the  agent  be  not  under 
seal,  if  the  act  be  done  in  the  ordinary  service:  Smith  v.  Bir- 
mingham Gas  Light  Co. jl  Ad.  &  El.  526. 

Apart,  however,  from  corporation  law,  it  is  said,  in  the  next 
plaee,  that,  .upon  the  general  principles  of  agency,  the  company 
can  be  held  answerable  to  Le  Boy  only.  That  the  relation  of 
principal  and  agent  existed  between  him  and  the  company, 
there  can  be  no  doubt;  but  I  do  not  think  it  equally  clear 
that  that  relation  was  not  established  between  Dryburg  and 
the  company.  Telegraph  companies  are,  in  some  sort,  public 
institutions — open  alike  to  all;  and  are  largely  used  in  con- 
ducting the  commerce  of  the  country.  The  banks  decline  to 
act  upon  their  authority,  and  doubtless,  individuals  may  also 
decline;  but  when  a  man  receives  a  message  at  the  hands  of 
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the  agent  of  sach  a  company,  and  does  act  upon  it,  especially 
\Sy  as  Dryborg  did,  he  use  the  same  medium  for  responding  to 
the  message,  it  seems  reasonable  that,  for  all  purposes  of  lia- 
bilitjr,  the  telegraph  company  shall  be  considered  as  much  the 
agent  of  him  who  reoeiyes,  as  of  him  who  sends,  the  message. 
In  pcint  of  fact,  the  fee  is  often  paid  on  deliyery;  and  I  am 
inclined  to  think  the  company  ought  to  be  r^arded  as  the 
common  agent  of  the  parties  at  either  end  of  the  wire. 

Bat>  howeyer  this  may  be,  regarding  the  company  as  alone 
the  agent  of  the  sender  of  the  message,  is  it  to  be  doubted  that 
an  agent  is  liable  for  misfeasance,  eyen  to  third  parties  ?  For 
nonfeasance,  I  agree,  the  agent  is  responsible  only  to  his  em- 
ployer, because  there  is  no  priyity  of  consideration  betwixt  the 
agent  and  a  third  party.  The  remedy  in  such  cases  must  be 
soogiht  in  the  maxim  reaponcfeat  «ttpmor;  but  eyen  to  this  rule, 
there  is  an  exception  in  the  instance  of  masters  of  ships,  who, 
although  they  are  the  agents  or  seirants  of  the  owners,  are 
also,  in  many  respects,  deemed  to  be  responsible  as  principals 
to  third  persons,  not  only  for  their  own  negligences  and  non- 
feasances,  but  fer  those  of  subordinate  officers  and  others  em- 
ployed under  them.  The  general  rule,  howeyer,  was  laid  down 
by  Lord  Holt  in  Lane  y.  Sir  Robert  Cotton,  12  Mod.  488,  in 
these  words:  ^' A  seryant,  or  deputy,  as  such,  cannot  be  charged 
fer  neglect,  but  the  principal  only  shall  be  charged  for  it;  but 
fer  a  misfeasance,  an  action  will  lie  against  a  servant  or  deputy, 
but  not  as  a  deputy  or  seryant,  but  as  a  wrong-doer:"  S.  C,  1 
Ld.  Raym.  646.  The  compilers  haye  taken  the  rule  from  this 
source,  and  the  cases  cited  by  them  show  that  it  has  generally 
been  followed:  See  Paley  on  Agency,  896  et  seq.;  and  Story 
on  Agency,  sees.  308,  309,  314,  315^  and  the  cases  in  notes. 

The  case  of  Camp  y.  Western  Union  Telegraph  Co.^  1  Mete 
(Ky.)  164,  does  not  affect  this  principle,  as  we  apply  it  here, 
fer  there  the  action  was  by  the  sender  of  the  message,  and  it 
appeared  that  the  message  was  sent  subject  to  the  express 
condition  that  defendant  would  not  be  liable  for  mistakes 
arising  from  any  cause,  unless  the  message  was  repeated  by 
being  sent  back.  This  company  had  such  a  rule  also;  but 
they  charge  fifty  per  cent  adyance  upon  the  usmal  price  of 
transmission,  where  the  sender  demands  that  the  message  be 
repeated  back  to  the  first  operator,  and  Le  Roy  did  not  pay 
it.  If  it  be  granted  that,  in  consequence  of  his  not  purchasing 
this  security  against  mistakes,  he  could  not  hold  the  company 
liable,  it  does  not  follow  that  Dryburg  cannot.    He  did  not 
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know  whether  the  message  had  been  repeated  back  to  Le  B07 
or  not.  He  receiyed  it  as  the  company  delivered  it  to  him, 
and  it  is  very  material  to  observe  that  the  mistake  was  not 
due  to  what  has  been  called  the  infirmities  of  telegraphing, 
but  to  the  improper  liberties  which  the  operator  took  with  the 
text  before  him.  The  magic  power  which  presides  over  the 
wires  performed  its  duty  faithfully,  and  bore  the  very  message 
it  was  bidden  to  bear,  but  the  human  agent  sent  a  different 
message  fix>m  that  which  he  was  commanded  to  send.  This 
is  the  misfeasance  the  plaintiff  complains  of. 

The  company  claimed  that  their  operator  was  a  skillful  and 
careful  one.  Then  his  negligence  in  this  instance  was  the 
more  apparent  and  inexcusable.  If  the  handwriting  was  so 
bad  that  he  could  not  read  it  correctly,  he  should  not  have 
undertaken  to  transmit  it;  but  the  business  of  transmission 
assumed,  it  was  very  plainly  his  duty  to  send  what  wae 
written.  It  was  no  affair  of  his,  that  the  message  would  have 
been  insensible.  Messages  are  often  sent  along  the  wires  that 
are  unintelligible  to  the  operator.  When  he  presumed  to 
translate  the  handwriting,  and  to  add  letters  which  confessedly 
were  not  in  it,  he  made  the  company  responsible  to  Dryburg 
for  the  damages  that  resulted  from  his  wrong-doing. 

We  do  not  conceive  it  necessary  to  go  any  further  in  the 
discussion  of  this  case.  There  are  several  errors  assigned  to 
which  we  have  not  specifically  alluded,  but  we  see  nothing  in 
them  to  require  a  reversal  of  the  judg] 

Judgment  affirmed. 
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CsRTiFiGATE  from  the  court  of  nisi  prim.  The  facts  ai« 
efficiently  stated  in  the  opinion. 

XawlCj  for  the  plaintiff  in  error. 
Kingj  for  the  defendant  in  error. 

By  Court,  Lowbie,  C.  J.  The  plaintiff  had  his  house  flooded 
by  Ihe  water  which  fell  in  one  of  those  heavy  showers  which 
occur  during  the  summer  every  few  years,  and  he  complains 
that  his  loss  is  chargeable  to  the  faults  of  the  municipal  au- 
thorities, and  that  he  is  entitled  to  compensation  from  the  cor- 
poration. On  the  trial,  he  was  nonsuited,  on  the  ground  that 
he  had  shown  no  such  f&ult  in  the  corporation  officers  as 
entitled  him  to  the  compensation  sued  for.  Was  there  such 
evidence? 

Much  of  the  testimony  relied  on  consists  of  the  mere  opinion 
of  witnesses  who  are  evidently  unlearned  in  the  scientific  prin- 
ciples of  which  they  speak;  who  can  have  no  pretensions  to  be 
experts;  and  whose  opimons,  therefore^  are  in  some  instances 
plainly  unfounded,  and  in  all  instances  unworthy  of  credit, 
because  we  have  no  evidence  that  they  had  any  such  experi- 
ence or  education  as  would  entitle  us  to  rely  on  them.  For 
instance,  when  witnesses  suppose  that  an  acute  angle  in  the 
culvert  tended  to  obstruct  the  flow  of  water  in  the  part  below 
the  angle;  that  the  water  in  Cohocksink  creek  was  backed  up 
the  culvert,  and  through  the  inlets  into  Fifth  street,  without 
flooding  the  streets  from  the  creek  up  to  Fourth  street,  and 
above  it;  that  a  wing-wall  (tending  to  form  an  eddy  at  the 
mouth  of  the  culvert,  and  turn  off  the  stream  of  the  creek) 
would  have  prevented  the  backing  up  of  the  creek;  that  for 
want  of  air-holes  the  flow  of  water  in  the  culvert  was  obstructed 
by  air; — all  this,  and  more  that  might  be  mentioned,  is  mere 
matter  of  opinion,  and  is  entitled  to  no  weight  at  all  with  a 
court  and  jury,  unless  it  comes  from  persons  who  first  give 
satisfactory  evidence  that  they  are  possessed  of  such  experi- 
ence, skill,  or  science  in  such  matters  as  entitles  their  opinions 
to  pass  for  scientific  truth.  All  the  testimony  of  this  character 
musty  therefore,  go  for  nothing. 

One  witness  gives  us  his  calculation  that  rain,  falling  at  the 
rate  of  an  inch  an  hour,  on  the  territory  drained  through  this 
sewer,  would  require  a  head  of  three  feet,  and  an  outlet  of  six 
feet  diameter  for  its  discharge;  but  neither  he  nor  any  one  else 
tells  us  how  much  rain  would  fell  per  hour  in  such  a  shower, 
nor  how  much  head  there  is  between  the  pavement  at  the 
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plaintiff's  comer  and  fbe  mouth  of  the  sewer,  either  at  high 
or  at  low  water  in  the  creek,  nor  what  was  tbt  state  of  the 
creek;  and  therefore,  even  if  we  could  rely  on  his  calculation, 
he  does  not  furnish  us  with  sufficient  £&cts  for  working  out 
any  conclusion.  There  is  no  adequate  evidence,  even  includ- 
ing the  mud  at  the  outlet,  that  the  culvert  was  deficient  in 
capacity. 

The  mud  in  the  mouth  of  the  culvert  does  not  seem  to  us  to 
be  any  evidence  of  obstruction  there,  but  rather  that  there  was 
some  obstruction  outside  in  Cohocksink  creek,  or  some  inade- 
quacy of  descent  there,  and  we  do  not  see  how  the  coiporatioa 
can  be  chargeable  for  that. 

For  the  part,  therefore,  which  the  corporation  had  in  this 
disaster,  we  are  reduced  simply  to  this:  that  the  inlets  along 
this  culvert  were  not  of  sufficient  capacity  for  the  prompt  dis- 
charge of  such  a  shower  as  the  one  in  question.  Is  the  cor- 
poration therefore  liable  for  the  damage  caused  by  the  shower? 

On  the  trial  at  niri  prtiur,  I  expressed  the  opinion  that  if 
before  the  culvert  was  made  there  was  an  adequate  overground 
drainage  for  the  protection  of  the  plaintiff's  property  against 
such  showers  as  this,  and  the  corporation  changed  it  by  sub- 
stituting for  it  a  culvert  that  was  inadequate,  and  by  reason 
thereof  the  plaintiff  was  injured,  he  was  entitled  to  recover. 
But  we  need  not  go  so  feur  now;  for  there  is  no  evidence  that 
any  such  injurious  change  was  made,  and  therefore  we  give 
no  opinion  about  it. 

The  queition,  then,  is  really  reduced  to  this:  Ehtve  the  citi- 
eens  of  our  incorporated  towns  a  legal  right  to  call  upon  the 
portion  of  the  people  thus  incorporated,  to  devise  and  execute 
such  a  system  of  drainage  as  will  secure  all  private  property 
against  aU  ordinary  and  extraordinary  flooding  by  rain  or 
melting  snow?  A  little  reflection  makes  it  very  easy  to  an- 
swer this  question  in  the  negative.  No  such  right  or  duty 
exists  in  mere  townships,  and  the  mere  fact  of  incorporation 
does  not  change  the  rights  of  the  citizen  as  against  the  public, 
but  only  the  form  of  public  organization.  A  very  large  por- 
tion of  all  such  drainage  is  by  means  of  mere  gutters,  and 
most  of  our  towns  have  nothing  else;  and  yet  everywhere 
this  means  is  inadequate  for  protecting  cellars,  in  some  locali- 
ties, against  the  flooding  which  long  and  heavy  rains  and 
the  sudden  melting  of  deep  snow  occasion.  To  make  gutters 
that  would  protect  against  these  would  often  require  that 
whole  streets  should  be  converted  into  gutters,  and  thus  made. 
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in  a  measure,  impassable  as  streets.  Lots  on  low  ground,  and 
cdlars  and  low  floors,  are  naturaUy  subject  to  be  flooded,  and 
to  saye  them  from  all  risk  of  this  would  require  drainage 
regulations  that  could  not  be  endured.  Rivers,  creeks,  and 
rivulets  are  natural  drains,  often  running  through  towns,  and 
if  all  riparians  are  to  be  secured  against  their  floods,  they 
must  be  excluded  from  all  convenient  use  of  them  at  their 
ordinary  stages.  Gutters  in  large  towns  must  be  very  fre- 
quently overflowed  in  every  year,  because  of  their  inadequacy 
for  a  long  reach  of  drainage,  and  sewers  are  almost  essential 
for  their  relief;  yet  no  law  requires  their  construction  in  any 
given  case.  And  if  people  who  chose  to  build  houses  and 
cellars  in  places  where  they  are  exposed  to  floods  are  entitled 
to  damages  for  being  flooded,  then,  of  course,  people  having 
gardens,  coal-yards,  lumber-yards,  or  even  vacant  lots,  must 
also  be  protected;  for  the  difference  is  only  in  degree  of  value; 
and  then  we  are  without  any  measure  relative  to  the  amount 
of  litigation  which  the  principle  would  sanction,  and  relative  to 
the  amount  of  work  and  skill  and  care  that  would  be  imposed 
.  on  our  town  authorities. 

Here  it  becomes  manifest  how  careful  we  must  be  that 
courts  and  juries  do  not  encroach  upon  the  functions  com- 
mitted to  other  public  officers.  It  belongs  to  the  province  of 
town  councils  to  direct  the  drainage  of  our  towns,  according 
to  the  best  of  their  means  and  discretion,  and  we  cannot, 
directly  or  indirectly,  control  them  in  either.  No  law  allows 
us  to  substitute  the  judgment  of  a  jury,  it  may  be  a  jury  from 
the  country,  for  that  of  the  representatives  of  the  town  itself^ 
to  whom  the  business  is  especially  committed  by  law.  Juries 
are  not  often  called  upon  to  think  of  these  distinctions,  and 
therefore  they  are  pione  to  think  that  when  an  evil  has  been 
suffered  they  have  a  right  to  correct  it,  if  the  case  comes 
before  them,  without  stopping  to  inquire  how  far  they  may  be 
guilty  of  a  usurpation  of  authority  in  doing  so. 

Yet  there  must  be  many  evils,  and  even  many  wrongs,  for 
which  there  can  be  no  remedy.  Grovernment  is  a  people's 
means  of  doing  the  best  they  can  to  secure  harmony  among 
conflicting  interests,  and  to  facilitate  the  free  action  of  legiti- 
mate pursuits.  They  choose  governors,  and  legislators,  and 
judges,  and  councilmen,  and  other  officers,  to  carry  on  their 
government,  and  though  they  make  as  good  selections  as  they 
know  how  to  do,  yet  their  officers  are  sure  to  make  mistakes, 
and  sometimes  to  cause  great  damage  to  individuals;  yet  the 
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people  cannot  be  made  answerable  for  this  before  the  courts, 
except  only  in  some  special  cases.  They  most  suffer  for  their 
mistakes  in  choosing  incompetent  officers;  but  this  is  only  a 
moral  responsibility,  to  which  all  that  is  human  must  sub- 
mit. 

Municipal  corporations  have  often  been  held  liable  for  care- 
lessness in  the  exercise  of  their  functions;  but  if  we  undertake 
to  correct  the  evil  in  such  a  case  as  this,  on  the  ground  of 
carelessness,  we  see  not  how  to  escape  from  the  necessity  of 
submitting  the  propriety  of  all  acts  of  grading  and  draining 
in  our  towns  to  the  decision  of  juries;  for  even  discretionary 
acts  may  be  charged  to  have  been  ignorantly  or  carelessly 
resolved  upon.  Any  street  may  be  complained  of  as  being  too 
steep  or  too  level;  gutters,  as  being  too  deep  or  too  shallow,  or 
as  being  pitched  in  a  wrong  direction;  and  there  may  be  evi- 
dence that  these  things  were  carelessly  resolved  upon,  and 
then  a  tribunal  that  is  foreign  to  the  municipal  system  wiU 
be  allowed  to  intervene  and  control  the  town  officers.  And 
the  end  is  not  yet;  for  if  a  regulation  be  altered  to  suit  the 
views  of  one  jury,  the  alteration  may  give  rise  to  another  case, 
in  which  the  new  regulation  will  be  likewise  condemned.  Thi» 
theory  is  so  vicious  that  it  cannot  possibly  be  admitted. 

The  evidence  shows  that  when  the  culvert  and  its  inleta 
were  constructed  they  were  entirely  adequate.  But  in  th» 
course  of  time,  the  adjoining  corporation  of  Spring  Oarden  be- 
came more  densely  built  up,  and  a  larger  body  of  water  wa» 
thrown  into  the  gutters  discharged  through  these  inlets,  and 
then  experience  began  to  reveal  the  fact  that,  on  very  special 
occasions,  the  inlets  were  insufficient;  but  still  the  culvert  and 
its  inlets  were  better  for  the  plaintiff's  property  than  the  gut- 
ters alone  would  have  been,  and  he  was,  therefore,  not  injured 
by  them,  and  could  have  had  no  right  of  action  unless  the 
corporation  was  legally  bound  to  provide  adequate  sewerif. 
The  corporation  was  no  doubt  tardy  in  providing  the  addi- 
tional inlets;  but  even  individuals,  and  much  more,  large  social 
bodies,  are  always  slow  in  learning  wisdom  from  experience^ 
and  in  changpLng  their  regulations  to  suit  a  change  of  circum- 
stances; and  such  things  must  be  borne. 

We  do  not  admit  that  the  grant  of  authorily  to  the  corpora- 
tion to  construct  sewers  amounts  to  an  imposition  of  a  du^ 
to  do  it.  Where  any  person  has  a  right  to  demand  the  exer- 
cise of  a  public  function,  and  there  is  an  officer  or  set  of  offioem 
authorized  to  exercise  that  function,  there  the  right  and  the 


I860.]  Leipeb'8  Appeal.  847 

« 

authority  give  rise  to  the  duty;  but  when  the  right  depends 
upon  the  grant  of  authority,  and  that  authority  is  essentially 
discretionary,  no  legal  duty  is  imposed.  We  cannot  treat  it 
as  imposed  here,  without  assuming  an  improper  control  of  mu- 
nicipal affairs.  The  courts  cannot  redress  all  evik.  By  ex- 
ceeding their  proper  functions,  they  may  at  last  do  nothing 
well. 
Judgment  affirmed. 

Read,  J.,  having  been  of  counsel  in  the  cause,  did  not  sit. 

MmaaPAUTT  n  hot  Liablb  voa  DAMAam  BncruixHo  vaou  hAWwuh 
ii9mm»um  oy  2TB  DiBOBBTiONART  PowKB  to  plan  and  ooostniet  pablio  im* 
provemoite:  AJrv.  PhUaddpkkMf  9S  "Ptk,  St.  311,  dting  tiM prinoipal OMe. 

Whxbb  Ddtt  n  EsjaaxD^  Eulb  d  Othkbwisx:  ChruU  v.  Erie,  60  Fk  8t» 
422;  AUemtowm  v.  Kramer,  73  Id.  409,  both  citing  the  principal  caM.  A  £ul* 
mx9  to  ezarciae  a  pow«r  doea  not  create  a  liability  against  meh  mimiiJpaK^i 
U.;  alao  Paidk  t.  OotktgUm,  66  Am.  Dea  186^  and  note  192. 


Leifbb's  Appeal. 

[H  PiiniirrLYAirzA  Stats,  4ak] 
Bmjm  ov  Bsal  Ebkatb  <m  Cbedti  Wobks  Equitabui  Gowsbsiov 

into  peraooalty  for  the  porpoaee  of  ■noeeesion.  If  it  is  recovered  back 
by  the  widow  and  heirs  of  the  owner  after  his  death,  under  a  danse  of 
forf eitore  in  the  contract  of  sale^  its  status  is  not  changed,  and  it  is  to  be 
distribated  to  the  heirs  of  the  deceased  owner  as  personal  property,  and 
in  the  proportion  that  pArsonal^  wonld  be  distribated  to  them. 

Appeal  fiom  the  orphans'  court  by  Thomas  J.  Leiper  in  his 
own  right  as  guardian  of  three  of  the  minor  children  of  Samuel 
M.  Leiper,  deceased.  In  his  life-time,  Samuel  M.  Leiper  owned 
an  undivided  interest  in  one  hundred  and  twenty  thousand 
acres  of  land,  the  legal  title  to  which  was  yested  in  Dr.  W.  A. 
LrvinCy  in  trust  for  the  equitable  owners.  With  the  consent  of 
all  interested,  Dr.  Irvine  sold  this  land,  the  purchase*price  to 
be  paid  in  installments.  S.  M.  Leiper  died  before  the  first 
installment  became  due,  leaving  a  widow  and  five  children. 
He  made  a  will  appointing  his  widow  his  executrix.  The 
widow  declined  to  take  under  the  will,  and  elected  to  take  her 
share  of  the  estate  under  the  intestate  laws.  The  first  install- 
m^it  became  due  and  was  not  paid.  The  time  for  its  payment 
was  extended,  with  the  consent  of  the  widow,  and  an  agree- 
ment made  that  if  not  paid  then  the  land  was  to  revert  to  the 
owners.    Payment  was  not  made,  and  thereupon  the  trustee 
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rescinded  the  contract,  and  the  land  reyerted  to  the  ofmers. 
The  court  distributed  tiie  said  real  property  to  the  widow  and 
heirs  of  said  deceased  as  personal  property,  and  the  above- 
named  appellant  appeals  from  said  judgment 

JJ,  O.  Janes  and  H.  O.  Clayj  for  the  appellant. 
/.  A,  Clay,  for  the  appellee. 

By  Court,  Thompson,  J.  The  sale  of  the  land  out  of  which 
this  controversy  has  arisen,  by  Irvine,  the  trustee,  with  the 
assent  of  Leiper,  the  cestui  que  trusty  undoubtedly  brought  the 
land  within  the  rule  in  equity  which  requires  it  to  be  treated 
as  personal  estate  for  the  purpose  of  regulating  the  succession 
to  it.  That  it  was  such  a  conversion,  so  far  as  the  widow  and 
heirs  were  concerned,  is  clearly  ruled  in  Rangler'e  Appeal^  3 
Pa.  St.  877;  Foster  v.  Harris^  10  Id.  457;  Rose  v.  Jessup^  19  Id. 
281;  Longwell  v.  BenOey^  23  Id.  99;  Leiper  v.  Irvine^  26  Id.  64. 

After  the  death  of  the  decedent,  the  purchase-money  fell 
due,  and  had  it  been  collected,  no  one  will  doubt  but  that  the 
widow  would  have  been  entitled  to  her  third  of  it,,  she  having 
elected  to  take  under  the  intestate  laws,  and  not  under  the  will 
of  her  husband.  It  was  not  collected,  however,  but  by  arrange* 
ment  between  the  trustee  and  vendees,  with  the  assent  of  Mrs. 
Leiper,  the  time  for  payment  was  extended,  with  a  stipulation 
that  if  not  paid  at  the  expiration  thereof,  the  contract  was  to 
be  forfeited,  and  the  land  to  revert  to  the  owners.  There  was 
a  failure  of  payment,  and  the  consequqnce  was  a  rescission  of 
the  contract.  Was  this  a  reconversion,  so  as  to  change  the 
rights  of  the  widow  and  heirs?  The  auditor  and  court  below 
thought  not,  and  in  this  they  are  fully  sustained  by  the  cases 
cited.  In  Rose  v.  Jessup,  supra,  the  very  point  arose  and  was 
ruled,  Lowrie,  J.,  saying  that  the  testator  having  ''  sold  real 
estate  by  valid  agreements,  the  sums  due  thereon  were  part  of 
his  personal  estate,  and  on  his  death  his  widow's  interest 

therein  became  immediately  vested It  was  the  duty  of 

the  trustees  to  proceed  on  the  agreement,  and  collect  the  money 
for  those  having  a  right  to  claim  it.  If  such  pursuit  should 
result  in  recovering  back  the  land,  they  were  bound  to  account 
for  that,  as  a  substitute  for  the  money,  and  subject  to  the  same 
trusts."  In  substance,  the  same  thing  was  said  in  Leiper  v. 
Iroine,  26  Pa.  St  54. 

There  is  no  room  for  the  distinction,  I  apprehend,  between  a 
recovery  back  of  the  land  in  pursuit  of  the  money,  and  taking 
it  back  as  the  result  of  the  forfeiture  of  the  contract  for  non* 
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payment  of  fbe  purchase-money  at  the  time  fixed.  Strictly 
speaking,  this  provision  was  a  remedy  to  enforce  payment  of 
the  purchase-money,  and  was,  in  substance,  an  agreement  to 
yield  up  the  land  in  satisfaction  of  the  contract,  in  lieu  of  the 
money,  if  that  was  not  forthcoming.  In  the  case  last  cited, 
Lewis,  C.  J.,  said:  *'If  they  [the  widow  and  heirs]  had  a 
right  to  the  proceeds  "  of  the  contract  for  the  sale  of  the  lands, 
which  he  had  immediately  before  asserted,  'Hhey  had,  of 
course,  a  right  to  take  the  land  in  lieu  of  the  money,  with  the 
assent  of  the  yendees."  This  is  so  directly  in  point  that  we 
need  not  further  discuss  this  branch  of  the  case. 

Nor  is  there  anything  whatever  in  the  case,  as  has  been  sug- 
gested, which  raises  any  implication,  other  than  that  the  land 
was  taken  in  lieu  of  the  purchase-money.  This  being  so,  the 
right  of  the  widow  in  it  is  just  what  it  would  have  been  if 
money  and  not  land  had  been  received.  On  the  resale,  she 
was  therefore  entitled  to  the  one  third  of  the  purchase-money, 
and  consequently  to  the  one  third  of  the  proceeds  of  the  cer- 
tificates of  stock  of  the  McEean  Land  and  Lnprovement  Com- 
pany. These  views  cover  all  the  assignments  of  error,  and  in 
none  of  them  do  we  find  anything  to  correct. 

Decree  of  the  orphans'  court  affirmed. 


North  Amebic  a  Building  Association  i;^  Sutton. 

[85  PnnisTLVAiiiA  Stati,  4fBS,] 

BaoDFTs  Bnn)  Corporation  whxn  Thxt  arb  Oivxh  bt  res  Ohicibs  for 
money  received  by  them  for  the  corporation  from  a  member  in  the  ordi- 
nary coarse  of  the  bosiness  of  the  corporation,  and  especially  so  when 
they  are  contained  in  a  book  famished  for  that  poxpoee.  Hie  fact  that 
it  contains  receipts  for  varioas  classes  of  payments^  sach  as  dnes,  fines, 
interest,  etc,  does  not  alter  the  role. 

Mbasdsb  ov  Dajcaois  nv  Aonov  aoadcbt  Bdildivo  Absooxation  for 
wrongfnlly  refasing  to  permit  the  transfer  on  its  book  of  certain  shares 
of  its  stock  is  the  sam  paid  on  said  stock  as  dnes  and  interest  thereon 
bmn  the  time  of  the  several  payments. 

bREALLMKNTS  PAO)  ON   StOOK  BT    MbMBKR  OF   BuiLDIKO  ASSOCIATION  STB 

not  payments  npon  a  mortgage  dne  from  the  member  to  the  association, 
•tehoogh  for  some  purposes  they  have  been  treated  as  such  by  the  courts. 
IlRALLiCBBTB  Paid  ON  Stock  TO  BuiLDiNo  ASSOCIATION  by  one  of  its  mem* 
ben  after  the  trial  of  an  action  of  the  association  against  such  member, 
and  after  judgment  had  therein,  works  an  estoppel  against  such  assoda- 
tiflD,  and  it  cannot  afterwards  claim  that  said  stock  was  treated  in  said 
mm  as  so  much  money  paid  on  the  member's  loan  to  the  assodation. 
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In  error.    The  facts  are  suffidenUy  stated  in  the  opinion. 
8.  T.  Van  Santf  for  the  plaintiff  in  error. 
BriggSf  for  the  defendant  in  error. 

By  Court,  Strong,  J.  This  was  an  action  against  the  bnild* 
.ing  association  to  recover  damages  for  refusing  to  permit  the 
plaintiff  to  transfer  seventeen  shares  of  stock  held  by  him 
therein.  On  the  trial,  a  verdict  and  judgment  were  obtained 
against  the  defendants.  It  is  now  assigned  for  error  that  the 
court  below  permitted  to  be  given  in  evidence  certain  receipts 
of  the  officers  of  the  association  to  the  plaintiff  for  money  paid 
by  him  to  them.  The  objection  is  that  the  receipts  were  not 
proved  by  the  person  who  signed  them.  They  were,  however, 
official  receipts  in  the  book  of  the  corporation  furnished  by  it 
to  the  plaintiff,  and  proved  by  its  secretary.  Even  if  we  ad* 
mit  that  they  were  but  declarations  of  the  officer  who  signed 
them,  yet^they  were  made  in  the  discharge  of  his  duty  as  an 
officer,  and  therefore  were  admissible  against  the  association, 
whose  agent  the  officer  was.  On  the  trial  of  the  issue  between 
the  plaintiff  and  the  association,  the  testimony  of  the  person 
who  signed  them  would  have  been  no  better  evidence  than 
was  that  of  the  secretary,  whose  testimony  was  admitted.  The 
fjEtUacy  of  the  argument  of  the  defendants  below  is  in  the  as- 
sninption  that  the  testimony  of  the  secretary  was  secondary. 
It  was  no  more  secondary  than  would  have  been  that  of 
BjKringer  himself. 

Nor  were  the  receipts  inadmissible  because  they  embraced 
sums  paid  for  fines,  and  interest  upon  the  debt  due,  as  well  as 
for  installments  upon  the  stock.  Evidence  of  what  had  been 
paid  upon  the  stock  was  important  to  show  its  value.  The 
introduction  of  proof  of  other  payments  was  a  necessity  caused 
by  the  defendants  themselves.  They  could  not  have  been  in- 
jured by  it,  for  it  was  in  their  power  to  show  how  much  was 
paid  fdr  fines,  and  how  much  for  interest.  There  is  nothing, 
therefore,  in  the  first  assignment  of  error. 

Equally  unfounded  is  the  second.  The  jury  were  instructed 
to  find  a  verdict  for  the  plaintiff  for  the  amount  which  Samuel 
Sutton  had  paid  the  defendant,  on  seventeen  shares  of  stock, 
as  dues,  and  the  interest  on  the  same  from  the  time  of  their 
several  payments.  The  objection  to  this  is,  not  that  there  had 
been  no  refusal  to  permit  the  transfer,  but  that  there  was  evi- 
dence that  only  ten  shares  had  been  assigned  to  the  corpora- 
tion.   If  the  fact  were  so,  what  difference  would  it  make  in 
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the  plaintiff's  right?  That  he  anbscribed  for  and  had  been 
the  holder  of  seventeen  shares,  that  he  had  transferred  either 
aU  of  them,  or  at  least  ten,  to  the  association  as  collateral 
•ecurity  for  the  payment  of  his  bond  and  mortgage  to  them, 
and  that  all  which  was  legally  recoverable  upon  the  bond  and 
mortgage  had  been  paid,  were  nndispated  fisusts  in  the  case. 
It  is  probable  tht^t  all  were  held  by  the  association  as  collateral. 
The  loan  was  on  the  security  of  all,  and  the  rules  required  all 
to  be  transferred.  The  witness  only  knew  that  ten  had  been. 
His  knowledge  was  negative.  The  fedr  presumption  was  that 
the  defendant  held  alL  But  if  it  were  not  so,  the  plaintiff 
offered  to  transfer  the  entire  seventeen.  The  defendants  re- 
fused to  permit  it,  and  their  refusal  was  based,  not  upon  the 
ground  that  they  held  only  ten,  or  that  he  did  not  own  seven- 
teen, but  because  he  had  not  paid  the  premium  upon  the  loan 
made  to  him.  They  insisted  that,  after  having  paid  all  which 
was  legally  due  upon  his  debt,  after  having  satisfied  the 
judgment  obtained  upon  his  mortgage  (as  collateral  security 
for  which  they  held  the  shares),  he  should  pay  something  more, 
which  he  was  not  in  law  bound  to  pay.  That  was  a  demand 
which  they  had  no  right  to  make,  and  it  was  no  justification 
finr  a  refusal  to  permit  a  transfer,  whether  the  shares  stood  in 
their  name,  or  in  the  name  of  the  plaintiff.  We  need  hardly 
say  that  there  was  no  evidence  that  the  ownership  of  the  seven- 
teen shares,  originally  subscribed  by  Sutton,  did  not  still  re- 
main in  him.  The  attempted  transfer  to  his  son  was  never 
consummated,  nor  was  that  to  Lewis  S.  CoryelL  It  was  not  on 
account  of  eitlxer  of  these  that  the  refusal  of  the  defendants 
was  made. 

The  remaining  assignment  of  error  raises  the  only  impor- 
tant question  in  the  cause.  Upon  the  mortgage  which  the 
plaintiff  had  given  to  secure  the  payment  of  the  money  bor- 
rowed by  him  from  the  association,  a  scire  facias  was  issued  to 
December  term,  1856.  A  plea  of  payment  with  leave  was  put 
in,  and  a  verdict  and  judgment  were  rendered  in  favor  of  the 
mortgagees  for  two  thousand  three  hundred  and  ninety  dollars 
and  forty-two  and  three  fourths  cents.  The  verdict  was  ob- 
tained on  the  twenty-sixth  of  May,  1857,  and  the  judgment 
was  signed  on  the  twenty-third  of  September  in  the  same  year. 
It  is  now  contended  that  this  record  establishes  conclusively 
that  Sutton,  the  plaintiff,  recovered  and  was  allowed,  under 
his  plea  of  payment  to  the  scire  facias,  the  ftill  value  of  his 
stock;  that  he  then  had  credit  for  all  the  installments  which 
he  had  paid;  that  they  were  applied  in  satisfaction  of  the 
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mortgage,  and  that  consequently  he  is  estopped  from  a  recoyeiy 
in  the  present  case.  This  position  is  rested  upon  what  was 
said  in  Kupfert  v.  GhUtenburg  BuUding  Asaociation^  SO  Pa.  St. 
466,  and  Hughea^s  Appeal,  Id.  471.  In  those  cases,  which 
were  questions  of  disUibution  after  a  sheriff's  sale  of  the  prop- 
erty mortgaged,  it  was  held  that  payments  on  account  of  the 
stock  were  to  be  regarded  as  payments  on  account  of  the  loan. 
If  this  be  so,  it  is  argued,  and  with  great  force,  that  after  the 
judgment  upon  the  scire  faciaSj  it  must  be  taken  as  settled 
that  the  plaintiff  has  already  had  a  credit  upon  his  mortgage 
for  the  value  of  the  stock,  so  £Eur  as  it  was  made  up  by  pay- 
ments of  installments.  The  doctrine  of  those  cases  was  perhaps 
in  advance  of  the  general  understanding.  It  was  considered 
to  be  necessary,  in  order  to  protect  the  borrowing  community 
from  the  oppression  and  hardships  to  which  they  are  so  often 
subjected  by  the  money-lending  associations  now  so  numerous, 
and  so  unlike  in  character  to  what  was  supposed  when  the 
legislature  provided  for  their  incorporation.  It  is  well  known 
that  the  original  design  of  the  legislature  was  to  encourage 
the  erection  of  buildings.  The  motive  for  the  grant  of  the 
franchise  was  public  improvement.  But  the  practical  working 
of  the  associations  formed  under  the  law  has  not  been  what 
was  anticipated.  Though  called  '^building  societieB,"  they 
are,  in  truth,  only  agencies  by  which  a  greater  than  legal  in- 
terest is  obtained  from  the  necessitous  and  unwary.  It  was 
the  knowledge  of  this  fact  which  led  to  the  effort  made  in  the 
cases  cited  to  afford  some  protection  to  the  borrower.  What 
was  then  said,  however,  is  not  to  be  regarded  as  laying  down 
the  rule  that  payment  of  dues  on  the  stock,  ipsofactOy  works 
an  extinguishment  of  so  much  of  the  mortgage.  The  debtor 
may  so  apply  it,  but  the  payment  itself  is  not  an  application 
of  the  money  to  the  reduction  of  the  mortgage.  To  hold  that 
it  is,  would  be  giving  to  the  associations  additional  facilities 
for  obtaining  excessive  interest.  The  debtor  is  not  compelled 
to  give  up  his  stock  whenever  suit  may  be  brought  upon  his 
bond  or  mortgage.  Such  would,  however,  be  the  necessity  of 
his  case,  if  the  law  applied,  against  his  consent,  the  install- 
ments paid  by  him  upon  his  stock  to  the  discharge  of  his  in- 
debtedness for  the  money  borrowed. 

In  the  case  in  hand,  it  is  plain  that  the  plaintiff  did  not  so 
apply  the  stock  payments  which  he  had  made.  No  credit  for 
them  was  allowed  to  him  on  the  trial  of  the  edre  facias.  It  may 
be,  it  was  not  then  supposed  he  could  claim  or  receive  credit. 
The  oases  in  30  Pennsylvania  State  had  not  been  decided.    Cer- 
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tain  it  is,  that  the  paymentfi  were  not  then  thus  applied,  for 
after  the  verdict  was  obtained,  both  parties  treated  the  stock 
as  subsisting.  The  verdict  was  rendered  on  the  twenty-sixth 
of  May,  1857;  yet  on  the  sixth  of  July  afterwards,  Sutton 
paid,  and  the  defendants  received,  five  hundred  and  seventy 
dollaro  and  twenty-two  cents  on  account  of  back  dues  and  fines 
on  the  seventeen  shares  of  stock.  Again,  on  the  fifth  of  April, 
1858y  Sutton  paid  two  hundred  and  four  dollars  and  twenty- 
four  cents  on  the  same  account;  on  the  third  of  May,  1858, 
Mr.  Kennedy,  the  equitable  plaintiff,  paid  for  Sutton  seventeen 
dollars,  one  month's  dues,  payable  on  that  date;  and  once 
more,  June  7, 1858,  Mr.  Kennedy  paid  another  month's  dues. 
This  all  took  place  after  the  rendition  of  the  verdict,  and  most 
of  it  after  the  entry  of  the  judgment.  The  receipts  show  that 
the  dues  were  all  paid  up  to  June,  1858,  until  long  after  the 
plaintiff  offered  to  make  the  transfer,  and  the  defendants 
refused  to  permit  it  How,  then,  can  they  now  say  that  any 
portion  of  the  stock  has  been  extinguished?  How  can  they  aver 
diat  the  payments  were  applied  in  satisfaction  of  the  mortgage? 
fiong  after  the  judgment  on  the  scire  fadaaj  and  long  after  the 
payment  of  the  judgment,  they  treated  the  stock  as  valid  and 
existing,  received  numerous  payments  upon  it,  and  acknowl- 
edged that  all  installments  upon  it  which  were  due  had  been 
paid  up  to  about  the  time  when  this  suit  was  brought.  What 
honest  pretense  had  they  to  receive  payments  of  installments 
in  1857  and  1858,  if  the  stock  was  then  not  in  existence?  And 
how  can  they  justly  contend  that  any  of  the  payments  were  on 
the  mortgage,  and  not  on  the  stock,  in  the  fiEtce  of  their  receipts 
of  May  7  and  June  8, 1858?  Even  if  the  installments  paid 
before  the  verdict  Id  the  scire  faciae  must  be  considered  as 
having  been  made  on  the  mortgage,  the  defendants  are  in  turn 
estopped  bom  denying  that  the  stock  exists,  and  that  all  dues 
upon  it  were  satisfied  until  after  the  demand  and  refiual  to 
transfer. 

There  was  no  error,  therefore,  in  entering  judgment  for  the 
plaintiff  upon  the  reserved  point.  This  disposes  of  all  the  as- 
signments of  error,  and  leads  to  the  affirmance  of  the  judgment 

Judgment  affirmed. 

PATiODmi  or  DiVADsmis  oh  Builbuiq  Aaaoouasos  Stook  ia  not  ^Mo/oeto 
a  payment  npan  a  iaorigmgd  dne  from  the  owner  of  the  stock  to  the  iMoeia- 
turn:  Jfeofiomy  B.  As^n  t.  HwigerUidaer,  S3  Pa.  St.  263;  JBar^  tmd  Lamie 
Afpeal,  S9  Id.  414;  8p.  Oat.  Amfnw.  Tradesmen'*  L.  Ae^n,4Ald.4IK^  ohang 

Hm  pEmoipal  ease. 
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Watees's  Appeal. 

10  PsmrBTLTAHiA  Btati,  soli 

ivwaBBFt  AOimr  EQUiTiiXLB  EsTATB  ov  VxNDSB  in  thfl  land  porcliMed 
attMhea  to  the  legal  eatate  therein  aa  aoon  aa  it  Teata  in  audi  Tendaa. 

Vbvdor  is  Esioffkd  Aa  AOAisn  Subseqitemt  Cbbdixobs,  where  he  takea 
from  the  sendee  a  oonfeaaioa  of  judgment  for  the  balance  of  the  pnrdiaae- 
money  of  land  aold  to  the  latter,  and  aabeequently  oonveya  the  l^gal  title 
to  the  Tendae,  by  a  deed  containing  a  atatement  that  the  oonaidwation 
is  paid,  and  releaaing  to  the  yendee  all  the  ▼endor'a  "eatate,  rights  titles 
intereat^  daim,  and  demand  whataoever,  in  law  or  eqniiy/'  in  and  iio  the 
land,  oonchiding  with  a  danae  of  general  warranty.  Theee  drcomatanoea 
do  not  werk  an  eatoppd  by  deed,  bat  do  amount  to  an  eatoppd  tnpai§, 
and  aodk  Tendor  cannot  daim  aa  against  thoae  who  have  credited  hia 
grantee  npon  the  foith  of  the  deed. 

■RomLS  ARK  SuBTAmD  TO  ExoLUBB  Tbuth  bccaose  a  man'a  own  acta 
oloaeth  np  hia  mouth  to  allege  the  truth.  Ko  man  ahould  allege  any- 
thing in  hia  defense  but  the  trath»  and  what  he  onoe  all^gea  he  oo^t  not 
afterwards  to  dispute. 

Appeal  from  the  common  pleas.  The  tacia  are  sufficientlj 
ftated  in  the  ojdnion. 

mweU  and  Adams^  for  the  appellant 
MercuTy  for  the  appellees. 

By  Ck>Qrt,  Woodwabd,  J.  It  has  been  many  times  said  and 
decided  in  Pennsylvania,  that  a  judgment  against  the  equita- 
ble estate  which  a  vendee  holds  under  articles  of  agreement 
for  the  sale  and  purchase  of  land  attaches  to  and  binds  the 
legal  estate  the  instant  that  it  vests  in  the  vendee:  Riehier  v. 
8din,  8  Serg.  &  R.  425;  Lynch  v.  Dearth,  2  Penr.  &.  W.  110; 
Episcopal  Academy  v.  Frieze^  2  Watts,  16;  Fotte^B  Appeal^  3 
Pa.  St.  80;  Lyon  v.  McQuffey,  4  Id.  126. 
,  In  all  such  cases,  effect  is  given  to  the  judgment  lien,  with* 
put  revival,  against  a  subsequently  acquired  interest  of  the 
debtor,  and  it  cannot  be  disguised  that,  in  so  far,  the  principle 
that  was  settled  for  us,  after  great  deliberation,  in  CdUwu/n  v. 
Snider,  6  Binn.  135,  that  judgments  shall  not  bind  subee- 
quently  acquired  real  estate,  has  been  qualified,  perhapa 
contravened. 

Notwithstanding  the  dissatisfaction  that  has  been  expressed 
with  the  doctrine  of  Oolhoun  v.  Snider,  supra,  by  several  judges, 
it  has  been  followed  in  a  multitude  of  cases,  and  is  too  firmly 
rooted  in  our  law  to  be  shaken  at  this  day.  The  judgment 
against  an  equitable  vendee  must  be  regarded  as  an  exception, 
therefore,  from  the  general  principle  that  limits  judgiDent 
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lienB  to  such  estate  as  the  debtor  held  at  the  date  of  their 
entry. 

But  now,  it  is  said,  the  exception  is  to  be  receired  with  a 
distinction  between  vendors  and  other  jadgment  creditors.  If 
A  agrees  to  sell  hind  to  B,  jiLacen  him  in  possession,  and  takes 
a  judgment  for  part  or  all  of  the  purchase^money,  and  then 
<»Q7e7S  the  legal  title  without  taking  any  new  secorityy  his 
feso&ij  is  gone;  but  if  strangers  obtain  judgments  against  B, 
after  the  date  of  the  articles,  and  before  the  deed,  they  are  not 
only  a  lien  npon  his  existing  equitable  estate,  wliich  is  meas- 
ured by  the  purchase-money  already  paid,  but  they  open  to 
take  in  the  additional  equities  created  by  future  payments^  and 
tiie  whole  legal  estate  also  when  B  gets  his  conveyance  of  that. 
The  only  ground  upon  which  a  distinction  so  imfoy<»able  to 
Tenders  can  be  supported  is,  that  by  his  deed  he  has  released 
and  given  up  all  his  interest  in  and  claim  upon  the  land. 
Deeds  of  conyeyance  are  sometimes,  though  not  generally, 
expressed  to  be  made  subject  to  the  payment  of  an  ascertained 
sum  of  consideration  money;  and  where  that  condition  is  not 
expieased,  the  general  terms  used  by  conveyancers  do  import 
a  surrender  of  all  prior  rights.  The  deed  of  Waters  to  Spen* 
oer,  in  this  case,  contained  no  condition  for  the  payment  of 
parchaae-money,  and  was  in  the  usual  fuU  terms  of  convey- 
ancing. It  acknowledges  the  receipt  in  full  of  the  purchase- 
money;  it  conveys  and  releases  all  the  grantor's  '' estate,  right, 
title,  interest,  claim,  and  demand  whatsoever,  in  law  and 
equity;"  and  it  concludes  with  a  covenant  of  general  war- 
ranty. It  was  made  two  days  after  Waters  entered  his  judg- 
ment against  Spencer;  was  recorded  four  days  after  it  was 
made,  but  was  recorded  more  than  a  month  before  any  of  the 
other  judgment  creditors  of  Spencer  got  upon  the  record.  The 
material  dates  are  as  foUow: 

Joly  1, 1868.    Articles  of  agreement,  Waters  to  Spencer. 

July  3, 1868.  Judgment,  Waters  v.  Speneevy  for  six  hundred 
and  forfy-nine  dollars  and  fifty-five  cents,  balance  of  purchase- 
money. 

July  6, 1868.  Deed,  Waters  to  Spencer,  such  as  above  de* 
scribed. 

July  9,  1868.    The  deed  was  recorded. 

August  26, 1868.    Judgment  of  Mace  r.  Spencer. 

September  1,  1869.  Sheriff's  sale  of  the  land  on  Mace's 
judgment. 

After  the  entry  ci  Mace's  judgment,  and  before  the  sheriff's 
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sale,  various  creditors  of  Spencer  obtained  judgments,  who 
together  with  Mace  claim  the  proceeds  of  the  sheriff's  sale,  to 
the  exclusion  of  Waters,  the  vendor. 

Now.  how  is  Waters  to  be  excluded  ?  Not  on  the  ground 
that  his  judgment  was  entered  against  only  the  equitable  estate 
of  Spencer,  for,  as  we  have  seen,  judgments  so  entered  do  attach 
to  the  legal  estate  as  soon  as  it  unites  with  the  equitable,  and 
a  vendor's  judgment  is  as  much  within  the  rule  as  the  judg- 
ment of  a  third  party.  Vendors  are  usually  regarded  as  the 
most  meritorious  creditors;  and  it  would  be  refining  against 
reason  to  so  apply  the  rule  as  to  protect  other  creditors,  and 
cut  out  vendors.  In  this  case,  it  is  true,  the  judgments  of  the 
general  creditors  were  not  entered  against  the  equitable  estate; 
but  had  they  been,  they  would  have  become  liens  on  the  legal 
estate  the  instant  it  was  conveyed  to  Spencer,  and  the  same 
elastic  quality  which  the  law  would  have  recognized  in  the 
judgments  of  such  creditors  belongs  to  the  judgment  of  Waters. 

If,  therefore,  he  is  to  be  deprived  of  the  benefits  of  his  priority, 
it  must  be  not  in  character  merely  of  vendor. 

Does  his  deed  estop  him  ?  Estoppels  may  be  by  deed,  but 
estoppels  by  deed  avail  only  in  fieivor  of  parties  and  privies. 
Now,  the  judgment  creditors  who  seek  to  postpone  Waters 
are  not  privies  of  Spencer,  either  in  blood,  in  law,  or  by  estate: 
not  in  blood,  for  no  relationship  is  alleged;  nor  in  law,  for  the 
legal  relation  between  debtor  and  creditor  is  one  of  antagonism 
rather  than  of  confidence  or  of  mutual  dependence;  nor  by 
estate,  for  they  have  none  in  the  debtor's  land.  What  proves 
that  they  have  no  interest  in  the  land  is,  that  a  judgment 
against  one  of  these  judgment  creditors  wotdd  not  be  even  a 
lien  on  this  land.' 

The  truth  is,  the  relation  of  judgment  creditors  to  their 
debtor's  real  estate  is  anomalous.  They  have  a  lien  upon  it 
by  virtue  of  statute  law,  but  they  have  no  interest  in  it  such 
as  makes  them  privies  in  estate  with  their  debtor.  The  cove- 
nants, then,  express  or  implied,  of  Waters's  deed,  cannot 
operate  in  fitvor  of  Spencer's  creditors  as  an  estoppel  by  deed, 
and  we  do  not  understand  any  such  effect  to  have  been  intended 
by  what  was  said  of  the  deed  in  AUman  v.  Klingen»mUhj  6 
Watts,  448.  That  case  was  very  peculiar,  and  it  is  not  quite 
clear  whether  the  court  meant  to  rest  their  judgment  on  the 
doctrine  that  the  costs  of  a  judgment  are  not  a  lien  after  the 
debt  and  interest  aro  paid,  or  on  the  position  that  tlie  officers 
to  whom  the  costs  were  payable  might  not  use  the  plaintiff's 
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name  to  enforce  payment  out  of  the  land,  because  of  the  general 
terms  of  release  he  had  employed  in  conveying  the  legal  title. 

But  though  there  can  be  here  no  estoppel  as  by  deed,  is  there 
not  an  estoppel  by  matter  in  paist  This  class  of  estoppels  has 
been  very  much  extended  of  late  years,  and  the  result  of  the 
authorities  in  respect  to  it  is  nowhere  better  expressed  than  by 
Lord  Denman,  in  Picard  v.  SearSy  6  Ad.  &  El.  475.  "  The 
rule  of  law  is  clear/'  said  his  lordship,  in  delivering  the  opinion 
of  the  court  in  that  case,  "that  where  one,  by  his  words  or 
conduct,  wiUfully  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  liim  to  act  on  that  belief, 
so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time."  In  Freeman  v.  Coole^  2  Exch.  661, 
Baron  Parke  approves  of  the  principle  as  thus  defined,  cites 
numerous  cases  in  support  of  it,  and  tells  us  that  by  the  term 
"willfully,"  as  used  by  Lord  Denman,  we  are  to  understand, 
if  not  that  the  party  represents  as  true  what  he  knows  to  be 
untrue,  at  least  that  he  means  his  representation  to  be  acted 
upon,  and  that  it  is  acted  upon  accordingly. 

Now,  if  we  apply  this  rule  to  the  facts  of  the  case  before  us, 
it  would  seem  to  be  decisive  against  Waters.  His  declaration 
was  very  solemn,  precise,  and  full,  that  he  had  no  claim  on 
this  land,  and  it  was  spread  upon  a  public  record.  It  is  not 
an  unreasonable  presumption  that  the  judgment  creditors 
acted  upon  it.  What  time  they  gave  credit  to  Spencer  has  not 
been  shown;  but  when  they  entered  up  their  judgments,  they 
could  have  understood  nothing  else  from  his  possession  under 
such  a  deed  as  he  held  than  that  he  had  paid  the  vendor  in  full. 
But  for  this,  some  other  security  might  have  been  obtained; 
but  for  this,  the  credit,  perchance,  had  never  been  given. 
Waters  may  not  have  intended  to  mislead  the  creditors,  but, 
on  the  principle  that  every  man  is  responsible  for  the  legal 
consequences  of  his  acts,  he  must  be  presumed  to  have  intended 
that  the  creditors  should  deal  with  Spencer  as  if  his  land  were 
unincumbered;  and  the  necessary  presumption  from  the  record 
is  that  they  did  so  deal.  The  secret  agreement  between  Waters 
and  Spencer,  that  the  judgment  of  the  third  of  July  should 
stand  as  a  continuing  security  for  the  unpaid  purchase-money, 
cannot  affect  the  creditors,  for  they  had  no  notice  of  it;  but 
had  notice  of  solemn  declarations  of  exactly  a  contrary  effect 
As  between  themselves,  Waters  and  Spencer,  that  agreement 
would  be  enforced.    As  between  either  of  them  and  a  third 
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party,  the  very  truth  would  be  according  to  that  agreement; 
but  that  is  the  truth  which  the  appellant  has  estopped  himself 
from  showing.  Estoppels  are  sustained  to  exclude  the  truth. 
^'It  is  called  an  estoppel  or  conclusion,"  says  Lord  Coke,  '^be- 
cause a  man's  own  act  or  acceptance  stoppeth  or  closeth  up 
his  mouth  to  allege  the  truth.''  Hargrave's  note  on  this  reads: 
''No  man  ought  to  allege  anything  but  the  truth  for  his  defense^ 
and  what  he  has  alleged  once  is  to  be  presumed  to  be  true,, 
and  therefore  he  ought  not  to  contradict  it;  for,  as  't  is  said 
in  the  4th  Inst.  272,  AUega/ns  contraria  non  est  audiendut:^ 
8  Co.  lit  842. 

This  used  to  be  considered  harsh  law,  and  it  grew  into  a 
proverb  that  estoppels  were  odious;  but  the  observations  of 
Mr.  Smith,  in  concluding  his  note  on  the  Duchess  of  King- 
stones  Oasej  strike  us  as  just,  and  they  shall  conclude  thi» 
opinion. 

''The truth  is,"  says  that  excellent  writer,  "that  the  oourta 
have  been  for  some  time  favorable  to  the  utility  of  the  doc- 
trine of  estoppel,  but  hostile  to  its  technicality.  Perceiving 
how  essential  it  is  to  the  quiet  and  easy  transaction  of  busi* 
ness,  that  one  man  should  be  able  to  put  faith  in  the  conduct 
and  representations  of  his  fellow,  they  have  inclined  to  hold 
such  conduct  and  such  representations  binding  in  oases  where 
a  mischief  or  injustice  would  be  caused  by  treating  their  effect 
as  revocable.  At  the  same  time,  they  have  been  unwilling  ta 
allow  men  to  be  entrapped  by  formal  statements  and  admis- 
sions, which  were,  perhaps,  looked  upon  as  unimportant  when 
made,  and  by  which  no  man  ever  was  deceived,  or  induced  ta 
alter  his  position.    Such  estoppels  are  still  odious." 

The  decree  is  affirmed. 


JuDGicxMT  A0ADT8T  Equitablb  BsTAn  whioh  a  vendee- luM  in  land,  nnder 
a  contract  to  porohaee  it^  attaches  to  and  binde  the  legal  title  the  instant  il 
Tests  in  the  vendee:  ZtigW^  ^pp^  69  Pa.  St.  473^  citing  the  principal  casef 
cube's  Appeal,  62  Am.  Dea  82a. 
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SCHEKLEY  ET  UZ.  V.    COMMONWEALTH  FOB  USB  OF 

THE  City  of  Allegheny* 

m  PsmriTLyAiiiA  8TAn,  29.J 

OBnBOKioN  TO  MoDB  ov  Bbxhodtg  Oabm  boobx  Comprbit  Oovbt  nnui  1w 
made  before  a  general  appeennoe  and  plea  in  bar. 

OooBT  HAvnro  Ezclitsivs  JuKisPionov  otsb  Muvicipal  Claim  mat  Imam 
Wbtt  of  Soibx  FACLifl,  notwithetanding  the  claim  bae  been  filed  in  aa- 
otiier  conrt^  and  not  yet  removed  to  the  court  having  jnriadiotion. 

BtArWMEST  OF  MUKIOIPAL  ClADI  FOB  PaTZNO  AVD  GbABING  SntBR  VMM^ 

Kor  Sir  OUT  the  natore,  quality,  and  amount  of  work  done,  with  the 
dates  and  prices  thereof  under  tJie  act  of  March  30^  1862. 

MmnoiPAL  Claim  mat  bb  Filbd  when.— Municipal  daim  for  grading  and 
paving  street,  and  made  against  owner  of  adjoining  land,  may  be  filed 
any  time  after  demand;  and  remains  a  lien  on  the  land  untQ  paid,  under 
the  acts  of  April  6,  1849,  and  April  8,  1861. 

Qkdinavgs  Madb  Null  and  Void  fob  Want  of  Bboobuiho  mat  mm 
Madb  Valid  and  binding  by  act  of  the  legislature. 

LaoiBLATOBa  MAT  Imposb  Tax  on  Local  Distbict  to  Pat  fob  Pubuo 
iMFBavxMBNT  ALBIADT  Madb;  and  such  action  interferes  witli  no  con> 
tract,  and  divests  no  vested  ri^ts. 

Lboolatdbb  MAT  Pa8s  Rrbobfbotivb  Laws  afffotik o  Pihixcio  Sens, 
giving  new  remedies,  and  modifying  old  ones,  or  removing  impedimenta 
in  the  way  of  l^gal  proceedings;  provided  that  such  laws  do  not  vicdato 
the  constitutional  prohibitions. 

DnnoATioir  of  Lakd  fob  Pubuo  Hiobwat  mat  bb  Pbbbuxfd  aoahhf 
Mabrtip  Woman  from  the  fact  of  its  long-oontinued  use  as  such  by  tfaa 
public  during  the  oontinuanoe  of  a  lease  of  the  premises  to  her,  and  her 
failure  to  resume  her  rights  as  a  reversioner  for  four  or  ^ve  years  after 
the  expiration  of  the  lease,  and  until  after  the  street  has  been  graded  and 
payed.  Twenty-one  years'  adrerae  enjoyment  is  not  necessary  to  perfeet 
the  presumption. 

VA'Pwrwn  Woman  mat  Dbdioatb  hkb  Land  fob  Public  Hiobwat. 

LiABiLrnr  of  Lot  fob  Stbbet  Gbadino  and  Pavino  ib  the  expense  to  the 
city,  whether  the  work  was  done  by  contract  or  not 

Municipal  Claim  fob  Stbebt  Gbadino  and  Payino  ib  Dub  on  Dbkans^ 
and  bean  interest  from  the  date  of  demand. 

PowBB  TO  Pavb  Sidbwalk  Includbs  Powxb  to  furnish  all  that  is  necessary 
or  usual  and  fit  for  paving. 

WhBIRBB  CUBB-flTONIS  ABB  OUSTOMABT  FOB  SlDBWALKS  IB  QUBBHON  FOB 

JuBT,  not  the  court 

AflBBHMBNT  OF  PBOPBBTT  FOB  SlBBBT  GbADINO  MAT  BB  MaDI  UFON  BaOB 

Fbontaob  Foot  Equallt;  and  where  one  person  owns  several  blocks^ 
they  need  not  all  be  grouped  together  in  one  assessment.  A  joint  assess- 
ment on  separate  and  distinct  pieces  of  property  is  not  required. 

LOT-OWNBBS    ABB   LlABLB    TO    CtTT    FOB    StBBBT   GbADINO,  AND   ABB    NOf 

AwwaoTED  by  the  agreement  between  the  city  aad  the  oontractors. 
Efidbncb  to  CoNTBADior  Ibbblbvant  Tbbximont  may  be  properly  rejected. 

SciBB  9ACIAS  for  a  municipal  claim  for  street  grading  and 
paving.  Mrs.  Schenley  owned  a  large  tract  of  land  in  Alle- 
gheny dtj.  At  the  time  of  her*  acquisition  of  title,  it  was  leased 
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to  Mr.  Garrard  for  twenty-one  years.  Daring  hie  occupancy 
it  was  laid  out  in  blocks,  lots,  etc.,  but  under  what  authority 
does  not  appear.  The  lease  expired  in  1851,  and  the  streets 
were  allowed  to  remain  open.  Mrs.  Schenley  leased  and  sold 
lots  conforming  to  them.  She  was  twenty-three  years  old  when 
the  lease  expired,  and  was  married.  In  1855-6,  the  city  had 
these  Streets  graded  and  paved,  and  had  sidewalks  made  around 
the  blocks.  Mrs.  Schenley  refused  to  pay  for  the  same.  The 
claim  against  her  land  was  then  filed  in  the  court  of  common 
pleas.  Afterwards,  and  without  removal  of  the  claims,  ten 
writs  of  scire  facias  issued  out  of  the  district  court  against 
Schenley  et  ux.,  to  which  they  pleaded  ^'  never  indebted,"  etc. 
On  the  trial,  the  defendants  offered  evidence  to  prove  negli- 
gence and  unskillfulness;  also  that  the  materials  used  were 
not  in  accordance  with  the  specifications  or  the  city  ordinance. 
The  opinion  states  other  facts  and  points  necessary  to  an  under- 
standing of  the  case. 

WiUiams  and  Sproulj  for  the  plaintiffs  in  error. 
Hamilton  and  D.  W.  BeUy  for  the  defendants  in  error. 

4 

By  Court,  Strong,  J.  This  was  a  scire  facias  to  recover  the 
amount  of  a  municipal  claim,  made  by  the  city  of  Allegheny 
against  a  lot  in  said  city  belonging  to  Mrs.  Schenley,  one  of  the 
defendants.  The  claim  was  for  the  costs  and  expenses  of 
grading  First  street.  It  was  filed  originally  in  the  court  of 
common  pleas,  and  it  is  now  argued  that  the  district  court 
had  no  authority  to  issue  a  scire  facias  founded  thereon.  The 
acts  of  assembly  of  June  16, 1836  (Pamph.  Laws,  745,  sees.  6, 
7),  and  March  13, 1844  (Pamph.  Laws,  102,  sec.  14),  require 
that  all  indictments  and  civil  actions  in  which  the  city  of  Pitts- 
burgh or  of  Allegheny  may  be  directly  or  indirectly  interested 
shall  be  tried  in  the  district  court,  before  a  jury  from  which  all 
persons  resident  or  owning  property  in  said  city  shall  be  ex- 
cluded. The  acts  further  provide  that  the  certificate  of  the  may- 
or's court  of  the  city  of  Pittsburgh,  or  of  the  president  judge  of 
the  fifth  judicial  district,  composed  of  the  county  of  Allegheny, 
that  the  indictment  or  civil  cause  proposed  to  be  removed  is, 
in  his  opinion,  within  the  meaning  of  the  first  (seventh)  sec* 
tion  of  Uie  act,  shall  be  conclusive  evidence  of  the  jurisdiction 
of  the  district  court  in  such  case,  and  that  thereupon  the  in- 
dictment, and  all  papers  connected  therewith,  if  it  be  a  crimi- 
nal case,  or  the  original  writ,  declaration,  and  all  papers 
eonnected  therewith,  if  it  be  a  dvil  case,  shall  be  transmitted 
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to  0aid  district  court.  It  is  clear  that  exclusive  atiihority  to 
try  the  class  of  cases  described  in  these  acts  is  conferred  upon 
the  district  court.  But  it  is  said  that  before  the  jurisdiction 
can  attach  there  must  be  a  certificate  &om  the  president  judge 
of  the  common  pleas.  To  this  it  might  be  answered  that 
even  if  such  a  certificate  were  necessary  to  bring  the  case  into 
that  court,  it  would  not  be  for  the  defendants  to  object  to  its 
absence,  after  having  appeared,  pleaded,  and  gone  on  to  trial. 
It  is  not  to  be  denied  that  when  the  case  is  in  that  court  it 
has  authority  to  try.  The  objection,  therefore,  is  not  to  the 
judicial  power  of  the  court,  but  to  the  mode  in  which  case  is 
brought  before  it  If  available  at  any  stage  of  the  proceeding, 
it  must  have  been  taken  before  general  appearance  and  plea 
in  bar. 

There  was  not,  however,  even  an  irregularity  in  the  form  of 
proceeding.  The  district  court  has  general  authority  to  issue 
writs  of  9eire  facias.  The  amount  of  the  claim  in  this  case, 
and  the  subject-matter,  were  completely  within  its  jurisdic- 
tion. Even  without  the  acts  of  1886  and  1844,  there  could, 
therefore,  have  been  no  other  obstacle  in  the  way  of  its  writ  of 
scire  /aci(u  than  the  fact  that  the  claim  had  been  filed  in 
another  court  It  is  true  that  such  a  writ  is,  id  England, 
judicial  in  most  cases;  and  hence  it  follows  that  it  must  issue 
out  of  the  court  in  which  the  record  is  upon  which  it  is 
founded.  But  with  us  it  is  often  an  original,  not  even  resting 
upon  a  record.  It  is  often  substantially  an  action  of  debt, 
and  it  cannot,  therefore,  be  fatal  to  it  that  its  foundation  lies 
in  another  court  Thus  a  scire  facias  may  be  maintained  in 
the  common  pleas  upon  a  x-ecognizance  in  the  orphans'  court. 
Municipal  claims  and  mechanics'  claims  are  not  strictly 
records.  Acts  of  assembly  have  authorized  writs  of  scire  facias 
to  recover  them,  but  there  is  nothing  in  their  nature  to  confine 
jurisdiction  over  them  to  the  court  among  whose  records  they 
may  be  filed.  The  acts  of  1836  and  1844,  however,  confer 
upon  the  district  court  plenary  and  exclusive  jurisdiction  over 
municipal  claims  of  the  city  of  Allegheny.  In  that  court  they 
must  be  tried.  Surely,  an  act  which  declares  that  certain 
cases  shall  be  tried  in^a  designated  court  empowers  that  court 
to  do  aU  which  is  necessary  to  try  them.  To  the  exercise  of 
this  power,  authority  to  bring  the  litigant  parties  before  it  is 
«sential.  Nor  do  the  acts  confer  jurisdiction  over  such  cases 
only  as  may  be  certified.  No  provision  is  made  for  certifying 
any  other  than  pending  cases.    The  district  court  is  author- 
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ijKed  to  try  all  cases.  It  does  not  derive  its  jurisdiction  from 
the  certificate,  but  from  the  statutes.  But  if  the  certificate 
applies  only  to  cases  pending  in  the  common  pleas,  how  can 
its  absence  amount  to  prohibition  of  a  scire  facias  upon  a 
claim,  in  regard  to  which  there  is  no  case  pending?  We  can- 
not think  the  legislature  intended  the  idle  form  of  a  9eir9 
facias  first  in  the  common  pleas,  and  then  a  certificate  to  the 
district  court,  a  form  the  only  effects  of  which  would  haTe 
been  to  complicate  the  proceedings,  and  multiply  costs  to  the 
parties. 

It  is  next  contended  that  the  statement  of  the  claim  filed  is 
uncertain  and  defective,  in  not  setting  out  the  nature,  quality, 
and  amount  of  the  work  claimed  to  have  been  done,  with  the 
dates  and  prices  thereof,  so  as  to  show  how  much  was  referable 
to  cart-ways,  foot-ways,  grading,  and  curbing  respectively,  and 
also  in  the  omission  to  state  that  the  work  was  done  within  six 
months  previous  to  the  filing  of  said  statement.  It  is  assigned 
for  error  that  the  court  refused  thus  to  instruct  the  jury. 

The  statement  was  made  out  and  filed  under  the  provisions 
of  the  act  of  March  30, 1852,  Pamph.  Laws,  204,  and  it  was  in 
strict  accordance  with  the  requirements  of  that  statute.  That 
statute  is  not  an  indefinite  enactment,  authorizing  a  statement 
to  be  filed  without  prescribing  what  it  shall  contain.  On  the 
contrary,  it  points  out  distinctly  what  matters  the  claimant 
shall  set  forth.  When  he  has  averred  those  matters,  he  has 
laid  the  required  statutory  foundation  for  a  writ  of  scire  facias. 
We  held,  indeed,  in  Philadelphia  v.  Sutter^  30  Pa.  St.  53,  that 
a  claim  filed  under  a  difierent  act  of  assembly,  that  of  April 
16, 1840,  was  insufficient,  because  it  did  not  set  forth  the  time 
when  the  paving  was  done,  nor  the  kind  of  paving,  nor  the 
place  where  it  was  done.  But  that  act  assimilated  the  claims 
filed  under  it  to  those  of  a  mechanic  or  material-man.  The 
act  of  1852  likens  claims  which  it  authorizes  to  that  of  a  mort- 
gagee. The  act  of  1840  did  not  prescribe  what  the  claim  filed 
under  it  should  be.  It  only  required  that  certain  things 
should  be  stated  in  it.  The  act  of  1852  does  prescribe  what 
the  form  of  the  statement  shall  be,  and  specifically  enu- 
merates the  averments  which  it  must  contain.  It  also  requires 
a  demand  of  the  owner  of  the  lot  against  which  the  claim  is 
made  before  any  statement  can  be  filed,  as  well  as  an  affidavit 
of  all  the  facts  therein  set  forth.  It  allows  the  claim  to  be 
filed  at  any  time  after  demand  made,  and  it  enacts  that  the 
claim  shall  remain  a  lien  until  paid.    There  is  very  little 
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Tesemblance  between  such  a  claim  and  that  of  a  mechanic, 
and  consequently,  the  construction  we  gave  to  the  act  of  April 
16y  1840,  is  inapplicable  to  the  statute  under  which  the 
statement  in  this  case  was  filed. 

It  is  said,  howeyer,  that  the  statement  is  defective,  because 
it  does  not  contain  an  averment  that  the  work  was  done  within 
six  months  previous  to  its  entry  in  the  common  pleas;  and  in 
6upi)ort  of  this  objection,  we  are  referred  to  the  act  of  April  16, 
1845:  Pamph.  Laws,  488.  This  would  be  so  if  the  act  of  1845 
had  any  application  to  this  case.  But  it  has  not.  This  claim 
is  based  upon  the  acts  of  April  5, 1849  (Pamph.  Laws,  841), 
and  April  8, 1851  (Pamph.  Laws,  372),  which  made  the  costs 
and  expenses  of  grading,  paving,  etc.,  streets  a  lien  upon  the 
real  estate  adjoining.  They  declared  that  the  costs  and  ex- 
penses should  remain  a  lien  until  they  were  fully  paid  and 
satisfied.  They  made,  however,  no  provision  for  enforcing 
payment,  or  even  for  making  the  liens  matters  of  record.  To 
remedy  these  defects,  the  act  of  1852  was  passed.  That  en- 
acted that  a  statement  of  the  claim  might  be  filed,  not  within 
six  months  from  the  time  the  work  was  done,  but  at  any  time 
after  a  demand  should  be  made  of  the  lot-owner;  and  it  also 
reiterated  the  declaration  that  the  assessment  should  remain 
a  lien  until  fiilly  paid  and  satisfied. 

These  acts  are  utterly  irreconcilable  with  that  of  1845,  and 
the  conclusion  is  therefore  a  necessary  one,  that  such  munici- 
pal claims  as  the  present  are  not  within  its  provisions.  If  the 
statement  may  be  made  at  any  time  after  demand  made  for 
its  payment,  and  if  the  lien  be  of  indefinite  duration,  it  can- 
not be  requisite  to  aver  that  the  work  was  done  within  six 
months  next  previous  to  its  being  filed.  It  was  well  said  by 
the  learned  judge  of  the  district  court  who  tried  this  cause, 
that  the  paving  acts  of  different  cities  cannot  be  interpreted  to 
constitute  a  uniform  and  harmonious  system  of  laws.  Nor 
were  they  intended  to  be  such. 

The  fourth  and  fifth  dssignments  of  error  relate  to  the  valid- 
ity of  the  dty  ordinance  under  which  the  paving  was  done. 
That  was  passed  on  the  twenty-fifth  day  of  June,  1855,  but  was 
not  recorded  as  required  by  law  until  the  ninth  of  February, 
1859  The  act  incorporating  the  city  of  Allegheny  declares 
that  such  ordinances  as  shall  not  be  published  within  fifteen 
days  after  their  passage  in  one  or  more  of  the  public  news- 
papers published  in  said  city,  or  in  such  other  way  as  the 
select  and  common  councils  might  direct,  and  recorded  within 
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thirty  days  in  the  office  of  the  recorder  of  deeds  for  the  county 
of  Allegheny,  shall  he  null  and  void.  But  on  the  second  of 
February,  1859,  another  act  of  assembly  was  passed,  which, 
after  referring  to  the  ordinance  of  June  25,  1855,  and  to  the 
fEict  that  large  sums  of  money  had  been  expended  in  grading 
and  paving  under  it,  enacted  that  the  omission  or  failure  to 
record  it  shall  not  impair  or  in  any  manner  affect  contracts 
made  in  pursuance  of  it,  or  any  assessment,  tax,  lien,  or  claim 
for  the  costs  of  grading  and  paving  done  in  pursuance  of  and 
in  accordance  with  its  provisions.  The  act  also  empowered 
the  city,  or  any  party  interested  therein,  to  proceed  to  enforce 
said  contracts,  and  prosecute  and  collect  said  assessments, 
liens,  or  claims  in  the  same  manner,  and  with  like  effect,  as 
they  might  or  could  have  done  if  said  ordinance  had  been  duly 
recorded  within  thirty  days  after  the  passage  thereof,  provided 
the  same  should  be  recorded  within  twenty  days  after  its  pas- 
sage. Within  those  twenty  days  it  was  recorded.  But  the 
paving  and  grading  had  been  done,  and  this  suit  was  pending 
before  the  healing  act  had  any  existence. 

It  is  now  contended  that  the  district  court  erred  in  instruct- 
ing the  jury  that  the  effect  of  the  act  of  assembly  was  to  render 
Ihe  ordinance  as  valid  and  binding  as  if  it  had  been  recorded 
within  the  time  prescribed  by  the  charter  of  the  city.  It  is 
insisted  that  the  enactment  was  unconstitutional,  inasmuch  as 
it  created  a  liability  upon  the  defendants  that  did  not  previ- 
ously exist. 

The  principle  upon  which  rests  that  numerous  class  of  stat- 
utes which  charge  lots  of  ground  with  the  expense  of  grading 
and  paving  the  streets  in  front  of  them  is  that  the  value  of 
the  lots  is  enhanced  by  the  public  expenditure.  It  is  obviously 
just  that  the  property  which  has  been  principally  benefited 
should  be  charged  with  a  share  of  the  expense  of  the  benefit 
Now,  it  has  repeatedly  been  ruled,  in  this  and  in  other  states, 
that  the  legislature  may  impose  upon  a  local  district  a  tax  to 
pay  the  expense  of  a  public  improvement  already  made.  Such 
laws  interfere  with  no  contract,  and  divest  no  vested  rights. 
ThoTnoB  V.  Leland,  24  Wend.  65,  is  a  remarkable  case  of  the 
kind.  The  public  has  a  right  to  demand  that  a  lot-owner  shall 
contribute  to  pay  for  a  public  work  which  has  benefited  his 
property,  and  wherever  there  is  a  right,  though  imperfect,  the 
constitution  does  not  prohibit  the  legislature  from  giving  a 
remedy.  In  Hepburn  v.  Curts^  7  Watts,  800  [32  Am.  Dec 
760]|  it  was  said:  ''  The  legislature,  provided  it  does  not  violate 
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the  oooBtitntional  prohibitions^  may  pass  retrospectiye  laws, 
such  as  in  their  operation* may  affect  suits  pending,  and  give 
to  a  party  a  remedy  which  he  did  not  previously  possess,  or 
modify  an  existing  remedy,  or  remove  an  impediment  in  the 
way  of  legal  proceedings."  What  more  has  been  done  in  this 
case?  The  acts  of  1849,  1851,  and  1852  declared  that  the 
costs  and  expenses  of  paving  and  grading  the  streets  should  be 
reimbursed  to  the  city  by  assessments  upon  the  lots  fronting 
on  those  streets.  This  was  an  assertion  of  a  right  in  the  ciiy 
to  reimbursement,  and  of  a  liability  in  the  lot-owner  to  make  it. 
That  right  is  not  dependent  for  its  existence  upon  the  form  in 
which  the  statutes  require  it  to  be  asserted.  Giving  a  remedy 
presupposes  the  existence  of  the  right.  The  abstract  right  is 
no  greater  and  no  less  because  the  work  is  required  to  be  done 
under  an  ordinance.  An  ordinance  was,  however,  required  by 
the  statutes,  and  one  was  passed.  While  it  was  in  force,  con- 
tracts to  do  the  work  were  made  in  pursuance  of  it,  and  the  lia- 
bility of  the  city  was  incurred.  But  it  was  suffered  to  become  of 
no  effect  by  the  failure  to  record  it  Notwithstanding  this,  the 
grading  and  paving  were  done,  and  the  lots  of  the  defendants 
received  the  benefit  at  the  public  expense.  Now,  how  can  the 
omission  to  record  the  ordinance  diminish  the  equitable  right 
of  the  public  to  reimbursement?  It  is,  at  most,  but  a  formal 
defect  in  the  remedy  provided — ^an  oversight.  That  such 
defects  may  be  cured  by  retroactive  legislation  need  not  be 
argued. 

There  is  not  the  least  merit  in  the  fifth  assignment  of  error. 
The  evidence  shows  that  the  ordinance  was  properly  recorded 
on  the  ninth  of  February,  1859.  The  times  of  its  publication 
were  conclusively  established  by  the  oath  of  McGonigle,  and 
the  direction  to  publish  in  the  Dispatch  was  not,  of  necessity, 
by  ordinance.  Had  there  been  no  other  evidence  of  direction, 
it  would  have  been  presumed  from  the  record  itself. 

The  next  assignment  of  error  has  reference  to  the  question 
whether  First  street  was  a  ''permanent"  street  within  the 
meaning  of  the  act  of  April  8,  1851.  The  authority  given  to 
the  city  was  "  to  grade  and  regrade,  pave  and  repave,  any 
p^manent  street,  lane,  or  alley,  or  sidewalk,  or  any  part 
thereof."  The  evidence  in  this  case  was  that  First  street  was 
laid  out  and  opened  as  a  public  street  in  1880,  and  that  it  had 
been  traveled  and  used  as  such,  from  that  year,  without  inter- 
nqrfion,  until  it  was  graded  and  paved,  a  period  of  more  than 
twenty-five  years.    No  objection  to  its  use  had  ever  been  made. 
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This  was  Buffioient,  in  the  first  instance,  to  raise  the  presump- 
tion that  the  public  had  a  right  of  passage  over  it.  The  de- 
fendants, however,  requested  the  court  to  charge  the  jury  that 
''  if  the  street  was  opened  for  his  own  convenience  or  profit,  by 
a  tenant  renting  the  land  as  an  inclosed  pasture-field  fix>m, 
and  holding  under,  Mr.  Croghan,  or  Mr.  Denny,  as  the  executor 
of  O'Hara,  by  virtue  of  a  twenty-one  years'  lease,  expiring 
about  the  year  1851,  and  during  the  minority  of  Mrs.  Schen- 
ley,  the  owner,  who  was  before  her  majority  and  is  yet  under 
the  disability  of  marriage,  and  residing  beyond  seas,  it  is  no 
such  dedication  as  would  divest  her  rights  in  favor  of  the  pub- 
lic, or  render  her,  or  the  property  through  which  it  passes, 
responsible  in  this  suit." 

The  court  refused  to  affirm  this  proposition,  under  the  cir- 
cumstances of  the  case,  and  we  think  correctly.  It  did  not 
legitimately  arise  from  the  evidence.  It  was  not  in  proof 
upon  what  terms  and  conditions  Garrard,  the  alleged  tenant^ 
held  the  land.  It  was  not  proved  who  opened  the  street,  or 
by  whai  authority  it  was  done.  For  aught  that  appeared,  it 
may  have  been  opened  under  process  of  law.  But  if  not,  if 
it  was  opened  by  the  tenant,  at  his  own  instance,  in  the  year 
1880,  the  court  could  not  have  charged  as  was  requested. 
That  a  tenant  for  years  cannot  bind  his  reversioner,  by  a 
dedication  to  public  use,  must  be  admitted;  but  it  is  not  to  be 
maintained  that  a  married  woman  may  not  dedicate  her 
land  for  a  public  highway.  Joining  with  her  husband,  she 
may  convey,  and  therefore  a  dedication,  which  is  but  a  lim- 
ited conveyance,  may  be  presumed  against  her  and  her  hus- 
band. Nor  is  it  necessary  to  a  dedication  that  there  has  been 
twenty-one  years  of  adverse  enjoyment,  though  it  is  to  the 
presumption  of  a  grant,  when  time  alone  is  relied  upon  to 
raise  it.  Wherever  there  is  an  actual  giving  of  land  for  a 
public  highway,  accepted  by  the  public,  though .  there  be  no 
deed,  the  dedication  is  complete.  The  period  of  twenty-one 
years  of  enjoyment,  after  which  a  presumption  of  a  grant  is 
made,  is  fixed  from  analogy  to  the  statue  of  limitations;  and 
for  the  same  reason,  for  which  it  is  not  permitted  to  add  cover- 
ture to  infancy,  in  order  to  avoid  the  running  of  the  statute, 
must  the  fact  of  Mrs.  Schenley's  coverture  after  the  expiration 
of  Garrard's  lease  be  of  no  consequence.  The  facts  of  Uie  case, 
as  proved  and  assumed  by  the  defendants,  are,  that  the  street 
was  opened  in  1880,  and  devoted  to  use  as  a  public  highway. 
Grant  that  the  dedication  did  not  then  bind  Mrs.  Schenley. 


Lill. 


Oct  1859.]  SOHBNLET  V.  COMHOirwXALTB.  S67 

The  street  continued  open  and  in  constant  nse  until  1851, 
when  the  tenant's  tenn  expired.  Then,  instead  of  disavow- 
ing what  he  had  done,  instead  of  closing  the  street,  and  re- 
«uxning  her  rights  as  the  reversioner,  she  permitted  the  street 
to  remain  open  and  used  by  the  public  four  or  five  years  longer, 
until  after  the  grading  and  paving  had  been  done,  until  after 
the  costs  and  expenses  had  been  incurred,  and  never,  until 
the  trial  of  this  cause,  has  she  pretended  Uiat  it  was  not  a 
permanent  street.  Under  these  circumstances,  we  cannot 
doubt  that  the  jury  should  have  presumed  a  valid  dedica- 
tion, and  that  the  court  was  right  in  so  instructing  them. 

It  is  next  contended  that  the  court  erred  in  charging  the 
jury  that  there  was  nothing  in  the  terms  of  the  contract 
(made  by  the  city  authorities  for  doing  the  work)  which  would 
warrant  its  being  declared  void  for  want  of  authority  to  make 
it,  and  nothing  which  wotdd  prevent  the  city  from  recovering 
interest  on  the  assessments  from  the  date  of  the  demand. 

The  stipulation  in  the  contract  that  the  city  should  pay  only 
on  collection  of  the  assessment  from  the  lot-owners  was  a  stipu- 
lation for  credit.  It  was  not  for  the  court  to  say,  as  matter  of 
law,  that  it  enhanced  the  cost  of  the  work;  and  even  if  it  did, 
the  contract  would  not  have  been  void  on  that  account.  The 
city  was  under  no  obligation  to  do  the  work  by  contract.  It 
might  have  hired  men  to  do  it  by  the  day.  It  could  not,  in- 
deed, assess  upon  the  lots  more  than  the  actual  expenses  were, 
and  the  lot-owner  would  not  be  liable  for  more  than  reasonable 
expenses.  But  in  the  absence  of  fraud  or  gross  extravagance, 
both  of  which  were  negatived  by  the  jury,  the  measure  of  the 
liability  of  the  lot  was  the  expense  to  the  city,  whether  the 
work  was  done  by  contract  or  not  That  expense. the  lot- 
owner  was  bound  to  pay  on  demand.  It  then  became  due, 
and  of  course  then  began  to  bear  interest  It  was  the  duty  oif 
the  city  to  collect  it  when  due.  From  that  time,  therefore,  it 
was  itself  liable  to  pay  interest,  and  consequently  could  collect 
interest  from  the  lot-owner. 

There  is  nothing  in  the  eighth  assignment  of  error.  The 
jMste  of  assembly  authorized  assessments  for  paving  sidewalks 
SB  well  as  streets.  The  power  to  pave  includes  the  power  to 
furnish,  and  do  all  that  is  necessary,  usual,  or  fit  for  paving. 
How  could  the  court  say,  as  a  legal  proposition,  that  curb-stones 
were  neither  necessary,  customary,  nor  fit  for  such  a  work  ? 
Ckmimon  observation  shows  that  it  is  usual  to  employ  curb- 
«IODeB  when  streets  and  sidewalks  or  foot-ways  are  paved,  and 
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that  ihey  are  among  the  ordinary  means  used.  Bat  whether 
they  are  or  not  was  a  question  for  the  jnry. 

Nor  is  there  any  merit  in  the  ninth  assignment.  It  is  not 
easy  to  see  what  bearing  the  point  proposed,  and  which  the 
ooort  refused  to  afl&rm,  had  upon  the  issues  tried.  Had  the 
proposition  been  affirmed,  it  could  have  interposed  no  obstacle 
in  the  way  of  the  plaintiff's  recovery  in  this  case,  whatever 
might  have  been  the  effect  of  a  verdict  and  judgment  upon 
other  writs  of  scire  facias.  The  point  was,  however,  answered 
rightly.  First  street  was  a  long  highway,  intersected  by  other 
streets.  Thus  the  property  of  the  defendants  was  divided  into 
ten  or  more  distinct  blocks  or  squares.  It  would  be  incon- 
venient a^d  irregular  to  have  grouped  in  one  assessment  these 
separated  and  distinct  pieces  of  property.  They  could  not 
have  been  sold  as  one,  and  they  were  not  liable  as  one.  Nor 
is  there  anything  in  the  act  of  assembly  which  requires  a  joint 
assessment  of  all  the  properties  which  a  lot-owner  may  have 
upon  any  one  street 

Nor  do  we  see  any  objection,  under  the  circumstances  of 
this  case,  to  the  mode  in  which  the  assessments  were  made 
upon  these  different  blocks.  The  defendants  were  owners  of 
all  the  property  on  both  sides  of  First  street  An  equal  assess- 
ment was  made  upon  each  foot  of  the  frontage  on  the  street 
This  was  consistent  with  the  acts  of  assembly,  and  not  at  all 
injurious  to  the  defendants. 

The  eleventh,  twelfth,  and  thirteenth  points  of  the  defend* 
ants  assume  that  the  substantial  plainti£b  in  the  suit  were  the 
contractors  who  did  the  grading  and  paving,  and  not  the  city 
which  employed  them.  On  this  hypc^esis,  it  was  contended 
that  there  could  be  no  recovery  in  this  action,  because,  for 
certain  assigned  reasons,  it  is  thought  the  contractors  could 
not  have  recovered  against  the  city.  We  think  the  assumption 
is  without  foundation.  It  has  nothing  more  to  sustain  it  than 
a  clause  in  the  contract  making  the  time  of  payment  by  the 
city  contemporaneous  with  the  payment  of  the  assessments  by 
the  lotowners.  That  stipulation  gave  to  the  contractors  na 
interest  in  the  assessments,  either  in  law  or  in  equity.  It  was 
wholly  for  the  protection  of  the  city,  not  to  give  new  rights  to 
the  contractors.  Their  only  remedy  is  against  the  city.  Bui 
if  the  contractors  are  not  the  real  or  substantial  parties  plain- 
tiff, the  defendants  have  no  concern  with  the  state  of  thinga 
between  them  and  the  city.  As  lot-owners,  they  are  liabloi 
under  the  statute,  for  the  costs  and  expenses  of  grading  and 
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paving,  no  matter  how  it  was  done,  whether  by  contract  or 
not,  and  no  matter  who  may  have  been  the  immediate  agents 
in  doing  the  work.  They  have  no  interest  in  anything  beyond 
the  amount  of  the  expenses.  We  hold,  therefore,  that  the 
district  court  was  right  in  the  answers  given  to  these  points. 

It  is  only  necessary  to  remark  in  regard  to  the  fourteenth 
assignment,  that  the  acts  of  assembly  make  the  measure  of 
liability  of  the  lots,  not  the  value  of  the  work  done,  but  the 
costs  and  expenses.  The  work  may  not  have  proved  so  valua- 
ble as  was  expected,  but  if  there  was  no  fraud  nor  carelessness 
(and  the  jury  have  found  that  there  was  none),  the  city  had  a 
right  to  recover  the  cost. 

The  points  reserved  have  already  been  considered  in  what 
we  have  said  respecting  the  several  assignments  of  error. 

It  renudns  only  to  add,  that  it  is  imi)ossible  for  us  to  dis- 
cover from  the  bill  of  exceptions  whether  the  testimony  of 
Captain  Hays,  offered  and  rejected,  was  contradictory  of  any- 
thing material,  which  had  been  proved  by  Mr.  Boyd.  We 
cannot,  of  course,  say  that  the  defendants  may  have  been 
injured  by  its  being  overruled.  It  would  seem,  from  the  rea- 
sons given  by  the  judge  for  rejecting  it,  that  the  testimony 
which  it  proposed  to  contradict  was  itself  irrelevant  and  imma- 
teriaL  If  so,  it  was  not  competent  for  the  defendants  to  call  a 
witness  to  raise  an  issue  upon  it. 

The  judgment  is  afl&rmed. 


Afpbabaitcb  Waivbb  All  iBBaaxTLABims:  Pkoki^  ▼.  WmdM,  17  Am. 
Deo.  626^  and  nimienniB  caaoa -cited  in  note  thereto.  As  to  when  objeetion 
to  xrregnlarity  may  be  waiyed  by  joining  iasae,  see  Oulpeper  etc  Bockt^  ▼• 
Digger,  18  Id.  708. 

ScnuB  Facias  is  always  Foinn>KD  upon  B«x>]u>»  and  iesaee  from,  and  is 
made  retomable  to^  the  oonrt  where  the  record  ia  kept:  WaSher  ▼.  WeSU^  63 
Am.  Dec.  262. 

Lboslatubs  HAS  No  Power  voMAKxVomPBOonDiNoyALm:  Mclhmki 
▼.  ComOf  68  Am.  Deo.  687. 

BKntosraomrx  Laws  luPAmcro  V  sszbd  Biobts  or  Obsatino  Pkrsoval 
LiABOJcms  ABB  UnoongiTruTiONAL  AKB  VoTDi  Coffin  ▼.  Bi^  71  Am.  Deo. 
669,  and  note  667;  notes  to  Boitonr.  Cummina,  60  Id.  726;  Bailrwd Co.  ▼. 
IHdbermm,  66  Id.  148,  and  note  162;  Oreenough  v.  Orwnough,  61  Id.  674,  note. 

RBiBOSFRcnvx  Laws,  Rrmxdial  m  thkeb  Katubb,  and  which  do  not 
impair  Tested  rights,  may  be  oonstitationally  enacted  by  the  legiabttare: 
SawU  ▼.  Keimedy,  68  Am.  Dec.  289;  Coffinv.  JUeh,  71  Id.  669;  Wffnner. 
Wyrme^  68  Id.  66,  and  note  73;  BotUmv.  Cunrndns,  60  Id.  717,and  note  726; 
Railroad  Co.  ▼.  Didterion,  66  Id.  148»  and  note  162;  Oremmgh  ▼.  Qreeiu)ugh» 
61  Id.  674,  note.  The  power  of  a  state  legislature  ii  supreme  so  long  as  it 
does  not  sot  in  oontrayention  of  the  ccostitation:  Boeton  ▼.  CmmndnB^  60  J£L 
AM.  Dae.  Vol.  LXXVm-OI 


t70  SCHBHLET  V.  ComiQVWKAJLTH.  [PciUI. 

717,  aad  note  796L  Tim  a  leCrapeetnnB  act  ^fakk  icfievw  iram  aan  inform 
nUtyintlM  certificate  of  a  magistnte.  bat  ^hkk  crbIm  bd  mmt  titie»  «i4 
DO  B^ht  tittt  did  aoi  eqnilalily  fiovfram  tibs  gi— tort  aet^  is  not 

« Id.  387. 

to   JfOTKT. 

IMU;  a2  Am.  Dee.  1 12;  Xon{  t.  CftoAoanM^  €6  Id.  S9QL 

Ddkaxiov  or  Lavd  iok  Pdxuo  Hhbvat  kax:  bb  FUbumkd  wkbs: 
XM^Iita  T.  Jfdyor  </ Jfev  Fori;  22  Am.  I)ee.  822;  il^ 
nd  sole  280;  State  t.  Traak,  27  Id.  664;  Fafarffae  t.  Bo^km.  33  Id.  711: 
EM$  T.  Xoml(  31  Id.  146;  2%9er  t.  ilMta»  Id.  167;  Vkkw.  VwUtmrg,  31 
Id.  167;  Stater.  Hmter^  44  Id.  41;  Fnmtk  t.  Jf«tfi%  67  Id.  294,  and  dte^ 
tiooe  in  nolo  tiMceto  290.  Ueer  for  iwcn^  Teen  ie  wnnfiwiiry  to  eeteHiiiti 
sodi  dedieetion':  Aotty  ▼.  IftZfer,  66  Id.  112;  M  no  tioM  ie  preeeribed  I7  law 
••  omential  to  aeeniing  tiie  enj^ymoit  of  a  dodioetion:  Cbfe  r.  Sfrotsit  66  Id. 
MO;  DwIeerT.  JSarMn(  4SId.  607. 

MiBWIBD   WOKAV   MAT   DlDKIIAXB   HIE  LUOB   *»   PUHJO  HimWAT: 

fieo  eztonded  nolo  to  Plater.  7V«Jb  27  Am.  Dec  6O0t  dieeoem^  dodicetion 
to  pnblie  uao  at  leige^  end  showing  therein  who  nej  dedicate 

Whibs  Owvnt  aw  Usbav  PnonBTT  Lays  an  amd  Sxus  Lofis  in  ref- 
emoo  to  plat  on  whidi  streete  en  laid  oat^  hie  acts  will  amooat  to  a  dedica- 
lioo  of  tlie  efcnete  to  the  pnUie:  See  note  to  iSitals  t.  agtfii^  23  Am.  Dec.  230. 

Con  or  Gbamho  Sibbet  to  bb  Ebuhaxbd  bt  FBOvzAflB  FkBr:  See 
Oit^  qf  LamUMe  T.  HfoU,  9i  Am.  Dec  694;  OmreU  t.  dtjf  qf  8L  Lomk,  e» 
Id.  476.  Street  seieasmentB,  gienemlly,  will  be  fbond  considered  ia  People  r. 
Jfi^yor  qf  BrodOyn^  66  Id.  266^  and  extended  note  thereto  286-290;  ma  t. 
Migdan,^!^  289,  and  notes  to  same  29& 

Whbbb  LANDe  nr  Cirr  ob  Town  abb  Ditiubd  ato  hofta,  ^bej  mnet  bo 
rained  by  lott,  end  not  by  blocks,  in  making  sssnsBiiinnfi  nponlJMm  for  opsn* 
ing  stnete:  Sharp  r.  Joknmm^  40  i^  Deo.  259. 

ImmaxibiaIi  Etidbvob  n  Fbopbblt  Bjuboibd:  X^tAmmIt.  Mnatagt  16  Am. 
Dec  41.  The  offiaring  of  improper  evidence  by  one  perty  doee  not  jnstii^  the 
introduction  of  similar  eridence  by  the  other  perty.  So  imLevant  testimony 
cannot  be  admitted  as  an  answer  to  irrelevant  testunony:  Baftonore  etc  i?.  i?. 
Co.  ▼.  Woodnfft  69  Id.  72. 

Tkb  FBDroiFAL  GA8B  WAS  GtnED  in  cach  of  the  fdlowing  anthoritiee  and 
to  the  point  stated:  Betroactiye  legislation  is  not  neceesaiily  nnoonstita- 
tional,  especially  when  it  only  affects  remedies:  ComfaomoeaAA  ▼.  i>H^>  ^ 
Pa.  St  616.  And  in  cases  when  the  ccnstitational  power  of  the  legisUton 
to  modify,  enlarge,  or  repeal  existing  nmediea,  and  to  remove  legal  impedi- 
ments in  the  way  of  recovery,  even  when  pending  in  a  conit  of  error,  hae 
been  recognised,  the  right  to  costs  has  never  been  supposed  to  interpoee  an 
obstacle:  ChimY.  Weieaenberg SehoolDktriet,  67  Id.  438.  In  Weiaier  v.  i/dde, 
62  Id.  481,  the  coort  nferred  to  the  principal  case  as  being  a  strong  example 
of  the  legislative  power  to  operate,  not  only  retroepectively,  bnt  also  to  sub- 
ject private  property  to  an  assessment  for  what  was  deemed  a  pnblio  benefits 
And  after  quoting  from  the  principal  case  the  language  of  Stron^^  J.,  con- 
cerning the  power  of  the  legidature  to  impose  a  tax  upon  a  local  district  to 
pay  the  expense  of  a  public  improvement  already  made,  etc,  the  court  cited 
ThomoB  V.  Leland,  24  Wend.  66,  as  being  a  nmafkable  case  of  this  kind. 
''These  oases,"  said  the  court,  *' establish  two  things:  1.  The  power  of  the 
Ugislatan  to  legislate  ntrospeotively  in  all  matten  not  penal,  not  violative 
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of  eaitnota»  and  not  ezpreMly  forbiddaa  by  the  constttation;  2.  To  ael 
£net]y  upon  indiTidnal  righti.  Tha  loginlation  in  such  cmm  ia  •pectal  and 
JwiwxfiitfeR,  and  not  aimply  a  oonaeqiienoe  arising  from  the  flOEeroiae  of  a  gen* 
enl  and  nndonbted  power."  Monidpal  taxes  for  improrement  ci  streets 
fMt  far  their  final  reason  upon  the  enhanoement  of  private  propertaea:  Sam- 
■etfv.PiU7ac2e49ftia»65Fa.  St  166;  McOomgler.  CU^</AUeghm^,UlL  121. 
The  time,  mode,  and  manner  of  taTation  are  committed  altogether  and  ez- 
daaMj  to  the  legisIatiTe  discretion,  and  states  and  cities  cannot  exist  with- 
out taxation:  Commomwealih  v.  Woods^  Id.  116.  A  giring  ci  land  for  a 
pablio  bi^liwmy  and  an  acceptance  by  the  public  will  render  a  dedication 
thereof  for  that  purpose  complete  withoat  a  deed:  PUtdmrgk  ete.  By.  Co,  ▼. 
Dnm,  55  Id.  284.  Failure  to  leoord  an  ordinanos^  althongh  each  failnre 
cnss  its  dealh,  is  a  technical  dsfeot  which  the  legislature  may  remedy:  Com- 
momBeaUk  t.  ManhoR^  69  Id.  832;  MartikaU  v.  Uoffor  eU.  qfAUegkei^  CS^, 
Mid.  461. 

A  €aAj  is  under  no  obligation  to  do  work  by  contract.  It  may  hire  men  to 
deitbytheday.  And  the  city  councili  have  a  ri^^t  to  reroke  a  oontraet  for 
giadiog  a  street^  and  enter  into  a  new  one  at  a  higher  rate,  and  withoat  the 
eooseat  of  the  land-holders,  where  a  contractor  has  fiuled  to  keep  his  contract 
vith  the  €aty,  and  where  they  act  in  good  faith  and  without  any  frand  and 
celhisifln.  They  are  not  obliged  to  first  exhaust  their  legal  remedies  against 
tiie  coQtEaetor  and  his  bondsmen,  bnt  may  compromise  the  matter  by  letting 
anew  oontraet  on  fiur  and  reasonable  terms:  ManhaU  ▼.  Mayor  etc  qfAUe- 
fkaiy  Cky,  69  Fa.  St.  460.  In  a  suit  by  a  city  against  a  land-holder  for  hia 
■hare  of  the  expense,  etc,  of  paving  a  highway,  an  averment  that  the  contract 
for  sneh  paving  was  not  considered  by  the  departn^jsnt  of  highways  cannot  be 
inqtnired  into  by  the  defendant:  BammeU  ▼.  PhUadelpUa,  66  Id.  170.  In  the 
eariy  cases»  the  mode  of  determining  the  benefits^  to  pay  the  damages  and 
the  cost  <d  ooostnietion  for  grading,  curbing,  paving,  etc,  was  by  actnal 
view  and  aassasmantb  These  were  followed  in  later  casec  Af terwarda  came 
tiw  franiage  mode  of  eqnal  valuation  per  foot  fronts  adopted  in  the  principal 
case:  iSee^  ▼.  C%  i/PttteftnivA,  82  Id.  964;  bat  in  thia  case  the  frontage  rale 
of  valnaticn,  whereby  the  cost  of  the  paving  of  streets  or  other  municipal  im- 
provenienta  is  assessed  npon  the  property  holders  abatting  npon  the  street,  in 
proportion  to  the  nomber  of  feet  their  property  fronts  thereon,  while  it  may 
be  a  just  mode  of  assnssing  the  cost  npon  compact  city  lots,  where  the  prop- 
erties do  not  materially  diifer  in  valne,  was  held  inapplicable  where  the  street 
or  improvement  is  made  through  rural  or  suburban  districts,  and  the  act  of 
April  2;  1870^  in  ao  far  aa  applied  to  thia  mode  of  assessment  to  each  districts 
was  declared  to  be  unoonstitutionaL  The  treasurer  receives  all  the  sBsees 
DMlt^  either  directly  or  through  the  city  attorney,  and  is  to  pay  the  con- 
tmctor  from  the  moneys  to  be  assessed  and  collected  for  costs  of  grading  or 
fiDm^  etc:  HtOekmrnm  v.  PUUburg,  72  Id.  826.  So  if  an  owner  pays  the 
ooBkactor  part  of  the  cost,  and  the  contractor  afterwarda  assigns  his  claim 
for  valae^  and  withoat  notioe  to  the  assignee  or  the  dty  of  the  payment,  the 
city,  to  the  use  of  the  assignee,  can  recover  the  whole  amount:  See  case  last 
died.  Garbing  neoessacy  for  the  proper  support  and  protection  of  a  street  is 
a  proper  ehaige  for  pavin|^  and  for  which  the  land-holder  is  liable:  AUeghaty 
(%T.irU',74Id.280. 


872.  Sntdeb's  Appeal.  £PeiuL 


Snyder's  Appeal. 

[86  pHmrBTLTunA  Stats,  106.] 

• 

OBPBAini'  OouBT  IB  One  OF  LIMITED  POWERS;  and  thongh  it  is  a  oomtol 

equity,  it  has  no  jnriadiction  except  what  is  confened  npon  it  by  statats. 
It  IB  ONLT  IN  Certain  Gases  of  Joint  Tenure  that  Orphans'  Coukt  a 

AiTTHORiZED  TO  Maxb  PARTITION,  and  these  cases  are  defined  by  statate. 
7iTBi8DicnoN  OF  ORPHANS*  OouRT  IN  PARTITION  is  limited  by  statate  to  the 

partition  of  a  single  estate. 
Jurisdiction  of  Orphans'  Court  to  Make  pARrrnoN  Operates  oir  Traui 

OF  Begedent  only,  and  not  npon  that  of  the  heirs.    It  is  becaose  it  is  tiia 

land  of  a  decedent,  and  not  becanse  it  is  the  land  of  heirs,  that  fids  ooort 

is  empowered  to  make  partition. 
Obfhans'  Coust  has  No  Jurisdiction  to  Dborse  Partixion  on  One  Fik>- 

OEEDiNO  OF  Two  ESTATES  held  in  common  by  the  same  partLea^  and  as 

the  heirs  of  two  different  persons. 

Application  by  two  of  the  devisees  of  John  Snyder,  deceased, 
to  set  aside  certain  proceedings  instituted  in  the  orphans' 
court  for  the  partition  of  the  real  estate  of  John  Snyder  and 
Catherine  Snyder.  It  appeared  that  John  Snyder,  at  the  time 
of  bis  death,  was  tenant  in  common  with  his  brother  and 
sister  of  a  tract  of  land  containing  four  acres;  and  that  of 
another  tract  containing  nine  odd  acres  he  was  tenant  in  com- 
mon with  his  wife,  who  had  inherited  one  half  thereof  &om  her 
father.  By  his  will,  he  gave  to  his  wife,  Catherine,  a  life  estate 
in  this  property,  and  at  her  death  it  vested  in  his  devisees, 
subject  as  to  two  of  the  shares  to  certain  trusts.  Upon  the 
death  of  Catherine  Snyder,  intestate,  her  undivided  moiety 
descended  to  her  children,  who  were  also  the  devisees  under 
her  husband's  will.  The  title  to  the  whole  tract  was  thus 
vested  in  the  same  parties.  Jacob  R.  Snyder,  one  of  the  devi- 
sees under  the  will  of  his  father,  and  an  heir  of  his  mother, 
presented  his  petition  for  an  inquest  to  part  and  divide  all  the 
property  above  mentioned,  as  well  that  held  by  his  father  in 
common  with  his  brother  and  sister  as  that  which  belonged 
in  common  with  his  father  and  mother.  The  inquest  was 
awarded  and  the  property  appraised,  but  the 'confirmation  of 
the  inquest  was  opposed  by  John  M.  Snyder  and  George  Sny- 
der, two  of  the  other  children  of  decedents,  who  prayed  the 
court  to  set  aside  the  proceedings.  The  question  involved  was, 
whether  such  partition  could  be  effected  in  one  and  the  same 
proceeding.  The  court  below  confirmed  the  inquisition  as  to 
the  undivided  third  part  of  the  four  aores,  and  set  aside  tht 
proceedings  as  to  the  other  tract 
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Parsofw,  for  the  fippellant 

/.  A,  PhiUip9j  for  the  appellees. 

By  Court,  Stbong,  J.  This  attempt  to  make  partition  in 
the  orphans'  court  of  two  estates  in  one  proceeding  cannot  be 
fmstained.  Within  its  appropriate  limits,  the  power  of  that 
court  is  ample,  and  it  is  unembarrassed  by  forms.  Being  a 
court  of  equity,  it  can  mold  its  process  and  decrees  according 
to  the  necessities  of  the  case  which  it  has  in  hand;  but  it  is 
Dot  a  court  of  general  jurisdiction.  The  law  has  conferred 
upon  it  only  limited  powers.  Thus  it  is  only  in  certain  cases 
of  joint  tenure  that  it  is  authorized  to  make  partition.  What 
those  cases  are,  is  well  defined  in  the  acts  of  assembly  which 
have  confened  upon  the  court  its  powers;  and  to  those  acts  we 
must  look,  rather  than  to  our  conceptions  of  what  might  be 
conyenient.  Unless  the  power  to  make  partition  in  a  particu- 
lar case  is  there  found,  the  court  does  not  possess  it  It  is 
quite  apparent,  from  an  examination  of  the  act  of  March  29, 
1832,  that  when  the  legislature  committed  to  the  orphans' 
court  the  power  to  make  partition  of  the  lands  of  a  decedent^ 
ihey  had  in  yiew  no  more  than  action  upon  a  single  estate. 
It  was  not  the  fact  that  the  tenure  was  joint,  nor  was  it  the 
age  or  right  of  the  persons  upon  whom  the  law  cast  the  inheri- 
tance, that  was  made  to  give  the  court  jurisdiction;  but  it  was 
the  fact  that  there  was  land  of  an  intestate  of  which  he  had  died 
leised,  and  which  in  consequence  was  in  charge  of  the  court 
for  allotment  under  the  intestate  laws.  The  act  looked  only 
to  the  title  of  the  decedent.  It  was  because  it  was  land  of  a 
decedent,  not  because  it  was  land  of  heirs,  that  the  court  was 
empowered  to  make  partition.  The  whole  act  contemplates 
the  division,  in  one  proceeding,  of  but  a  single  estate.  Nor 
did  the  act  of  the  thirteenth  of  April,  1840,  which  enabled  the 
coort  to  make  partition  in  cases  of  testacy,  when  the  course 
of  descent  is  not  changed,  or  where  some  of  the  parties  are 
minors,  indicate  any  different  legislative  intention.  The  act 
also  of  April  10,  1849,  which  gave  the  court  jurisdiction  over 
tmdivided  interests  of  a  decedent,  evinces  a  purpose  to  intrust 
the  court  with  the  power  to  make  partition  or  allotment  of 
that  only  of  which  the  one  decedent  died  seised.  Over  his 
interest  alone  is  the  court  given  authority.  Now,  when  it  is 
remembered  that  the  power  of  the  orphans'  court  to  make 
partition  is  not  a  general  power,  that  it  is  confined  to  cases 
described  by  the  statutes,  it  seems  clear  that  it  is  not  largo 
OMyugh  to  cover  the  case  of  the  appellant. 
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Its  non-ezifltence  may  also  be  inferred  from  the  directions 
given  by  the  acts  of  assembly  respecting  the  mode  in  which 
partition  is  to  be  made  in  all  cases  committed  to  the  jurisdic- 
tion of  the  court.  They  are  not  adapted  to  the  division  of  two 
estates;  and  any  attempt  to  apply  them  to  such  a  division  would 
be  attended  with  great  practical  difficulties,  and  in  some  cases 
would  amount  to  a  substantial  denial  of  a  statutory  right 
Thus  in  the  present  case,  the  oldest  son  of  John  Snyder,  one 
of  the  decedents,  has  a  right  to  take  the  moiety  of  which  his 
father  died  seised,  at  the  valuation.  If  his  mother's  moiety 
may  be  valued  witii  that  of  the  father,  he  can  cmly  accept  the 
one  by  accepting  both.  The  debt  incurred  by  accepting  half 
he  might  pay;  the  aggregate  valuation  of  both  might  be  a 
burden  too  heavy.  Again,  it  is  possible  some  of  the  heirs  may 
have  been  advanced  by  one  of  the  ancestors.  How  are  these 
advancements  to  be  settled  in  such  a  proceeding  as  the  pres- 
ent? And  if  the  property  be  not  accepted  at  the  valuation,  to 
whom  is  the  order  of  sale  to  be  committed — ^to  the  perscmal 
representatives  of  the  father,  or  to  those  of  the  mother?  To 
one  or  to  the  other  it  must  be;  for  it  can  only  be  made  to  a 
trustee  when  there  is  no  executor  or  administrator,  or  when 
such  personal  representative  neglects  or  refuses  to  act  And 
even  if  there  could  be  a  sale  according  to  the  directions  of  the 
acts  of  assembly,  the  difficulties  are  not  all  removed.  The 
proceeds  of  sales  in  partition  may  be  applied  by  the  personal 
representative  to  the  payment  of  such  debts  of  the  decedent 
as  have  not  lost  their  lien  by  the  lapse  of  time:  Commonwealth 
V.  Pool,  6  Watts,  82.  Could  the  executors  of  the  father's  will 
pay  the  debts  of  the  mother?  The  legislature  contemplated 
no  such  anomalies.  Nor  is  there  any  necessity  for  the  exist- 
ence in  the  orphans'  court  of  a  power  to  combine  into  one  ita 
acknowledged  jurisdiction  over  two  estates.  The  appellant 
may  find  all  that  he  needs  in  the  court  of  common  pleas. 
Certainly,  since  the  act  of  the  twenty-first  of  Aprils  1846,  there 
is  no  difficulty  in  his  way. 

The  decree  of  the  orphans'  court  is  affirmed. 


Obthihs'  Ooubt  has  Chahoirt  Powbbs:  Seo  licPkemmY.  CWK 14 
Dec  6^1  App  r.  DreUhaeh,  21  Id.  U7,  Xafftct^itisitrioayaooorlof  •qoilj 
within  the  limiti  of  its  jnriBdictioii:  Lewh  y.  Lewis^  63  Id.  44S.  Bat  the  niU 
it  not  nniform  that  such  a  oonrt  is  one  of  limited  jvriadietion.  Some  oaaee 
hold  that  courts  of  ordinary,  orphans'  ooorts,  and  probate  ooarls  ganarallj 
haye  a  general  jorisdiotion;  others,  that  the  jnrisdiotion  is  speciai  and  limited: 
See ^l9wnoii y.  Cbrttrd^  29 Id.  239:  notes  to  Worthy r.  Jchmmm^  KLU. 4ff!i 
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Momm  ▼.  Weed,  66  Id.  122;  and  cmm  dtod  in  note  thereto  137;  ITyott  ▼. 
Bamba,  68  Id.  89,  and  note  101;  BuA  ▼.  Lbtiee^,  71  Id.  117,  and  ooOaoted 
caaet  in  note  to  mna  118;  MIdiaelY.  ^ofar.  Id.  003^  and  dtatiooa  thereto  in 
note  505.  WjfoU  ▼.  Jiambo,  68  Id.  89,  shows  that  an  orphans'  oonrt  may  have 
a  geoeral  jnriadiction  as  to  some  matters  and  a  limited  one  as  to  others.  It 
ti  dedsred  in  Maryland  to  hare  a  limited  jnrisdiotaon:  Mkkofid  ▼.  Bahir,  71 
Id.  693L  And  where  it  is  determined  to  be  an  inferior  oonrt,  the  jnrisdietJea 
mnst  be  shown:  See  note  to  Sndik  ▼.  SUemoe,  66  Id.  137.  JnrisdiotioQ  of 
orphans'  ooort  to  decree  partition:  Feather  ▼.  8irohoedBerp  24  Id.  342^  and  note 

OoATman  or  Punoepal  CUflB.^Whil8  the  orphans'  ooort,  in  matters  within 
its  jnrlsdiction,  proceeds  on  the  same  principles  as  a  ooort  of  dianoeiy,  it 
seems  that  the  ancJUaiy  powers  of  soch  a  ooort  hare  not  been  giTsa  to  itb  It 
is  a  special  teibonal  for  speeifio  porpoees;  and  its  resemblsace  to  a  ooort  of 
sqpiity  onnsists  in  its  practice  of  proceeding  by  petition  and  answer,  contain- 
ing the  snbstance,  bot  not  the  teobniosl  sabtileties  and  nice  distinctions^  of  a 
bin  in  eqm^;  by  which,  however,  jnstice  is  obtained  more  convenienUy  and 
is  certainly  as  in  coorts  of  eqoity,  purely  so  called:  WUlatd^e  Ajipeat,  65  Pliw 
8t  267.  In  this  case,  the  piincipal  one  was  cited  to  the  point  that  as  the 
sfphans*  ooort  has  not  the  general  powers  of  a  ooort  of  eqoity,  it  cannot  en- 
tartsin  a  bill  of  discovery.  The  principal  oase^  wliere  an  nnsnccesifiil  attempt 
was  made  to  obtain  in  the  orphans'  oonrt  a  partition  of  two  estates,  held  in 
enmmon  by  the  same  parties  as  the  heirs  of  two  diflivent  persona^  hss  no 
application  in  a  case  where  one  tenant  in  common  of  sn  original  tract  has 
mdertaken,  without  rifiht^  to  make  ccnTi^yances  in  ssTsralty  of  diiferant 
parts  of  the  same^  and  wnere  the  only  question  is,  whether  the  defendants  can 
be  joined  in  the  same  action  of  partition,  or  whether  eadi  mnst  be  proceeded 
i^unst  severslly  for  the  tract  or  parcel  0^  iHuch  he  is  the  tenant  Sodistfai* 
giished  in  Barkm  ▼.  Lemffkam^  69  Id.  289. 


Oamfbsll  and  Phabo's  Appbal.    Sikbb's  Afpbal. 

^86  PmHSTiyAiiiA  BtAn,  %0,} 

Wbibs  Mmhahiob'  Libib abb  Kbtbbbd  AOAnrar  EquirABLB  BRATB^thdr 
▼aine  depends  upon  that  estate,  and  they  snrriTe  or  perish  with  it. 

MoBiOAaB  vnm  Lboal  Bbtatb  iob  PuBOHASi-ifoiiBr  d  EnnrLBD  io 
PkBOBUT  ovxB  HaoBAinaB'  Luk  against  the  equitable  estate  of  the 
▼endee  under  a  contract  of  sale,  although  by  agreement  between  the  Ten- 
der and  vendee  a  third  person  takes  the  title  and  givee  the  mortgage  to 
one  who  advancee  the  uiii  jliaee  imsiey- 

Ihnw  ov  Lboal  ABD  Equxtablb  BBTAn^ao  as  to  give  a  priority  to  the  liens 
on  the  latter,  never  takes  place  against  the  intention  of  the  partiea,  where 
tiiat  intention  is  manifested. 

Hboie  IwiiuiyioiBWT  TO  Lbt  nr  MBcmnnoB'  Cladis  aoaxbvt  Equitablb 
BRiars  or  Vbhdbb. — Where  the  vendee  under  a  contract  of  sale  fidls  to 
pay  the  pnrohaae-money,  and  the  vendor  and  vendee  agree  that  a  third 
person  shall  take  the  title  and  give  a  mortgage  to  one  who  advancee  the 
poxohaae-money,  and  the  deed  and  mortgage  are  executed  simultaneonsly, 
it  is  not  such  a  merger  or  extinguishment  as  will  let  in  mechsnics'  claims 
•i^|Binst  the  equitable  estate  of  the  origmal  vendee. 
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In  1858  E.  H.  Eldridge  owned  a  lot  of  ground,  and  YcrbaDy 
agreed  to  sell  it  to  R.  Q.  Gibbon,  to  be  paid  for  in  cash,  or  by 
Gibbon  paying  off  a  mortgage  which  covered  this  and  an  ad- 
joining lot  belonging  to  Eldridge,  the  title  to  be  made  when 
these  stipulations  were  complied  with.  Gibbon  immediatelj 
took  possession,  and  began  the  erection  of  a  building,  which 
he  planted  partly  on  this  lot  and  partly  on  an  adjoining  lot 
belonging  to  his  mother,  Mary  M.  Gibbon.  R.  Q.  Gibbon  failed 
to  keep  his  contract  with  Eldridge,  and  they  finally  agreed 
that  Mrs.  Gibbon  should  take  the  title  to  the  lot,  and  ffve  a 
mortgage  for  the  purchase-money,  which  mortgage  should  be 
sold,  and  Eldridge  paid  out  of  the  proceeds.  Accordingly,  a 
loan  was  negotiated  with  Weldon  &  Tomlinson.  A  deed  waa 
given  by  Eldridge  to  Mrs.  Gibbon,  who  at  the  same  time  exe- 
cuted a  mortgage  to  Weldon  &  Tomlinson  for  the  purchase- 
money.  At  the  time  of  the  conveyance  to  Mrs.  Gibbon  the 
building  was  subject  to  certain  mechanics'  liens  for  work  and 
materials  done  and  famished  by  the  appellants,  among  others, 
in  and  about  its  erection  and  construction,  under  contracts 
with  R.  Q.  Gibbon.  Weldon  &  Tomlinson  subsequently  fore- 
closed the  mortgage,  and  the  premises  were  sold  at  sheriff's 
sale,  and  the  proceeds  referred  to  an  auditor  for  diBtribution. 
The  fund  in  court  proved  insufficient  for  the  discharge  of  all 
the  liens  against  the  premises,  and  it  became  necessary  to 
determine  the  question  of  priority  as  between  the  mortgage 
and  the  mechanics'  liens.  The  auditor  awarded  the  whole 
fond  to  the  mortgagees;  it  being,  however,  insufficient  to  sa^ 
isfy  their  claim  in  full. 

BriggSf  for  the  appellants. 
CuyleVf  for  the  appellees. 

By  Court,  Lewis,  C.  J.  The  mechanics  and  material-men 
furnished  their  work  and  materials,  in  this  case,  entirely  on 
the  credit  of  the  equitable  estate  then  in  Robert  Q.  Gibbon. 
They  had  neither  an  equitable  nor  legal  right  to  anything 
beyond  that  estate,  and  they  were  as  much  bound  to  stand 
aside  in  favor  of  the  vendor's  claim  for  the  purchase-money, 
supported  as  it  was  by  the  legal  estate,  as  Gibbon  himself 
was. 

But  it  is  supposed  by  their  counsel  that  there  was  a  door 
left  open  by  means  of  which  they  might  enter  upon  the  legal 
estate,  after  it  was  conveyed  to  Mary  M.  Gibbon,  and  before 
she  executed  the  mortgage  for  the  purchase-money.    But  un* 
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fartunately  for  their  enterprise,  there  was  no  interval  of  time 
between  the  delivery  of  the  deed  and  the  mortgage*  They 
were  executed  at  the  same  time,  and  are  to  be  taken  as  a  single 
transaction.  It  is  true  that  the  deed  came  from  Bldridge  to 
Maiy  M.  Gibbon,  and  the  mortgage  was  from  Mary  M.  Gibbon 
to  Wddon  &  Tomlinson.  But  the  mortgage  was  given  to  pro- 
vide for  the  purchase-money,  under  an  arrangement  made  by 
the  mortgagor,  the  vendor,  and  the  mortgagees.  The  material 
dicumstanoe  in  the  case  is,  that  the  money  was  advanced  by 
Weldon  &  Tomlinson  on  the  faith  of  this  arrangement,  and 
under  a  rejxresentation  that  the  mortgage  was  for  the  purchase- 
money.  The  whole  transaction  shows  that  there  was  no  inten- 
tbn  whatever  to  permit  Mary  M.  Gibbon  to  acquire  the  legal 
«state  tor  an  instant  discharge  of  the  purchase-money,  and  the 
acts  of  the  parties  show  that  they  carried  out  their  intention. 

It  is  true  that  the  mortgage  is  not  valid  against  the  me- 
chanics' liens  for  anything  more  than  the  purchase-money,  but 
ibe  proceeds  in  court  will  not  satisfy  even  that  amount. 

Where  mechanics'  liens  are  entered  against  an  equitable  es- 
tate, their  value  depends  upon  that  estate,  and  they  survive  or 
perish  with  it  When  that  estate  is  founded  upon  a  contract  of 
porchase,  every  partial  payment  increases  the  security  of  the 
liens.  Even  if  the  money  be  borrowed  for  the  purpose,  the 
lender  gains  no  priority  over  the  prior  liens  on  the  equitable 
estate,  unless  he  advanced  his  money  upon  a  contract  with  the 
holder  of  the  legal  estate,  and  on  the  security  of  that  estate. 
Lyueh  V.  Dearth^  2  Penr.  &  W.  101,  was  the  case  of  money 
loaned  without  any  contract  with  the  holder  of  the  legal 
estate.  In  that  case,  the  prior  liens  were  preferred  to  a  mort- 
gage given  for  the  money  borrowed  to  pay  the  vendor.  Lyon 
V.  McQuffeyj  4  Pa.  8t.  126  [45  Am.  Dec.  676],  was  a  case  where 
ibere  was  an  interval  of  seventeen  days  between  the  conveyance 
of  the  legal  estate  and  the  entry  of  judgment  for  the  purchase- 
money.  After  such  a  long  interval,  it  was  imi)08Bible  to  say 
that  the  delivery  of  the  deed  and  the  entry  of  the  judgmei^t 
were  one  transaction,  and  it  followed  that  the  liens  on  the 
equitable  estate  gained  a  priority  over  the  judgment  for  the 
pnichase-money. 

The  case  now  before  us  di£fers  from  both  the  cases  cited. 
It  differs  from  the  last  in  the  material  circumstance  that  the 
delivery  of  the  deed  and  the  execution  of  the  mortgage  took 
place  at  the  same  time,  and  were  one  transaction.  It  differs 
from  the  first  in  the  still  more  important  particular  that  the 
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monejr  was  not  advanced  on  the  credit  of  the  equitable  estate 
at  all,  but  distinctly  upon  the  security  of  a  mortgage  upon  the 
legal  estate  for  the  pnrchase-moneyy  under  a  contract  with  the 
vendor  himself  The  deed  was  made  for  the  purpose  of  en- 
abling the  vendee  to  execute  this  mortgage,  and  not  for  the 
purpose  of  uniting  the  legal  and  equitable  estate  so  as  to  give 
a  priority  to  the  liens  on  the  latter.  Such  a  union,  whether  it 
be  called  merger  or  extinguishment,  never  takes  place  against 
the  intention  of  the  parties  where  that  intention  is  manifested^ 
and  where  equity  requires  that  the  distinction  should  be  pre- 
sented. The  mortgagees  are  therefore  entitled  to  the  fund  in 
court. 
Decree  aflSrmed. 

Mbohavxob'  Lnn  AOAnrar  Sdcflx  Bqurrt  miut  be  oonfined  to  tiiat^  and 
a  nle  of  the  equitable  interest  mart  be  rabjeot  to  the  x^ti  of  the  legal 
Ofwner:  See  note  to  Lyon  ▼.  MtOnffeyt  46  Am.  Bee.  879,  showing  what  estatae 
and  interests  are  affeoted  by  mechanics'  liens. 

MlDOHANICS'  LuN  AOACf 8T   InTXBIST   OF   PUBGHASKR  WbO  HoLDB  Boin> 

KXB  CoHVxrAHOB  IB  SuBOBDZNATB  to  the  Tender's  lien  for  the  unpaid  pur- 
chase-money: CMksjpie  y.  Braciford,  27  Am.  Deo.  49i»  and  note  showing  tibe 
priority  of  Tendor*s  lien  over  liens  aoqnixed  againrt  the  Tendee;  note  to 
Lyon  ▼.  McChiffey^  46  Id.  679. , 

Mbohahios'  Lun  ov  Equxtabu  Bbtatb  will  Attaoie  so  Avna-AOQOXBSD 
Ijboal  TrrLB  the  moment  it  Tests  in  the  same  person:  Lf(m  ▼.  MdOhtfey^  4ft 
Am.  Bee.  676. 

MsBOXB  OF  BstATBB  DT  RsAurT  Takib  Plaob,  wbbi:  /Votf  ▼.  Botk  ^ 
B&mhigUmt  83  Am.  Deo.  201,  and  note  202;  Moof  r.  LtaoB^  72  Id  029,  and 
note  632;  Jamm  ▼.  Mwty^  14  Id  476»  and  note  612-514,  on  meiger.  But 
meiger  of  estatea  is  not  fayored  in  equity,  and  eyen  where  two  or  more  righto 
or  estotes  are  united  in  one  person,  equity  will  keep  them  distinct,  if  frona 
the  intention  of  the  party,  express  or  implied,  he  wishes  them  so  kept:  /cmms 
y.  Jfor^,  14  Id.  476. 

OncATioiini  of  Fbuiczpal  GAas.— In  Vorrediet  y.  Hommoaiy^  82  Plik  St  221^ 
the  principal  case  was  cited  to  the  point  that  where  liens  are  entered  againat 
an  equitable  estote,  their  yalue  depends  on  that  estate^  and  they  suryiye  or 
perish  with  itw  Such  a  lien  creditor  nms  the  risk  of  the  estate  of  his  debtor 
being  reoorered  by  the  holder  of  the  legal  title  by  means  of  a  fair  and  usoal 
proceeding  at  law;  but  he  has  a  right  to  daim  protection  againrt  a  fraudulent 
combination  to  diyert  his  lien:  Id  The  principal  case  was  dted  in  iiRrf^MT. 
LafaiyMt  etc.  iissocJoAon,  102  Pa.  St  417,  by  way  of  iUustratmg  the  point  that 
a  mortgage  to  secure  purchase-money,  giyen  by  the  yendee  simultaneously 
with  the  conyeyance  of  the  land,  does  not  necessarily  lose  that  character  be* 
cause  taken  in  the  name  of  a  person  not  the  Tender  but  by  the  yendor^n 
procurement  In  the  principal  case,  said  dark,  J.,  **  Weldon  ft  Tomlinsnn 
adyanced  the  money  to  pay  the  purchase^  cm  a  contract  with  the  Tender  hh»> 
sel(  who  made  the  deed  and  deliyered  it  to  the  Tendees,  under  the  ezpmn 
agreement  that  a  mortgage  and  bond  should  be  made  at  the  same  time  \m- 
Weldon  ft  Tomlinson  for  the  purchase-money  as  such.    The  mortgage  pto- 
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iflSMct  ^tpook  iti  fMOBf  to  be  for  the  pnrcfaaae-moDey,  uid  altfaomgh  giv«a  to  a 
third  penooy  mm  held  to  be  a  purchase-money  mortgage^  aod  to  ha^e  preca* 
denoe  of  meehaoics'  liens,  entered  against  the  eqnitaiUe  eatate. "  It  was  held, 
however,  in  this  case,  that  where  a  Tendee  borrows  the  consideration  money 
from  a  stranger  to  pay  for  a  purchase  and  gives  a  mortgage  to  the  strangur 
sinmltaneonsly  with  tiie  conTeyanoe  to  himself  it  can  never  be  a  pnrchnse 
money  mortgage.  It  is  the  money  of  the  borrower,  and  he  may  apply  it  aa 
he  pleases.  It  follows,  therefore,  that  a  mortgage  given  to  seeore  its  repay* 
ment  would  not  be  a  purchase-money  mortgage^  whether  the  moo^  was  so 
vaedy  or  used  for  any  other  person:  See  p.  418.  In  NaUm*$  Appeal  45  Id. 
863;  364,  a  widow  was  held  to  be  entitled  to  her  enmption  out  of  the  estate  of 
bar  deeeesed  husband  under  the  act  of  the  fomteenth  of  April,  1861,  inprefer- 
anoe  to  a  judgment  creditor  who  had  loaned  money  to  him  to  pay  for  a  house 
and  lot  of  which  he  died  seised.  The  faeli  of  the  principal  case  were  aam- 
mariaed;  but  the  facts  of  KoUe/t  Appeal^  m^pra^  showed  that  there  waa  no 
communication  between  the  vendor  and  the  one  who  advanced  the  purchase- 
money  as  to  the  latter's  security  for  it.  The  legal  title  was  not  conveyed  to 
tiie  purchaser  for  the  purpose  of  being  mortgaged  to  the  one  who  advanoed 
the  purehtise  money.  It  waa  not  mortgaged  at  all;  and  between  the  latter 
and  the  vendors  no  treaty  whatever  occurred.  Besides,  said  the  courts  the 
widow's  lien  is  not  a  mere  lien  like  that  of  mechanics,  but  an  absolute  and 
unconditional  gift,  except  only  as  against  vendors  and  those  who  claim  under 
them.  The  auditor  and  court  below  found  in  the  principal  case  principlea 
which  carried  this  case  against  the  widow;  but  the  appellate  court  held  thai 
it  waa  wrong  to  mle  this  case  by  the  principal  one. 


Sjessegkeb  V.  MONN. 

[8S  PamrsTLVAiiXA  Stati,  n&) 
Liasuvr  iqb  (kamaqiommAL  D^iuon  nr  Excooedino  Ligbru  <»  Asua- 
nro  Au'JWiuiT.— If  one  having  a  tif^it,  by  license,  to  enter  upon 
another's  Isnd,  for  a  lawful  purpose,  exceed  his  license  or  abuse  his  au- 
thority, he  is  liable  for  consequential  damagea  arising  frouLhis  wrongful 
act»  in  an  action  of  trespass  quare  cbuumn/regtt. 

TkBP^aS   QUABB   CLAXmns.    FKBOIT  ICAT   PbOPKBLT  BB   BbOUGBT  A0AIH8T 

PiBTT  HAViKO  LiCBKBB  TO  Bmtxb  OH  Anothbb's  Laitd,  who^  uk  taking 
down  a  gate  erected  thereon  to  enable  him  to  enter,  n^ects  to  restore 
it  to  its  place,  in  consequence  of  which  his  swine  trespass  upon  the  plain- 
tiffs land.  And  def endant^  under  this  form  of  action,  may  be  held  liable 
for  the  damages  thus  ocoarioned. 
Wbbbb  All  of  Sbvxbal  €k>niiT8  abb  Good,  Jxtdoment  mat  bb  Ehtbbbd 
ON  All  of  Thbh,  though  the  evidence  is  applicable  only  to  some  of 
them.    It  does  not  hurt  the  defendant. 


Tbbspabb  quare  elatuum  /regit  by  Monn  against  John 
jecker.  Fnllerton  owned  a  tract  of  land,  on  which  stood  a 
griat-mill.  In  1808,  he  conveyed  a  part  of  it  to  Snyder,  under 
whom  the  plaintiff  claimed  title,  but  reserved  his  right  and 
privilege  in  the  tail-race  and  ground  over  which  it  flowed  to 
bis  mill,  so  far  as  the  tail-race  ran  through  the  land  conveyed 
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In  1818,  Fullerton  oonTeyed  the  remainder  of  the  tract  to 
Nicholas  Eissecker,  the  defendant's  father;  and  upon  his  de- 
cease, the  mill  and  one  hundred  and  two  acres  of  the  tract 
were,  on  partition  proceedings,  adjudged  to  the  defendant. 
From  the  date  of  the  grant  to  Snyder,  the  defendant,  and  th<lse 
under  whom  he  claimed,  enjoyed,  and  exercised  the  right  to 
enter  upon  the  land  so  granted  to  Snyder,  for  the  purpose  of 
cleaning  the  tail-race  of  his  mill.  In  1858,  the  defendant  en- 
tered upon  the  plaintiff's  land  to  clean  the  tail-race,  and  in 
order  to  do  so,  removed  a  water-gate  erected  across  it  by  the 
plaintiff,  and  which  he  neglected  to  replace.  In  consequence 
thereof^  the  defendant's  swine  entered  upon  the  plaintifiTs 
meadow,  and  injured  his  grass.  For  this  injury  the  present 
action  was  brought.  Kimmell,  P.  J.,  in  answer  to  points  pre- 
sented by  the  plaintiff  and  defendant,  instructed  the  jury  as 
follows:  "  In  this  action  the  plaintiff  claims  to  recoyer  damages 
from  the  defendant  for  removing  the  water-gate  across  the  tail- 
race  flowing  through  the  plaintiff's  land,  whereby  the  defend- 
ant's hogs,  and  others,  had  access  to  the  plaintiff's  meadow, 
rooting  it  up  and  destroying  the  grass  growing  there.  The 
lands  of  these  parties,  at  one  time,  were  owned  by  David  Ful- 
lerton, and  when  he  sold  by  deed  to  Philip  Snyder,  under 
whom  the  plaintiff  holds,  in  1808,  the  right  to  this  tail-race 
was  reserved.  In  the  agreement  produced,  indorsed  on  the 
deed  referred  to,  Snyder  declares  that  before  the  execution  and 
delivery  of  the  deed,  it  had  been  agreed  between  the  parties 
thereto  '  that  David  Fullerton,  his  heirs,  executors,  adminis- 
trators, and  assigns,  shall  have  and  enjoy  the  free  use  and 
privilege  now  enjoyed  of  the  ground  through  which  the  water 
passes,  through  from  the  tail-race  of  his,  the  said  David  Fuller- 
ton's,  mill,  so  far  as  the  same  extends  tiirough  the  premises  as 
above  conveyed  to  the  said  Philip  Snyder.'  The  title  to  the 
mill  property  is  now  vested  in  the  defendant,  and  he  alleges  that 
he  and  those  under  whom  he  claims  have  had  Hhe  free  use 
and  privilege'  of  the  tail-race  from  the  date  of  the  deed  to  the 
present,  and  that  the  owners  of  the  mill  have  entered  upon  the 
land,  over  which  it  runs,  from  time  to  time,  with  harrows, 
plows,  and  horses,  for  the  purpose  of  cleaning  the  race,  when- 
ever it  suited  their  purpose.  Under  this  agreement,  the  de- 
fendant had  an  undoubted  right  to  enter  through  and  upon 
the  plaintiff's  land  'to  remove  obstructions  from  natural  and 
artificial  causes'  in  the  race,  whenever  it  became  necessary, 
as  he  and  those  under  whom  he  claims  have  enjoyed  the  right 
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for  the  last  twenty-one  years.  The  plaintiff  does  not  complain 
that  the  defendant  exceeded  his  Ucense  in  the  flow  of  the 
water,  or  the  enlargement  of  the  race;  nor  is  it  pretended  that 
he  had  not  the  right  to  enter  the  l^nds  of  the  plaintiff  for  all 
pnrpoees  connected  with  the  full  enjoyment  of  the  race,  hut 
the  plaintiff's  counsel  allege  that  he  abused  his  authority  after 
he  was  on  the  premises,  in  this,  that  he  refused  to  restore  the 
fence  after  the  work  at  the  watercourse  was  done.  It  seems 
that  this  gate  was  put  up  in  1848,  and  that  before  that  time 
there  was  a  fence  of  poles  at  that  point,  and  that  both  formed 
part  of  the  inclosure  of  the  meadow.  The  defendant  does  not 
deny  having  taken  away  the  gate,  and  we  instruct  you  that 
under  the  agreement  he  had  the  right  to  take  it  down,  to  en- 
able him  to  clean  the  race,  as  was  the  custom  of  the  owners 
of  the  mill.  But  in  doing  so,  he  was  bound  to  respect  the 
rights  of  the  owner  of  the  soil,  doing  as  little  injury  as  possible, 
and  using  the  land  no  further  than  was  necessary  to  the  full 
enjoyment  of  the  right.  He  alleges  that  it  was  necessary  to 
remove  the  gate,  so  that  the  horses,  plows,  and  harrows  might 
pass  up  and  down  the  body  of  the  race,  and  this  seems  to  be 
admitted;  but  was  it  necessary,  also,  that  the  gate  should  be 
kept  away?  This  is  not  pretended;  but  the  defendant  says 
it  was  not  his  business  to  restore  it  again  to  its  former  position. 
The  defendant  had  the  right,  under  the  grant,  to  enter  upon 
the  lands  of  the  plaintiff  at  any  point  that  might  be  deemed 
necessary  to  reach  the  race.  Suppose  he  had  made  his  entry 
at  the  bars,  about  which  there  was  some  parol  agreement,  or 
through  the  fence  by  laying  it  down,  was  he  bound  to  close  up 
the  opening  again?  If  he  was  not,  it  was  in  his  power  to 
make  a  common  of  the  plaintiff's  meadow,  for  his  own  and 
other  people's  swine  and  cattle.  It  will  scarcely  be  pretended 
that  this  was  a  part  of  his  privileges;  the  gate  was  only  part 
of  the  inclosure,  and  the  obligation  to  close  it  was  as  impera- 
tive as  to  close  the  fence  at  any  other  point.  If  the  gate  had 
obstructed  the  free  flow  of  the  water,  this  would  have  consti- 
tuted a  sufficient  justification  for  the  removal;  but  this  is  not 
alleged.  It  was,  therefore,  the  duty  of  the  defendant  to  restore 
the  gate  when  he  finished  cleaning  the  race;  any  other  rule 
would  place  the  plaintiff's  meadow  at  the  defendant's  mercy. 
But  the  question  is,  Can  the  plaintiff  recover  in  this  form  of 
action?  The  defendant  says  he  cannot,  because  he  was  au- 
thorized, under  the  grant,  to  enter;  and  that  having  entered 
by  license,  he  cannot  be  held  for  consequential  damages,  in  an 
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action  of  trespass  quare  clausum  fregit;  that  if  the  plamtiff 
has  a  right  of  action,  it  should  have  been  case.  We  have  al- 
ready said  that  the  defendant  had  the  right  of  entry,  and  there 
can  be  no  recovery  here,  unless  he  exceeded  the  license,  or 
abused  his  authority.  If  he  did,  he  must  be  treated  as  if  he 
had  entered  without  license.  If  the  defendant  took  down  the 
gate,  and  refused  or  neglected  to  restore  it  to  its  place  again, 
after  the  necessity  for  its  removal  was  gone,  and  his  swine  en- 
tered the  meadow  at  that  point,  and  committed  the  injuries 
complained  of,  then  he  did  abuse  his  authority,  and  the  plain- 
tiff is  entitled  to  recover.  The  jury  will  estimate  the  dam- 
ages." Defendant  excepted  to  this  charge.  Verdict  and 
judgment  for  plaintiff  for  seven  dollars  and  fifty  cents. 
Whereupon  defendant  sued  out  his  writ  of  error;  and  also  as- 
signed that  the  court  erred  in  taking  the  verdict  and  entering 
the  judgment  upon  all  of  the  counts  in  the  declaration,  the  evi- 
dence being  applicable  oidy  to  the  second  and  third  counts. 
The  first  was  the  usual  common  count  in  trespass  quare  clau* 
9um /regit;  while  the  second  and  third  particularly  set  fbrih 
the  facts  of  the  case. 

Seiliy  and  Sharp^  for  the  plaintiff  in  error. 

NiU  and  Kennedy j  and  J.  H.  MeCaideyj  for  the-defimdanfriD 
•nor. 

The  Court.  The  charge  of  the  learned  judgd  of  the  oommoD 
pleas  is  so  well  adapted  to  the  case,  and  so  just  in  its  princi- 
ples, that  we  do  not  feel  called  upon  to  do  more  than  express 
our  approval  of  it  It  is  quite  evident  that  the  verdict  is 
founded  on  the  second  and  third  counts;  but  the  first  is  good, 
and  it  is  does  not  hurt  the  defendant  that  the  judgment  was 
entered  on  all  of  them. 

Judgment  a£Brmed. 


Adams  Expbbss  Company  v.  Egbbbt. 

rss  PsmrmTAiru.  Btati,  Bsaj 

DixAois  lOB  Bbsach  of  CoimtAor  xun  bs  Frozdiatb  OoanrnqinncB  c« 

•R»«Anw     A  possible  loss  is  not  saffioient  ground  for  oompensation. 

Loss  OF  PbOFIXB  WHZOH  must  HAVB  RkSULTXD  IBOM  FULmLMXHT  of  OOB- 

traot  may  be  compensated  in  damages 

VaiLUBa   OF   BXFBXSS    COMPAVT   TO   DnjYEE   ABGHXnOTUBAL   FliAll%  hf 

whioh  the  sender  thereof  is  prerented  from  oompetmg  for  a  pnminni» 
results  in  a  proximate  loss— the  loss  of  opportonity  to  oempete  and  to 
sooh  loss  the  sender  may  reoorer  damages. 
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IjOSS  07  OFFOKTUinTT  TO  COKPITB  TOR  PbIZB  IS  SUOH  LO08  AS  WXUL  EfH* 

TLB  IvjuvsD  Pabtt  TO  NOMINAL  Damaqss;  Uat  to  reoom  mon^  Aotaal 
injuxy  mnst  be  prored. 

Assumpsit.    The  opinion  states  the  factA, 
WiUiamson  and  S.  Hepburn,  tor  the  plaintiff  in  error. 
Waits  and  Parlery  for  the  defendant  in  error. 

By  Court,  Strong,  J.  The  express  company  are  oommoQ 
carriers.  In  1858  lliey  received  from  the  plaintiff  below  a 
box  containing  plans  and  specifications,  to  be  forwarded  to  a 
committee  who  had  offered  a  premium  of  five  hundred  dollars 
to  the  successful  competitor  for  the  best  plans  for  the  Touro 
alms-house,  at  New  Orleans.  The  plaintiff's  drawings  were 
sent  for  competition.  In  consequence  of  the  default  of  the 
company,  they  were  not  delivered  until  after  the  appointed 
day  for  receiving  them,  nor  until  after  the  premium  had  been 
awarded.  The  committee  was,  however,  then  convened,  and 
the  plans  were  examined.  On  the  trial,  it  was  proved  by  one 
member,  the  only  one  whose  testimony  was  taken,  that,  in  his 
opinion,  the  plans,  had  they  been  received  in  time,  would  not 
have  been  adopted,  because  they  did  not  suit  the  climate,  and 
because  they  were  altogether  objectionable.  This  is  an  action 
against  the  company  to  recover  damages  for  the  breach  of 
their  contract  to  deliver  in  time,  and  the  question  is,  What  it 
the  proper  rule  for  the  measurement  of  damages? 

It  is  doubtless  true  that  in  all  actions  for  the  breach  of  a 
contract,  the  loss  or  injury  for  which  damages  are  sought  to 
be  recovered  must  be  a  proximate  consequence  of  the  breach. 
A  remote  or  possible  loss  is  not  sufficient  ground  for  compen- 
sation. There  is  no  measure  for  those  losses  which  have  no 
direct  and  necessary  connection  with  the  stipulations  of  the 
contract,  or  which  are  dependent  upon  contingencies  other  than 
the  i)erformance  of  the  contract,  and  which  are  therefore  inca- 
pable of  being  estimated.  With  no  certainty  can  it  be  said 
that  such  losses  are  attributable  to  the  wrongful  act  or  omis- 
sion of  him  who  has  violated  his  engagement.  But  on  the 
other  hand,  the  loss  of  profits  or  advantages,  which  must  have 
resulted  from  a  fulfillment  of  the .  contract,  may  be  compen- 
flated  in  damages,  when  they  are  the  direct  and  immediate 
firuits  of  the  contract,  and  must  therefore  have  been  stipulated 
for,  and  have  been  in  the  contemplation  of  the  parties  when  it 
was  made. 

Applying  this  rule  to  the  present  case,  why  was  not  the  loss 
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of  the  opportunity  to  compete  for  the  premium  (whatever  may 
have  been  its  value)  an  immediate  consequence  of  the  breach 
of  the  contract  ?  Why  was  not  that  loss  in  contemplation  of 
the  parties  ?  The  company  undertook  to  transport  the  box  to 
the  committee  appointed  to  award  the  premium.  The  purpose 
of  the  contract  was  to  secure  to  the  plaintiff  the  privilege  of 
competition.  Certainly  he  must  have  had  that  in  contemplar 
tion,  and  if  the  company  were  informed  of  the  object  of  the 
transmission,  the  loss  of  this  privilege  was  in  view  of  both 
parties  at  the  time  they  entered  into  the  contract  But  whether 
known  or  not  by  the  company,  the  loss  was  an  immediate 
result  of  their  negligent  breach.  We  do  not  now  stop  to  in- 
quire whether  the  defendants  can  be  held  liable  for  every 
consequence,  even  though  immediate,  which  cannot  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it.  Perhaps  if  the  special  circumstances  under 
which  the  contract  was  made,  and  which  occasioned  special 
and  unusual  injury  to  attend  its  breach,  were  unknown  to  the 
party  which  broke  it,  they  could  not  be  held  to  make  com- 
pensation for  more  than  the  amount  of  ii\jury  which  generally 
reeiplts  from  the  breach  of  such  contracts  in  cases  unattended 
by  any  special  circumstances.  We  are  inquiring  now,  how- 
ever, only  whether  the  loss  of  the  opportunity  by  the  plaintiff 
to  exhibit  his  plans  and  specifications  for  competition  was  or 
was  not  too  remote  a  consequence  of  a  breach  of  contract  to 
be  taken  into  consideration  by  the  jury.  We  cannot  perceive 
why  it  was  not  the  first  consequence,  proximate,  immediate. 
Some  doubt  may  be  suggested  arising  out  of  the  case  of  WaUon 
V.  Ambergate,  Nottinghamy  and  Boston  Railway  Company^  16 
Jur.  448,  a  case  in  the  queen's  bench,  England,  the  facts  of 
which  closely  resemble  those  of  the  present  case.  There  a 
prize  had  been  offered  for  the  best  plan  and  models  of  a 
machine  for  loading  colliers  from  barges,  and  plans  and  models 
for  the  competition  were  to  be  sent  by  a  certain  day.  The 
plaintiff  sent  a  plan  and  model,  accordingly,  by  a  railway,  but 
throu^  negligence  it  did  not  arrive  at  its  destination  until 
after  the  appointed  day.  The  court  appeared  to  be  of  opinion^ 
though  the  point  was  not  directly  raised,  that  the  proper 
measure  of  damages  was  the  value  of  labor  and  materials  ex- 
pended in  making  the  plan  and  model,  and  not  the  chance  of 
obtaining  the  prize,  the  latter  being  too  remote  a  ground  for 
damages.    Patteson,  J.,  said  that  the  right  principle  upon 
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which  damages  were  recoverable  was,  that  the  goods  were 
made  for  a  special  purpose,  which  had  been  defeated  by  the 
negligence  of  the  defendants,  and  thus  they  had  become  use- 
less. 

It  is  difficult  to  see  how  the  loss  of  the  time  and  labcr  ex- 
pended is  a  less  remote  consequence  of  the  breach  of  the  con- 
tract than  is  the  loss  of  the  opportunity  to  compete.  Nor  is 
it  apparent  how  the  value  of  the  labor  and  materials  expended 
upon  the  plan  and  model  in  that  case,  or  the  value  of  the  time 
and  labor  devoted  to  the  plans  and  specifications  in  this,  can 
be  regarded  as  any  measure  of  the  damages  sustained  in  con- 
sequence of  the  non-delivery  in  time  of  the  articles  sent,  unless 
the  opportunity  to  compete  for  the  prize  be  also  taken  into 
the  estimation.  If  the  chance  for  the  prize  is  too  remote,  if  it 
has  no  appreciable  value,  and  cannot  be  considOTed  by  the 
jury,  then  what  has  been  lost  by  the  breach  of  the  contract  to 
deliver  in  time?  Not  the  plans  and  specifications,  for  they  are 
still  in  existence.  The  plaintifl^  has  them.  The  time  and  labor 
would  have  been  lost,  without  any  breach  of  the  contract,  if  the 
plaintiff's  competition  for  the  prize  had  proved  unsuccessful. 
Their  loss  was  not,  therefore,  necessarily  a  consequence  of  the 
breach  of  the  contract  And  if  the  thne  and  labor  were  ex- 
pended solely  to  secure  a  chance  which  was  valueless,  how  can 
they  have  any  value?  They  are  certainly  as  remote  and  as 
contingent  as  is  the  chance  itself.  The  fact  appears  to  be  that 
the  opportunity  to  compete  is  what  gives  the  time  and  labor 
expended  any  value,  and  if  there  can  be  any  recovery  at  all, 
beyond  nominal  damages,  as  was  held  by  the  queen's  bench, 
it  must  be  because  the  loss  of  the  chance  for  the  prize,  as  it 
was  then  called,  or,  as  I  would  term  it,  the  loss  of  the  oppor- 
tunity to  compete  for  the  prize,  is  not  too  remote  to  be  con- 
sidered, and  because  its  worth  is  capable  of  being  measured. 

But  how  is  this  loss  to  be  estimated?  Suppose  the  engage- 
ment of  the  company  had  been  directiy  to  afford  to  the  plain- 
tiff an  opportunity  to  compete  for  the  premium  offered: 
could  he,  for  the  breach  of  such  an  engagement,  have  re- 
covered more  than  nominal  damages,  without  any  proof  that 
any  actual  injury  had  resulted  from  the  breach?  We  think 
not  To  entitie  a  plaintiff,  in  an  action  founded  on  a  con- 
tract, to  recover  more  than  nominal  damages  for  its  breach, 
there  must  always  be  evidence  that  an  actual,  substantial 
kes  or  injury  has  been  sustained,  unless  the  contract  itself 

ftimishes  a  guide  to  the  measurement  of  the  damages;  and 
Am.  nwx  Vol.  Lxxvni-a5 
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even  when  there  is  some  such  proof^  but  fhe  amoant  is  nn* 
certain,  courts  have  sometimes  directed  the  jury  to  allow 
the  smallest  sum  which  would  satisfy  the  proof:  Laicton  v. 
Sweeneyy  8  Jur.  964;  Clunnea  y.  Pezzey^  1  Campb.  8.  A  plain- 
tiff claims  compensation.  The  amount  of  that  compensa- 
tion is  a  part  of  his  case.  Whether  in  the  present  case  this 
plaintiff  sustained  any  actual  injury  depended  upon  the  de- 
gree of  probability  there  was  that  he  would  haye  been  a 
successful  competitor  if  the  contract  had  not  been  broken. 
If  his  plans  were  entirely  defectiye,  if  they  were  suited  better 
for  a  bridge  than  an  alms-house,  it  cannot  be  claimed  that  he 
was  damaged.  He  introduced,  howeyer,  no  eyidence  to  show 
that  there  was  the  least  probability  that  the  premium  would 
haye  been  awarded  to  him  had  his  plans  been  submitted  to 
the  conmiittee  in  time*  On  the  contrary,  the  defendants 
proyed  that,  doubtless,  he  must  haye  fEoled.  So  far,  then, 
from  there  being  proof  of  actual  damage,  it  was  disproyed. 
The  court  below,  howeyer,  instructed  the  jury  that  there  might 
be  a  recoyery  for  more  than  nominal  damages.  They  reyersed 
the  rule  generally  recognized,  that  the  plaintiff  must  show  a 
substantial,  real  injury,  and  cast  upon  the  defendants  the 
burden  of  preying  that  there  was  none.  In  this  we  think 
there  was  error.  The  second  point  of  the  defendants  should 
haye  been  affirmed  unqualifiedly.  Independent  of  the  de- 
fendants' eyidence,  the  plaintiff  was  not  entitled  to  recoyer 
more  than  nominal  damages,  because  he  had  not  proyed  any 
actual  damages,  and  the  chance  for  the  premium  was  con- 
tingent. Much  more  was  this  so  upon  the  whole  eyidence  in 
the  cause. 

The  obseryations  already  made  are  also  applicable,  in  part, 
to  the  answer  of  the  court  to  the  second  point  of  the  plaintiff, 
in  which  the  same  error  is  apparent. 

We  do  not  understand  the  court's  answer  to  the  plaintiff's 
third  point  as  it  is  understood  by  the  plaintiffs  in  error.  The 
court  could  not  haye  intended  to  instruct  the  jury  that  under 
any  circumstances  the  plaintiff  could  recoyer  for  loss  of  a 
chance  to  secure  reputation,  or  that  the  negligence  of  the 
defendants  alone  took  away  his  chance  of  obtaining  the 
premium.  Had  they  done  so,  it  would  haye  been  mistakea 
instruction. 

The  remaining  assignment  of  error  is  not  sustained. 

Judgment  reyersed,  and  a  venire  de  noeo  awarded. 
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Dakaob  gavvot  bb  Rbooyzbed  IK  Action,  ab  Gkvsbal  Bulb,  unlbss 
Thbt  abb  Natural  abd  Pbozdcatb  Consbqubhgb  of  tbe  act  or  omiaaioii 
«nnpUunod  of :  Patdkr.  (%q^CMfi0«m,  66  AiilDoo.  186»  and dted  omm Ib 
ooto  to  Mine  191;  WonaUr  ▼.  Oreat  Fcdla  I(fg,  Co.,  Id.  217,  and  dtationi 
tiMreto219;  Hdm  y.  McCfatigham,  Id.  68Si  extended  note  to  OrjfinT.Coioert 
$9Id.72i. 

LOBB  or  PBOWXTB,  WBBB  mat  bb  BaOQiTBBBD  AB  I>AlCAOB8:  Cff^in  ▼«  Col' 

mr,  69  Am.  Deo.  716;  and  extended  note  tiiereto  diMnuBing  the  ea^eet^  724- 
727;  caeee  eited  in  note  to  Bagk^  t.  SmUk,  61  Id.  761.  SpeonlatiTeb  pioepeo- 
ti?«»  lemotey  and  nnoertain  profiti  aie  never  taken  into  aoooont  in  estimatiiig 
daougea:  See  note  to  MaMerUm  t.  Jfcyor  qf  Brooiiifn,  42  Id.  49;  Ckmeia  Falb 
Ufy.  Co.  T.  Bogen^  66  Id.  602;  JMdrowT.  Nonit,  66  Id.  813L  Sodamagea 
vill  not  be  allowed  for  a  oogeotoialloia  of  profiti:  Note  to  iBIancftanl  ▼.  El^^ 
94  Id.  267.  Bat  prafiti  wiiioli  party  woold  probaUj  baTe  made  Imt  fbr 
dflfondant's  prerention  may  ■ometimes  be  eatimated  aa  damagei:  DomM  t. 
/oee^  62  Id.  194. 

SfBOIAI.  DaMAOB  OABVOT  bb  PBOTBD  UBLBBi  AlUMBD  nr  DBOLABAnOBt 

AMMeff  T. /onei^  48 Am.  Doe.  69;  JB^Im ▼.  JfeOnv^  Batspa* 

eial  damages  are  not  required  to  be  ihoini  bj  plaintiff  in  order  that  he  may 
noover  npon  a  oontract^  when  he  haa  pro?ed  a  breaoh  thereof;  he  is  entitled 
to  At  least  nominal  damages:  Hekhem  t.  JTawrftfon,  61  Id.  122. 

Tbb  fbotoipal  oasb  WA8  cnBD  in  eadh  of  the  foQowing  aathorities  and 
to  the  point  stated:  Li  ereiy  ease  of  damages  for  a  breach  of  oontract^  the 
kas  or  injnry  for  which  damages  are  allowiible  nmst  be  the  proodmate  con- 
•eqnenoe  of  the  injnry.  A  remote  or  poasible  injniy  isnotasnffident  groond 
for  compensation:  Fettkr  ▼.  Love,  48  Pa.  fit  410;  WcUfw.  StmdAakef^Wld. 
463;  PUUburg  Coal  Co.  ▼.  Foster,  69  Id.  869.  Bat  profits  may  be  reoorered 
where  they  are  part  and  parcel  of  the  contract  itself  entering  into  and  con- 
ititating  a  portion  of  ite  Teiy  demente;  something  stipulated  tar,  the  ri^t 
to  the  enjoyment  of  which  is  just  as  dear  and  plain  as  the  right  to  the  enjoy- 
'loent  of  any  other  stipulation:  /Vnafpodbsr  ▼.  Jonet,  106  Id.  242.  There  is 
no  measore  for  remote  or  poesible  losses  but  the  loss  of  profits  or  adyantage% 
which  most  have  resalted  from  a  fulfillment  of  the  contract  may  be  compen* 
«ted  in  damages,  when  they  are  the  direct  and  immediate  fruits  of  the  con- 
tiacti  and  must,  therefore,  haTo  been  stipulated  for,  and  haye  been  in  the 
contemplation  of  the  parties  when  it  was  made:  Pitttbmy  Coal  Co.  ▼.  Foster, 
60  Id.  369;  ^enfer  ▼.  Xoee,  48  Id.  410.  Li  the  ease  last  cited,  it  was  held  that 
the  meaaure  of  damages  for  the  breach  of  a  contract  to  deliyer  loge  is  the 
difference  between  the  contract  price  at  the  time  and  place  where  they  were 
to  be  delivered  and  the  market  price  at  the  same  time  and  place;  and  that 
defendant's  offer  to  prove  his  damages  as  a  manufacturer  of  lumber  by  reason 
of  the  non-fulfiUment  of  the  contract^  and  also  because  of  his  mill  standing 
idle  for  the  want  of  logs  on  which  to  operate,  was  laying  too  broad  a  ground 
for  damages^  and  could  not  be  shown  unless  such  resulto  were  in  contempla- 
tion of  the  contracting  parties  at  the  time  of  the  contract.  The  prindpal  case 
was  cited  to  the  point  that  such  damages^  unless  in  view  of  the  parties  at  the 
time  of  contracting^  nmst  be  regarded  as  wanting  in  the  directness  at  prox* 
required  by  settled  aathcrity. 


Brothers  v.  McCurdt.  [Peon. 

Bbothebs  V.  McCuBDY. 

[85  PIHVSTLTAKIA  STATB,  407.J 
0(MII>1TIOH»  Dl  RbSTRAIMT  OF  AUENATTOV,  ASVKXXD  Tp  EflTAXS  Dl  Fn^SDI- 

pLEy  IB  TO  BB  Strictly  Conbtrubd,  m  it  is  against  the  genenl  pdiey  ef 

the  law. 
^'Ofrb**  OB  "Attempt"  to  Aldui  canbot  be  RBarBAiBBDw    Such  a  pio- 

hibitioii  is  too  vagne  and  onoertain;  and  therefore  Toid,  for  an  offer  is 

not  an  issuable  fact. 
**AonjAL"  Alibbatiom  is  not  wmnB  Ck>BDinoN  against  "Ohkb"  to 

Alibn. 
Condition  Annbxbd  to  Dbvisb  in  Fbb  that  Dbvisib  shall  not  "  OmB** 

TO  Alien  bob  Pabtioitlab  Pubfobb  n  Void  for  uncertainty;  and  the 

devisee  will  take  an  indefeasible  estate. 

Ejectment  by  William  Brothers  and  other  heirs  of  Joseph 
Brothers,  deceased,  against  James  McCnrdy,  BUen  B.  McCnrdy, 
and  Bli  Price,  for  a  lot  of  ground  on  Third  street,  in  Lewiston. 
Joseph  Brothers,  through  whom  the  plaintiffs  claimed,  origi- 
nally owned  the  premises.  In  1840,  he  devised  the  same  by 
will  to  his  son,  James  Brothers,  subject,  however,  to  the  condi- 
tion that  James  should  not  sell  the  lot  to  any  person  for  the 
purpose  of  making  brick  or  carrying  on  the  brick-making 
business.  More  especially  was  it  the  testator's  will  that  James 
should  not  sell  the  lot  to  Lotz  and  Beasley;  and  declared  that 
his  bequest  of  the  lot  should  be  void,  *'  in  case  of  an  offered 
sale,"  contrary  to  his  will,  by  his  son  James;  and  that  the  lot 
was  to  be  held  in  common  among  his  other  heirs,  should  James 
^^  offer  to  sell,"  etc.  Lotz  and  Beasley  were  the  only  brick- 
makers  in  Lewiston  in  the  life-time  of  Joseph  Brothers.  They 
owned  the  adjoining  lot,  and  used  it  in  their  business.  They 
had  often  tried  to  buy  the  lot  of  Joseph  Brothers,  but  the  latter 
refused  to  sell  it  to  them.  But  after  his  death  James  did 
offer  to  sell  the  lot  to  them,  and  Daniel  Fichthom  adviAed 
them  to  purchase  it,  saying  that  the  condition  in  the  will  was 
void.  In  1840,  James  sold  and  conveyed  the  lot  to  Fichthom; 
and  recited  in  his  deed  that  it  had  been  devised  to  him  by  his 
father,  Joseph  Brothers,  subject  to  certain  restrictions  in  his 
will.  Fichthom  and  wife,  in  1857,  conveyed  the  premises  to 
BUen  B.  McCurdy,  the  wife  of  James  McCurdy.  Verdict  and 
judgment  for  the  defendants. 

Elder  and  TFbocb,  for  the  defendants  in  error. 

By  Court,  Read,  J.  Conditions  in  restraint  of  alienation 
upon  estates  in  fee-simple  should  be  strictly  constmed,  being 
against  the  general  policy  of  the  law*    In  this  case,  it  is  not 
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the  sale,  but  the  offer  to  eell,  which  forms  the  breach  upon 
which  the  estate  is  to  pass  from  James  to  the  other  heirs  of 
the  testator.  "My  bequeath  of  said  lot  to  be  Toid  in  case  of 
an  offered  sale,  contrary  to  my  will,  by  my  son  James;  and  the 
said*  lot  to  be  held  in  common  among  my  other  heirs  should 
my  son  James  offer  to  sell  as  aforesaid/'  says  the  will. 

In  Pierce  v.  Win,  1  Vent.  321,  where  there  was  a  devise  to 
one,  and  to  the  heirs  male  of  his  body,  with  a  proviso  that  if 
he  does  attempt  to  alien,  then  immediately  his  estate  should 
cease  «nd  another  should  enter,  "the  court  held  the  condition 
vdd;  for  a  man  cannot  be  restrained  from  an  attempt  to  a  lien, 
for  non  constat  what  shall  be  adjudged  an  attempt,  and  how 
can  it  be  tried?  And  when  the  express  words  are  so,  there 
shall  not  be  made  another  sort  of  condition  than  the  will 
imports."  The  same  doctrine  is  laid  down  in  MUdmay'e  CoMy 
6  Co.  42;  Corbefe  Cdse,  1  Id.  85;  and  by  Rogers,  arguendo,  in 
Ware  v.  Cawa,  10  Bam.  &  Cress.  435,  where  he  says:  "Now, 
although  a  condition  prohibiting  an  act  be  good,  yet  the  pro- 
hibition of  an  offer  or  attempt  is  too  vague  and  uncertain,  and 
therefore  void,  for  an  offer  is  not  an  issuable  fact:  Pierce  v.  Win, 
1  Vent.  321;  S.  C,  Pollexfen,  435;  and  according  to  that  case, 
where  the  condition  is  against  the  offer  to  alien,  actual  aliena- 
tion is  not  within  the  condition;"  and  the  court  held  this  to  be 
the  law. 

The  condition  in  restraint  in  the  present  case  is  therefore 
vdd,  and  James  took  an  indefeasible  estate  in  fee-simple, 
which  is  now  vested  in  the  defendant  Ellen  E.  McCurdy.  The 
judgment  is  therefore  affirmed,  although  for  a  different  reason 
thap  that  assigned  by  the  court  below. 

Judgment  affirmed. 

RvtBAnrs  on  Alienation  are  diseoMed  in  De  Peiftter  ▼.  Mkhael,  67  Am. 
Dee.  470^  and  extended  note  thereto  488-489.  As  to  validity  of  oondition  in 
deriM  restraining  alienation,  see  note  to  BramkcUl  ▼.  Ferrkt  67  Id.  119. 

Conditions  AGAnrsT  Auxnation  abs  SiBunxT  CoNBranxD:  See  note  to 
De  Pettier  t.  Miduxel,  57  Am.  Dec  496. 

Aa  TO  "Attemptino "  oa  "Ovtkbino*'  to  Alixnatb:  See  note  to  I>$ 
Ptfftkr  ▼.  Mkkael,  57  Am.  Deo.  496^  where  each  provisions,  it  is  said,  are 
vdinari^  held  Yfod  for  uncertainty,  if  not  aided  by  other  woidst 
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Loudon   Savings  Fund  Society  v.  Hagbbstown 

Savings  Bank. 

\»  PKifNrrtyANiA  State,  496b] 
Faot  akd  Soopb  of  Aoikot  Obbatbd  and  Pbovxd  bt  Wbrivo  abk 

QvBsnoKS  OF  Law,  aad  are  properly  decided  by  the  ooart. 
Fact  and  Soofx  of  Aqknot  not  Cbxatxd  bt  Wiutino,  bat  implied  from 

the  condact  of  the  principal  and  proved  by  witnesses,  are  questions  of 

iaot,  and  should  be  left  to  the  jury. 

GlNXBAL  AOXNT  IS  ONB  HAVINO  AUTHOBITT  TO  TrANSAOT  AlL  OF  AnOTSBB^ 

BusiNBSS  of  a  particular  kind;  and  the  employer  is  bound  by  all  the 

agent's  acts  done  within  the  scope  of  his  employment. 
Spioial  Agxnt  is  Onb  Emplotbd  ABOUT  Spboifio  Acts  ONLY;  and  the 

employer  is  not  bound  by  the  a^^ent's  action  unless  the  latter's  anthar-> 

ity  is  strictiy  pursued. 
Partnxb  IB  Gbnk&al  Aqbnt  fob  his  FiBii,  but  only  within  the  scope  of  its- 
business. 
Okbtificatb  of  DxpoaiT  is  not  Nbqotiablb  Instbumxht,  such  as  will  en» 

able  an  indorsee  to  maintain  an  action  on  it  in  his  own  name. 
AssioNOB  OF  Cbbtiiigatx  of  Deposit  not  Nbootiablb  is  not  Oompbebbt- 

WiTNXSS  to  support  it  in  an  action  by  the  transferee. 
Dbibndant  may,  if  WnxiNO,  bb  Bxaionbd  as  Witnbbb  for  plaintiff  in  an. 

action  of  hidMatua  aa9mmp9iL 

Assumpsit  by  the  Hagerstown  Savings  Bank  against  Williaia 
McOratli  and  forty-two  other  persons  doing  business  in  the 
name  of  the  London  Savings  Fund  Society.  The  opinion  sof^ 
ficiently  states  the  facts. 

ReUly  and  Sharpej  for  the  plaintiffs  in  error. 

McLeUand  and  MeClure,  for  the  defendants  in  error. 

By  Court,  Woodward,  J.  The  Hagerstown  Savings  Bank 
brought  this  action  of  a89ump9it  against  William  McGrath 
and  his  numerous  co-defendants,  as  partners  trading  and  doing, 
business  under  the  name  and  style  of  the  Loudon  Savings 
Fund  Society.  The  first  count  in  the  plaintiff's  ndrr.  i» 
founded  upon  a  ''certain  writing  obligatory,  commonly  called 
a  certificate  of  deposit,  for  the  sum  of  five  thousand  dollars,, 
signed  by  H.  Easton,  treasurer  of  said  Loudon  Savings  Fund 
Society  (who  had  full  power  conferred  upon  him  to  do  such 
act),  and  then  and  there  delivered  said  certificate  of  deposit 
to  said  plaintiff,  and  thereby  promised  to  pay  said  plaintiff 
said  sum  of  five  thousand  dollars,  six  months  after  the  date 
thereof,  with  interest  at  six  per  cent."  The  second  count  ia 
upon  a  certificate  for  a  deposit  of  Uke  sum,  made  by  H. 
Easton,  and  by  him  indorsed,  but  delivered  by  the  defendanta 
to  the  plaintiff.    Then  follow  the  common  money  counts. 
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The  copy,  of  the  certificate  of  deposit  shows  that  it  was 
issued  on  the  first  of  January,  1857,  by  H.  Easton,  treasnreri 
to  himself  for  five  thousand  dollars,  payable  to  his  order  six 
months  after  date,  with  interest  at  six  per  cent,  and  by  him 
indorsed  in  blank. 

Besides  all  the  general  pleas,  the  defendants  pleaded  spe- 
cially: 1.  That  the  said  writing  obligatory  was  not  their  act 
or  deed;  2.  That  Hezekiah  Easton  had  no  power  or  authority^ 
as  treasurer  of  the  Loudon  Association  or  otherwise,  to  sign  or 
indorse  the  certificate,  and  that  he  issued  it  fraudulently  and 
corruptly,  without  the  knowledge  or  authority  of  the  defend- 
ants, of  all  which  the  plaintiff  had  knowledge  when  the  cer- 
tificate came  into  their  possession;  8.  That  Hezekiah  Easton 
was  not  treasurer  of  the  Loudon  Savings  Fund  Society  when 
the  said  writing  was  made;  4.  That  the  defendants  did  not 
make  said  paper,  nor  deliver  the  same  to  the  plaintiff;  6.  That 
Easton  did  not  deposit  the  five  thousand  dollars  mentioned  in 
said  certificate,  but  was  largely  indebted  to  said  society;  6. 
That  the  plaintiff  is  not  a  b<ma  fide  holder  of  said  certificate 
for  value;  7.  That  the  proceeds  of  said  certificate  did  not  go 
into  the  business  of  the  defendants,  but  were  appropriated  by 
said  Easton,  and  that  the  plaintiff  knew  such  use  of  the  funds 
was  intended.  By  means  of  these  numerous  pleas,  and  the 
points  submitted  on  the  one  side  and  the  other,  the  case  was 
presented  in  every  possible  aspect. 

On  the  trial  of  the  cause,  the  learned  judge  directed  the  jury 
to  return  a  verdict  for  the  amount  of  the  plaintiff's  claim,  and 
declined  to  submit  any  question  of  fact  for  their  decision.  To 
the  admission  of  evidence,  and  the  refusal  of  the  court  to  give 
instructions  prayed  for,  sixteen  errors  are  assigned,  which  I 
do  not  propose  to  consider  in  consecutive  order,  though  all 
that  is  material  in  them  shall  be  noticed. 

It  is  apparent  that  the  great  question  raised  upon  the  record 
had  reference  to  the  character  and  extent  of  Easton's  authority 
as  the  agent  of  the  defendants.  The  party  who  avails  himself 
of  the  act  of  an  agent  must,  in  order  to  charge  the  principal, 
prove  the  authority  under  which  the  act  is  done.  If  the 
authority  be  created  by  power  of  attorney  or  other  writing, 
the  instrument  itself  must  in  general  be  produced;  and  since 
the  construction  of  writings  belongs  to  the  court,  and  not  to 
the  jury,  the  &LCi  and  scope  of  the  agency  are,  in  such  cases, 
questions  of  law,  and  are  properly  decided  by  the  judge.  But 
<he  auihority  may  be  by  parol,  or  it  may  be  implied  firom  the 
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conduct  of  the  employer  in  sanctioning  the  credit  given  to  a 
person  acting  in  his  name.  And  in  many  cases  the  acts  of  an 
agent,  though  not  in  conformity  to  his  authority,  may  yet  be 
binding  upon  his  employer,  who  is  left,  in  such  cases,  to  seek 
his  remedy  against  his  agent.  Whether  an  employer  be  or  be 
not  bound  by  such  acts  as  are  not  conformable  to  ^e  commis- 
sion given  by  him,  depends  principally  upon  the  authority 
being  general  or  special.  By  a  general  agent  is  understood, 
not  merely  a  person  substituted  in  the  place  of  another,  for 
transacting  all  manner  of  business,  but  a  person  whom  a  man 
puts  in  his  place  to  transact  all  his  business  of  a  particular 
kind,  as  to  buy  and  sell  certain  kinds  of  wares,  to  negotiate 
certain  contracts,  and  the  like.  An  authority  of  this  kind 
empowers  the  agent  to  bind  his  employer  by  all  acts  within 
the  scope  of  his  employment,  and  that  power  cannot  be  limited 
by  any  private  order  or  restriction,  not  known  to  the  party 
dealing  with  the  agent.  A  special  agent  is  one  who  is  em- 
ployed about  one  specific  act,  or  certain  specific  acts  only,  and 
he  does  not  bind  his  employer  unless  his  authority  be  strictly 
pursued:  Paley  on  Agency,  199  et  seq.  "A  general  authority,'' 
said  Lord  Ellenborough,  in  Whitehead  v.  Tuckettj  15  East,  408, 
"does  not  import  an  unqualified  one,  but  that  which  is  derived 
from  a  multitude  of  instances;  whereas  a  particular  authority 
is  confined  to  an  individual  instance."  And  in  all  instanoes 
where  the  authority,  whether  general  or  special,  is  to  be  implied 
from  the  conduct  of  the  principal,  or  where  the  medium  of 
proof  of  agency  is  per  testeSy  the  jury  are  to  judge  of  the  credi- 
bility of  witnesses  and  of  the  implications  to  be  made  from 
their  testimony. 

As  the  plaintiff  here  did  not  produce  any  written  evidence 
of  Easton's  agency,  it  was  the  duty  of  the  court  to  infimn  the 
jury  what  constitutes  agency,  express  or  implied,  special  tor 
general,  and  to  refer  to  them  the  questions:  1.  Whether  the 
evidence  satisfied  them  that  Easton  was  either  the  general  or 
special  agent  of  the  defendants;  and  2.  Whether  the  issuing  of 
the  certificate  in  suit  was  within  the  scope  of  his  authority: 
Peries  v.  Aycinena^  3  Watts  <&  S.  79;  Jordan  v.  Stewart^  23  Pa. 
St  247;  Seiple  v.  Irwin,  30  Id.  518;  WtUiams  v.  GeUy,  81  Id. 
461  [72  Am.  Dec.  767]. 

Or,  if  it  was  not  a  case  of  strict  agency,  if  Easton  acted  with- 
out any  authority  in  issuing  the  certificate,  or  transcended 
such  as  had  been  delegated  to  him,  the  question  of  ratification 
by  the  defendants  was  also  a  mixed  question  of  law  and  fact. 
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What  would  in  law  amount  to  ratification  was  for  the  court; 
whether  such  proofs  were  found  in  the  case  was  for  the  jury. 
Such  adoptive  authority  relates  hack  to  the  time  of  the  original 
transaction,  and  is  deemed,  in  law,  the  same  to  all  purposes 
as  if  it  had  been  given  before:  Lawrence  v.  Taylovy  6  Hill,  107- 
113;  and  see  1  Livermore  on  Principal  and  Agent,  44-60; 
Philadelphia  W.  &  B.  RaUraad  Company  v.  Cowell,  28  Pa.  St 
387  [70  Am.  Dec.  128]. 

The  main  argument  of  counsel  in  support  of  the  court's  entire 
withdrawal  of  the  case  from  the  jury  rests  on  the  law  of  part- 
nership. Easton  was  a  partner  in  business  with  the  defend- 
ants, the  acting  partner  to  whom  the  conduct  of  the  business 
of  the  defendants  had  been  almost  wholly  committed  for  a 
long  time;  and  hence  it  is  correctly  inferred  that  the  saving 
fund  sdciety  so  accredited  him  to  the  world  as  to  bind  his  co- 
partners, by  his  dealings  with  innocent  parties  within  the  scope 
of  the  business  of  the  partnership. 

The  authorities,  as  may  be  seen  by  consulting  Qow,  Story, 
Collyer,  or  any  other  standard  work  on  partnership,  abundantly 
sustain  the  proposition  that  each  partner  is,  in  contemplation 
of  law,  the  general  agent'of  the  partnership.  ''  When  a  partner- 
ship is  formed  for  a  particular  purpose,"  said  Chief  Justice 
Marshall,  in  Wiviehip  v.  Bank  of  United  States^  6  Pet.  661, 
''  it  is  understood  to  be,  in  itself,  a  grant  of  power  to  the  acting 
members  of  the  company  to  transact  its  business  in  the  usual 
way.  If  that  business  be  to  buy  and  sell,  then  the  individual 
buys  and  sells  for  the  company,  and  every  person  with  whom 
he  trades  in  the  way  of  its  business  has  a  right  to  consider 
him  the  company,  whoever  may  compose  it.  The  articles  of 
copartnership  are,  perhaps,  never  published.  They  are  rarely, 
if  ever,  seen,  except  by  the  partners  themselves.  The  stipula- 
tions they  may  contain  are  to  regulate  the  conduct  and  rights 
of  the  parties,  as  between  themselves.  The  trading  world,  with 
whom  the  company  is  in  perpetual  intercourse,  cannot  indi- 
vidually examine  ^ese  articles,  but  must  trust  to  the  general 
powers  contained  in  all  partnerships.  The  acting  parties  are 
identified  with  the  company,  and  have  power  to  conduct  its 
uimal  business  in  the  usual  way." 

These  observations  were  made  in  a  case  where  the  several 
defendants  were  engaged  in  the  soap  and  candle  business,  and 
they  were  all  held  liable  on  notes  indorsed  by  Winship  in  the 
firm  name,  notwithstanding  the  restrictions  imposed  on  him 
by  the  articles  under  which  he  was  acting,  and  notwithstand- 
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ing  the  money,  or  some  of  it,  was  misapplied  to  his  own  pur* 
poses.  This  case  is  a  strong  illustration  of  the  commercial 
principles  which  permeate  the  contract  of  partnership.  In 
strictness,  it  is  applicable  only  to  commercial  transactions. 

The  general  principles  stated  by  the  chief  justice  in  the  same 
case  are  applicable  to  all  partnerships,  whether  conmierciid 
or  not  in  their  pursuits.  He  said:  "No  man  can  be  pledged 
but  by  himself  If  he  is  to  be  bound  by  another,  that  other 
must  derive  authority  from  him.  The  power  of  an  agent  is 
limited  by  the  authority  given  him;  and  if  he  transcends  that 
authority,  the  act  cannot  affect  his  principal;  he  acts  no  longer 
as  agent.  The  same  principle  applies  to  partners.  One  binds 
the  others  so  far  only  as  he  is  the  agent  of  the  others." 

Now,  it  is  material  to  observe  that  in  the  case  in  hand  the 
learned  judge  withdrew  the  facts  from  the  jury,  on  Ihe  as* 
sumption  that  Easton's  act  was  within  the  scope  of  the  busi* 
ness  of  the  partnership  of  which  he  was  a  member;  that  he  was 
conductiiig  "its  usual  business  in  the  usual  way."  And  the 
argument  of  the  learned  counsel  rests  on  the  same  assumption. 

But  what  right  had  either  court  or  counsel  to  assume  that 
point?  Surely  it  was,  in  its  nature,  a  question  of  fieu^t,  and  there* 
fore  belonged  to  the  jury  to  decide,  unless  it  might  be  legiti- 
mately assumed.  It  was  properly  assumed,  we  are  told,  because 
the  evidence  was  all  one  way.  If  this  were  sound  in  point  of  doc- 
trine, it  is  not  correct  in  fact  On  the  contrary,  the  plaintiff's 
counsel  may  find  it  difficult  to  persuade  a  jury  that  Easton  was 
doing  the  company's  usual  business  in  the  usual  way  when  he 
issued  the  certificate  in  suit.  If,  to  ascertain  what  was  their 
proper  business,  the  constitution  be  appealed  to,  that  establishes 
a  saving  fund  society  "  for  the  purpose  of  securing  to  the  prudent 
and  industrious  a  safe  and  profitable  investment  for  such  small 
sums  of  money  as  may  be  saved  from  their  earnings."  The 
joint  funds  were  to  consist  of  deposits  of  money,  and  such 
public  stocks  and  other  securities  as  said  deposits  may  be  in- 
vested in,  and  the  profits  of  such  deposits  and  investments. 
Such  dividends  as  would  not  impair  the  deposits,  or  otherwise 
injuriously  affect  the  interests  of  the  institution,  were  to  be 
made  once  every  six  months,  and  weekly  depositors  were  to 
share  in  the  dividends.  By  article  12,  the  funds  were  limited 
to  fifty  thousand  dollars,  and  the  property  in  which  these 
were  invested  was  to  be  alone  responsible  for  the  debts  and 
engagements  of  the  society.  And  no  person  to  whom  the  so- 
ciety should  become  indebted  should,  on  any  pretense  what- 
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ever,  have  recourse  against  the  separate  property  of  an v  member^ 
farther  than  should  be  necessary  to  compel  the  faithful  appli- 
cation of  the  funds  of  the  society  to  the  purposes  to  which 
they  were  by  the  constitution  made  liable.  And  it  was  ex- 
pressly declared  that  no  engagement  could  be  legally  made  in 
the  name  or  on  behalf  of  the  society,  nor  any  valid  check| 
draft,  or  order  be  given  or  passed  thereon,  unless  the  same 
should  contain  a  limitation  or  restriction  to  that  effect. 

The  by-laws  contain  a  variety  of  provisions  for  the  regula- 
tion of  the  society's  business,  and  legalize  deposits  even  of 
twelve  and  one  half  cents;  but  no  interest  was  to  be  allowed 
on  deposits  until  they  amounted  to  five  dollars.  Resolutions 
were  adopted,  in  pursuance  of  the  by-laws,  in  1838, 1847, 1860^ 
and  1856,  fixing  and  changing  the  rates  of  interest  to  be  paid 
on  deix)sits,  according  to  time  and  amount,  the  highest  rate  of 
which  was  not  to  exceed  five  per  cent  per  annum. 

I  do  not  find  a  syllable  in  these  documents  which  looked  to 
the  borrowing  of  money,  or  to  any  business  in  which  loans 
would  be  required.  They  were  given  in  evidence  by  the  plain- 
tiffb,  in  connection  with  the  certificate  of  deposit,  to  show  that 
the  certificate  was  authorized.  The  third  article  of  the  consti- 
tution empowers  the  treasurer  to  receive  all  moneys  of  the 
society,  and  to  disburse  them  under  regulations  of  the  presi- 
dent and  directors;  by  the  second  section  of  the  by-laws,  every 
depositor  was  to  be  ftimished  with  a  book  containing  a  dupli- 
cate of  his  or  her  account,  in  which  deposits  were  to  be  entered 
by  the  secretary  or  treasurer,  which  book  was  to  contain  such 
extracts  from  the  constitution  and  by-laws  as  would  sufficiently 
define  the  rights  of  such  depositor  and  of  those  who  might  claim 
under  him;  and  by  the  resolutions,  the  treasurer  was  to  allow 
the  prescribed  rates  of  interest  on  special  deposits.  Certificates 
of  deposit  do  not  seem  to  be  provided  for,  and  certainly  ficti- 
tious certificates,  representing  no  deposits,  but  created  only  to 
borrow  money  upon,  are  nowhere  contemplated. 

By  Easton  himself,  however,  the  plaintiff  proved  that  he 
had  authority  to  issue  certificates  for  special  deposits;  and 
that  he  frequently  issued  certificates  without  consulting  the 
board.  A  long  list  of  certificates  also  was  exhibited,  issued  by 
William  Baker,  a  former  treasurer,  to  himself;  some  of  them 
for  the  use  of  third  persons,  others  to  himself  as  guardian^ 
and  others  to  himself  individually.  From  this  evidence,  a  jury 
might  fairly  have  inferred  that  had  the  Hagerstown  Bank 
deposited  five  thousand  dollars  with  the  society,  Easton  was 
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aufhorized  to  issue  a  certificate  therefor  in  his  own  name,  and 
to  deliver  it,  by  indorsement  or  otherwise,  to  the  Hagerstown 
Bank.  Bnt  let  it  be  observed  that  this  evidence  tended  to 
prove  an  authority  only  to  issue  certificates  for  deposits. 
Easton  swore  that  he  had  no  authority  to  borrow  money,  ex- 
cept what  was  conferred  by  the  constitution,  by-laws,  and 
resolutions  of  the  board  of  directors;  and  that  there  never  was 
any  resolution  of  the  board  authorizing  him  to  borrow  money 
from  the  Hagerstown  Bank.  Easton  was  treasurer  from  the 
first  of  January,  1853,  until  July,  1857.  His  transactions  with 
the  Hagerstown  Bank  were  as  £d11ows:  On  the  fourteenth  of 
June,  1854,  the  bank  deposited  three  thousand  dollars,  and 
took  Easton's  certificate  of  deposit  therefor  at  four  per  cent 
The  funds  were  obtained  for  circxdation,  and  were  to  be  re- 
placed by  eastern  exchanges.  In  July,  1854,  two  thousand 
dollars  were  borrowed  on  the  same  terms,  and  repaid  in  Octo- 
ber, 1854.  On  the  eighth  of  March,  1855,  seven  thousand  dol- 
lars were  borrowed  in  the  same  manner.  This  loan  was  made 
before  the  three-thousand-doUar  certificate  fell  due.  July, 
1855,  the  two  certificates  for  three  thousand  dollars  and  seven 
thousand  dollars  were  taken  up,  and  a  new  one  taken  for  ten 
thousand  dollars.  In  June,  1856,  five  thousand  dollars  were 
paid,  and  the  certificate  in  suit  was  taken.  The  change  in  the 
form  of  the  certificate  and  in  the  rate  of  interest  was  made 
because  the  society  failed  to  furnish  exchange  as  agreed. 

The  first  of  these  certificates  was  the  only  one  entered  on 
the  books  of  the  society.  Easton  says  the  directors  had  no 
knowledge  of  the  change  in  the  form  of  the  certificate,  nor  did 
they  assent  to  it;  that  the  money  was  got  for  the  purpose  of 
circulating  the  Hagerstown  Savings  Bank  money;  that  he  was 
a  stockholder  of  the  bank,  but  no  agent;  that  he  was  requested 
by  the  bank  to  get  the  money  into  circulation;  that  there  was 
no  verbal  or  written  resolution  of  the  directors  authorizing  him 
to  get  this  money,  and  that  they  never  ratified  the  act 

I  enter  into  no  minute  estimates  of  the  weight  or  value  of 
this  evidence.  This  is  not  the  time  or  place  for  doing  so.  I 
have  adverted  to  it,  not  for  the  purpose  of  saying  that  it  proved 
or  disproved  the  liability  of  the  defendants,  but  for  the  pur- 
pose of  showing  that  it  ought  to  have  gone  to  the  jury,  instead 
of  being  made  the  ground  of  a  judicial  presumption  in  regard 
to  the  main  point  in  the  cause.  Applying  the  strictest  com- 
mercial rules  of  partnership  law  to  the  defendants,  it  is  impos* 
Bible  for  any  judge  to  say,  with  this  evidence  before  him,  that 
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the  circulation  of  the  currency  of  a  neighboring  bank  was  one 
of  the  purpoaes  of  their  institution.  But  if  they  were  origi- 
nally a  mere  saving  fund  society,  intending  to  trade  on  noth- 
ing but  actual  depoeitSy  they  might  still  have  changed  their 
purpose,  and  allowed  their  acting  partner  to  negotiate  loans  in 
their  name  at  four  per  cent,  for  the  profit  of  reloaning  them 
at  six  per  cent  Did  they  do  so?  Did  they  know  what  he 
is  doing?  Had  they  the  means  of  knowing?  Or,  when  the 
original  deposit  of  three  thousand  dollars  was  repaid  to  the 
Hagerstown  Bank,  did  the  saving  fond  close  that  account?  and 
was  the  subsequent  loan  of  ten  thousand  dollars  made  to  Eas- 
ton  for  his  own  use  at  the  instance  of  the  bank,  and  with  foil 
knowledge  that  he  had  no  authority  from  the  saving  fund  to 
borrow  at  six  per  cent?  Had  the  saving  fond  any  knowledge 
of  this  loan,  or  means  of  knowledge? 

These  are  questions  that  go  directly  to  the  point,  whether 
Easton  was  acting  within  the  scope  of  the  partnership;  and 
yet  that  is  the  point  assumed  by  the  court 

If  the  saving  fund  had  indeed  taken  up  this  business  of 
borrowing  money  for  circulation,  and  the  bank  lent  their 
money  to  Easton  in  good  faith  for  this  purpose,  they  are  liable 
for  it|  even  though  Easton  misapplied  it  to  his  own  use.  But 
if  he  was  not  acting  in  pursuit  of  a  partnership  purpose,  or  if 
the  Hagerstown  Bank  was  privy  to  the  fraud  he  was  practicing 
on  his  principals,  they  are  not  liable  to  the  bank:  Fisher  v. 
TayUfj  2  Hare,  218;  Clay  v.  Cottrell,  18  Pa.  St  412;  Smith  v. 
Inauranee  Company y  24  Id.  320.  Because  the  case  was  not 
submitted  to  the  jury  on  these  principles  it  must  go  back. 

But  then  how  are  the  plaintiffs  to  recover  in  their  own  name 
on  the  certificate  ?  It  is  not  a  negotiable  instrument,  nor  is  it 
legally  assigned.  On  its  £eu»  it  is  payable  in  currency  to  H. 
Easton,  or  order,  and  our  opinion  is  that  a  transferee  of  such 
an  instrument  can  only  sue  xxpon  it  in  Easton's  name  to  the 
use  of  the  holder. 

The  answer  to  this  objection  was,  that  Easton  could  not  be 
both  plaintiff  and  defendant  Certainly  not  with  a  beneficial 
interest  in  both  characters;  but  as  a  mere  trustee  holding  only 
the  legal  title  to  the  chose  in  action,  he  could  not  prevent  his 
name  being  used  as  a  plaintiff  by  the  party  equitably  entitled. 

The  consequence  of  this  ruling  is,  to  leave  the  plaintiffs' 
case  dependent  on  their  money  counts.  I  agree  that  if  the 
saving  fond  have  got  five  thousand  dollars  of  the  bank's 
money,  which  cannot,  in  good  conscience,  be  retained,  the 
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bank  may  recover  it  in  their  own  name  on  the  money  counts. 
But  then  thip  brings  us  right  back  to  the  questions  of  fact  in- 
dicated  above,  whether  this  money  was  indeed  loaned  to  the 
6aving  fond  7  These  questions  must  be  met  before  a  jury  be- 
fore the  cause  can  be  pijvperly  decided. 

If  the  suit  were  to  bo  tried  on  the  first  two  counts  in  the 
declaration^  we  should  be  obliged  to  say  that  Easton  would  not 
be  a  competent  witness.  If  Post  v.  Avery^  6  Watts  A  S.  609, 
and  the  numerous  cases  ttiat  have  followed  it,  be  law,  he  would 
be  clearly  incompetent  to  support  the  certificate  of  deposit  in 
the  hands  of  the  transferee. 

But  how  stands  this  question  if  the  case  be  tried  on  the 
money  counts  only  ?  The  certificate  would  not  be  in  evidence 
at  all,  and  Easton,  being  a  defendant,  would,  if  called  by  the 
plaintifT,  be  a  witness  against  his  interest,  and  therefore  com- 
petent. As  the  cause  was  tried,  we  think  he  was  improperly 
admitted.  As  it  will  be  tried  on  the  common  counts,  we  see 
no  objection  to  his  competency  if  he  is  willing  to  testify. 

We  think  there  was  no  error  in  admitting  the  certificates  of 
deposit  issued  by  William  Baker.  They  exhibited  the  mode 
of  doing  business  on  the  part  of  the  defendants,  and  showed 
there  was  nothing  extraordinary  or  unprecedented  in  a  treas- 
urer issuing  certificates  to  himself.  They  did  not  tend,  how- 
ever, to  justify  the  practice  of  issuing  certificates  where  no 
deposits  had  been  made.  Mr.  Baker  is  not  to  be  presumed 
guilty  of  so  vicious  a  habit;  and  as  there  was  no  supple- 
mentary evidence  to  show  that  these  certificates  had  been 
issued  in  the  reckless  manner  practiced  by  Easton,  the  evi- 
dence did  not  justify  the  conduct  of  the  latter  in  the  point 
which  most  needed  suiqx>rt. 

The  acts  of  assembly  seem  to  justify  the  action  of  the  court 
in  striking  the  names  of  certain  defendants  off  the  record. 
This  is  all  which  we  deem  it  necessary  or  prqper  to  say  of 
this  cause  at  present. 

The  judgment  is  reversed,  and  a  venire  faeiaa  de  novo  is 
awarded. 


Genkbal  Aqkht  18  Ons  Emflotxd  to  traosaot  all  the  priiudpal'i  biui- 
11688  of  a  parfcicnlar  kind:  Lobdell  ▼.  Baker,  85  Am.  Deo.  358.  A  general 
eelling  agent  has  no  authority  to  depart  from  the  nsoal  manner  of  aooom- 
j^iehing  what  he  is  employed  to  effect:  ITpitm  ▼.  Bi^oOs  Co.  MUls,  59  Id.  16a 
An  agent  has  only  such  powers  as  are  expressly  given  or  are  necessary  and 
proper  for  carrying  oat  those  expressly  given:  Wood  ▼.  Ooodridge,  52  Id.  771. 
Bat  a  general  or  special  agency  impliedly  inclades  all  powers  neceenry. 
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pvopv,  or  uoal  to  aoooaipliah  tha  pupom  for  wldob  Ite  aalliBgitj  wm 
cwatod;  Btnjami^  ▼.  Be^fcmnk^  89  Id.  884. 

Aon  OF  Aosm  Bdtd  Pbivoipai.,  whibi  Aanrar  n  OiinEAii  zv  m 
CKA&ACTDt:  JhmUtr  ▼.  iEteritar»  24  Am.  Dm.  02;  and  note  86)  WWkmu  ▼. 
^^,  72  U.  707,  ud  note  780;  YFood  ▼.  JfoCtaK  42  Id.  812;  Ttob  ▼.  XioviM; 
«{Id.  196. 

Spboxal  Aosht  GAjr  Bivd  Fuvoifal  ohlt  to  Bzfnr  ov  Airnunan' 
^aaSamd  by  tha  Uttart  CbrmMorf  r.  iTiiei^  70  Am.  Dm.  226;  lhmU»r  ▼. 
AMiJCop,  24  Id.  82;  ud  note 86;  TVwfc ▼. XtfMM;  66 Id.  196;  PmnU^r.Mer' 
rimm^eS  Id.  43/L 

Pabsivib  d  GzinDUL  Aonr  or  ma  Oo-p.ABnrms  IFtiftni  Bkig9  Oo.  ▼• 
IFaOBT,  66  Am.  Deo.  789. 

CucriniQAXB  ov  Doosn  ^  Nboorabui  iMBXHUJonrt  (/HftiR  ▼•  Snd^ 
>fo4  42Am.Deo.674^aiideactaDd8diiotetlMnto678-4TO;  Xiiiiiff  r.  PaJwer, 
61Id.838;  reitow  T.iliiam^  80  Id.  679^  ud  note  681;  BniT.iM^  88  Id. 
484;  note  to  JTcJiaZaii  ▼.  JSUhwd^  70Id«  876. 


Kay  v.  Soates. 

18T  PWllLTAWA  BVATn.  8L] 

Una  Dbt  Tkuar  will  vov  bi  Svbeaihid  when  panona  tqunMtitf  enthled 
to  any  prufwri^  take  tJb&otoMj  the  entire  benflfioial  Intereal^  and  the 
tnutee  haa  no  dntj  to  perfonn;  vnloea  it  be  a  apecial  tmat  intended  to 
aooompliah  aome  objeot^  ea  to  preaerre  contingent  reniainder%  proteet 
property  for  the  aole  and  aeparate  nae  of  a  married  woman,  or  from  the 
ereditore  of  the  eetftrf  gm  IrtuL 

TnunN  WILL  HOT  BB  SUBTAIKXD^  BUT  WILL  BB  TbBAXBD  MB  BZBOOTBD^  and 

tho  l^gal  eatate  aa  Toated  in  the  ce&iui  gm  tnut,  where  the  panona  named 
aa  tniateea  haye  no  dntieo  to  perfonn  which  reqnire  the  aeiain  or  poaaae 
aion  of  the  eatate  to  be  in  them,  and  the  peraona  for  whoM  nae  the  traal 

Idomaxioir  m  Will  to  Qhb  bob  Ljni  with  a  power  of  appointment  in 
bkTor  of  the  iaane  of  hia  body,  and  in  default  of  such  appointment;  to 
anob  iaaoe,  and  if  he  die  leaving  no  iaane  of  Ida  body,  then  over,  creatn 
aa  eatate-tail  in  the  fint  taker. 

Iv  Dbvibb  of  Lanss^  Usb  ov  WoBDB  "Lbayino  No  IflBUB  ov  ma  BODT* 
indioatea  aa  indefinite  failure  of  iaane. 

WoBo  "  laavB  "  nr  Will  ia  primarily  word  of  limitation. 

Dbvibb  bt  Tbratob  ov  Onb  Third  ov  hib  Ebtatb  to  each  of  hia  thm 
children  for  life,  with  power  of  appointment  in  favor  of  the  iaane  of  hia 
or  ber  body,  in  defanlt  thereof,  to  aaid  iaane,  and  in  default  of  any  iaane^ 
to  the  beira  of  the  teatator,  directing  the  aame  to  be  held  in  tmat  by  hia 
ezoontora,  who  were  directed  to  aeU  and  inveat  the  property  in  real 
eatftte^  and  allow  the  children,  from  their  income  therefrom,  anch  money 
for  their  anpport  and  edncation  aa  they  may  think  proper,  and  also,  on 
tiieir  attaining  the  age  of  twenty-five,  to  pay  them,  reapectively,  during 
their  natural  Uvea,  in  quarterly  inataUmenta,  the  income  of  the  aaid  real 
eatate  for  their  reapective  benefit,  would,  on  the  ohildren'a  attaining 
reapectively  the  age  of  twenty-five,  create  a  complete  eatate-tail  in  each, 
dear  of  the  tmat^  which,  by  the  Pennaylvania  act  of  1866^  would  be 
wtad  into  an  eatate  in  f ee-aimple. 
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TbDIT  will    VOT   BS   SuCTAIHSD   OV   ObOOVD   TBA.T   It   n  lOE   80LB  AXtk 

Qkpamasm  Usb  of  a  wonum,  if  she  was  nnmanied  iHmii  tiie  will  took 

effeett  and  there  was  at  the  time  no  marriage  in  immediate  oontempl*- 

tion. 
Tbvbt  will  not  bb  Ck)WBiT)iRBP  BxBOUTBD  ontil  the  time  at  wfaidh  tiie  foO 

beneficial  enjoyment  of  the  interest  devised  shall  vest. 
Whbh  NoioNAL  Tbubt  Opbbatbb  to  Cloud  Trlb  and  RiiBiirBiM  AimrA- 

TiON,  a  oonyeyance  will  be  decreed  in  aooordanoe  with  ^bm  praetioo  of 

coorts  of  ohanoeiy. 

Bill  in  equity  by  J.  Alfred  Eay,  William  H.  Forness,  Jan., 
and  Hannah,  his  wife  (formerly  Hannah  Kay),  and  Mary 
Kay,  against  Scates  and  Cope,  executors  of  James  Kay, 
deceased.  By  his  will,  James  Kay  devised  one  third  of  hie 
estate  to  each  of  the  complainants  for  life,  with  a  power  of 
appointment  in  favor  of  the  issue  of  their  bodies,  and  in  de- 
fault of  such  appointment,  then  to  such  issue,  and  in  default 
of  any  issue,  to  testator's  heirs  at  law  by  consanguinity,  direct- 
ing the  same  to  be  held  in  trust  by  the  defendants.  The 
object  of  the  trust,  in  regard  to  Hannah  Fumess  and  Mary 
Kay,  purported  to  be  to  prevent  their  interest  in  the  estate 
from  becoming  liable  for  any  engagements  or  debts,  or  subject 
to  the  control  of  any  husband  they  might  have  or  take;  and 
it  was  directed,  in  the  case  of  each  of  the  complainants,  that 
he  or  she  should  be  entitled  to  the  income  of  the  estate  go 
devised  on  attaining  the  age  of  twenty-six  years.  J.  Alfred 
Kay  is  alleged  in  the  bill  to  be  twenty-five  years  of  age,  Han- 
nah Fumess  twenty-two,  and  Mary  Kay  twenty-one.  The  bill 
prays  for  a  decree  to  compel  defendants  to  convey  the  legal 
title  to  the  aforesaid  real  estate  to  the  complainants  in  equal 
portions. 

Hopper^  for  the  complainants. 

Paneoastj  for  the  respondents. 

By  Court,  Stbong,  J.  If  the  estate  devised  for  life  to  J» 
Alfred  Kay  and  the  other  complainants  be  only  equitable^ 
while  the  remainder  given  to  the  issue  of  the  bodies  of  each  is 
legal,  the  prayer  of  the  bill  must  be  denied.  There  is,  then^ 
no  ground  for  the  application  of  the  rule  in  ShdUf^t  Case. 
The  first  question,  therefore,  presented  by  the  record  is  whether 
the  legal  estate  is  vested  in  the  defendants,  who  are  the 
trustees  named  in  the  will  of  the  testator,  or  whether  it  hae 
passed  to  the  beneficial  devisees.  The  will  directs  that  the 
trustees  shaU  invest  the  property  given  in  real  estate  in  their 
own  names,  which  has  been  done.    It  directs  that  the  prop- 
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erty  eliall  be  kept  perpetaally  and  sufficiently  insoied,  and 
that,  on  the  attainment  of  the  age  of  twenty-five  years  by 
James  Alfred  Kay,  the  tmstees  shall  pay  to  him,  during  his 
life,  in  quarterly  installments,  the  income  of  the  said  real 
estate  purchased  for  his  benefit;  and  it  declares  that  his 
receipt,  and  his  receipt  alone,  shall  be  their  only  sufficient  dis- 
charge therefor.  James  Alfred  Kay,  one  of  the  complainants, 
has  attained  the  age  of  twenty-five.  As  to  him,  the  discretion 
given  to  the  defendants  to  allow  to  each  of  the  complainants, 
for  his  or  her  income,  such  money  for  his  or  her  support 
and  education  as  they  may  think  proper  and  expedient,  and 
the  direction  to  invest  the  surplus  for  his  benefit,  have  expired. 
The  duty  of  the  trustees  now,  therefore,  is  to  pay  over,  quar- 
terly, the  whole  income,  taking  his  receipt.  Have  they,  tiien, 
any  duty  imposed  upon  them  which  requires  that  they  should 
continue  invested  with  the  legal  estate  ?  If  the  case  were  to  be 
decided  according  to  the  doctrine  of  the  English  courts,  it  can- 
not be  doubted  that  they  have.  There  the  rule  appears  to  be 
well  established,  that  when  there  is  a  gift  of  real  estate  to 
trustee^  with  a  direction  to  convey,  or  to  pay  the  rents  and 
profits  to  certain  persons,  or  to  receive  the  rents  and  apply 
them  for  the  maintenance  of  an  individual  during  his  life,  or 
to  pay  an  annuity  out  of  the  rents  during  his  life,  the  seisin 
or  possession  of  the  legal  estate  is  requisite  for  the  due  per- 
formance of  the  duty  imposed  upon  the  trustees,  and  conse- 
quently that  the  persons  to  whom  the  use  is  subsequently 
given  take  only  an  equitable  estate. 

Such  interests  are  not  held  regarded  as  mere  dry  trusts,  tii 
be  disregarded,  and  considered  executed  in  the  person  to  whom 
the  beneficial  interest  is  given.  To  sustain  a  dry  trust,  there 
must  have  been  some  special  lawftil  trust  expressed,  but  not 
so  where  the  trustee  has  active  duties  to  perform.  From  the 
ease  of  Jane9  and  Lord  Say  and  Sealy  1  Eq.  Cas.  Abr.  383,  to 
the  present  time  it  has  been  held  that  there  is  a  distinction 
between  a  devise  to  trustees  to  pay  tl\e  rents,  issues,  and 
profits,  and  a  devise  to  them  to  permit  the  beneficial  donee  tc 
receive  such  rents,  or  generally  in  trust  for  the  beneficial  donee. 
Hill,  in  his  treatise  on  trustees,  has  collected  many  cases  in 
which  the  doctrine  has  been  asserted  (p.  232).  Jarman  also 
has  collected  a  large  number,  from  which  he  deduces  the  rule 
that  where  property  is  devised  to  A  and  his  heirs,  the  question 
whether  A  does  or  does  not  take  the  legal  estate  depends 
^hiefiy  on  the  fact  whether  the  testator  has  imposed  upon  hir^ 

AX.  Dia  Vol  LXXvm— 95 
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any  duty  or  trust,  the  performance  of  which  requires  that  the 
estate  should  be  vested  in  him;  and  it  has  been  held,  and  ia 
still  held,  that  though  nothing  be  required  of  the  trustee  but 
to  pay  over  the  rents,  that  is  sufficient.  Thus  in  Leicettor  v. 
BiggB^  2  Taunt.  109,  a  distinction  was  drawn  between  a  devise 
to  a  trustee  to  pay  over  the  rents,  and  a  devise  to  permit  the 
tMtMi  que  irwt  to  receive  them;  the  legal  estate  in  the  former 
case  being  held  to  be  in  the  trustee,  and  in  the  latter  in  the 
beneficial  owner.  In  Oratrex  v.  Homfray,  6  Ad.  A  El.  206, 
there  was  a  devise  to  the  use,  that  certain  persons  named 
should  and  might  take  and  receive  the  rents,  issues,  and  profits, 
and  pay  the  same  to  the  testator's  son  for  and  during  his  nat- 
ural life,  and  from  and  after  the  decease  of  the  son,  the  testator 
devised  the  premises  to  the  heirs  of  the  body  of  the  son,  with 
remainders  over  in  default  of  such  heirs  of  the  body.  It  was 
held  that  a  legal  estate  passed  to  the  persons  empowered  to  re- 
ceive and  pay  the  rents  during  the  life  of  the  son.  Lord  Den- 
man  said  the  case  fell  within  the  numerous  class  where  it  has 
been  held  that  a  devise  to  trustees  to  pay  over  the  rents  vests 
the  estate  in  such  trustees.  That  the  devise  is  not  directly  to 
the  trustees,  but  to  the  use  and  intent  that  they  may  receive, 
etc.,  appears  to  us  to  make  no  difference,  nor  the  absence  of  a 
devise  to  trustees  to  preserve  contingent  remainders.  He  added, 
^^  it  was  observed  that  the  will  required  nothing  to  be  done  by 
the  trustees,  and  it  is  true  nothing  is  to  be  done  but  paying; 
but  this  has  been  held  to  be  sufficient,  and  must  be  taken  to  be 
the  present  law."  And  even  where  a  trust  to  permit  and  suffer 
the  testator's  wife  to  receive  the  rents  during  her  widowhood 
was  followed  by  a  direction  that  her  receipts  with  the  approba- 
tion of  any  one  of  the  trustees  should  be  good  and  valid,  it 
was  held  that  the  legal  estate  was  vested  in  the  trustees,  and 
this  because  the  testator  contemplated  that  they  should  ap- 
prove the  receipte  given  by  the  cestui  que  trust. 

Neither  in  England  nor  in  this  state  will  a  mere  dry  trust 
be  sustained,  when  the  person  equitably  entitled  to  any  property 
takes  absolutely  the  entire  beneficial  interest,  and  Ihe  trustee 
has  no  duty  to  perform,  unless  it  be  a  special  trust,  intended 
to  accomplish  some  object,  such  as  to  preserve  contingent 
remainders,  or  to  protect  property  for  the  sole  and  separate 
use  of  a  married  woman,  or  from  the  creditors  of  the  cestui  que 
trust.  But  some  recent  Pennsylvania  cases  have  held  that  our 
law  strikes  down  truste  which  are  valid  in  England,  treats 
them  as  executed,  and  regards  the  legal  estate  as  vested  in 
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the  ee9hU  gue  trutt.  Of  this  class,  Kuhn  y.  Newmanj  26  Pa.  St 
227y  is  the  leading  one,  and  perhaps  the  first  Rwh  y.  LewiSf 
21  Id.  72,  and  Steaey  v.  Riee,  27  Id.  76  [67  Am.  Dec.  447],  are 
in  perfect  harmony  with  the  decisions  in  the  mother  country. 
In  the  first  of  these  there  was  a  deyise  to  executors  in  trust  to 
pay  the  rents,  issues,  and  profits  to  the  testator's  daughter, 
during  her  life,  for  her  sole  and  separate  use,  and  after  her 
death  for  the  use  of  such  persons  as  she  might  appoint  by  will, 
and  in  default  of  appointment,  to  and  for  the  use  of  her  chil- 
dren.  After  the  death  of  the  daughter,  the  legal  estate  was 
held  to  be  Tested  in  her  appointee.  Here,  after  the  termina- 
tion of  the  special  trust,  to  pay  the  rents  to  the  sole  and  sepa- 
rate use  of  the  married  daughter,  there  were  no  duties  for  the 
trustees  to  perform,  and  the  purposes  of  the  trust  were  satis- 
fied. Then  the  law  struck  it  down.  Indeed,  it  was  intimated 
that  the  direction  to  pay  the  rents,  issues,  and  profits  to  the 
tenant  for  life  alone  sustauied  the  legal  title  in  the  trustees  till 
her  death,  though  the  intimation  oTerlooked  the  fact  that  there 
was  a  special  purpose  in  the  creation  of  the  trust,  to  wft,  the 
poreserration  of  the  income  for  the  separate  use  of  a  married 
woman.  Steaey  t.  Riee^  eupray  was  Tery  similar.  There  also 
the  legal  estate  was  not  declared  Tested  in  the  eeetui  que  trust 
until  the  special  trust  had  terminated,  and  the  trustees  had 
ceased  to  haTC  any  actiTC  duties  to  perform. 

But  Kuhn  T.  Newman^  eupray  adTances  on  the  doctrine  of 
these  cases.  There,  the  trust  was  to  hold  for  the  separate  use 
of  the  feme  covert  to  permit  her  to  take,  receiTe,  enjoy,  expend, 
and  dispose  of  the  rents,  issues^  and  profits,  during  her  natural 
life,  and  after  her  death,  in  trust  to  educate,  maintain,  and 
enpport  her  children  until  their  arriTal,  respectiTely,  at  the 
age  of  twenty-one  years,  then  in  trust  for  the  sole  and  separate 
use  of  such  children,  subject  as  to  the  income  thereof  to  their 
own  free  and  absolute  disposal.  Until  the  children  arrived  at 
the  age  of  twenty-one,  the  trustees  were  required  to  educate, 
maintain,  and  support  them;,  after  that  time  they  had  no 
duties  to  perform;  and  even  in  England,  the  legal  estate 
would  then  have  Tested  in  them.  But  the  court  held  that  it 
so  Tested,  cTcn  before  their  arriTal  at  the  age  of  twenty-one, 
notwithstanding  the  duty  imposed  upon  the  trustees.  They 
declared  that ''  our  common  law  takes  a  higher  position  than 
English  common  law  or  English  equity;  that  in  relation  to 
titles  to  lands,  it  does  so  by  adopting  the  forms  of  both  as 
legal  forms,  and  treating  aU  complete  equitable  titles  as  com- 
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plete  legal  ones,  where  the  persons  named  as  trustees  haye  no 
duty  to  perform  that  requires  the  seisin  and  possession  to  be 
in  them;  and  then  our  common  law  enforces  the  trust  as  a 
legal  estate,"  ''  even  those  uses  that  were  not  executed  by  the 
statute  (of  uses);  for  example,  those  that  are  limited  against 
the  rules  of  the  common  law:  Chudleigh^s  Case,  1  Co.  129;  a 
use  limited  upon  a  use,  a  use  of  chatties  real,  and  a  trust  to 
receive  rents  and  pay  them  to  another:  2  Bla.  Com.  335; 
all  these  are  executed  by  one  principal."  The  case,  in  effect^ 
denies  the  possibility  of  creating  in  this  estate  any  other  than 
technically  special  trusts.  Thus  it  is  said  that  trusts  properly 
so  called  are  uses  that  our  law  does  not  execute  as  legal  e8> 
tates,  because  of  circumstances  that  take  them  out  of  the  ordi- 
nary course  of  legal  administration  and  place  them  under  a 
special  guardianship  of  the  court;  but  this  is  not  generally 
allowed  in  favor  of  individual  persons  who  have  foil  compe- 
tency  to  act  in  their  own  right.  A  fee-simple  in  them  is 
treated  as  such,  whether  assured  in  a  legal  or  equitable  form. 
In  other  words,  persons  who  are  mi  juris  men  or  women  must 
be  satisfied  with  the  ordinary  remedies  and  protection  of  the 
law.  And  finally,  it  is  held  that  a  trust  to  educate  and  main- 
tain children  until  they  arrive  at  age  does  not  fiimish  a  legiti- 
mate reason  for  preserving  the  trust  from  being  executed  in 
the  beneficiary.  The  case  was  decided  by  a  unanimous  court. 
I  understand  it  as  denying  the  possible  existence  of  any  sucb 
trust  as  the  testator  in  this  case  has  attempted  to  set  up  in  favor 
of  the  complainants.  It  declares  them  to  be  the  holders  of  the 
legal  estate.  BusVs  Appeal,  33  Pa.  St.  85,  substantially  reas- 
serts the  doctrine  of  Kuhn  v.  Newman,  26  Id.  227.  There,  the 
cestui  que  trust  was  a  feme  covert,  it  is  true,  but  the  gift  .was 
not  declared  to  be  for  her  separate  use.  The  trustee  was  or- 
dered to  receive  the  legacy,  put  it  at  interest,  and  pay  the 
interest  yearly  to  the  testator's  daughter  during  her  natural 
life,  and  the  principal,  after  her  death,  to  her  heirs,  share  and 
share  alike,  in  equal  parts.  The  trustee's  duty,  it  will  be  ob- 
served, was  to  invest  and  pay  the  interest  yearly  during  life. 

This  court  held  that  no  trust  existed  after  the  death  of  her 
husband.  The  actual  duties  imposed  upon  the  trustee  were 
not  sufficient  to  keep  alive  the  trust,  and  it  was  therefore 
treated  as  executed  in  the  cestui  que  trust  Kuhn  v.  Neumian, 
supra,  and  Bushes  Appeal,  supra,  govern  the  present  case.  The 
complainants  are  all  sui  juris.  The  duties  imposed  upon  the 
respondents,  as  trucfteeS|  are  neither  greater,  no  more  require 
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the  seisin  to  remain  in  them,  than  the  duties  of  fhe  trostets 
in  those  cases.  Nor  is  the  nature  of  the  duties  different.  The 
trustees  are  to  pay  the  income  quarterly,  and  are  to  be  difr 
charged  only  by  the  receipts  of  the  complainants.  The  entire 
beneficial  interest  is  in  the  cettvia  que  trust  It  is  true  that 
two  of  the  complainants  have  not  yet  arrived  at  the  age  of 
twenty-five,  and  until  then  the  testator  has  postponed  their 
full  enjoyment  of  the  income  of  the  property.  Until  then  a 
discretion  is  given  to  the  trustees  to  determine  what  amount 
they  shall  receive.  The  fuU  right  to  a  present  beneficial  enjoy- 
ment is  not  yet  theirs.  But  when  they  shall  reach  that  age,  they 
will  stand  in  the  same  position  with  their  brother,  the  other 
complainant  It  need  not  be  said  that  a  trust  is  to  be  sus- 
tained because  the  gift  is  for  their  sole  and  separate  use.  They 
were  unmarried  when  the  will  took  effect,  and  no  marriage  was 
immediately  contemplated:  Smith  v.  Starr ^  3  Whart.  67  [31 
Am.  Dec.  498].  But  the  right  of  the  respondents  to  control 
the  amount  which  they  may  enjoy  until  they  reach  the  age  of 
twenty-five  will  postpone  the'  execution  of  the  trust  until  that 
time.  The  trust  could  not  be  discharged  under  the  direction 
of  the  orphans'  court  after  they  arrive  at  majority,  and  there- 
fore there  is  a  reason  for  its  continuance  that  did  not  exist 
in  Kuhn  v.  Newman^  26  Pa.  St.  227.  But  J.  Alfred  Kay  has 
attained  to  the  age  of  twenty-five,  when,  by  the  directions  of 
the  will,  the  whole  of  the  income  of  the  property  devised  is  to 
be  paid  to  him.  Under  the  rule  asserted  in  Kuhn  v.  ifewman^ 
supray  and  BusWb  Appeal^  «tfpra,  his  has  therefore  become  a 
legal  estate,  as  is  the  remainder  limited  after  his  decease. 
Considering,  then,  both  the  particular  estate  for  life  and  the 
remainder  as  legal,  the  limitations  of  the  will  are  to  J.  Alfred 
Kay  for  life,  with  a  power  of  appointment  among  any  of  the 
issue  of  his  body,  and  in  default  of  appointment,  to  such  issue; 
and  if  he  die  leaving  no  issue  of  his  body,  then  over.  That 
this  created  an  estate  tail  in  the  first  taker,  admits  of  no  doubt. 
The  word  "issue,"  in  a  will,  is  primarily  a  word  of  limita- 
tion. When  used  by  a  testator,  the  legal  presumption  is  that 
he  intended  a  limitation,  not  that  the  remainder  never  should* 
take  as  purchasers.  Nor  is  there  anything  in  this  will  that 
indicates  an  intention  of  the  testator  that  the  word  "issue" 
should  have  any  other  than  its  primary  signification.  There 
are  not  even  words  of  distribution  among  the  issue.  Nor  are 
there  any  words  of  superadded  limitation.  And  there  is  a  gift 
over  if  the  .tenant  for  life  die  leaving  no  issue  of  his  body. 


406  Kay  v.  Scatb&  [Pexm. 

That  tluB  meanB  an  indefinite  fSedlure  of  issue  need  not  be 
argued.  The  subject  of  the  gift  is  money  laid  out  in  land.  It 
is  therefore  real  estate,  and  in  such  cases,  "die  without  isssue," 
or  "in  default  of  issue,"  or  "for  want  of  issue,"  or  "on  fEulure 
of  issue,"  or  "die  without  leaving  issue,"  import  the  same 
thing,  to  wit,  an  indefinite  failure  of  issue. 

An  estate-tail  would  therefore  be  implied  fix>m  the  devised 
over,  even  if  there  were  no  gift  of  a  remainder  directly  to  the  issue 
of  a  class.  And  as  estates-tail  are  by  our  act  of  1855  converted 
into  estates  in  fee-simple,  it  follows  that  J.  Alfred  Eay  is  the 
legal  owner  in  fee-simple  of  one  third  of  the  property,  and  that 
the  other  complainants  will  be  similar  owners  when  they  shall 
respectively  attain  the  age  of  twenty-five  years.  No  decree  is 
at  the  present  asked  in  favor  of  any  other  complainant  than  J. 
Alfred  Eay,  and  we  shall  therefore  only  decree  a  conveyance 
to  him. 

In  Rush  V.  LewUf  21  Pa.  St.  72,  and  in  Kuhn  v.  Newman^ 
9upraj  this  court  reftised  to  decree  a  conveyance  from  the 
nominal  trustee,  in  cases  where  the  legal  estate  was  held  to  be 
executed  in  the  cestui  que  trust  by  force  of  law,  on  the  ground 
that  there  was  no  necessity  for  it.  Yet  the  nominal  trust  be- 
clouds the  title  and  embarrasses  the  rights  of  alienation  which 
belong  to  the  true  owner.  We  think  it  better,  therefore*  to 
decree  a  conveyance,  and  such  is  the  practice  of  courts  of 
chancery,  where  the  purposes  of  a  trust  once  existing  have  been 
accomplished. 

J)eoTee  reversed. 


In  What  Oasis  Lboal  EnAXs  Vxsra  m  Bsmswoiaby^  uhikie  SEAXon 
OF  Usss.— At  one  time  in  Englaad  a  large  part  of  the  land  was  held  to  iim» 
the  legal  title  being  in  one  person  upon  t^e  trast  and  oonfjdwwwi  that  maA 
person  would  apply  it  to  the  use  of  some  other  person.  This  system  beoame 
at  last  the  source  of  great  abuses,  to  remedy  whioh  the  statote  of  nsea^  so 
called  (27  Hen.  Vm.,  0.10),  was  enacted.  "The«£BMtof  the  statute  of  vase 
was  to  destroy  the  estate  of  the  feoffee  to  nae^  and  to  tnnsfer  it  by  ihs  rery 
act  that  created  it  to  the  6eatui  que  uae^  as  if  the  seisin  or  estate  of  the  fsofibe, 
together  with  the  use,  had  uno  /UOu  passed  from  thefeoffor  to  the  ceMrf  gm 
nw."  2  Washburn  on  Real  IVoperty,  4th  ed.,  404;  1  Perry  on  Tifu^  2d 
ed.t  seo.  2d8.  This  statute  has  in  effect  been  adopted  into  the  legislation  of 
a  large  part  of  the  United  States.  It  may  thua  often  happen  that  althcngh 
words  of  express  trust  are  used  in  the  grant  or  bequest  of  an  estate  to  a 
trustee,  yet  no  estate  yests  or  remains  in  the  trustee,  aa  snoii  statntea  will 
execute  the  possession  and  the  legal  title  in  the  samo  persoa  to  whan  the 
equitable  title  is  given. 

Oofu^ntcUon  qfStcUute  qf  t'Mf.— In  construing  the  statute  of  nsea^  the  ooorti 
sC  law  and  equity  adopted  thrco  principal  rules  or  reasons  whsnby  oonvsgr* 
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were  ezospted  froai  its  opentioD,  naiOAly:  1.  Wlmo  a  lue  was  limited 
apon  » lua;  2.  Where  a  copyhold  or  leeeehold  estate  or  penooal  property 
was  limited  to  iiaee;  3.  Where  raeh  powers  or  dotiei  fnm  imposed  with  the 
estate  upon  a  donee  to  uses  that  it  was  neoesssry  that  he  should  oontmne  to 
hold  the  Ufpl  title  in  order  to  perform  his  dnty  or  ezecate  the  power:  HiU 
on  Tmstees,  230;  1  Perry  on  Tmsts,  2d  ed.,  sea  300. 

Use  spoil  Use. — The  first  role  of  oonstractian  whieh  operated  to  erade 
the  efieot  of  the  statate  was,  that  where  a  use  was  limited  upon  a  use,  the 
■tatnte  ezeented  only  the  first  use,  the  second  use  remaiumg  amere  equitable 
interest.  This  was  settled  in  Tyrrelta  Ccm^  Dyer,  166  %  and  has  been  uni* 
formly  followed:  DwrcaU  ▼.  RUddtf  4  Mason,  66;  Oroxhall  ▼.  Sherard,  6  WalL 
268;  ffune  ▼.  McNtU,  1  Wash.  O.  C.  70;  Seed  ▼.  OarcUm,  36  Md.  183; 
Mat$hewBY.  Ward,  10  Qill  ft  J.  443;  Ouenumr.  Bwadnax,  ^ 'S.  J.  Bq.  623; 
fTfltfcftmsT.  Reywood,  60 K.  U.  406;  WUrnnv.  CheMrt,  1  MoCkxrd,  233;  Rtm^ 
soy  ▼.  Monk,  13  Am.  Deo.  717;  Doe  v.  Pauh^gham,  6  Bam.  ft  Cress.  306; 
Burgeee  ▼.  Wheaie,  1  W.  Bbck.  160;  WUBame  ▼.  Waten,  14  Mee.  ft  W.  166; 
Wkeittamr.  Burp,  2 P.  Wms.  146. 

Usee  la  Copgkoid  eir  LeamMd  BtMm  eir  la  ChtaUd  Inttresk  er  Penonal  Prop' 
er^. — The  statute  of  uses  only  aflsoted  such  estates  as  were  "seised"  to  usss, 
and  this  was  construed  to  mean  that  only  freeholds  were  afliBoted  thereby;^ 
and  tfaeref ore  leaseholds,  and  chattel  interests  in  Und  and  personal  properly 
giiran  to  use%  were  not  affected,  and  the  use  remained  unexecuted  as  before 
the  statute:  Bpmgpmm  ▼.  Turmr,  I  Bq.  Gas.  Abr.  383;  Doe  ▼.  BouOedge,  2 
Gowp.  700;  Btee  ▼.  Bwndt,  I  Spean  Bq.  670;  Prpon  ▼.  Mood,  2  HcMuU. 
293;  Joor  ▼.  Sodgee^  Spean,  603.  In  the  case  of  such  interests,  the  legal  title 
to  them  will  remain  in  the  trustee  until  the  vnxposes  of  the  trust  are  aooom* 
liliahed,  and  until  the  possession  of  the  properly  is  legally  transferred  to  the 
peracm  entitled  to  the  use  or  the  last  use:  Dooy.  NkhoU,  1  Bam.  ft  Cress.  336; 
StAUg  T.  Xfon,  6  Ga.  630;  ifftarfa  r.  Browii,  3  Ma  176;  Harleg  t.  PlaUe,  6 
Rich.  L.31& 

Special  or  AeUtfe  Tnute* — ^Tbe  third  rule  of  construction  above  mentioned  is 
less  tftchuioal,  but  is  of  much  more  importance,  in  tiie  consideratian  of  the  main 
question,  in  this  country,  than  the  other  two  rules  stated.  Special  or  actire 
tmsts  were  never  within  the  purvfew  of  the  statute;  and  if  powers  or  duties 
are  imposed  upon  a  donee  to  usss^  or  in  other  words,  a  trustee,  which  make 
it  necessary  that  he  should  continue  to  hold  the  legal  title  in  order  to  perform 
his  duty  or  ezeonte  the  power,  the  trust  is  such  a  special  or  active  trust  as 
win  remain  unozecuted  1^  the  statute:  MoU  ▼.  Buxton,  7  Ves.  201;  Norton  v. 
Leimard,  12  Pick.  162;  Wheeler  v.  Newhdll,  7  Mass.  189;  ChapmY.  VnSverealiet 
Seek^,  SQn,y,  680;  Jbefer  ▼.  Odidnie^  1  K.  H.  232;  Wr^  y.  Pearson,  1  Bdw. 
Cb.  125;  Stribery.  ifott;  22  Am.  Dec.  646;  Woodv.  Wood,  6  Paige,  696.  Thus 
the  operation  of  the  statute  is  excluded,  and  the  trust  or  use  remains  a  mere 
eqmtable  estate,  where  an  agency,  dnty,  or  power  is  imposed  on  the  trustee, 
by  a  limitation  to  him  and  his  heirs  to  pay  the  rents:  Barker  v.  Oreenwood,  i 
ICeo.  ft  W.  429;  Doer.  Hompray,  6  Ad.  ft  BL  206;  WhUer.  Barber,  1  Bing., 
N.  C.,  673;  KeuridBY.  Beauelerk,  3  Bos.  ft  P.  178;  Cfarth  ▼.  Baldwin,  2  Ves. 
646;  Antkmp  ▼.  Beee,  2  Cromp.  ft  J.  76;  Bobmeon  v.  (Trey,  9  Bast,  1;  Jonee  v. 
Aiy,  1  Bq.  Gas.Abr.  383;  Cfarth  Y.Baldwin,  2  Ves.  646;  NevUle  Y.Saumdere, 
1  Vera.  416;  Leggett  v.  PerUne,  2  K.  T.  297;  Breumter  ▼.  Striker,  Id.  19; 
MeedkunY.  Steele,  93  BL  136;  Morton  ▼.  Barrett,  39  Am.  Dec. 676;  Hutehbu 
T.  Hegwood,  60  K.  H.  600;  MdOoeber  v.  Brady,  1  Barb.  Ch.  329;  MamesY. 
Mamiee,  43  N.  T.  203;  AdameY.  Perry,  Id.  487;  Bametfe  Appeal,  46  PIl  St 
im  SksmklamPe  Appeal,  47  Id.  113;  YFtidUom  ▼.  Berry,  63  Id.  70;  Ogdem'e 
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Appeal,  70  Id.  601;  DeSberCB  Appeal  78  Id.  29e»  to  apply  rati  to  ^bm 
tozukBoe  t)f  the  beneficiary:  Bylpaterr,  Wiktm^  2  T.  R.  444;  Doe ▼.  BiSn,  4 
Ad.  ft  EL  582;  Doe  ▼.  Inmmonger,  8  East^  538;  FoflT.  Foji;  4  P^ge,  817; 
Gerard  Int.  Co,  ▼.  Ckambers,  46  FIl  St  485;  Porterr.  Doby,  2  Bich.  £q.  £2; 
or  in  making  repairs:  Shapimdr,  SmUk,  1  Bro.  O.  0.  75;  T^em^  ▼.  ifoodS|r, 
8  Bing.  3;  Brown  v,  Ramtdien,  8  Moore,  612;  to  inTost  the  prooeede  or  pzin- 
eipal,  or  apply  the  income  of  the  estate:  EaoBber  ▼.  Odkume,  1  N.  H.  232;  Atkr 
htrtiY.  Oken,  5  Watts  ft  a  823;  VoMxr.  PaHbe,  7  Id.  19;  Nkkear.  Bamdl^. 
10Gratt836;  to  dispose  of  the  estate  by  sale:  Bag8hawy.Spmo8rplYe9.l4Si 
Wood  ▼.  Ma^er,  88  Barb.  473;  to  sell  or  mortgage  for  the  payment  of  debts^ 
legacies,  or  annnitiesp  or  to  purchase  other  lands  to  be  settled  to  particolar 
vaes:  Doe  v.  EhoaH,  7  Ad.  ft  EL  636;  CwrtUY.  Price,  12  Ves.  89;  Bagakawr. 
Bpeneer,  1  Id.  142;  iS^pence  ▼.  Bpence,  12  Com.  B.,  N.  a,  199;  Smiihr.  Smitk, 
11  Id.  121;  OhamberJamY.  Thampeon,  26  Am.  Dec  890;  Vaux  ▼.  Parte,  7  Watts 
ft  a  19;  to  raise  a  certain  sum  of  money  for  some  prescribed  purpose  from 
the  income  of  the  estate:  SUudejf  ▼.  Leonard,  1  Edw.  Oh.  87;  Wrig^  ▼.  Poareom^ 
Id.  110;  to  exercise  control  over  the  estate  for  the  pnrpose  of  presenring  oon- 
tingent remainders:  VanderheydmY.  Orandall,  2Denio^  9;  Barier  ▼.  CfrmiaH  4 
Mee.ftW.431;  J^i^ooe  ▼.  Pev^bms,  1  Ves.  ft  &  485;  or  toj^roteot  the  estate  for 
a  given  time^  or  until  the  death  of  some  person,  or  nntil  divisioo:  IFtBioms  t. 
IfcCMeob  86  Ala.  22;  ^eboa  r. /)acxii^  85  Ind.  474;  lfof«M  ▼.  Barrett;  39  Am. 
Dea  575;  Posey  ▼.  Oiok,  1  Hill  (S.  C),  413;  McNiehY,  Querard,  4  Strobh.  Eq. 
66.  And  the  statate  will  not  operate,  notwitfastandiog^  on  a  trust  to  seD, « 
power  be  given  to  one  of  the  oesftiit  ^tiefriMl  to  control  the  sale  in  part:  Cftqp- 
fnonv.  BUeeeU,  Talb.  145;  WyViam  ▼.  Wykham,  18  Ves.  395;  nor  because  on 
a  trust  for  paymeutof  debts  and  legacies  out  of  the  proceeds  of  a  sale  of  land, 
the  direction  is  only  in  aid  of  the  personal  property:  MurtkwaUe  ▼.  Jenkhuomf 
2  Bam.  ft  Cress.  257. 

Where,  however,  the  trust  is  simply  "to  permit  and  suflBar  **  the  beneficiary 
to  occupy  the  estate^  or  to  receive  the  rents,  the  legal  estate  comes  under  the 
operation  of  the  statute,  and  will  be  executed  in  the  beneficiary:  Big^  v. 
Smith,  12  East^  455;  Warier  v.  Bitk^eon,  5  Moore,  143;  Barber  v.  Oreet^ 
wood,  4  Mee.  ft  W.  429;  BoughUm  v.  Langley,  2  Salk.  679;  Doe  v.  Bigge,  2 
Xannt.  109;  Qrtgory  v.  ffenderaon,  4  Id.  773;  WUham  v.  Brooner,  63  HL  158; 
Parker.  Parka,  6Faige^  107;  BanuayY.  Mareh,  13  Am.  Dec 717; and  it  has 
been  held  that  a  trust  to  hold  for  the  use  and  benefit  of,  and  to  apply  the 
rents  to^  the  beneficiary  is  executed  in  the  latter,  notwithstanding  use  ia 
made  of  the  word  "apply:"  Laurens  v.  Jemney,  1  Spears,  356.  The  criterion, 
however,  to  determine  whether  the  statute  wHl  operate^  is  whether  any  active 
agency,  duty,  or  power  is  imposed  on  the  trustee 

A  mere  charge  of  debts  or  legacies,  however,  will  not  vest  the  estate  in  the 
trustees,  unless  there  be  some  direction  to  them  to  raise  and  pay  the  money, 
that  i^  to  exercise  an  active  trust  for  the  purpose:  Kenriek  v.  Beaitderk,  3 
Bod.  ft  P.  178;  CotUer  v.  MeBeam,  34  Beav.  476;  CreaUm  v.  Croakm,  3  Sm.  ft 
Gif.  386;  DoeY.  ClaMge,  ^'IAkou  ft  SeL  657.  It  has  been  held  thatatrust 
to  convey  is  an  active  trust:  Doe  v.  EdUn,  4  Ad.  ft  EL  582;  Doe  v.  SooU,  4 
Bing.  505;  Moot  v.  Buxton,  7  Ves.  209;  but  if  ihe  direction  in  the  trust  merely 
implies  a  power  of  disposition,  as  this  may  be  executed  without  any  legal  title, 
it  is  most  probable  that  a  trust  of  this  kind  would  vest  the  legal  estate  directly 
in  the  beneficiary:  Bmrk  v.  Valentine,  52  Barb.  412;  Beam  v.  Atiomey-Cfenerait 
2  Atk.  223;  Langoaeter  v.  TJtomton,  2  Burr.  1027;  U.  S.  Bank  r.  Bevery,  10 
Pet.  532;  a  a,  1  How.  134;  DeeringY.  Adame,  37  Mc  264;  Fo^y.  Fa^  1 
Onsb.94;  QmyerY.  Maynard,  %QtSl  ft  J.  420;  /emetofi  v.  ifffiiiCA,  4  Bibb,  307; 
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Jadbnnr.  Sekauber^  7  Cow.  187;  S.  O.,  2  Wend.  12;  IkAmq^r.  Mmming,  t 
Ohio,  321;  Bwrrr.  8imm^  1  Whart  266;  Hope  ▼.  /oUsiftm,  2  Yog.  123w 

Where  sereral  troats  aie  created  in  the  aame  instmineiit^  aoiiie  of  iHdoh 
the  atatate  would  execute^  and  under  othera  of  which  the  legal  eatate  would 
remain  in  the  troateea,  the  tniateea  wiU  take  the  ]eg»l  eafcato,  and  thu^  thon^ 
the  tnifltB  are  limited  to  ariae  anooeaaively:  Brom^  ▼.  WMtewonff,  8  Harr.  166; 
HoMkim  ▼.  LuBcombt,  2  Swanat  376;  Harton  ▼.  Harttmt  7  T.  R.  662;  Stock- 
Mige  Y.  BtoMHdge,  09  Maaa.  244. 

Married  ITomai.— The  law  itkran  tmati  fcr  the  benefit  of  married  women, 
and  therefore  if  an  eatate  be  giyen  in  treat  for  a  mairied  woman  for  her  aole 
and  aeparate  nae,  or  the  like,  or  to  permit  and  anffer  a  married  woman  to 
reoeiye  rente  to  her  aeparate  uae,  the  tmateea  will  take  the  leg^l  eatate^  and 
it  will  not,  aa  lA  other  caaea,  be  ezeonted  in  the  beneficiary;  BdUneim  ▼.  Orefft 
9  IBamt,  1;  Harttm  ▼.  ffarton,  7  T.  R.  652;  JfevOk  ▼.  Samndere,  I  Vem.  416; 
Aperr,  Ayer,  16  Pick.  330;  RiehardeonY.Siodder,  100  Man.  628;  Bodgenr. 
Ludlow,  3  Sandf.  Ch.  104;  Frandmma  ▼.  Setgari,  4  Watta,  109;  WiUiamwn  r. 
ffdmee,  4  Rich.  Bq.  476;  Beekator  v.  SmUh,  4  McCord,  452;  Baee  ▼.  Seoii,  9 
La||^  366;  the  object  of  aaeh&Tor  to  married  women  being  that  if  the  atet- 
«te  ahoold  ezecnte  the  eatate  in  the  wife,  the  hnaband  would  attain  to  cer- 
tain righta  which  mi^t  defeat  the  intention  of  the  donor;  See  caaea  cited 
next  above,  and  aee  Bke  ▼.  BurneU^  1  Speara  Bq.  680.  In  Pennaylvania,  how- 
erer,  thia  role  doea  not  obtain,  and  it  is  there  held  that  an  ezpreea  traat  for 
the  aeparate  nae  of  »  woman,  eren  where  active  datiee  are  giyen  to  the  tma- 
tee,  ao  that  the  traat  ia  really  aotire,  cannot  be  created  nnleaa  she  is  already 
mnxied,  or  nnleaa  it  ia  made  in  contemplation  of  her  maDrriage:  Laneaeter  ▼. 
IMan,  1  Bawle,  231;  Smith  v.  Starr,  3  Whart  63;  Harnmereleg  v.  SnUih,  4  Id. 
129;  MeBrideY.Sm^5^'P9.Bt2S0;  Tamaire  Appeal  10  U.  Z3Q;  Ogden*$ 
Ajipeal,  Id.  601;  WfiU  v.  MeCaO,  64  Id.  207;  Sprmger  ▼.  Armdeil,  Id.  218; 
7FhihL  224;  Credlant'e Estate,  Id.  6a 

Pasobx  Truste, — ^The  foregoing  tenda  to  ahow  that  aa  to  all  except  paaaive 
traats  the  atatate  of  naea  haa  no  operation,  and  the  qneetion  aa  to  how  far 
the  atatate  of  oaes  exista  or  haa  force  in  thia  country  dependa  upon  the  ex- 
tent to  which  paaaiTe  troats  in  land  exist  in  the  atatea  of  this  oonntry.  Pome- 
roy  (2  £q.  Jar.  eea  986,  note  ])»  says  that  "express  passive  trosta  are  very 
lare  indeed  in  the  United  States,  and  are  opposed  to  ^U  prevailing  notiona  of 
landed  property  and  modea  of  dealing  with  it,  and  therefore  this  question  is 
plainly  more  theoretical  than  practical " 

It  may  be  stated,  however,  generally,  that  the  statute  of  uses  operatea,  in 
most  etates,  where  it  is  embodied  as  a  portion  of  the  law,  to  execute  passive 
trusts  in  land.  In  Vermont,  Ohio,  and  Tennessee,  it  is  probable,  from  the 
nature  of  the  statntea,  that  the  statute  of  uses  is  not  effective  or  recognized. 
In  AlalMiina,  Arlfansas,  Connectiout,  Delaware,  Georgia,  Indiana,  Maine, 
Iowa,  Kansas,  Maryland,  Minnesota,  Missouri^  New  Hampshire,  New  Jersey, 
Bhode  Island,  South  Oarolina,  and  Texas,  the  statute  of  uses  baa  practically 
been  re-enacted,  and  in  these  states  the  foregoing  rules  will  fully  apply.  In 
Massachusetts  and  Bhode  Island,  the  statute  haa  been  partially  adopted,  and 
if  for  any  reason  it  is  necessary  in  order  to  give  effect  to  the  conveyance,  tba 
statute  will  be  construed  aa  operative  in  accordance  with  the  above  rules.  lu 
Virginia,  North  Carolina,  Florida,  Illinois,  Kentucky,  and  Mississippi,  tha 
etatnte  ia  enforced  ao  aa  to  transfer  the  possession  to  the  use  in  cases  of  bar- 
gain and  sale  deeds,  lease  and  release,  and  deeds  operating  by  way  of  cove- 
nant to  stand  aeiaed  to  naea.  As  to  uses  or  trusts  raiaed  in  any  other  manner, 
ih&j  probably  remain  mere  equitable  estates  aa  before  the  atatate.    In  New 
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York,  And  in  Ifichigaa  and  WiBOoiuin,  which  follow  the  Kew  Yosk  rak^  all 
naes  and  tnisfca  am  aboliabed  exoept  where  ezpieaaly  aAtfaoriaed.  In  Lonb* 
iana  and  CSalifomia  (the  real-property  law  of  whioh  atatea  oomea  from  itkm 
eiTil,  French,  and  Spanish  law),  the  atatnte  of  uaea  prohahly  has  little  or  na 
Influence. 

The  law  in  PemuylYania  is  peculiarly  diibrent  from  that  in  other  statea;» 
One  special  role  established  in  Pennsylvania  is  that  an  eipresB  tmst  for  tfa» 
separate  nse  of  a  woman,  eren  where  aotaye  dntiea  are  givan  to  the  tmatoeb. 
so  that  the  trust  is  really  actiye,  cannot  be  created  unless  she  is  already  mar-^ 
ried,  or  unless  it  is  made  in  contemplation  of  her  marriage:  PiekarhigT,  Cfoaietf 
10  VJuhL  05;  AihY.Bowen,  I01d.9fi;  Oodm's  Appeal,  70  T^&L  SOI.    Thi» 
particular  rule  often  operates  in  connection  with  others  which  are  to  be  meai* 
tioned.    The  two  main  points  of  peculiaritF  in  the  law  aa  settled  in  Pemiayl* 
▼ania,  are  the  following:  1.  Some  species  of  trusts  are  treated  aa  executed 
by  the  statute  as  though  they  were  wholly  pa^ve,  so  that  the  entire  estate^ 
leg^l  and  equitable,  yests  at  once  in  the  beueQciary,  which,  by  the  geoflrai 
law  of  England  and  of  this  country,  are  not  thus  executed,  on  the  ground 
that  they  are  in  reality  actlTe  trusts;  as,  for  example,  where  land  is  given  ha 
trust  to  convey  it  to  the  ce&iui  qite  tnui:  Baetm'a  Appeal^  67  Pa.  St  504;. 
iZifev.  Qtyer,  59 Id.  803;  TanuUl*s  Apptul,  70  Id.  385;  ma^s  Appeal,  60  Id. 
143;  BatrmU*a  Appeal,  46  Id.  892.    2.  Several. spedes  of  trusts  are  treated  a» 
paasive,  which,  by  the  general  doctrine,  are  undoubtedly  aetive;  certnia. 
trusts  which  require  aetive  duties  by  the  trustees  are  held  to  be  paasive^  and 
the  whole  estate  to  vest  in  the  benefioiazy;  for  example^  a  trust  to  reoeivia- 
rents  and  profita,  and  pay  them  over,  is  clearly  active^  wUle  a  trust  to  ''per- 
mit and  suffor"  the  beneficiary  to  receive  is  paadve  by  the  Wnglish  lawr 
WaQttaff  V.  AnAA,  9  Yes.  620;  but  this  distinction  seems  to  be  denied  fav 
Pennsylvania:  J2(/%  v.  Qeper,  69  Pa.  St.  896.    From  the  combittation  of  theae 
rules,  it  f bUows  that  there  may  be  trusts  strictly  active^  which  are  not  af  • 
footed  by  the  statute,  and  in  which  the  legal  and  equitable  eatatea  are  kept 
separate.    But  the  leaning  is  strongly  to  regard  trusts  as  passivei  many  in- 
stances are  treated  aa  passive,  whiohy  by  the  generally  received  law,  ace- 
active;  and  especially  where  an  aetive  trust  for  any  reason  faila  of  ita  p«a^ 
poae,  or  Ita  purpose  is  accomplished,  the  tenden<7  is  strongly  in  &vcr  of 
holding  it  executed,  and  the  estate  is  veeted  in  the  beneficiary:    2  Pomegroy** 
Bq.  Jur.,  aeo.  98,note;  Pidberiii^  v.  CooCei^  lOPhila.  66;  ilslv.  Bdven,  10  Id. 
96;2)eiieri'sii2^78P^St296;  ^ffilam'siiiqp^  Inearlierde- 

eisions  these  views  were  carried  to  a  still  greater  length:  AMn  r.  Nemrn^gm^ 
26  Pa.  St  227;  Yf%icA(»te  ▼.  Xitj^  28  Id.  73;  Jhcift  v.  XeiH^  21  Id.  72;  andtiie^ 
principal  case  of  Zoy  v.  BccUee^ 

The  foregoing  rimmU  shows  that  the  Pennsylvania  caaea  cannot  always  be- 
taken aa  safe  authority  in  other  statea  upon  the  subject  of  active  and 
trusts,  and  the  extent  to  which  th^  are  executed  by  Ike  statute  of 

A  full  discussion  of  the  statutes  on  tida  aubject  wiD  be  fomd  in  I 
en  ThistSb  8d  ed.,  aec.  299,  note. 
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Wbimeb  v.  Glembnt. 

ri7  PummTAinA  8tat^  147.] 
VnmoE  D  voT  AmnnauBLB  it»  QvALinr  of  Gbattblb  Sous  imlwi  1» 

has  ezprofldy  wwmuitad  them,  or  has  beea  gsaity  of  fmadiilent  npt** 

amtetion,  or  aflirmatioa  of  a  qnality  known  to  be  fiiJaa. 
Tb  Gbxatb  Sxpbbb  Wabbahtt,  rr  d  hot  AB80Lirnn.T  Nmmiabt  to  via 

tbe  word  "  wanaat,"  if  the  wordi  employed  are  tantamount  to  it^  and 

are  not  dnbioaa  or  eqmroeaL 
CrriL-LAw  Maxju,  that  "  a  Soukd  Abticlb  d  Wajouiitsd  bt  a  Souha 

Pbics^ '*  waa  not  the  maxim  of  the  ooDimon  law,  and  has  never  been  adopted 

in  Penn^lvania. 
Ho  SaovoB  Wabrajitt  Abisbs  num  Mmx  Uhvouxdid  Naked  Afrbma- 

nozr  of  floondneei  in  the  nle  of  a  chattel,  bat  for  a  willfnl  miarepieeenta> 

tion,  the  remedy  it  by  actioii  ex  deUeto. 
Iv  Aonoai  sr  Vxhdob  iob  Fucb  or  CKATrEL,  Tendee  may  aet  np  willfiil 

nutrepreeentation  and  deoeit  to  reaiet  a  reoovety,  and  by  proving  a 

laibire  of  the  eoniideration,  show  that  in  eqnity  and  good  ooBafianoa 

llie  plaintiff  ought  not  to  reoover. 

AB8UMP8IT.    The  opinion  states  the  facts. 

BeUaa  and  PUasantSj  for  the  plaintiff. 
Jordcmy  for  the  defendant. 

By  Court,  Chambbbs,  J.  This  is  an  action  of  a$9wnprit  od 
a  promissoiy  note  for  one  hxmdred  dollars,  given  by  Clement 
to  Weimer,  in  part  payment  of  an  old  canal-boat,  sold  at  one 
hundred  and  fifty  dollars,  on  which  Clement  had  paid  in  part 
fifly  dollars.  Defendant  pleaded  payment  with  leave,  and  nU 
debetj  and  gave  notice  of  special  matter,  that  ''plaintiff  at  and 
before  the  time  of  sale  represented  the  boat  as  in  good  condi- 
tion, and  fit  for  immediate  use,  whereas  she  was  worthless  and 
altogether  unfit  for  use."  In  this  notice  there  is  no  allegation 
of  warranty  express  or  implied,  on  the  part  of  the  plaintiff,  nor 
is  there  any  imputation  against  him  of  fraud  or  deceit  in  the 
sale. 

It  is  the  sale  of  a  chattel,  examined  by  Clement  before  he 
purchased,  known  as  an  old  boat  requiring  repairs,  then  sunk 
in  the  river,  on  her  bottom,  lop-sided.  After  examination  and 
inquiry,  Clement  proposed  to  purchase  this  boat  at  the  sum  of 
one  hundred  and  fifty  dollars — an  interview  is  had  between 
him  and  the  plaintiff,  who  expressed  the  opinion  ''  that  he 
thought,  by  a  little  repair  the  boat  woidd  run  a  season,"  and 
had  asked  for  her  two  hundred  dollars.  Weimer's  knowl- 
edge of  the  condition  of  the  boat,  beyond  what  was  obvious, 
was  obtained  from  his  agents,  Hillis  &  Clark,  who,  for  him, 


412  WiEiMBB  V.  Clement.  IPenn 

had  some  charge  of  the  boat.  Weimer  directed  Hillis  to  tell 
Clement  all  he  knew  about  the  boat,  and  Hillis  testified  that 
he  did  inform  Clement  of  her  bad  condition,  which  was  before 
the  purchase.  Clement  was  fiilly  aware  that  he  was  to  have 
a  defective  boat  requiring  immediate  repairs,  if  capable  of  use. 
.^er  the  purchase,  the  defendant  aUowed  her  to  lie  lopnsided 
on  the  shore,  partly  in  the  water,  exposed  to  sun  and  weather, 
for  two  months,  before  drawing  her  out  for  repairs,  when  she 
was  found  to  be  more  decayed  than  he  expected.  Weimer 
appears  to  have  acted  in  the  transaction  with  good  fiEuth,  and 
there  was  no  reason  to  suspect  the  sincerity  of  his  opinion 
about  the  condition  of  the  boat.  The  parties  were  negotiating 
for  the  sale  of  an  old  boat,  in  bad  condition,  and  in  respect  to 
which  Weimer  and  Clement  had  the  same  means  of  infor- 
mation. 

We  can  discover  no  warranty,  express  or  implied,  by  the 
plaintiff,  to  be  collected  from  the  evidence  on  the  record;  nor 
is  there  any  deceit,  fraud,  or  willful  misrepresentation  by  the 
plaintiff,  proved  or  even  imputed  to  him. 

The  defendant  got  the  article  which  he  had  examined  before 
he  purchased,  and  of  her  unsoundness  had  the  opinion  of  others, 
and  was  to  pay  for  her,  not  the  price  of  a  good  article,  but  a 
defective  one.  He  chose  to  speculate  on  the  condition  of  the 
old  boat,  and  the  amount  of  repairs  she  might  require;  and 
if  disappointed  in  his  expectations,  he  must  bear  the  loss.  He 
was  bound  to  regard  the  sound  maxim  of  the  law  caveat  emptor^ 
and  by  the  caution  and  inquiry  made  by  him,  he  did  use  the 
vigilance  imposed  on  him.  What  are  the  legal  responsibilities 
of  the  vendor  of  a  chattel  in  Pennsylvania?  It  is  well  settled 
that,  with  regard  to  the  quality  of  goods,  the  vendor  is  not 
answerable  unless  he  expressly  warrants  them,  or  there  has 
been  a  fraudulent  representation — an  affirmation  of  a  quality 
known  to  the  vendor  to  be  false:  Jackson  v.  WetheriU^  7  Serg. 
&  R.  480.  To  constitute  an  express  warranty,  it  is  not  neces- 
sary that  the  word  "warranty"  should  be  used;  but  the  words 
used  must  be  tantamount,  and  not  dubious  or  equivocal. 

The  civil-law  maxim,  that  a  sound  article  is  warranted  by  a 
sound  price,  was  not  the  maxim  of  the  common  law,  and  has 
not  been  adopted  by  this  court.  If  the  buyer,  instead  of 
requiring  an  explicit  warranty,  chooses  to  rely  on  his  own 
inspection,  or  the  opinion  of  the  vendor,  if  mistaken  as  to 
quality,  he  has  only  himself  to  blame.  If  overreached  by 
willful  misrepresentation  or  deceit,  he  has  his  remedy.    No 
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implied  warranty  arises  from  an  unfounded  affirmation  of 
soundnefis  in  the  sale  of  a  chattel;  but  for  a  deceitful  repre- 
fientation  of  it  the  remedy  is  by  an  action  ez  ddieto:  McFar- 
land  y.  Newman^  9  Watts,  55.  A  naked  affirmation  is  not 
itself  an  ezjKress  warranty,  nor  evidence  of  it.  In  an  action 
for  the  price  of  a  chattel  sold,  the  defimdant  may  use  the 
defense  of  willful  misrepresentation  and  deceit  to  resist  a 
recovery,  and  by  proving  a  failure  of  consideration,  show  that 
in  equity  and  good  conscience  plaintiff  ought  not  to  recover 
on  a  contract  vitiated  or  impaired  by  deceit  and  fraud,  as  was 
ruled  at  our  present  term  in  the  case  of  Price  v.  Lewis  [not 
reported].  What  the  direction  of  the  court  below  in  this  case 
was  to  the  jury,  in  matter  of  law,  is  left  in  uncertainty.  The 
charge  of  the  court,  and  their  answers  to  the  points  presented, 
have  been  lost  or  mislaid,  and  cannot  be  supplied;  and  it  is 
only  a  fragment  of  the  opinion  of  the  court  on  one  point  only 
liiat  by  the  agreement  of  the  counsel  has  been  placed  on  the 
record  and  paper-books.  It  may  be  of  questionable  propriety 
for  the  court  to  review  and  consider  a  scrap  of  an  opinion,  sa 
all  the  direction  of  the  court  below  to  the  jury  on  the  law. 
But  we  feel  constrained,  in  furtherance  of  justice,  to  act  on  the 
meager  report  we  have  before  us  on  the  record,  in  the  absence 
of  a  full  one,  not  to  be  had  by  reason  of  the  decease  of  thd 
judge  before  whom  the  cause  was  tried,  and  where  the  verdict 
is  80  contrary  to  the  law  and  evidence  as  it  appears  to  this 
court. 

The  plaintiff  has  assigned  for  error  the  refusal  of  the  court 
below  to  answer  plaintiff's  point  as  presented,  or  answering  it 
erroneously,  if  answered  at  all:  ''The  plaintiff's  counsel  re- 
spectfally  request  the  court  to  refuse  giving  the  instruction 
above  asked,  and  to  instruct  that  unless  Weimer  was  guilty  of 
of  willfiil  misrepresentation,  he  is  entitled  to  recover;  and  as 
there  is  no  evidence  of  that,  the  verdict  should  be  for  the 
plaintiff."  To  this  point  the  plaintiff  was  entitled  to  an  ex- 
plicit answer,  and  to  have  the  jury  instructed  that  unless 
Weimer  was  guilty  of  willful  misrepresentation,  he  is  entitled 
to  recover;  and  that  if  there  was  not  evidence  satisfactory  to 
them  of  such  willful  misrepresentation,  the  verdict  should  be  for 
the  plaintiff.  To  this,  as  reported,  the  court  gave  no  answer, 
or  answered  thus:  ''A  mutual  mistake  is  no  ground  for  relief: 
there  must  be  some  misrepresentation."  This  was  not  the 
answer  the  plaintiff  was  entitled  to  have,  and  so  far  as  given, 
was  not  intelligible  or  directory  to  the  jury.    The  evidence  in 
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the  cauBe,  as  to  the  contract  of  the  parties,  was  for  the  con- 
sideration  of  the  jury,  nnder  the  law  of  the  case;  and  as  there 
was  little  or  no  discrepancy  about  the  facts,  and  no  imputation 
of  warranty,  fraud,  or  willful  misrepresentation  to  the  plaintiff, 
the  verdict,  being  for  the  defendant,  can  only  be  accounted  for 
by  the  misconception  of  the  jury  as  to  the  law,  and  to  which 
the  omission  of  the  court  to  answer  plaintiff's  point,  and  the 
answer  furnished,  may  have  materially  contributed  and  misled 
the  jury.  In  the  opinion  .of  this  court,  there  was  error  in  tfaa 
court  below  in  their  answer,  as  recited  above. 
Judgment  is  reversed,  and  a  venire  de  novo  awarded. 


Oatsat  Bmptob  n  Ritls  ov  Sales  nr  Absehob  ov  Fbaud  ob  Wabbabtts 
See  Browm  t.  Ora^^  72  Am.  Deo.  602,  and  note  566^  oitiiig  the  prior  omos  is 
the  teriee  on  this  point;  Eaumr.  CaU,  75  Id.  653»  and  note66a.  IhopKiii- 
oqpel  oue  k  eited  to  this  point  in  J7ea6niMr  V.  IToyte,  61  FkL  St  2^^^ 
there  holding  on  this  point  that  if  no  iraad  ia  alleged,  it  ia  neooaaary  to  ahoiw 
an  eTpieaa  wananty  in  order  to  defend  on  the  groond  ol  the  inferior  quality 
of  the  artiflie  aoM. 


Stbwabt  v.  Lang. 

[87  PnnraTLTABiA  Stat^  90LJ 

To  DBfBBlORB  WHBfHBH  iHSXBITIfBNT  IB  TO  OfBBATB  AS  IMMBDIATB  GoM-> 

VBTANCB  or  only  aa  ezeoatocy  oontraot,  the  ooort  wiU  look  to  the  inten* 
tion  of  the  parfeiea,  and  this  ia  to  be  aoaght  for  in  every  part  ol  tibe 
oontraotb 
Ibstbuiebvt  n  vor  Ykukkt  Oonvbtangb,  bdt  n  Mbbblt  Eibcuvubt 
OosTBAor,  though  it  oontaina  the  words  of  present  assnnyioe,  ''doth 
and  hath  by  theae  presents  granted,  bargained,  sold,  and  forever  quit- 
olaimed,*'  eto.,  if  it  be  informally  drawn;  oalled  by  the  parties  an  agree- 
ment; expressed  to  be  in  oonsideration  of  fatore  oovenanti  to  be  doo« 
and  performed,  and  with  no  present  sam  in  hand  paid;  oontaina  ne 
words  of  inheritanoe;  and  be  without  the  formal  aeknowledgment  d  « 
deed. 

Ejectment.  One  Lang,  having  recovered  judgment  against 
William  A.  Stewart,  took  certain  land  claimed  to  be  owned  by 
said  Stewart  under  execution,  and  bought  it  in  at  execution 
sale.  William  A.  Stewart's  title  had  been  derived  through 
an  agreement  of  compromise  between  himself  and  his  father, 
Gteorge  Stewart,  in  an  action  pending  between  them.  George 
Stewart  died;  and  his  executors,  claiming  that  the  title  to  the 
property  had. not  frilly  passed  to  William  A.  Stewart,  the 
agreement  being  but  an  executory  agreement,  brought  this 
aotion  against  Lang.    The  agreement  was  in  the  following 
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words,  to  wit:  "Agreement,  made  this  first  day  of  January, 
1849,  by  and  between  George  Stewart  and  William  Stewart, 
all  of  Perry  township,  Jefierson  county,  witnesseth,  that  the 
said  George  Stewart,  for  and  in  consideration  of  the  covenants 
to  be  done  and  performed  by  the  said  William  Stewart,  he  doth 
and  hath  by  these  presents  granted,  bargained,  sold,  and  for- 
ever quitclidm  unto  the  tract  of  land  whereon  &e  said  William 
now  lives,  in  Perry  township  aforesaid,  and  to  withdraw  'or 
discontinue  all  suits  or  suit  now  brought  by  him  in  the  courts 
of  common  pleas  of  Jefferson  county,  and  acknowledge  full 
satisfSaction  of  all  or  any  agreements  now  or  heretofore  in 
existence  between  them.  In  consideration  of  which,  the  said 
William  Stewart  agrees  to  pay  the  said  George  Stewart  as  fol- 
lows: One  hundred  dollars,  lawful  money,  on  the  first  day  of 
April,  A.  D.  1849.  One  hundred  dollars  on  the  first  day  of 
April,  1860.  One  hundred  dollars  first  of  April,  1851,  and 
one  hundred  dollars  per  annum  thereafter  till  the  sum  shall 
amount  to  twelve  hundred  dollars,  including  the  sums  now 
mentioned,  and  to  pay  to  the  said  George  Stewart  seventy-five 
dollars  in  such  produce  as  he  may  from  time  to  time  need 
after  this  date,  and  such  produce  as  the  said  William  may 
have  to  spare.  Witness  our  hands  and  seals  the  day  and  year 
aforesaid.  George  Stewart  [l.  s.],  William  A.  Stewart  [l.  s.]. 
In  presence  of  H.  Brady.''  The  court  instructed  the  jury  that 
the  above  agreement  was  executed,  and  that  the  verdict  must 
be  foir  defendant.  The  verdict  was  rendered  aooosdingly. 
Plaintiff  appeals. 

B.  F.  Luca$^  for  the  plaintiff  in  error. 
/.  O.  Qcrdouj  for  the  defendants  in  error. 

By  Court,  Stbong,  J.  In  determining  whether  the  instru- 
ment dated  January  1,  1849,  was  an  inunediate  conveyance 
or  onlT  an  executory  contract,  we  are  to  look  for  the  intention 
of  the  parties,  and  this  is  to  be  sought  for  in  every  part  of  the 
contract.  It  contains  words  of  present  assurance  (^'doth  and 
hath  by  these  presents  granted,  bargained,  sdd,  and  forever 
quitclidm,"  etc.),  and  these  words  doubtless  afford  a  presump- 
tion that  an  executed  conveyance  was  intended.  But  that 
presumption  is  not  conclusive.  It  may  be  overcome  by  the 
presence  in  the  instrument  of  other  words,  which  contemplate 
a  future  conveyance,  as  it  was  in  the  case  of  Stoldy  v.  Troutj 
8  Watts,  168,  where  the  words  of  immediate  grant  were,  ''have 
franled,  bargained,  sold,  aliened,  enfeoffed,  released,  and  coih 
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firmed/'  and  where  the  mstnunent  acknowledged  the  receipt 
of  part  of  the  consideration,  but  the  vendor  covenanted  to 
"make  a  more  complete  deed  of  conveyance."  So  alao  in 
Stouffer  V.  Coleman^  1  Yeates,  398.  The  same  principle  is  laid 
down  also  in  WiUiama  v.  Bentleyy  27  Pa.  St.  801,  where  it  was 
said  that  '^the  intention  is  so  imperative  in  the  construction 
of  agreements  that  the  strongest  words  of  conveyance  in  the 
present  tense  will  not  pass  the  estate,  if  other  parts  of  the 
instrument  show  that  this  was  not  the  intention  of  the  parties. 
A  provision  in  the  contract  for  the  conveyance  of  the  title  at  a 
subsequent  time,  on  the  performance  of  stipulated  terms,  is 
generally  decisive  that  the  article  of  agreement  itself  was  not 
designed  to  pass  the  title."  The  presumption  arising  from 
the  use  of  words  of  transfer  in  the  present  tense  may  also  be 
overcome  by  other  parts  of  the  instrument,  though  there  be  no 
covenant  for  future  conveyance.  It  was  in  WiUiama  v.  Bentley^ 
27  Pa.  St.  301;  Foster  v.  Foster,  1  Lev.  55;  and  in  Ogden  v. 
Broiony  83  Pa.  St  247.  In  the  last  of  these  cases  the  rule  waa 
averred  to  be,  that  '^whether  an  informal  instrument,  transfer- 
ring an  interest  in  real  estate,  shall  be  held  a  conveyance  or 
only  an  agreement  for  a  conveyance,  depends,  not  on  any 
particular  words  or  phrases  found  in  it,  but  on  the  intention  of 
the  parties  as  collected  from  the  whole  contract"  In  the 
instrument  now  before  us  there  are  several  things  which  are 
inconsistent  with  the  presumption  that  the  parties  intended  it 
as  a  final  disposition  of  the  subject-matter  of  their  contract^ 
and  which  tend,  therefore,  to  rebut  the  inference  which,  with- 
out them,  must  necessarily  be  drawn  from  the  vendor's  use  of 
words  of  present  conveyance. 

It  is  called  by  the  parties  an  agreement,  a  circumstance  to 
which  importance  was  attached  in  Stoldey  v.  Trout,  supra,  and 
which  has  been  considered  of  some  weight  in  other  cases.  In 
popular  understanding  there  is  a  distinction  between  an  agree- 
ment and  a  deed.  The  former  is  regarded  as  preparatory  to  the 
latter.  A  sale  by  articles  of  agreement  and  a  sale  by  deed 
are  in  the  common  mind  distinct  in  effect  When,  therefiire, 
the  inquiry  is  what  the  parties  intended,  it  cannot  be  said  to 
be  of  no  consequence  that  they  have  called  their  contract  an 
agreement. 

It  is  to  be  observed,  also,  that  the  consideration  for  the 
action  of  (3eorge  Stewart,  the  alleged  grantor,  seems  to  have 
been  not  the  covenants  of  the  vendee,  but  the  performance  of 
them.    It  was  in  consideration  of  covenants  "  to  be  done  and 
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performed,^  and  by  the  terms  of  the  agreement,  that  perform- 
ance was  to  be  prospective.  If,  therefore,  the  instrument  be 
constraed  a  present  conveyance,  it  is  a  conveyance  for  no 
present  stipulated  consideration,  none  in  hand  received. 
This,  it  must  be  admitted,  is  in  itself  of  no  great  importance, 
but  it  is  not  without  weight,  in  connection  with  other  pro- 
visions of  the  agreement  In  addition  to  these  things,  there 
are  no  words  of  inheritance  in  the  instrument.  If  the  parties 
intended  it  as  an  executed  contract,  then  but  a  life  estate 
passed  to  William  A.  Stewart,  the  vendee.  That  such  an 
effect  was  the  design  of  the  parties,  when  by  the  same  in- 
strument it  was  agreed  that  twelve  hundred  dollars  should 
be  paid  by  the  vendee  in  annual  installments,  extended  twelve 
years,  and  also  seventy-five  dollars  in  produce,  such  as  the 
vendor  might  from  time  to  time  need  after  the  date  of  the  in- 
strument, and  such  produce  as  the  vendee  might  have  to  spare, 
it  is  difficult  to  believe. 

But  a  more  important  thing,  and  one  which  appears  to  show 
quite  satisfieu^rily  that  the  agreement  was  not  intended  by 
ttie  parties  as  a  consummation  of  the  proposed  arrangement,  is 
found  in  the  provisions  that  Oeorge  Stewart  should  withdraw 
and  discontinue  all  suits  in  the  court  of  common  pleas  of  Jef- 
ferson county,  and  acknowledge  full  satisfaction  of  aU  and 
any  agreements  then  and  theretofixre  in  existence  between  the 
parties.  These  provisions  aru  Iim.  li^znzdiAte  connection — ^in 
the  same  sentence  with  the  words  of  grant.  Yet  they  refer  to 
something  thereafter  to  be  done  by  the  grantor,  and  they  show, 
at  least,  that  the  whole  contract  was  not  considered  as  executed 
by  him.  The  same  words  which,  it  is  argued,  conveyed  the 
land,  are  used  to  express  the  obligation  to  discontinue  the 
suits.  If,  in  regard  to  the  latter,  they  must  be  construed  as 
prospective,  why  not  in  regard  to  the  former?  Certainly  some- 
thing more  than  the  execution  of  this  instrument  was  under- 
stood to  be  required  of  the  vendor.  Bt^sides,  such  stipulations 
OQ  the  part  of  a  grantor  are  altogether  unusual  and  out  of 
place  in  a  conveyance  of  lands.  Even  their  presence  there 
seems  to  show  that  the  parties  contemplated  further  action,  a 
more  complete  arrangement. 

It  is  also  a  slight  circumstance,  an  index,  pointing  to  the 

intention  that  the  agreement  was  not  executed  in  the  ordinary 

forms  of  a  deed.    Its  execution  was  not  acknowledged,  and  it 

was  attested  only  by  a  witness.    It  was  treated  by  the  parties 
▲m.  dml  vol.  Lxxvm-a^ 
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as  executory  agreements  are  commonly  treated,  and  not  as  an 
immediate  conveyance  of  land. 

Considering  the  whole  instrument,  therefore,  we  think  it 
evinces  that  the  intention  of  the  parties  was  not  to  create  an 
absolute  and  present  conveyance  of  the  land.  It  follows  that 
it  was  only  executory.  It  was  said  in  the  argument,  and  it  is 
stated  in  the  paper-books,  that  William  A.  Stewart  obtained 
the  legal  title  from  the  Holland  Land  Company  after  his  agree- 
ment with  his  father.  This  does  not  appear  upon  the  record, 
and  we  are  not,  therefore,  at  liberty  to  consider  what  may  be 
the  effect  of  such  a  conveyance.  Dissenting,  as  we  do,  from 
the  construction  given  by  the  learned  judge  of  the  court  below, 
to  the  agreement  of  January  1, 1849,  we  are  constrained  to 
reverse  the  judgment. 

Judgment  reversed,  and  a  vetUre  de  novo  awarded. 


Whiv  Words  ov  Prbssmt  Obavt  do  not  Oontkt  Trlx:  See  note  to 
Okapnum  ▼.  OlasM,  48  Am.  Deo.  4(M7»  citiiig  many  eneoB,  and  diaciianng 
the  tabjeot  foUy.  In  Brwna^a  Appeal,  67  Fa.  St.  63,  the  principal  caae  is 
eited  to  the  point  that  the  court  may  look  to  the  int^tion  of  the  paitiee  to 
determine  whether  an  inatrament  ia  to  operate  aa  an  imTnediate  oonveyanoe. 


Commonwealth  Insubanoe  Company  v.  Sbnnbtt, 

Babb,  &  Co. 

i87  Pbhhstltahia  Stati,  aOft.) 
IVSUBAVOI  IS  COHT&A€T  OV  INDEKNITT,  JS  WmOH  PaBTDB  MAT  8TIFUI.aXB 

for  the  manner  and  time  in  which  that  indemnity  ahaU  be  made  and 
valued;  and  where  such  is  the  caae,  the  law  wiU  cany  out  their  contract. 

Mbasubs  ov  Damaoxs  on  Open  Pouct  ov  InsubanoBi  specifying  that  dam- 
agea  are  to  be  estimated  at  the  "true  and  actual  cash  value  of  the  prop- 
erty at  the  time  the  loss  may  happen,"  is  that  which  was  agreed  upon  by 
the  parties,  and  it  is  error  to  allow  the  jury  to  adopt  any  other  rule. 

Rbbrbvatioh  bt  ijrsufiXBs  nf  Pouor  of  PBmLBox  to  Bepadi  ob  Bs- 
PLAOB  the  property  destroyed  is  merely  a  privilege  for  their  benefit^ 
which  they  may  adopt  or  not  aa  they  think  proper,  and  therefore  the 
expense  of  repairing  or  replacing  the  property  is  not  a  proper  rule  for 
estimating  the  damages,  on  a  contract  to  measure  the  damages  by  the 
value  of  the  property  when  the  loss  occurs. 

Faos  that  Pbopebtt  Dbbtbotbd  was  Patxntkd  cannot  aflfoot  a  oontiaot  to 
measure  the  damages  by  the  value  of  the  property  at  tlia  tinio  when  tho 
loss  occurred. 

Debt.  Plaintiffs  were  the  owners  of  certain  patented  agri* 
cultural  machines,  and  had  stored  them  in  a  warehoose,  where 
they  were  destroyed  by  fire.    Defendants  had  agreed  to  insora 
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plaintiffB  against  any  Iob8  of  fiuch  property  by  fire,  the  parties 
fitipolatiiig  that  the  value,  in  case  of  loes,  was  to  be  determined 
en  the  basis  of  the  "tmeand  actual  cash  value  of  the  property 
at  the  time  the  loBS  may  happen."  The  remaining  facts  ap* 
pear  in  the  opinion. 

W.  A.  OalbraUh^  for  the  plaintiff  in  error. 
Chwreh  and  ManhaUf  for  the  defendants  in  error. 

By  Court,  Thompson,  J.  There  is  nothing  in  the  policy  of 
the  law  which  abridges  the  right  and  power  of  parties  to  a 
eontract  of  insurance  from  stipulating  in  regard  to  the  mode 
and  manner  of  estimating  or  valuing  a  loss  when  it  shall 
occur,  or  as  to  the  time  which  shall  be  the  period  of  the  valu- 
ation of  the  property  destroyed,  or  such  other  matters  within 
the  scope  of  a  tsa  transaction  as  they  may  see  proper.  In* 
surance  is  a  contract  of  indemnity,  and  if  the  parties  stipulate 
for  the  manner  in  which  that  indemnity  shall  be  made,  on  the 
contingency  of  liability,  it  is  their  right  to  do  so,  and  the  law 
will  carry  out  their  contracts  as  made,  if  there  be  no  fraud  in 
them,  as  in  other  cases:  Trctsk  v.  State  Fire  and  Marine  Ins.  Co^ 
29  Pa.  St.  198  [72  Am.  Dec.  622];  NoHh  Wegtem  Ins.  Co.  v. 
Phosnix  Oa  and  Candle  Co.,  81  Id.  448. 

Mr.  Phillips,  in  his  treatise  on  insurance,  c.  1,  sec.  8,  says: 
'*  The  indemnity  intended  in  insurance  is  not  the  putting  the 
party  insured  into  as  good  a  condition  as  he  would  in  iGEtct  have 
been  if  no  loss  had  happened;  it  means  the  repayment  of  the 
expense  incurred,  and  the  payment  for  as  much  of  the  insured 
subject  as  is  lost,  at  its  market  value,  or  its  value  as  agreed 
upon  in  the  policy." 

The  policy  in  this  case  was  an  open  one  as  contradistin* 
guished  from  a  valued  policy,  and  in  it  the  parties  have 
chosen  to  fix  for  themselves  tiie  standard  of  valuation,  and 
have  stipulated  that  it  should  be  the  "  true  actual  cash  value 
of  the  property,"  and  the  time  for  ascertaining  such  value  to 
be  the  date  of  its  injury  or  destruction  by  fire.  Now,  unless 
it  can  be  shown  that  they  had  not  the  right  so  to  contract, 
or  have  used  terms  possessing  some  other  than  their  ordi- 
nary meaning  and  import,  this  basis  for  estimating  the  loss 
thus  established  must  control  and  govern.  It  is  the  law  of 
the  contract  established  by  the  parties  themselves.  Nothing 
has  or  can  be  shown,  we  think,  to  countervail  their  right  so  to 
contract  in  regard  to  the  subject-matter  mentioned,  or  which 
controls  the  ordinary  meaning  of  the  terms  used  by  them. 
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This  has  not  and  cannot  be  done.  The  contract  is  so  plain^ 
that  interpretation  is  not  needed  to  arrive  at  what  was  meant. 
The  parties  meant  only  what  they  have  plainly  said;  and  it 
was  a  plain  mistake  to  disregard  the  language  used  and  con- 
strue the  contract  as  if  no  stipulation  existed. 

It  is  usual,  in  the  absence  of  a  stipulation  in  marine  insur* 
ance,  to  value  the  goods  lost  and  covered  by  an  open  policy, 
as  of  the  time  of  the  commencement  of  the  risk,  and  this  was 
the  nature  of  the  insurance  treated  of  by  Mr.  Phillips,  as  cited 
by  the  counsel  for  the  defendant  in  error. 

I  will  not  attempt  to  point  out  the  distinctive  differences  in 
this  respect  between  marine  and  fire  insurances,  and  wherein 
they  consist.  If  we  were  dealing  with  a  policy  in  which  no 
stipulation  existed  for  determining  when  or  how  the  valuation 
should  be  made,  and  the  question  were  to  be  determined  by 
principles  of  law  exclusively,  we  might  be  required  to  look 
more  closely  to  them.  But  such  is  not  the  case  here.  The 
parties  have  made  the  law  of  this  contract  in  this  particular 
for  themselves,  and  we  must  administer  it  They  have  coyered 
the  whole  ground. 

The  case  of  Niblo  v.  North  American  F.  Ins.  Co.j  1  Sandf.  558, 
has  no  possible  bearing  on  the  point  in  question.  There  the 
policy  contained  no  stipulation  such  as  we  find  here,  and 
the  court  allowed  the  full  value  of  the  tenement  insured  with- 
out regard  to  the  extrinsic  circumstance  that  it  was  to  be  re- 
moved within  fifteen  days.  They  held  that  peradventure  the 
lease  of  the  ground  might  be  renewed,  or  the  insured  might 
sell  it  to  the  owner  of  the  ground,  or  its  value  might  not  be 
impaired  by  removing  it  to  an  adjacent  vacant  lot.  Intrinsic- 
ally it  was  not  impaired  by  the  circumstance  that  the  ground 
lease  was  soon  to  end.  Such  had  been  the  doctrine  laid  down 
in  Laurent  v.  Chatham  Fire  Ins.  Co,y  1  Hall,  41.  Such  cases 
as  these  are  good  enough  law  where  they  belong,  but  furnish 
no  rule  where  the  parties  have  fixed  a  law  for  themselves. 
These  views  apply  as  well  to  the  restricted  operation  of  the 
testimony  received  as  to  the  ruling  in  answer  to  the  defendant's 
eleventh  point.    There  was  error  in  both. 

The  option  to  replace  the  machinery,  if  destroyed,  was  a 
reservation  for  the  benefit  of  the  company;  they  were  not 
bound  to  adopt  it.  What  it  would  cost  to  replace  it  was, 
therefore,  not  to  furnish  the  rule  for  the  damages  which  the 
company  must  pay  to  make  good  the  loss.  If  this  were  to  be 
tfild,  it  would  be  equivalent  to  enforcing  the  option  as  an  obli* 
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gatioD.  It  is  stated  in  Angell  on  Insoranoey  see.  289,  that 
insurers  have  the  privilege  of  making  repairs  or  replacing  prop- 
erty if  they  see  fit  to  do  so;  but  if  they  elect  not  to  do  so,  '^they 
are  liable  only  to  pay  a  fiEdr  indemnity  for  the  loss.''  This 
shows  that  the  estimated  cost  of  a  compliance  with  the  option 
is  not  to  be  considered  in  assessing  the  amount  to  be  paid  on 
the  loss.    If  it  had  any  weight  here,  it  was  wrong. 

Nor  was  the  fact  that  the  machines  insured  were  constructed 
under  a  patent  of  any  importance.  Patented  or  unpatented, 
what  they  were  worth  at  the  happening  of  the  fire  was,  by  the 
agreement  of  the  parties,  to  be  the  measure  of  their  value;  and 
this  must  be  ascertained  by  testimony,  as  is  done  in  every 
other  case  where  the  value  is  not  fixed. 

For  these  reasons,  the  judgment  is  reversed,  and  a  venire  de 
novo  awarded. 


Thb  PBuroiPAL  CASS  IB  omD  to  the  point  that  an  action  of  debt  is  mu- 
tainable  on  a  demand  fora  loes  under  a  fire  inenranoe  polioyi  Oirard  Fire  Ins. 
Cbu  T.  i^S0ft(  46  Fa.  St  184;  &  0.,  8  Grant  Ou.  332. 

PaBIIBS   to    ISBUBAXCM   POLIOT  MAT    SlIPULATB    Of    RSOABD   TO    MODB 

AKD  Tna  of  eetimatiDg  or  valuing  loes  when  it  ooenm:  See  Trcuk  v.  8taU 
JVrs  «fr  Jf.  /fia  Co.t  72  Am.  Deo.  e22|  and  note  021 


Edinbobo'  Aoademy  v.  Bobinson. 

187  PBinVVTLTARU  STATB,  210.] 

SuBSOBiBBBa  TO  CoMMOK  FuKD  lOR  Ck>MMON  PuBPOSS  beoome  an  associa- 
tion of  persons  united  for  the  carrying  out  of  snch  porpose,  as  soon  as 
the  stipolated  amount  of  money  has  been  subscribed;  and  soch  act  of 
association  involves  an  agpeement  to  orgsnize  for  the  purpose  contem* 
platedi 

Kach  Subsobiftzon  to  Ooiixov  FuHD  won  Ck>iiM0V  Pubfosb  is  contract 
by  each  associate  with  his  fellows,  in  consideration  of  similar  contracts 
by  them  to  oontribnte  to  the  common  fond  the  amoont  sabsoribed,  and 
when  the  fall  sum  is  subscribed  and  the  association  organiaedy  raises  a 
dnty  and  liability  on  the  part  of  each  subscriber  to  pay  the  sum  sub- 
scribed. 

Qboabizatioh  bt  Lbgal  Inoobpobation  ov  PxBSONa  Who  hayb  Sub« 
■cnuBBD  to  a  common  fond  for  a  common  purpose,  when  regularly 
aeoomplished  by  the  common  consent  of  the  associates,  constitutes  the 
corporation  the  tme  and  only  organization  to  which  subscriptions  are  to 
be  paidy  and  the  proper  and  legal  party  to  demand  and  enforce  their 
paymentb 

iv  AonoNS  ON  SxTBSOBiFTioirs  TO  OoMMOV  FuND^  where  the  associatee 
legeQy  incorporate,  the  proceeding  should  be  in  the  name  of  the  corpora- 
tion; but  if  the  names  of  the  trustees  haye  been  added  as  parties  plain- 
tifl^  an  amendment  may  be  allowed  so  as  to  permit  the  corporation  te 
appear  simply  by  its  oorporate  name. 
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Action  to  recover  of  defendant  an  installment  on  his  sub* 
Bcription  to  a  fund  for  the  erection  of  the  Edinboro'  Academy. 
The  defense  was  that  the  incorporation  of  the  subscribers,  slb 
the  '  Edinboro'  Academy/'  without  the  defendant's  assent^ 
released  him  from  his  subscription,  and  that  the  corporation 
was  not  authorized  to  collect  the  same.  The  remaining  facts 
appear  in  the  opinion. 

KeUo  and  Walker^  for  the  plaintiff. 
Church  and  MarshaUj  for  the  defendant. 

By  Court,  Lowbie,  0.  J.  So  soon  as  this  subscription  paper 
became  complete  by  the  subscription  of  the  stipulated  amount 
of  money,  the  subscribers  to  it  became  an  association  of 
persons  united  for  contributing  to  a  common  fund  for  a  com- 
mon purpose,  to  be  carried  out  by  themselves.  Then  the  sub- 
scription of  each  (at  least  if  not  withdrawn  before  the  actual 
organization  of  the  associates)  became  a  contract  by  each 
associate  with  his  fellows,  in  consideration  of  similar  contracts- 
by  them  to  contribute  to  the  common  fund  the  amount  sub- 
scribed by  him. 

Such  an  act  of  association  involves  an  agreement  to  organize- 
the  associates  when  the  subscription  shall  be  complete,  and  in 
the  present  case  this  is  expressly  provided  for.  The  duties 
created  by  the  act  of  subscription  are  duties  to  the  association, 
and  the  first  of  them  that  is  to  be  performed  is  the  duty  of 
organization;  and  when  this  is  complete,  the  duty  of  psying^ 
the  sum  subscribed  is  a  duty  to  the  organized  association.  In 
a  legal  aspect,  the  most  perfect  form  of  organization  is  by  legal 
incorporation,  and  therefore,  this,  when  regularly  obtained  by 
the  common  consent  of  the  associates,  must  be  regarded  as  the 
true  organization  of  the  association,  and  the  corporation  be- 
comes the  proper  legal  body  to  which  the  subscriptions  are  ta 
be  paid,  and  which  is  to  sue  for  them.  There  can  be  but  one 
true  organization. 

The  court  below  was,  therefore,  in  error  in  deciding  that  the 
action  was  improperly  brought  in  the  name  of  the  association 
in  its  corporate  form.  The  decision  ought  to  have  been  that 
if  the  associates  did  organize  themselves  by  legal  incorporation, 
then  the  corporation  is  the  organized  association,  and  is  the 
proper  legal  party  to  demand  and  enforce  the  payment  of  the 
subscriptions. 

The  question  of  fact  is  therefore  involved  in  the  true  dedsioot 
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Bid  the  associates  organize  themselTee  ia  this  corporation 
called  the  Edinboro'  Academy? 

The  decision  of  the  court  below  excluded  this  question, 
though  it  is  the  vital  one  of  the  cause.  It  may  not  be  easily 
decided,  because  there  is  no  complete  prescribed  form  for  the 
process  of  organization.  And  so  it  is  in  the  original  organ* 
ization  of  states,  and  there  we  take  the  fact  of  the  existing 
organism  as  proof  of  its  legitimacy  without  inquiring  into  the 
regularity  of  the  formative  process.  And  in  such  a  case  as 
this,  if  we  find  the  associates  acting  as  members  of  the  organ- 
ism, we  assume  the  regularity  of  its  formation  as  against  them. 
The  only  form  agreed  upon  here  for  the  process  of  organization 
is,  that  it  shall  be  by  a  meeting  of  the  associates  held  accord- 
ing to  notice  to  be  given.  If  such  a  meeting  was  held  on  rea- 
sonable notice,  and  if  by  consent  of  a  majority  the  corporate 
form  of  organization  was  adopted  or  assented  to,  the  corpora- 
tion is  the  organized  body  contemplated  by  the  contract  of 
subscription,  and  has  the  right  to  demand  and  receive  the 
sums  subscribed. 

The  law  rather  pardons  than  approves  the  naming  of  the 
trustees  of  the  corporation  as  plaintiffs  in  such  an  action  before 
a  justice  of  the  peace. 

In  court  the  form  ought  to  be  amended  so  as  to  let  the 
plaintiff  appear  in  its  simple  corporate  name. 

Judgment  reversed,  «nd  a  new  trial  awarded 

Thompson,  J.,  having  been  of  counsel  in  the  case,  did  not  sit 

SuBSGBiPTOV,  EnaoT  ov,  AMD  WHEN  Bnn>nro:  See  Phipp$  v.  Jones,  SO 
Am.  Deo.  708;  OaU  v.  Swain,  60  Id.  311,  andnotes.  Aaioon a» the Maociatei 
who  hare  sabeeribed  otg^ause,  the  sobscription  is  binding,  and  if  they  incor- 
porate in  regular  form,  the  ooiporation  ia  authoriaed  to  collect  the  subaorip- 
tifloa:  Sholber  ▼.  Lanauter  C.  P.  Au'n,  68  Pa.  St.  431;  and  a  aabaoriber  ia 
liable  though  the  mode  of  ofganiiation  waa  withoat  hia  direct  and  ezpreaa 
aaMnt:  BMmn  y,  Mdmboro*  Aeademff,  8  Grant  Gas.  106;  Hedge  S  Horn's  Ap- 
peal, es^m,  81  279,  an  citing  the 


GisABD  FntB  AND  Mabike  Ins.  Go.  v.  Stephensok. 

[87  TEjntmvAnx  Statb,  2911 
Is  AmjOAxnm  loa  Ihbubangb,  whebx  NnGHBOBnro  Birnj>Drai^  ono  oi 
wfaioh  waa  a  oaipenter-ahop,  were  properly  located  and  deaoribed,  and 
tiie  poxpoaea  for  which  they  were  naed  atated,  in  reeponae  to  inqniriea, 
it  waa  neither  a  fraudulent  concealment  of  material  facts,  nor  a  breach  of 
tiie  oonananta  of  the  aaaured,  to  omit  to  state  that  snch  cazpenter-ahop 
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WIS  heated  by  storeB,  or  to  say  what  pnmsiGii  wae  made  for  warming 
unleBS,  perhaps,  the  heatmg  was  effected  in  an  nnnsoal  and  eztnuvdinaiy 
manner. 

Iv  AonoN  ov  Insubanob  Poijot  to  Bjdooyee  vor  Loss  bt  Fzbb»  which 
originated  in  an  adjoining  oarpenter-shop,  the  location  of  which  wae 
properly  given  in  the  application  for  inanranoe,  it  ia  not  error  to  permit 
the  jury  to  decide  whether  stoves  are  neoeesary  and  costomary  in  a 
carpenter-shop,  when  conpled  with  the  instruction  that  if  not  neoeasuj 
and  customary  plaintiff  could  not  recover;  nor  ia  it  error  to  pennit 
the  jury  to  decide  whether  the  placing  of  a  steam-engine  in  the  shop,  by 
which  the  stoves  were  superseded,  had  increased  the  hazard  over  what  it 
woold  have  been  from  the  stove  alone,  with  the  instmctian  that  if  it  had 
done  so,  and  the  loss  was  the  result  of  the  change,  the  plaintiff  must  fail, 
bat  if  nob,  the  loss  must  fall  upon  the  company,  even  thoD{^  the  fire  may 
have  originated  from  the  engine. 

Uhdeb  Insubaucb  Pouor  Pboyidino  that  Altebixions  or  RsPAiBa 
made  in  and  about  the  insured  premises  must  be  at  the  risik  of  the  party 
insured,  such  repairs  or  alterations  do  not  per  je  avoid  the  contract,  but 
only  place  upon  the  insured  party  the  haard  of  their  inoreaaing  the  lia- 
bility of  the  insurer. 

That  Coitbt  in  Chabgivo  Jubt  Ezfbrssxd  Doubts  as  to  Lmal  Btncr 
which  certain  evidence  might  have  had  in  a  supposed  oontingenQy,  and 
which  was  not  in  the  case  as  presented  to  the  jury,  is  no  caoae  for  re- 
versal or  writ  of  error. 

Action  on  insurance  policy.    The  opmion  states  the  £Etcts. 

Finny  and  Douglass^  for  the  plaintiff  in  emnr. 

W,  M.  Stephenson^  for  the  defendant  in  error. 

By  Court,  Strong,  J.  The  written  application  for  the  policy 
contained  a  provision  that  the  representations  made  by  the 
assured  therein  were  given  as  a  warranty,  and  the  policy  itself 
stipulated  that  the  representations  given  in  the  application 
should  be  a  warranty  on  the  part  of  the  insured,  and  contain 
a  just,  fall,  and  true  exposition  of  all  the  facts  and  circum* 
stances,  in  regard  to  the  condition,  situation,  and  value  of 
the  property  insured.  Among  the  interrogatories  propounded 
by  the  company,  the  answers  to  which  make  a  part  of  the 
application,  was  the  following:  ''  State  the  distance  to  other 
buildings.  For  what  are  the  nearest  buildings  occupied?  and 
of  what  materials  are  they  built?"  To  this  the  answer  of 
the  assured  was,  ^'  Shop  for  carpenter  on  the  west;  distance, 
twenty-five  feet;  not  much  used.  No  other  buildings  within 
two  hundred  feet,  on  the  same  side  of  the  street.  One  frame 
building  on  the  other  side  of  the  street,  distant  eighty  feet." 
The  insured  premises  having  been  injured  by  fire,  which  origi- 
nated in  the  carpenter-shop,  the  defendants  set  up  as  a  de- 
fense against  their  liability  on  the  policy,  that,  after  it  was 
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fligDedy  the  insured  introduced  a  steam-engine  into  the  shop, 
and  used  it  in  working  lumber.  On  the  trial  of  the  cause  in 
the  court  below,  the  jury  were  instructed,  in  answer  to  points 
propounded  by  the  defendants,  that  the  shop  was  a  circum- 
stance in  the  estimate  of  the  risk  taken  by  the  underwriters, 
and  that  a  voluntary  enhancement  of  the  risk  by  a  change  of 
the  occupancy  and  use  of  the  shop  by  the  plaintiff  himself 
would  be  a  breach  of  the  coyenants  of  the  policy  on  his  part, 
and  would  prevent  his  recovery.  They  were  also  instructed 
that  the  covenants  in  the  policy  were  to  be  construed  with 
reference  to  the  character  of  the  risk  taken,  and  if  this  was 
incompatible  with  the  use  of  an  engine  and  stove  for  work- 
ing lumber  in  the  shop  by  the  plaintiff,  it  was  an  increase  of 
the  risk  and  avoided  the  policy.  That  it  made  no  difference 
as  to  the  operation  of  the  covenants  of  insurance  that  the 
shop  stood  on  one  lot  and  the  insured  house  on  another,  or 
that  the  assured  had  acquired  the  properly  from  different 
owners.  That  if  the  risk  had  been  so  changed  as  to  be- 
come one  which  the  underwriters  would  not  have  taken  with- 
out an  increased  premium,  or  would  have  refused  altogether, 
its  voluntary  enhancement  by  the  plaintiff  would  prevent  his 
recovery.  That  if  the  assured  obtained  the  policy,  under  the 
representation  that  the  shop  would  not  be  much  used,  and 
that  no  fire  would  be  used  in  it,  intending  at  the  same  time  to 
occupy  it  permanently  through  the  winter  with  a  steam-en- 
gine and  stove  in  which  fires  should  be  kept,  it  was  a  frau(l 
upon  the  company,  and  would  avoid  the  contract. 

The  court  also  instructed  the  jury  that  the  setting  up  a 
steam-engine  and  use  of  the  same  in  the  shop  was  a  change  of 
the  occupancy  of  the  premises  from  the  occupation  stipulated 
in  the  application,  and  contrary  to  the  covenants  of  the  as- 
sured, if  it  increased  the  hazard  and  was  the  cause  of  the  fire. 
Of  all  this  the  plaintiffs  in  error  do  not  complain,  nor  cotdd 
they.  But  they  insist  that  the  court  erred  in  adding  to  these 
instructions  the  remarks  that  ^'  the  shop  belonged  to  the  plain- 
tiff (the  assured)  at  the  time  when  he  made  his  application; 
and  when  this  was  laid  before  the  officers  of  the  company, 
their  action  would  necessarily  be  predicated  upon  the  informa- 
tiouy  the  several  answers  to  the  questions  just  imparted,  and 
they  would  naturally  consider  whether  a  stove  was  necessary 
to  the  proper  use  and  occupancy  of  a  carpenter's  shop,  and 
this,  we  may  suppose,  would  have  its  effect  upon  the  delibera- 
tions of  the  officers  in  taking  or  rejecting  the  application. 
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One  or  two  witnesses  say  there  had  been  Iwo  stoves  in  the 
shop  for  heating  it.  Was  this  necessary  and  cnstomary?  If 
it  was  not,  the  plaintiff  must  fail.  But  if  it  was,  then  an- 
other inquiry  arises,  whether  the  placing  of  the  engine  in  the 
shop,  by  which  the  use  of  the  stoves  would  be  superseded,  in- 
creased the  hazard  over  what  it  would  have  been  for  the  stoves 
alone.  If  it  did,  and  the  loss  was  the  result  of  the  change, 
the  plaintiff  must  fail.  But  if  it  superseded  the  stoves  for 
heating,  and  was  used  for  other  mechanical  purposes,  but  did 
not  increase  the  hazard  to  any  extent,  the  loss  would  fall  on 
the  company,  although  the  fire  may  have  originated  fix>m  the 
engine.'^ 

I  have  quoted  these  assignments  of  error  at  length,  in  con- 
nection with  the  other  instructions  given  to  the  jury,  that 
their  true  bearing  upon  the  case  may  be  understood.  The 
grounds  of  defense  in  the  court  below,  then,  not  sustained  by 
the  charge  of  the  judge,  were  that  the  representations  in 
the  application  had  not  fully  stated  the  circumstances  mate- 
rial to  the  risk,  in  that  there  was  no  information  given  that 
there  was  a  stove  in  the  carpenter's  shop,  near  the  insured 
premises,  and  that  the  hazard  had  been  increased  by  the 
voluntary  act  of  the  plaintiff.  The  description  given  of  the 
neighboring  building  was  a  shop  for  a  carpenter,  not  much 
used.  Was  it,  then,  a  fraudulent  concealment,  or  a  breach  of  the 
assured  covenants,  that  he  did  not  state  that  the  carpenter's 
shop  was  heated,  and  what  provision  was  made  for  warming 
it  7  If  instead  of  being  a  carpenter's  shop,  the  adjacent  build- 
ing had  been  a  dwelling-house,  would  he  have  been  under 
obligation  to  state  that  there  were  stoves  in  that  dwelling- 
house  ?  And  if  he  had  neglected  to  do  so,  would  his  neglect 
have  avoided  the  policy  ?  A  representation  that  a  carpenter's 
shop  stood  twenty-five  feet  from  the  insured  premises  informed 
the  insurers  that  what  is  commonly  understood  by  such  a  shop, 
what  ordinarily  constitutes  it  and  belongs  to  its  use  was  there. 
If  there  had  been  anything  extraordinary  in  the  manner  of 
its  being  used  or  heated,  anything  which  increased  the  risk  of 
fire,  it  might  have  been  his  duty  to  communicate  it  splecifically. 
But  what  is  usual,  what,  in  the  language  of  the  court  below,  ia 
^'customary  in  such  buildings,  was  communicated  by  the 
representation  of  the  existence  of  the  shop.  In  general,  the  use 
even  of  the  building  insured,  and  how  it  is  heated,  need  not  be 
represented,  except  in  reply  to  inquiries:  Phillips  on  Insur- 
ance, 636,  and  cases  there  cited.     That  no  more  specific 
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xepreaentations  were  contemplated  by  the  parties,  is  apparent 
from  the  interrogatories  addressed  by  the  company  to  the 
applicant  for  the  policy.  He  was  asked  how  the  building 
proposed  for  insurance  was  warmed,  and  how  lighted;  but  he 
was  not  asked  how  neighboring  buildings  were  warmed  and 
lighted,  even  though  they  entered  into  the  estimate  of  the  risk. 
The  same  particularity  of  description  was  not  required  in 
regard  to  the  latter  as  in  regard  to  the  former. 

The  court,  then,  committed  no  error  in  permitting  the  jury 
to  inquire  whether  stoves  are  necessary  and  customary  in  car- 
penter's shops,  and  in  holding  that,  if  they  are,  the  representa- 
tion sufficiently  informed  the  company  that  the  risk  which  they 
took  might  be  affected  by  stoves  in  tMs  carpenter-shop.  And  if 
the  jury  found  that  the  use  of  stoves  in  such  a  building  is  an 
ordinary  and  customary  use,  and  consequently,  that  the  plain- 
tiff, by  not  having  specifically  mentioned  that  they  were  used 
in  this  adjacent  shop,  was  guilty  of  no  fraudulent  concealment, 
or  breach  of  his  warranty,  then  the  risk  undertaken  by  the 
defendants  embraced  the  hazard  consequent  upon  the  presence 
and  use  of  stoves  there.  That  hazard  the  plaintiff  might  not 
increase,  and  still  avail  himself  of  his  policy.  The  court  sub- 
mitted to  the  jury  to  find  whether  he  had  increased  it,  whether 
the  substitution  of  the  steam-engine  for  the  stoves  enhanced 
the  risk;  instructing  them  that  if  it  did,  the  plaintiff  could 
not  recover,  and  if  it  did  not,  he  could.  In  this  we  see  nothing 
erroneous.  Whether  a  risk  has  been  increased  or  not  is  a 
question  for  the  jury,  not  the  court:  Grant  v.  Howard  Fire  Ins. 
Co.y  5  Hill,  10.  The  representation,  even  though  it  be  made 
a  warranty,  does  not  bind  the  assured  that  there  shall  be  no 
alteration,  however  immaterial  to  the  risk,  in  the  thing  in- 
sured, or  in  its  use.  Although  a  strict  and  literal  compliance 
with  the  terms  of  warranties  be  necessary,  still  the  warranty 
is  construed  according  to  its  ordinary  meaning:  Shaw  v.  Rob- 
berd8f  6  Ad.  &  El.  75.  While  the  risk  is  running,  the  assured 
can  make  no  substantial  alteration  which  enhances  the  lia- 
bility of  the  insurer*  But  what  is  a  substantial  alteration? 
In  fire  insurance,  it  would  seem  to  be,  mainly,  an  increase  of 
the  risk:  Stetson  y.  Maseachusette  Mut.  Ine.  Co,,  4  Mass.  830 
[8  Am.  Dec.  217]. 

It  was  one  of  the  conditions  of  the  policy  on  which  this  suit 
was  brought,  that  any  alterations  or  repairs  made  in  or 
about  the  premises  insured  must  be  made  at  the  risk  of  the 
insured;  not  that  they  should  necessarily  avoid  the  contract^ 
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but  that  the  assured  should  assume  the  hazard  of  their  increas- 
ing the  liability  of  the  insurer.  The  only  remaining  assign* 
ment  of  error  is  founded  upon  what  the  court  said  in  regard  to 
a  portion  of  the  evidence.  It  was  as  follows:  "  Evidence,  how- 
ever, was  received  of  the  conversation  that  occurred  between 
the  agent  of  the  company  and  the  plaintiff,  at  the  time  the 
application  for  insurance  was  made,  in  which  the  latter  said 
that  he  expected  to  be  from  home  much  of  the  time,  and  that 
the  shop  would  be  but  little  used,  though  he  '  might  want  to 
use  it  some,  and  that  no  fire  would  be  in  iV  But  this  was  not 
communicated  to  the  officers  of  the  company,  though  it  was 
that  the  insurance  would  be  in  the  Heurmer's  class  of  hasard, 
by  which  the  premium  would  be  considerably  less  than  if  in 
another  class,  and  could  not,  therefore,  have  served  as  an  item 
of  consideration  in  the  taking  of  the  risk.  Had  the  officers 
been  informed  of  the  conversation,  and  it  had  formed  to  any 
extent  an  inducement  to  the  risk,  a  different  aspect  might  be 
given  to  the  case.  But  even  this  might  be  questionable,  as  it 
would  be  outside  of  what  was  written  and  proved  the  basis  of 
the  contract  between  the  parties." 

Certainly,  if  this  conversation  was  not  communicated  to  the 
company,  it  could  have  had  no  influence  in  inducing  them  to 
enter  into  the  contract.  The  agent  did,  however,  inform  the 
company  that  it  was  a  farmer's  risk,  but  he  did  not  testify  that 
the  information  was  given  in  consequence  of  anything  the 
plaintiff  said. 

On  the  contrary,  his  testimony  was,  as  appears  by  the  judge's 
notes,  that  it  was  not  on  that  account  he  made  the  commn* 
nication.  He  testified:  ''I  communicated  to  the  company 
it  was  a  farmer's  risk — that  there  were  no  contiguous  build- 
ings— ^but  nothing  of  the  conversation  I  had  with  the  plain- 
tiff." "The  shop,  without  fire  in  it,  would  not  exempt  the 
house  from  farmer's  rates,  which  do  not  allow  other  build- 
ings within  eighty  feet."  It  was  the  distance  of  neighboring 
buildings,  then,  and  not  the  fact  that  they  have  no  fire  in 
them,  which  determined  whether  the  risk  was  a  farmer's  risk 
or  not  The  plaintiffs  in  error,  however,  complain  that  the 
court  expressed  doubts  whether,  if  the  conversation  had  been 
communicated  to  the  company,  it  would  have  made  any  differ- 
ence, because  it  was  outside  of  the  written  basis  on  which  the 
parties  contracted.  If  it  could  have  had  any  effect  in  the  sup- 
posed case,  it  would  be,  not  because  the  declarations  of  the 
plaintiff  were  fraudulent  concealments  or  misrepresentation, 
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but  because  they  amou!nted  to  a  promissory  representation 
broken  by  him,  a  representation  in  addition  to  those  contained 
in  his  written  application.  But  by  the  provisions  of  the  policy 
itself  the  addition  of  a  parol  promissory  representation  appears 
to  be  prohibited,  and  the  rights  of  the  parties  made  to  depend 
upon  the  written  contract  alone.  How  this  may  be  it  is 
unnecessary  to  inquire;  for  the  question  is  not  in  this  case. 
The  supposed  case  has  no  existence  here,  nor  was  it  submitted 
to  the  jury;  and  consequently,  any  doubts  expressed  by  the 
court  below  in  regard  to  it  could  not  have  been  hurtful  to  the 
plaintiff  in  error.  None  of  the  errors  assigned  are  sustained, 
and  the  judgment  is  affirmed. 
Judgment  affirmed. 

AjJOMMSMsa  ov  Ibsubxd  pRKMisiBi,  SiiiOT  ov  ON  Oonnouor:  flee  AkIsI- 
/ard  ▼.  ProMemee  M.  F.  /.  Ckk,  ITT  Am.  Deo.  408»  and  note  49ft. 

Thb  FBurotPAii  CASi  n  oitid  in  Peoples  /m.  Co.  v.  Spenear,  63  Fa.  St.  861, 
and  CUxami  Ins,  Ckk  ▼.  McLamghUn,  Id.  ^HX),  to  the  point  that  if  a  building  ia 
inanred  with  the  knowledge  and  nnderatanding  that  a  oertain  bnrineM  ia  to 
he  oanied  on  there^  the  iaet  that  artiolea  which  are  neeeancy  and  naaal  in 
anch  boainaaa  are  need  there^  though  they  would  otherwiio  be  oonaidered  aa 
hamdana  artidleBp  will  not  avoid  the  policy. 
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lis  Pmxns  ni  E^uirr,  vor  CkujJonvM,  ahd  Dult  Paosioimiv  n  Koncs 
to  a  pnrdhaaer  ao  aa  to  afiect  and  bind  hia  tntereat  by  the  deoree^  and  be- 
gina  from  the  aefrioe  of  the  aabpcena  after  the  bill  ui  filed;  and  ia  no 
Bioffe  than  the  adcq^tion  of  the  oommon-Uw  rale  in  real  actions  that  if  the 
defendant  aliens  after  the  pendeney  of  the  writi  the  Jndgment  will  over- 
reach  the  alienation, 

DooEBOis  aw  Ln  PxNBXxa  n  hot  OoanmnD  io  Bsal  Aonattn,  bat  la  ap- 
plioaMe  to  eboeea  in  aotlony  other  than  oommeroial  paper  which  haa  not 
matored. 

FftHDnrcT  ov  Sun  juawami  Cousrr  jun>  Rahjuub  Compant,  in  regard  to 
booda  iaaned  by  the  oonnty,  in  payment  of  ita  snbeoription  to  the  oom- 
pany'a  atocfc,  ia  notioe  to  aU  the  world  of  the  facte  alleged  in  the  plead- 
inga  therein,  and  theporchaaera  of  aodh  bonda  from  the  company  pendeRlt 
lUe,  and  all  aubaeqnent  purchaaen^  are  affected  by  the  decree  of  the  court 
in  the  aoit  pending  at  the  time  of  the  purchase. 

livnciFAL  Bonds  nf  Am  of  Ratlboap  abb  hot  CfomcBBOiAii  Fafbb  in 
Pennaylvania^  and  eren  in  the  hands  of  innocent  and  remote  pnrohssera 
are  aabject  to  the  eqoitiea  exiating  against  them  whan  in  tfaahandaof  the 
fiiat  pnrohaaera  from  the  ocn^any,  and  the  intereat  coapooa  are  aabject 
to  tfaa  aame  eqnitiea. 
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PlTEOHlflBBfl  OF  MUNXOIFAL  BOMDB  ISBUBD  Df  AlD  OF  RAniBOAD  IM  bomd 

to  take  notice  of  the  Uw  under  whioh  th^  were  iaeoed. 

PAmDTT  OF  MmflQIPAL- AID  B0HD8  WILL  Bl  BWOBOID  OHLT  to  tfao  Oltfl 

of  the  money  which  they  hrooght  to  the  company. 

Debt.    The  opinion  states  the  fi&cts. 

D.  B.  KurtZj  for  the  plaintiff  in  error. 

L.  Toj^  and  B.  MeCambj  for  the  defendant  in  enor. 

By  Court,  Woodwabd,  J.  This  case  is  here  as  a  case  stated. 
The  plaintiff  claims  a  judgment  for  the  amount  of  a  coupon 
accompanying  bond  No.  66,  issued  by  the  county  to  the 
North-western  Railway  Company,  in  part  payment  of  the 
county's  subscription  to  the  stock  of  said  company;  which 
bond  and  coupon  the  company  transferred  to  a  contractor  for 
work  done  on  their  road,  and  by  several  successiye  transfers 
the  said  bond  and  coupon  came  into  the  hands  of  the  plaintiff 
for  a  valuable  consideration.  It  is  made  a  part  of  the  case, 
that  on  the  fifth  of  June,  1857,  before  the  railroad  company  had 
transferred  this  bond,  the  county  of  Lawrence  filed  her  bill  in 
equity  in  the  supreme  court  of  Pennsylvania,  against  the  rail- 
road company  and  others',  praying  for  an  injunction  upon  the 
company  against  any  disposition  of  the  bonds  of  the  county, 
and  for  a  decree  that  said  bonds  be  delivered  up  for  cancella- 
tion .  The  subpoena  issued,  and  was  served  before  the  company 
parted  with  this  bond.  On  the  fourteenth  of  March,  1859, 
this  court  made  their  decree  in  the  said  suit:  Lawrence  Cawniy 
V.  Northrweetem  R.  R.  Co.j  82  Pa.  St  153;  that  the  entire  sub- 
scription of  two  hundred  thousand  dollars  on  the  part  of  the 
county  to  the  stock  of  the  company  be  and  the  same  was 
thereby  annulled  and  set  aside,  without  prejudice,  however,  to 
any  rights  which  third  persons  may  have  lawfully  acquired  as 
purchasers  of  the  bonds  issued;  and  it  was  further  decreed 
that  the  company  restore  to  the  county  the  two  thousand  dol- 
lars of  bonds  that  remained  on  hand,  and  pay  to  the  county 
one  hundred  and  ninety-eight  thousand  dollars  in  satisfaction 
of  the  bonds  they  had  sold  and  transferred. 

The  pleadings  and  proofs  in  that  case  exhibited  irregtilarities 
in  the  making  of  the  subscription,  and  conduct  exceedingly 
dishonest  oi;i  the  part  of  the  directors  of  the  company  m  the 
use  they  made  of  the  bonds.  The  court,  however,  held  the 
subscription  valid,  but  the  sale  of  the  bonds  void,  because  sold 
at  sixty-four  cents  in  the  dollar,  in  direct  violation  of  the  act 
of  assembly  under  which  they  were  issued.    It  was  on 
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ground,  the  illegal  sale  of  the  bonds  below  par,  thikt  the  decree 
was  foonded:  See  the  opinion  of  Lowrie,  C.  J.,  in  Lawrence 
CowUy  V.  Narthrwestem  R.  R.  Co.^  82  Pa.  St  153.    It  is  mani* 
feet  from  this  statement  that  the  bond  now  in  suit  was  trans- 
ferred by  the  company  in  contempt  of  the  authority  of  this 
court    After  the  service  of  the  subpoena  in  the  equity  suit 
the  company  had  no  authority,  under  any  pretense  whatever, 
to  part  with  a  bond.    The  directors,  who  were  the  governors 
of  the  company,  were  trustees  of  the  stockholders.    One  of 
the  largest  of  the  stockholders  had  come  into  court  on  the 
equity  side,  and  complained  of  fraudulent  mismanagement  of 
the  corporation,  of  the  illegal  issue  of  the  bonds  to  the  com- 
pany,  and  of  the  illegal  disposition  of  a  portion  of  them  by  the 
company.     Of  our  right  to  take  jurisdiction  of  such  a  case 
there  can  be  no  question.    That  our  jurisdiction  attached  from 
the  mconent  the  subpoena  was  awarded  is  equally  clear.  Though 
no  special  or  preliminary  ii^unction  was  issued,  it  is  apparent 
that  if  the  company  could,  after  service  of  subpoena,  go  on  and 
sell  bonds,  they  might  defeat  our  jurisdiction  altogether.    I  am 
not  now  speaking  of  the  right  of  a  purchaser  from  them,  but 
only  of  their  right  to  sell,  and,  under  the  circumstances  of  the 
case,  we  hold  that  the  sale  of  bonds,  after  service  of  the  sub- 
poena in  equity  and  before  final  decree,  was  an  attempt  to 
remove  the  subject  of  litigation  beyond  our  jurisdiction,  and  so 
a  contempt.    Now  as  to  the  purchaser.    Whether  the  purchaser 
iji  bond  No.  56  is  within  the  saving  clause  of  the  decree 
depends  upon  the  question  whether  he  is  to  be  afiected  with 
notice  of  the  equity  ^uit.    He,  and  all  under  whom  he  claims, 
purchased  after  the  institution  of  that  suit.    Were  their  rights 
lawftdly  acquired? 

The  doctrine  of  lis  pendens  in  this  country  is  founded  on 
Chancellor  Kent's  opinion  in  Murray  v.  BaUoUy  1  Johns.  Ch. 
666,  delivered  in  1815.  Winter,  a  trustee  of  lands,  was  sued 
in  equity  by  his  cestui  que  trust  for  breach  of  trust.  Pending 
the  suit,  he  sold  part  of  the  trust  lands  to  Ballou  without  any 
actual  notice  of  any  breach  of  trust,  or  of  any  suit  against  the 
trustee,  and  for  a  frill  consideration,  which  Ballou  paid.  After 
fall  argument,  Ballou  was  held  to  be  a  purchaser  with  notice, 
and  was  decreed  to  give  up  the  land  to  the  cestui  que  trusty  or 
to  pay  for  it  again.  '^  The  established  rule  is,''  said  the  chan- 
cellor, ''that  a  lis  pendens^  duly  prosecuted,  and  not  collusive, 
is  notice  to  a  purchaser  so  as  to  affect  and  bind  his  interest  by 
4be  decree;  and  the  lis  pendens  begins  from  the  service  of  the 
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subpoena  after  the  bill  is  filed."  He  added,  ''that  it  is  na 
more  than  the  adoption  of  the  rule  in  a  real  action  at  com* 
mon  law,  where,  if  the  defendant  aliens  after  the  pendency  of 
the  writ,  the  judgment  in  the  real  action  will  overreach  euch 
alienation."  It  was  one  of  the  ordinances  of  Lord  Bacon  (see 
his  works,  vol.  4,  p.  511),  laid  down  for  the  better  and  more^ 
regular  administration  of  justice  in  the  court  of  chancery,  that 
"  no  decree  bindeth  any  tliat  cometh  in  bona  fide^  by  convey- 
ance from  the  defendant  before  the  bill  exhibited,  and  is 
made  no  party,  whether  by  bill  or  order;  but  where  he  comes- 
in  pendente  lite^  and  while  the  suit  is  in  full  prosecution,  and 
without  any  color  of  allowance  or  privity  of  the  court,  there,, 
regularly,  the  decree  bindeth."  In  Murray  v.  LyJbwmy  2  Johns. 
Ch.  441,  the  principles  asserted  in  Murray  v.  BaUou^  1  Id.  666^ 
were  held  to  apply  to  choses  in  action  as  well  as  to  real  estate,, 
and  to  entitle  a  cestui  que  trust  whose  lands  had  been  fraud- 
ulently disposed  of  by  the  trustee  during  a  suit  brought  against 
him,  not  merely  to  the  land  itself,  but  to  the  mortgages  or 
other  securities  taken  for  the  purchase-money  against  pur* 
chasers  or  assignees  claiming  title  under  sales  or  assignments' 
made  while  the  suit  was  pending. 

''The  ground,"  said  Chancellor  Eent^  "on  which  I  place  the- 
right  of  the  cestui  que  trust  to  pursue  the  bond  and  mortgage- 
in  the  hands  of  the  assignee  of  Winter  is  the  constructive  no* 
tice  to  all  the  world,  arising  from  the  bill  and  supplementary 
bill  filed  in  1809,  against  Winter,  for  a  breach  of  trust."  Thi» 
he  held  to  be  agreeable  to  the  doctrine  that  an  assignee  of  a 
chose  in  action  takes  it  subject  to  all  the  equity  of  the  obligor, 
though  not  subject  to  latent  equities  residing  in  third  persons 
against  the  assignor;  but  he  made  a  doubt  whether  the  rule  of 
lis  pendens  was  to  be  carried  so  far  as  to  afiect  cash,  negotiable 
paper  not  due,  or  movable  personal  property,  such  as  horses^ 
grain,  etc.,  when  received  in  payment  for  the  trust  estate. 
The  doctrine  laid  down  in  these  cases  is  said  by  Hare  &  Wal* 
lace,  in  2  Lead.  Cas.  Eq.  128,  to  be  generally  adopted  through* 
out  the  United  States,  both  by  courts  of  law  and  equity.  And 
they  cite  Qriffith  v.  Qriffith^  1  HofT.  153;  Jackson  v.  KeUhtm^  a 
Johns.  479;  Harris  v.  Carter^  8  Stew.  233;  Tongue  v.  MorUm^ 

6  Har.  &  J.  21;  Owings  v.  Myers,  8  Bibb,  279;  Jaclson  v.  An^^ 
drewsy  7  Wend.  152;  Lodge  v.  SimorUon.  2  Penr.  &  W.  439  [23 
Am.  Dec.  86].  To  which  I  take  leave  to  add  BoUing  v.  Car' 
tery  9  Ala.  921;  Choudron  v.  Magee,  8  Id.  570;  Green  v.  WkiU^ 

7  Blackf.  242;  Walker  v.  £ut«,  1  Yeates,  574.    The  Amarioaa 
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oasoB  which  have  limited  and  qualified  the  doctrine  of  Its 
pendens  as  here  stated  will  be  found  collected  in  a  note  to 
page  385  of  Adams's  Equity.  The  most  material  of  these  cases 
is  French  v.  Loyal  Company^  5  Leigh,  627,  where  it  was  held 
that  the  doctrine  of  lU  pendens  can  only  affect  a  purchaser 
from  the  party  to  the  suit  of  the  subject  of  controversy.  This 
is  a  yery  material  limitation,  and  would,  if  it  were  followed, 
saye  the  plaintiff's  case.  But  considering  the  peculiarities  of 
this  case,  and  especially  the  extraordinary  notoriety  which  at- 
tended the  equity  suit  against  the  railroad  company,  we  think 
the  rule  is  applicable  here  without  that  limitation.  And 
according  to  the  rule,  the  suit  was  notice  to  all  the  world  of  all 
the  facts  alleged  in  the  pleadings,  so  that  this  plaintiff  stands 
in  no  better  situation  for  enforcing  the  bond  against  the  county 
than  the  company  themselves  would  stand.  If  we  would  not 
compel  the  county  to  pay  the  coupon  to  the  company,  for  the 
reasons  to  be  found  in  that  suit,  for  the  same  reasons  we  will 
*H»t  compel  them  to  pay  the  plaintiff. 

It  is  argued  that  the  bonds  and  coupons  are  negotiable 
jurtraments,  and  therefore,  that  this  defense,  like  all  others,  is 
excluded.  We  have  said,  on  several  former  occasions,  that  we 
will  not  treat  bonds  like  these  as  negotiable  securities.  On  this 
ground  we  stand  alone.  All  the  courts,  American  and  English, 
are  against  us.  Be  it  so.  We  are  not  insensible  to  the  impor- 
tance of  this  fact^  nor  are  we  wanting  in  deference  to  the  learn- 
ing and  wisdom  of  the  judges  who  differ  from  us.  But  we  are  a 
Pennsylvania  tribunal,  sitting  in  judgment  on  an  occasional  and 
extraordinary  security  for  money  created  under  Pennsylvania 
statutes.  We  know  the  history  of  these  municipal  and  county 
bonds:  how  the  legislature,  yielding  to  popular  excitements 
about  railroads,  authorized  their  issue;  how  grand  juries,  and 
county  commissioners,  and  city  officers  were  molded  to  the 
purposes  of  speculators;  how  recklessly  railroad  officers  abused 
the  Dverwrought  confidence  of  the  public;  and  what  burdens 
of  debt  and  taxation  have  resulted  to  the  people.  A  moneyed 
security  was  created  and  thrown  upon  the  market  by  this  par- 
«ixysm  of  the  public  mind,  and  the  question  is  now.  How  shall 
the  judicial  mind  regard  it? 

According  to  the  law  merchant,  the  purchaser  of  negotiable 
paper  takes  it  discharged  of  all  equities  betwixt  the  original 
parties,  but  the  law  merchant  is  a  branch  of  the  common  law 
that  is  founded  iu  the  usages  of  trade  and  business  among 
merchants.    It  is  not  a  temporary,  local,  statutory  system,  but 

AM.  Dbg.  Yotm  LXXVm-^ 
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a  permanent  and  universal  jurisprudenoe,  having  no  root  in 
any  statute;  the  same  thing,  substantially,  all  over  the  civil- 
ized world,  and  its  uniformity  essential  to  the  maintenance  of 
the  commerce  of  the  world. 

Why  should  these  bonds  be  referred  to  that  system  of  juris- 
prudence? They  are  temporary,  and  wHl  never  be  repeated 
again  whilst  the  world  stands.  They  are  local  in  their  origin, 
issued  by  counties,  cities,  and  boroughs  here  in  Pennsylvania, 
not  for  ordinary  indebtedness,  nor  for  purposes  which  belong 
naturally  to  such  municipalities,  and  they  are  rendered  lawful 
only  by  a  special  and  extraordinary  exercise  of  legislative 
omnipotence.  Unlike  bills  of  exchange,  they  do  not  grow  up 
out  of  the  daily  business  of  mankind,  but  are  creatures  of 
statute  law.  They  generally  recite  on  their  fSEMse,  or  refer  to, 
the  authority  by  which  they  exist  They  are  called  by  the 
legislature  '^  certificates  of  loans  or  bonds" — ^never  notes  or  bills. 
They  always  bear  a  broad  plain  impress  of  a  seal,  which  is  the 
only  test  of  their  authenticity,  and  which,  added  to  a  bill  of 
exchange,  would  instantly  destroy  its  commercial  character  the 
world  over.  The  only  point  of  resemblance  between  them  and 
bills  of  exchange  is,  that  both  are  payable  to  bearer;  but  let  it 
be  remembered  that  any  sealed  instrument  for  money  may  be 
made  to  a  particular  payee,  "or  bearer,"  whilst  no  negotiable 
instrument  can  be  made  under  seal.  It  may  be  added  that  the 
constitution  of  Pennsylvania  has  been  so  amended  as  to  forbid 
a  future  issue  of  such  bonds — a  provision  which  nobody  ever 
regarded  as  a  blow  at  commercial  paper.  These  are  distinc- 
tions which  justify  any  court  in  refusing  to  treat  bonds  of  this 
nature  as  commercial  paper. 

But  it  is  said  the  rights  of  innocent  purchasers  cannot  be 
protected  unless  these  distinctions  be  disregarded.  I  reply, 
the  rights  of  innocent  tax-payers  cannot  be  protected  if  they 
are.  No  man  can  go  over  the  history  of  these  bonds  and  fail 
to  see  that  there  are  two  parties  involved,  both  of  whom  are 
worthy  of  the  regards  of  the  judicial  eye.  On  the  one  hand, 
there  are  the  purchasers  who  have  invested  their  money, 
generally  at  a  large  discount,  but  on  the  faith  that  the  people 
whose  representatives  have  issued  the  bond  will  see  to  its 
redemption;  and  on  the  other,  there  are  the  people  whose 
representatives  have  hurried  them  thoughtlessly  into  oppressive 
indebtedness,  without  an  equivalent. 

Now,  if  equal  justice  is  to  be  administered  to  both  parties, 
no  narrow  and  technical  grounds  can  be  assumed,  and  cer* 
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tainly  the  bond  mnst  not  be  treated  as  a  bill  of  exchange.  Nor 
can  the  coupon,  for  it  is  part  of  the  same  inatroment,  and  is 
not  of  itself  a  complete  contract.  What,  then,  is  equal  justice 
both  to  purchasers  and  people  in  respect  of  these  bonds?  See- 
ing that  the  people  have,  at  the  least,  permitted  their  accred- 
ited agents  to  issue  them,  and  that  some  consideration  was 
received  for  them  in  the  stock  subscribed,  and  in  the  progress 
of  the  work,  there  is  reason  in  holding  them  boimd  to  pay  so 
much  money  on  each  bond  as  it  brought  into  the  treasury  of 
the  company.  That  money,  whether  honestly  applied  to  the 
work  or  not,  was  honestly  paid  in,  for  the  purpose  of  being  so 
applied.  For  that  money,  when  it  falls  due,  and  for  the  inter- 
est as  it  accrues,  the  county  would  seem,  on  all  principles  of 
equity  and  fair  dealing,  to  be  justly  liable  to  the  holder  of  the 
bond.  But  the  holder  ought  not  to  have  more  than  that  money, 
because  he,  or  others  under  whom  he  claims,  purchased  the 
bond  of  the  company  in  violation  of  the  only  law  which  ever 
legalized  the  bond.  It  was  forbidden  to  be  sold  under  par, 
and  all  purchasers  were  bound  to  take  notice  of  this.  Gener- 
ally, second  and  third  and  more  remote  purchasers  pay  less 
for  such  securities  than  the  first  purchaser  from  the  company. 
So  that  when  we  give  them  the  amount  the  first  purchaser 
paid,  they  have  nothing  to  complain  of^  except  that  the  specu- 
lation turns  out  not  quite  as  large  as  was  intended.  This,  then, 
is  our  ground — enforcement  of  the  bond  to  the  extent  of  the 
money  is  actually  brought  the  company,  but  no  entangle- 
ments of  communities  in  the  meshes  of  commercial  law,  for 
the  purpose  of  holding  them  liable  beyond  this  extent.  We 
intimated  in  Thomas  v.  Cammissumera  of  AUeghany  Co.^  32  Pa. 
St.  280,  that  this  would  be  our  ground  when  a  case  was  pre- 
sented in  proper  shape;  and  though  no  case  has  yet  been  pre- 
sented, we  have  stood  firmly  against  the  tendency  of  the  judi- 
cial mind  everywhere  else  to  treat  these  special  and  peculiar 
securities  as  biUs  of  exchange.  And  we  have  maintained  this 
position  perseveringly,  in  order  that  we  may  the  better  admin- 
ister even-handed  justice  to  both  parties. 

This  explanation  of  our  position  is  necessary,  as  showing 
why  we  allowed  the  rule  of  lis  pendens  its  natural  and  legal 
operation  in  this  case.  Diamond  did  not  buy  mercantile 
paper,  but  a  bond — ^a  bond  that  was  the  subject  of  a  pending 
suit  in  equity — ^and  therefore  he  purchased  it  with  notice  of  all 
the  facts  of  that  record. 

But  the  statement  of  our  position  on  the  above  question  bears 


486  Caldwell  v.  Copblanb.  [Penn. 

a  more  direct  relation  to  one  of  the  questions  now  before  qb* 
It  18  made  a  part  of  the  case  that  the  bonds  were  sold  at  sixty- 
four  cents  in  the  dollar,  contrary  to  the  act  of  assembly, 
and  one  of  the  questions  submitted  is,  whether  the  plaintiff,  if 
entitled  to  a  judgment  at  all,  would  be  entitled  to  a  judgment 
for  more  than  the  bonds  sold  for.  We  decide  that  he  is  en- 
titled to  no  judgment,  because  of  the  lis  pendens;  but  that  if 
he  could  recover  at  all,  he  could  recover  only  the  amount  for 
which  the  company  sold  the  bond. 

It  is  not  necessary  for  us  to  discuss  the  irregularities  of  the 
subscription  made  by  the  county,  nor  the  authority  of  the 
county  to  make  it.  In  the  case  of  Thor/uis  v.  CommissianerB 
of  AUeghany  Co.,  82  Pa.  St.  230,  the  subscription  was  held  to 
be  valid,  and  we  should  doubtless  reach  the  same  conclusion 
again,  if  we  were  to  review  the  whole  ground.  But  because  it 
is  not  necessary,  we  forbear  to  do  it 

The  judgment  is  afiSrmed. 

Ld  Pindxns,  Dootbzvx  of,  Qxhxrallt:  Sea  the  extengtre  note  to  New- 
man ▼.  Chapmom,  14  Am.  Deo.  774-779;  and  aee  ShdweUv.  Lawmm^  64  Id. 
145;  €f08Mm  ▼.  DonakUim,  68  Id.  723.  The  principal  cue  U  dted  in  KtUogg 
▼.  Famther^  23  Wia.  26,  to  the  point  that  the  pendency  of  a  soit  between  a 
nalxoad  company  and  a  county,  in  regard  to  the  latter's  bonds  iasned  in  aid 
of  the  former,  ia  notice  to  all  the  world  of  the  facta  alleged  in  the  pleadinga. 

NBOonABnjTT  OF  MuinooiPAL-An>  Bonds:  See  extensive  note  to  JTorrii 
(kmal  Co.  y.  FUher,  64  Am.  Dec  428-446;  ^oni  qfRome  ▼.  ViOage  <^Ramt^ 
76  Id.  272,  and  note  276.  The  principal  caae  is  cited  in  Mercer  Ccuntif  y. 
HachU,  1  WalL  95,  where  the  court  refosed  to  follow  the  decision  in  the  prin- 
cipal case,  that  in  Pennsylyania  mnnicipal-aid  bonds  are  not  negotiaUe  se- 
curities. See  the  principal  case  dted  with  like  effect  in  New  Albamif  L,  <fr  O. 
P.  Road  y.  SmUhy  23  Ind.  355. 

Thb  pbznoipal  casb  is  cttid  in  AtTnalrong  Cmtnt^  v.  Brhdom,  47  P^  St. 
S70,  to  the  point  that  payment  of  mnnicipal-aid  bonds  will  be  enforced  only 
to  the  extent  of  the  money  whidi  they  brought  to  the  benefidary. 
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rsr  PsmrsTLyAHiA  Stati,  427.] 
OwvxRBHiP  OF  Minis,  Whxthxb  Opsnxd  or  Umofbned,  mat  Szibt  <lis- 
tinct  from  the  ownership  of  the  surface,  under  a  proper  deed  therefor. 

P088188I0N  OF  SuBFAOB  OF  LaMD  FOB  MORB  THAN  TwBNTT-Oini  YkABS  doCS 

not  carry  with  it  the  possesdon  of  minerals  below  it,  where  the  title  to 
the  latter  had  been  seyered  from  that  of  the  sorfaoe  by  deed. 
Taut  TO  MiHxs  OR  MraxRALS,  DmnNor  ibok  Thuito  Bvbmace  of  land, 
may  be  shown  by  docnmentary  eyidenoe^  or  in  tiie  abienoe  thereof  or 
in  oppodtion  thereto,  by  proof  of  poMSirian  and  aeti  of  ownenhiy 
wuLar  the  statBte  of  limitatiftnii 
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Owmni  ov  Subvaoi  of  Lahd  Skxkino  to  Establish  Titlb  to  Mun,  by 
adyene  poewloii  under  the  statute,  in  opporition  to  a  deed,  miut  prore 
poaMHum  of  the  mine  aa  loeh,  independently  of  his  posBOOsion  of  the 


To  Toui  RumnHo  or  Srarun  or  Lxmrixiovs  m  Fayob  or  Qbahtoi, 
against  giant  by  deed,  of  pririlege  of  mining  ooal,  an  entiy  to  exardae 
the  priTil^ge  mnst  be  made  or  anthoriaed  by  some  person  having  rights 
nnder  the  grant. 

Trbspasb  by  William  8.  Caldwell  against  Thomas  and  John 
Copeland  for  an  alleged  breaking  and  entering  on  plaintiff's 
land  and  caiiying  away  certain  coal.  It  appeared  on  the  trial 
that  defendants  made  the  entry  complained  of  as  the  tenants 
or  lessees  of  Bell  and  McClnre,  the  grantees  of  one  George 
Greer,  who  claimed  the  right  to  enter  upon  and  take  coal  from 
the  land  constituting  the  locu$  in  qttOj  nnder  a  deed  from  plain- 
tiff's father.  Plaintiff  derived  his  title  through  his  father, 
and  also  set  up  a  claim  of  adyerse  possession  as  against  de- 
fendant's lessor  as  to  any  right  he  might  have  had  to  take 
minerals  from  the  land.  It  appeared  in  evidence  also  that 
Bell  had  entered,  with  Caldwell's  knowledge,  some  yean  pre- 
viously, and  had  worked  a  coal  mine  for  three  yean  without 
any  denial  of  the  right  to  work  such  mines.  The  remaining 
facts  appear  in  the  opinion* 

Ccvfafij  for  the  defendant  in  error. 

By  Court,  Wood w abb,  J.  It  is  apparent  from  that  part  of  the 
charge  of  the  learned  judge  which  is  recited  in  the  first  error 
assigned  that  he  made  the  title  of  Caldwell  to  the  coal  in  dis- 
pute to  depend  altogether  on  the  actual  possession  which 
Caldwell  had  maintained  of  the  surface,  and  not  at  all  upon 
his  occasional  entries  to  take  coal,  of  which  there  was  evidence. 
The  judge's  language  was:  ''  This  actual  possession  of  the  sur- 
face carries  with  it  the  actual  possession  downward  perpen- 
dicularly through  all  the  various  strata.  The  actual  possession, 
therefore,  was  in  the  plaintiff." 

This  proposition  would  be  unquestionable  if  there  had  not 
been  a  severance  of  the  title  to  the  mine  right  from  that  of  the 
Exatsce  by  the  deed  of  the  twenty-seventh  of  May,  1881,  Cald- 
well to  Greer.  But  it  is  not  true  that  after  such  a  severancci 
whether  by  reservation  or  grants  the  possession  of  the  surface 
is  possession  of  the  underlying  mineral.  That  mines  may 
ibrm  a  distinct  possession  and  a  different  inheritance  from  the 
surface  lands  has  been  long  settled  in  England,  as  may  be 
seen  by  reference  to  the  cases  cited  in  the  two  opinions  hete- 
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tofore  delivered  in  this  casoi  and  reported  as  Ccddwett  v.  Fvtianf 
in  81  Pa.  St  476,  482  [72  Am.  Dec  760];  see  also  Bame9  ▼. 
Mawson^  1  Man.  &  Bel.  84. 

It  is  a  common  occurrence  in  mining  districts  there,  not 
only  that  the  ownership  of  the  soil  is  vested  in  one  person  and 
that  of  the  mines  in  another,  but  there  are  frequently  distinct 
ownerships  of  the  minerals  in  the  same  land.  Thus  one  per- 
son may  be  entitled  to  the  iron  ore,  another  to  the  limestone, 
a  third  to  one  seam  or  gtratum  of  coal,  and  a  fourth  to  a  dis- 
tinct stratum.  Title  to  any  of  these  minerals,  quite  distinct 
from  the  title  to  the  surface,  may  be  shown  by  documentary 
evidence;  or,  in  the  absence  of  such  evidence,.or  in  opposition 
to  it,  title  to  them  may  be  made  out  by  proof  of  possession  and 
acts  of  ownership  under  the  statute  of  limitaticms.  The  acts 
of  ownership,  however,  which  constitute  possession  and  confer 
title  must  be  distinct  from  such  as  are  exercised  over  the  sur- 
face: TyrwhUt  v.  TTymM,  2  Bam.  &  Aid.  564;  CuUen  v.  Bkh^ 
BulL  N.  P.  102;  and  see  the  same  case  imder  the  name  Rich  v. 
Johnsonj  2  Stra.  1142.  So  entirely  is  a  mineral  right,  after 
severance,  a  claim  to  land,  and  therefore  not  an  incorporeal 
hereditament,  that  title  to  it  cannot  be  acquired  by  prescription. 
Prescription  lies  only  for  incorporeal  rights;  not  for  land.  It 
may  confer  a  right  to  work  a  particular  mine,  as  it  may  confer 
a  right  of  way  across  another's  estate,  or  a  right  to  fidi  in  an- 
other's waters;  but  the  title  to  the  mine  itself^  like  title  to  land, 
must  be  made  out  by  documentary  evidence,  or  under  the  stat- 
ute of  limitations:  WUkinaon  v.  Pnmdj  11  Mee.  &  W.  88,  and 
the  cases  therein  cited. 

It  used  to  be  said  that  if  a  grant  of  mines  be  made  without 
livery  of  seisin,  the  grantee  would  take  only  a  power  to  dig 
and  work  them:  Touch.  96.  But  now,  by  statute  8  &  9  Vict., 
c.  106,  all  corporeal  hereditaments  are  declared,  as  regards  the 
conveyance  of  the  immediate  freehold,  to  lie  in  grant  as  well 
as  in  livery.  And  from  Chetham  v.  WUUamaonj  4  East,  476,  and 
WUHnson  v.  Proud^  above  cited,  it  would  seem  that  the  law  was 
so,  even  before  the  statute  was  passed.  The  law  of  livery  has 
never  embarrassed  our  conveyancing  in  Pennsylvania.  There 
is  no  more  reason  why  mines  in  another's  land,  whether  opened 
or  unopened,  may  not  be  held  by  a  deed  duly  acknowledged 
and  recorded,  than  why  land  in  its  most  ordinary  signification 
may  not  be  so  held.  In  other  words,  mines  are  land,  and 
subject  to  the  same  laws  of  possession  and  conveyance. 

But  whether  Caldwell  conveyed  to  Greer  the  ooal  mines  in 


1860.1  Caldwell  v.  Gopelakd.  439 

his  land,  or  only  granted  a  license  to  enter  and  take  coals^ 
depended  on  the  constmction  of  the  deed  above  referred  to 
of  the  twenty-seventh  of  May,  1831,  and  that  was  carefully 
considered  and  fully  decided  in  Caldwell  v.  Fulton^  31  Pa.  St. 
475  [72  Am.  Dec.  760].  It  was  then  held  that  the  deed 
was  not  a  license,  but  a  conveyance  of  the  fee  of  the  mine 
— ^that  it  was  a  grant  of  land,  and  not  of  an  incorporeal 
hereditament.  That  ruling  is  not  questioned  in  the  present 
case,  and  it  is  decisive  against  the  plaintiff's  action  so  far  as 
it  is  founded  on  a  possession  of  the  surface.  For  no  length 
of  possession  of  the  surface  merely  could  divest  the  title  granted 
by  that  deed.  Adverse  possession  of  the  mine  by  the  owners 
of  the  BarfsLcej  for  the  statutory  period,  would  avail  as  title, 
but  the  case  was  not  ruled  below  on  this  ground,  and  there- 
fore we  do  not  consider  whether  the  evidence  made  out  such 
a  possession  in  the  plaintiff  and  those  under  whom  he  claims. 
On  the  ground  assumed,  that  possession  of  the  surfiEU»  for 
more  than  twenty-one  years  was  title  to  the  mine,  the  court 
was  clearly  in  error. 

And  in  the  second  assignment,  we  think  there  was  error. 
If  there  was  no  possession  in  Caldwell  of  the  ooal  mine  as  a 
coal  mine,  and  independently  of  his  possession  of  the  surftu^e, 
then  there  could  be  no  question  of  adverse  holding  to  submit 
to  the  jury.  As  to  his  claim  of  the  ooal  in  opposition  to  his 
deed,  this  was  not  possession  within  the  statute.  At  most,  it 
was  only  evidence  of  a  prescriptive  right;  and  corporeal  here- 
ditaments, I  repeat,  are  not  held  by  prescription.  If  Bell's 
entry  was  not  made  '*to  exercise  the  privilege  under  the 
deed" — ^that  is,  if  it  were  not  in  pursuance  of  the  deed,  and 
whatever  rights  it  conferred — ^the  answer  given  to  the  defends 
ant's  first  point  was  right.  No  entry  would  toll  the  statute 
that  was  not  made  or  authorized  by  some  person  having  rights 
imder  the  deed.  But  if  it  were  an  entry  under  and  in  pursu- 
ance of  the  deed,  it  would  toll  the  running  of  the  statute  in 
fevor  of  the  grantor.  The  language  of  the  learned  judge  in 
answer  to  this  point  was  not  quite  as  clear  as  we  could  have 
wished,  but  as  we  understand  it,  we  see  no  error  in  it. 

We  say  nothing  about  his  reputed  answer  to  the  second 
point,  because  it  is  denied  by  the  counsel  for  the  plaintiff  that 
such  a  point  was  propounded,  or  such  an  answer  given,  and 
the  record  does  not  prove  them. 

The  judgment  is  reversed,  and  a  venire  faeiae  de  novo  is 
awarded. 
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QwinatsHiP  of  Mikxs  Danscr  from  Owkxbshzp  of  Subfaci:  Sea  CbU- 
weUr,  FulUm,  72  Am.  Deo.  760,  and  caeee  cited  in  the  note  768.  The prin- 
dpal  case  is  cited  in  KnightY.  Indiema  etc  Co.,  47Ind.  110;  and  in  Pamtifhania 
SaUMfg.  Co^Y^Ntdy  54  Pa.  St  17,  to  the  point  that  each  a  distinet  ownar- 
■hip  can  clearly  exist;  and  in  Arvuiromg  ▼.  ChMwet^  53  Id.  287,  to  the  pomt 
that  where  it  does  so  exist  by  deed,  an  ezdnaive  and  oontinned  enjoyment 
of  the  senrioe  will  not  confer  a  title  by  yirtoe  of  the  statute  of  limitatuns  mm 
to  the  *"^*T  or  ™tiifi^%. 


Stookdalb  v.  Ullbby. 

m  PsmrSTLYAHIA  8TATB,  488.] 
COUBTB  nr  OBABTUrO  iNJUNOnONS  ABB   HOT   RBaTBIOTBD   TO   AOIS    ''GOH- 

TBABT  TO  Law,**  bat  may  also^  at  times,  exercise  this  power  to  restnin 
acts  contrary  to  equity. 
CouBT  WILL  Iktbbfebb  bt  Ik juvonoH '  TO  RasTBAiM  Pabtiheb,  holding 
notes  for  the  benefit  of  the  firm,  from  pawning  or  pledging  them  for  his 
own  private  debts,  as  it  is  an  aet  oontrazy  to  law,  and  a  fnnd  on  his 


Bill  by  the  fonner  partners  of  defendant,  to  restrain 
or  the  Farmers'  and  Droyers'  Bank  of  Waynesburg,  from 
negotiating  or  using  (except  for  the  purpose  of  paying  the 
firm's  debts)  certain  notes  which  had  been  deposited  by  the 
defendant  UUeiy  with  the  bank,  as  collateral  security  for  his 
own  debt;  said  notes  being  the  property  of  the  firm,  and  the 
proceeds  of  a  sale  by  them  through  Ullery,  of  a  piece  of  land 
owned  by  the  firm.  The  remaining  fsMcts  appear  in  the 
opinion. 

Downey^  Flentiiler^  and  Wyly^  for  the  appellant. 

Black  and  Phdan^  {or  the  appellees. 

By  Court,  Lowbie,  C.  J.  This  court  has  never  formally 
sanctioned  the  dictum  at  nid  prius,  Hagner  y.  Heyherger^  7 
Watts  &  S.  104,  that  no  injunction  can  be  granted  to  restrain 
acts  contrary  to  equity;  and  this  case  shows  plainly  enough 
that  we  cannot  properly  do  it;  and  several  other  cases  show 
that  our  equity  powers  ought  not  to  be  regarded  so  strictly: 
Wesley  Church  v.  Moore,  10  Pa.  St  280;  Kirkpatrich  v.  Me- 
Donald,  11  Id.  393;  Yard  v.  PatUm,  13  Id.  282.  Indeed,  equity 
is  BO  much  a  part  of  our  law,  that  the  word  '4aw"  often  means 
both  law  and  equity,  or  either. 

These  notes  are  in  the  name  of  UUery,  and  in  strict  law  he 
has  the  title  to  them,  and  may  dispose  of  them  as  he  pleases, 
and  therefore  his  pledge  of  them  to  the  bank  for  his  own  debt 
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was  an  act  contrary,  not  to  law,  but  to  equity.  But  we  do  not 
^  distinguish  between  law  and  equity.  Though  he  had  and 
held  the  notes  in  his  own  name,  he  held  them  for  the  benefit 
of  the  firm,  and  had  no  legal  right  to  pledge  them  on  his  own 
account  That  act  was  contrary  to  our  law,  and  we  ought  to 
restrain  the  effectuation  of  the  purpose  of  it.  Besides,  it  was 
a  fraud  upon  the  rights  of  his  copartners,  and  it  would  be  a 
fraud  in  the  bank  to  assist  at  it  alter  they  are  informed  of  the 
circumstances,  and  on  this  ground  it  ought  to  be  restrained,  if 
the  iacts  alleged  be  proved. 

The  bill  is  very  defectively  framed,  but  the  general  demurrer 
does  not  raise  any  question  of  formal  defects,  and  they  may 
yet  be  cured  by  amendments,  if  neoessary.  The  bill  shows 
the  substance  of  a  case,  entitling  the  plaintiff  to  be  heard  in 
the  equity  form. 

Decree  reversed  and  demurrer  overruled,  and  the  cause  is 
remitted  for  further  proceedings. 


Aoxs  OoimuBT  TO  Law  ab  Wnx  ab  Aois  Conteart  id  EQOirr  mat 
B«  RnTBAnrxD  sir  Injukoiion:  Soe  MeOeorge  ▼.  ffameods  S.  <6  /.  Co.,  11- 
Phila.  604;  Lifon*$  Appeal,  61  Pa.  St.  17;  O'Hara  y.  Siadt,  90  Id.  491;  m  whore 
the  memban  of  a  partnenhip  or  awociation  are  aboat  to  use  its  property 
eoDtrazy  to  equity:  (Tmrngt^s  Appml,  66  Id.  18S;  Kkot^s  Appeait  92  Id.  435^ 
all  eituag  the  prineipel 


Rhea  v.  Fobsyth. 

[S7  PnmsTLyAnA  Statb»  SOS.J 

CduBis  ov  Egoirr  wnj.  not  Usually  Kxkiwihs  JuBisDionov  oirer  eases  of 
prmte  nnisanoe  or  distnrbanoe  of  easements,  where  the  oonq^lainant's 
rights  are  dispnted,  until  he  has  established  his  daim  in  an  aotion  at  law, 

UxDA  Pabol  AaBxmxMT  bt  Ownsbs  of  Adjaoxnt  Lotb^  dedieating  an 
alley  to  the  oommon  nse  of  the  lots,  and  in  pursiuuioe  of  which  the 
owners  erect  their  buildings  in  reference  to  the  alley,  the  easement  be- 
oomes  appurtenant  to  each  lot,  and  is  not  defeated  by  the  statute  of 
tends,  and  snbsaqnent  pnrohasers  of  the  lots  take  the  easement  as  an 


Bill  in  eqnity.    The  opinion  states  the  facts. 

JZ.  and  8.  Woodi  and  C.  Hasbrtmcky  for  the  appellant 

A.  N.  Miller  and  James  L  Kuhn^  for  the  appellee. 

By  Court,  Woodwabd,  J.  This  was  a  bill  in  equity  to  re- 
strain and  remove  a  private  nuisance.  The  plaintiff  claimed 
•  right  of  way  by  means  of  a  three-foot  alley  across  the  rear 
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of  the  defendant's  lot,  and  he  complained  that  the  defendant 
had  obstructed  it  by  a  pennanent  erection  thereon.  The  dis-^ 
trict  court,  from  which  this  appeal  comes,  refused  a  special 
injunction,  and  after  the  answer  and  proofe  came  in,  dismissed 
the  plaintiff's  bill  without  prejudice,  but  without  filing  any 
reasons  of  record. 

The  question  to  which  we  have  first  turned  our  attention  i» 
as  to  the  jurisdiction  of  courts  of  equity  in  cases  of  private^ 
nuisance  and  disturbance  of  easements — a  question  which, 
does  not  seem  to  have  attracted  the  notice  of  counsel  at  all. 
The  remedies  at  law  for  nuisances  are  very  ample.  Those 
that  are  public  may  be  removed  by  indictment,  and  such  as- 
are  private  may  be  redressed  by  an  action  on  the  case.  And 
the  party  aggrieved  by  either  a  public  or  private  nuisance* 
may  also  abate  or  remove  it  by  his  own  act,  so  as  he  conmiit 
no  breach  of  the  peace  in  doing  it,  nor  occasion,  in  the  case  of 
a  private  nuisance,  any  unnecessary  damage* 

These  legal  remedies,  however,  can,  at  the  utmost^  only 
abate  or  afford  compensation  for  an  existing  nuisance,  but  are* 
ineffectual  to  restrain  or  prevent  such  as  are  threatened  or  ia 
progress;  and  for  this  reason  there  is  a  jurisdiction  in  equi^ 
to  interpose,  if  the  Uict  of  nuisance  be  admitted,  or  established 
at  law,  whenever  the  nature  of  the  injury  is  such  that  it  can* 
not  be  adequately  compensated  by  damages,  or  will  occasioD 
a  constantly  recurring  grievance:  Adams's  Equity,  485;  Fon- 
blahque's  Treatise,  51;  2  Story's  Eq.  Jur.,  sees.  925  et  seq;  2 
Eden  on  Injunctions,  269.  This  last  writer,  after  discussing 
several  adjudged  cases  under  the  head  whether  the  court  will 
enjoin  witiiout  trial,  concludes,  at  page  273,  that  whatever 
may  be  the  actual  jurisdiction  upon  this  point,  it  is,  however, 
certain  that  courts  of  equity  are  at  present  extremely  unwill* 
ing  to  interpose  without  a  trial  at  law;  a  question,  therefiyre, 
has  always  arisen  in  these  cases,  whether  the  court  will  grant 
or  continue  an  injunction  till  the  trial.  The  American  cases 
are  very  numerous  to  the  effect  that  the  right  of  the  complainant 
ought  to  be  admitted  or  established  at  law  before  granting  an 
injunction:  WhiU  v.  Booth,  7  Vt.  131;  Shielda  v.  Arndt^  4  N. 
J.  Eq.  234;  CaldweU  v.  Knotty  10  Yerg.  209;  Hart  v.  Mayor 
of  Albany,  8  Paige,  213;  Reid  v.  Gifford,  6  Johns.  Ch.  19; 
Biddle  v.  Ash^  2  Ashm.  211.  In  this  last  case  Judge  King 
said  a  court  of  equity  will  interfere,  and  by  injunction  protect 
the  clear  rights  of  a  suitor,  derived  either  from  contract  or 
ancient  possession,  against  a  nuisance  produced  byjthe  ereo» 
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tion  of  a  btdlding  by  his  neighbor,  which  darkens  his  window* 
or  destroys  his  right  of  way.  In  Oardner  y.  Village  of  Neuh 
hwrghy  2  Johns.  Ch.  164,  Chancellor  Kent  said  the  interference 
of  courts  of  chancery  in  such  cases  rests  on  the  principle  of  a 
clear  and  certain  ri^t  to  the  enjoyment  of  the  subject  in  ques* 
tion,  and  an  iignrioos  interruption  of  that  right,  which,  upon 
just  and  equitable  grounds,  ought  to  be  prevented.  And  again 
in  Van  Bergen  y.  Van  Bergen,  3  Id.  286  [8  Am.  Dec.  611],  ii 
must  be  a  strong  and  xnischievious  case  of  pressing  necessity, 
or  the  right  must  have  been  previously  established  at  law,  to 
entitle  a  party  to  call  to  his  aid  the  jurisdiction  of  this  court 

From  these  and  many  more  authorities  which  might  be 
cited  to  the  same  effect,  it  is  apparent  that  where  the  plaintiff's 
right  has  not  been  established  at  law,  or  is  not  clear,  but  is 
questioned  on  every  ground  on  which  he  puts  it,  not  only  by 
tiie  answer  of  the  defendant,  but  by  proo6  in  the  cause,  he  is 
not  entitled  to  remedy  by  injunction.  It  is  not  enough  that 
he  is  able  to  produce  some  evidence  of  his  right,  when  there  ia 
conflicting  evidence  that  goes  to  the  denial  of  all  right  In  a 
case  so  situated,  the  plaintiff  should  first  establish  his  rignt  in 
an  action  at  law,  and  then  come  into  chancery,  if  necessary, 
for  the  protection  of  the  legally  established  right  When  the 
emergency  is  pressing,  and  the  injunction  affidavits  disclose 
a  prima  facte  right  in  tiie  plaintiff,  the  proper  practice,  I  appre-^ 
bend,  is  for  the  court  to  interfere  by  special  injunction,  and 
stay  the  defendant's  hand  until  the  right  has  been  tried  at 
law.  If  the  plaintiff  will  not  bring  his  suit  at  law  within  a 
reasonable  time,  or  £uls  to  maintain  it,  the  special  injunction 
can  be  dissolved.  But  if  without  unreasonable  delay  he  succeed 
in  establishing  his  right,  the  defendant  can  then  be  heard  on 
his  answer  and  proofe,  and  the  injunction  be  dissolved  or  made 
perpetual,  as  may  appear  equitable  and  just 

In  the  case  before  us,  the  plaintiff  rested  his  claim  on  two 
grounds:  1.  The  use  and  occupation  of  the  alley  by  several 
occupants  of  adjacent  buildings  for  more  than  twenty-one 
years;  and  2.  The  joint  dedication  of  several  lot-owners  of 
this  alley,  in  1849,  to  their  common  use.  But  both  grounds 
were  denied  by  the  defendant  in  his  answer,  and  there  was 
conflicting  evidence  in  regard  to  both. 

It  is  not  worth  our  while  to  go  through  and  discuss  the  testi- 
mony, for  the  questions  of  fact  ought  not  have  been  brought 
here  for  us  to  decide.  Neither  the  equitable  jurisdiction  of  the 
court  below  nor  our  jurisdiction  can  properly  attach  until  the 
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plaintiff  has  established  his  right  at  law.  Has  the  alley  been 
in  common  use  so  long  that  the  successors  in  the  title  may  set 
up  the  presumption  of  a  grant?  If  not,  did  the  defendant  dedi- 
cate it  to  the  use  of  the  plaintiff's  lot?  These  are  questions  for 
a  court  and  jury  to  decide  in  an  action  at  law.  If  an  uncondi- 
tional dedication  should  be  found|  or  a  dedication  on  a  condi- 
tion that  was  yoid,  we  do  not  think  it  would  be  defeated  by 
the  statute  of  frauds  and  perjuries,  though  it  was  by  parol, 
because  by  the  act  of  dedication  the  alley  became  an  appurte- 
nant of  the  lot  Bhea  afterwards  purchased,  and  he  holds  all  the 
appurtenances  of  that  lot,  as  he  holds  the  lot  itself,  by  a  lawful 
deed.  We  have  alluded  to  this  point  because  it  is  expressly 
raised  by  the  defendant^ b  answer,  but  fiirther  than  this  we  do 
not  feel  authorised  to  go  into  the  case,  for,  as  it  is  now  pre- 
sented, we  decline  to  exercise  jurisdiotioii  oiver  it 
The  decree  is  affirmed. 


CooBT  ov  Rquht  will  hot  JmwMnMM  to  Pjuivsbt  DwiiasASOB  ov 
BAflnmn;  imleM  oomplaimnt's  zight  ham  been  eetaUuihed  at  Uw:  See  NmA 
PBMi^ylMirfii  Cbal  Ox  T.  i9iioied8n»  42  Fft.  St  480^  eitiog  tbe 


Bbid  V.  Gbay. 

Ha  PnmrrLTAHxi.  SrATfl,  soa] 
Wbu  Riwihfi!"T  ov  MnaocTBi  TBAirenEBBaD  All  ms  HoimmiiLP  Fob- 
iimrBB  to  his  wif e^  his  sabeeqiieiit  acts  in  moving  to  PenuBylTaDia  with 
his  wif 6^  and  there  oontraeting  debti^  woold  not  defeat  the  wife's  titls 
as  against  sndh  Pennsvlvania  creditors^  unless  it  was  shown  that  snch 
transaction  was  intended  as  a  frand  on  them. 

Feigned  issue  to  determine  the  ownership  of  certain  per- 
sonal property  levied  on  by  the  sheriff  at  suit  of  Gray  A 
Farrar  against  J.  J.  Findlay,  but  which  was  claimed  by  James 
L.  Reidy  as  trustee  of  defendant's  wife.  The  remaining  facts 
appear  in  the  qpinion. 

B.  Ora/iUj  for  the  plaintiff  in  error 

George  De  Campy  for  the  defendant  in  error. 

By  Court,  Lowbie,  C.  J.  It  is  admitted  that  by  the  law  of 
Missouri,  the  transfer  by  Findlay,  while  residing  there,  to  a 
trustee  for  his  wife,  of  all  his  household  furniture,  passed  to 
her  the  title  to  the  property.  As  a  gift  executed,  it  needed  no 
consideration.    It  is  admitted  that  oar  law  of  1848  allows  a 
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married  womaii  to  own  personal  property,  acquired  by  her 
after  marriage,  free  from  liabilities  for  debts  of  her  hus- 
band. Owning  the  property,  therefore,  in  Missouri,  she  would 
stiU  own  it  after  moving  into  Pennsylvania.  Shortly  after 
the  transfer  the  husband  and  wife  returned  to  reside  in  this 
state,  and  shortly  after  that  he  contracted  this  debt.  Does 
this  haste  of  his  in  running  into  debt  annul  the  title  which 
the  wife  had  before  he  ran  in  debt?  We  do  not  see  how  it 
can.  Of  course,  this  view  leaves  a  door  open  for  frauds  upon 
creditors;  but  so  long  as  the  law  exists,  that  allows  a  divided 
ownership  of  the  family  property,  we  cannot  shut  off  its  natu- 
ral  consequences.  We  cannot  declare,  as  matter  of  law,  that 
the  transfer  of  title  became  void,  because  the  husband  ran 
in  debt  so  soon  afterwards.  The  matter  and  form  of  the 
transfer  being  lawful,  as  against  creditors,  they  can  avoid  it 
(mly  by  showing  that  it  was  intended  as  a  fraud  upon  them. 
Judgment  reversed,  and- a  new  trial  awarded. 


CA8ES 


SUPREME    COTJBT 


RHODE  ISLAND. 


Ghacoi  v.  Ghaoel 

IhnKiE  Baora  Iilavd  Statuti^  Child  Bobh  alter  tlie  enoation  of  Ui 
ptmf •  wiUf  and  not  pranded  for  thorein,  shall  inborit  in  tho  mnm 
maonor  as  if  no  will  had  boon  made,  and  parol  endonoe  of  the  inten*  of 
tlie  paront  at  tho  time  of  ezoonting  the  will  is  not  admiiwiWo  to  dalaat 
tliediild. 

TBB8PA88  aDd  crjectiD6nt.    The  opinioD  soffioieiitlj  itetet 
the  fiicts. 


W.  H.  Potter  and  Van  Zandtj  for  the 
Bradley  and  Sheffield^  for  the  defendants. 

By  Court,  Bratton,  J.  The  statute  under  which  the  ques- 
tion now  submitted  to  the  court  in  this  case  is  raised  provides, 
that  '^  when  any  child  shall  be  bom  after  the  execution  of  his 
father's  or  mover's  will  without  having  any  provision  made 
for  him  in  such  wUl,  he  shall  have  a  right  and  interest  in  the 
estate  of  his  father  or  mother  in  like  manner  as  if  his  father 
or  mother  had  died  intestate,  and  the  same  shall  be  assigned 
to  him  accordingly:"  Digest  of  1844,  p.  232,  sec.  6. 

The  daughter,  Clara  Matilda  Chace,  was  bom  to  the  testator 
after  the  execution  of  his  will,  and  no  provision  is  made  for 
her  in  the  will  of  her  father;  and  the  plaintiffs,  who  are  heirs 
at  law  of  the  said  Clara  MatUda,  claim  that  by  the  express 
and  plain  provision  of  the  act  she  became  entitled  on  the  death 
of  her  father  to  the  same  share  in  his  estate,  real  and  personal, 
as  she  would  have  inherited  had  he  died  intestate. 

416 


Feb.  I860.]  Chace  v.  Chace.  447 

Upon  the  t^ce  of  this  provisioii  of  the  Btatute,  such  most  be 
ihe  necessary  result.  Taking  this  section  of  the  act  by  itself, 
there  is  but  one  construction  to  be  given  to  it,  vis.,  that  an 
after-bom  child,  not  provided  for  in  the  will,  shall  inherit  in 
the  same  manner  as  if  no  will  had  been  made;  that  as  against 
him  the  will  shall  be  inoperative;  that  such  child  shall  not  be 
thus  disinherited.  We  cannot  otherwise  give  effect  to  the 
words  of  the  act.  The  statute  requires,  in  order  to  defeat  his 
•claims  as  heir,  not  only  that  some  provision  should  be  made 
for  such  child,  but  that  such  provision  should  be  made  in  the 
will  of  his  i>arent.  It  provides,  therefore,  not  only  under  what 
<sircumstances  he  shall  inherit  the  will  notwithstanding,  but 
how  those  circumstances  shall  be  made  to  appear,  vis.,  by  the 
will  itsell 

The  defendants,  who  claim  under  the  will  to  the  exclusion 
of  the  after-bom  child,  contend  that  parol  evidence  is  admis- 
sible nevertheless  to  show  that  the  testator  intended  that  the 
will  should  operate  according  to  its  provisions,  and  did  intend 
to  leave  such  child  unprovided  for;  and  seeks  to  apply  to  this 
^ase  a  rule  of  law  not  controverted;  viz.,  thair  when  the  law 
implies  a  revocation  of  a  will  from  facts  dehors  the  wUl,  that 
revocation  may  be  avoided  by  parol  evidence  of  a  contrary 
intent  in  the  mind  of  the  testator. 

The  argument  here  assumes  that  the  statute  provisions  only 
make  the  omission  to  provide  for  such  child  in  the  will  a  foot 
from  which  to  imply  an  intent  in  the  testator  to  revoke.  In 
reply  to  this  argument,  two  suggestions  may  be  made:  first,  that 
the  will  is  not  revoked  by  the  birth  of  such  child.  The  act 
does  not  provide  that  it  shall  be,  nor  is  it  in  any  case  entirely 
defeated  in  its  operation,  except  where  the  child  so  bom  is  sole 
heir.  If  there  be  other  children,  all  the  devises  take  effect, 
except  so  for  only  as  to  let  in  such  after-bom  child  to  his 
share  of  the  inheritance.  The  will  stands  and  goes  to  pro- 
bate, and  it  is  another  question  how  much  estate  passes  by  it. 
But,  secondly,  it  may  be  said  that  this  provision  of  the  act  does 
not  profess  to  frame  a  rule  of  evidence,  but  to  declare  a  rule  of 
law.  It  provides  that  in  a  certain  event,  a  child  not  provided 
for  in  the  will  shall  inherit  notwithstanding  the  will,  and  a 
«hare  of  the  estate  shall  be  assigned  to  him.  The  case  of 
Manton  v.  Fox^  8  Ad.  A  El.  14,  was  a  case  where  the  will  was 
•claimed  to  be  revoked  by  the  marriage  of  the  testator  and 
birth  of  a  child  after  the  making  of  the  wilL  In  that  case,  if 
there  was  any  revocation,  the  whole  will  was  revoked  as  to  all 
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the  objects  of  the  testator's  bounty.  Parol  evidence  was  offered 
to  show  that  the  testator  did  not  intend  that  the  will  should 
be  revoked  by  the  marriage  and  birth  of  issue.  The  opinion 
of  the  court  was  delivered  by  Tindal,  C.  J.,  rejecting  the  evi- 
dence; and  upon  the  ground  that  the  will  was  not  revoked 
from  any  implied  intent  to  revoke,  but  that  the  revocation  was 
the  result  of  a  rule  of  law;  and  that  where  it  appeared  that  Qie 
will  was  executed  before  the  marriage  and  birth  of  issue,  and 
Buoh  issue  was  left  unprovided  for,  either  by  the  will  or  others 
wise,  the  will  became  revoked  by  a  tacit  condition  annexed  to 
it  when  executed;  that  the  revocation  took  place  in  conse- 
quence of  such  rule  of  law,  independently  of  any  question  of 
hitention  of  the  party  himself,  and  therefore  that  parol  evi- 
dence of  acts,  conduct,  or  declarations  of  the  testator  leading 
to  the  inference  that  he  meant  the  will  to  stand,  was  not  ad- 
missible to  rebut  the  presumption  of  revocation.  There  was, 
in  fiEUst,  no  presumption  of  intent  to  be  rebutted.  Is  an  express 
statute  provision  lees  a  rule  of  law  or  more  a  rule  of  evidence? 
Is  the  rule  that  marriage  and  birth  of  a  child  revokes  a  will 
more  express  than  this  rule  prescribed  by  the  statute? 

The  cases  cited  by  the  defendants  from  the  adjudged  cases 
in  Massachusetts,  properly  considered,  do  not  support  the 
position  taken  by  the  defendants.  Their  statute,  passed  in 
1784,  provides  that  ^^any  child  or  children,  or  their  legal  rep- 
resentatives in  case  of  their  death,  not  having  a  legacy  given' 
him,  her,  or  them  in  the  will  of  their  father  or  mother,  shall 
have  a  proportion  of  the  estate  of  their  parents  assigned  to 
him,  her,  or  them,  as  though  such  parent  had  died  intestate, 
provided,"  etc.  In  the  cases  of  Terry  v.  Foster,  1  Mass.  146 
[2  Am.  Dec.  6];  Wild  v.  Brewery  2  Id.  570;  Church  v.  Crocker^ 
3  Id.  17;  Wilder  v.  OoaSy  14  Id.  359,  decided  under  this  stat- 
ute, it  was  held  that  if  it  appeared  from  the  other  parts  of  the 
will  that  the  name  of  the  child  was  not  omitted  from  accident, 
forgetfulness,  or  mistake,  but  by  design,  the  will  should,  though 
no  legacy  were  given  to  the  child,  be  carried  into  effect,  and 
the  child  omitted  should  not  inherit,  and  that  such  was  the 
intent  of  the  legislature.  But  in  no  one  of  these  cases,  nor  in 
any  case  prior  to  the  revised  statutes  of  1836,  was  it  held  that 
evidence  aliunde  the  will  could  be  admitted  to  show  the  intent 
of  the  testator  to  exclude  the  child,  and  they  all  assume  that 
it  was  inadmissible.  In  Tucker  v.  Boston,  18  Pick.  162,  the 
supreme  court  of  Massachusetts,  by  Shaw,  C.  J.,  who  deliv- 
ered the  opinion  of  the  court,  express  a  strong  doubt  of  the 
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propriety  of  even  those  decisionB,  as  the  reasonable  and  trne 
oonstroctioQ  of  the  statate;  bat  say, ''  whaterer  we  might  have 
thooght,  if  now  fint  called  upon  to  expound  the  statute,  the 
construction  has  been  too  long  and  uniformly  adopted  and  set- 
tled as  a  rule  of  property  to  be  safely  overturned."  In  Ban- 
croft y.  Ive$f  8  Gray,  867,  the  reason  tot  these  dedaions  is 
faitimated,  as  influenced  by  the  preamble  to  the  act,  in  sub- 
stance the  same  passed  in  12  Wm.  IIL  The  preamble  is  there 
recited,  setting  forth  the  then  existing  evil  which  the  legis- 
lature designed  to  remedy.  The  preamble  was:  '^Whereas, 
through  anguish  of  the  deceased  testator,  or  through  his  solici- 
tous intention,  though  in  health,  or  through  oversight  of  the 
scribe,  some  of  the  testator's  children  are  omitted,  and  not 
mentioned  in  the  will,  many  children  also  being  bom  after  the 
making  of  the  will,  though  in  the  life-time  of  the  testator.'' 

With  this  clear  expression  of  the  existing  evil,  the  court 
might  well  hold  that  it  was  sufficient  to  let  in  the  heir  against 
the  will  only  in  cases  where  it  appeared  from  the  will  he  was 
omitted  by  mistake,  accident,  or  fisrgetfulness.  We  have  no 
such  light  to  direct  us.  Since  these  decisions,  by  the  revised 
statutes  of  the  state,  this  act  has  been  altered  and  amended, 
cjid  the  proviso  is  added,  '^unless  it  shall  appear  that  such 
omission  was  intentional,  and  not  occasioned  l^  any  mistake 
or  accident.''  The  case  of  WiUon  v.  Fa$let^  6  Met  400  [89 
Am.  Dec.  786],  has  been  decided  upon  the  added  words;  and 
it  has  been  held  that  within  this  language,  parol  evidence, 
even,  may  be  admitted  to  show  that  the  testator  did  not  in- 
tend to  make  provision  for  the  child  which  had  been  omitted. 
Parol  evidence  was  admitted,  because,  as  the  court  say,  the 
party  claiming  the  distributive  share  did  not  claim  urder  the 
will,  but  under  the  statute.  In  effect,  the  court  hold  that 
the  words  here  prescribed  a  rule  of  law;  and  if  it  be  made  to 
appear  that  the  omission  was  by  design,  the  child  should  not 
inherit,  depending  upon  the  proof  of  such  design;  and  as  the 
act  did  not  prescribe  any  rule  of  evidence,  that  question  might 
be  determined  by  any  evidence  which,  by  the  general  principles 
ef  evidence,  would  be  relevant  to  sudh  an  issue.  The  statute 
leaves  nothing  to  implication  in  the  sense  claimed  by  the  de- 
fendants. It  provides,  not  impliedly,  but  in  expcess  language, 
that  if  the  omission  be  by  design,  then  by  a  nde  of  law  the 
heir  shall  not  be  let  in  to  inherit 

It  is  quite  evident  from  a  perusal  of  all  these  cases,  both 

i^on  the  orif^nal  statute  and  as  now  amended,  that  were  the 
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question  now  for  the  first  time  raised  upon  the  orif^nal  act, 
especially  had  the  preamble  of  the  original  act  been  omitted, 
parol  evidence  would  not  have  been  admitted,  nor  any  evi- 
dence to  defeat  the  child  omitted  in  the  will;  and  that  such 
an  offer  as  was  made  by  defendants  in  this  case  at  the  trial 
would  have  been  rejected. 

It  does  not  seem  to  us  that  the  purpose  of  our  statute  of 
wills,  much  less  the  main  purpose  of  that  statute,  is,  as  sug* 
gested  by  counsel,  defeated  by  giving  this  construction  to  its 
sixth  section  and  excluding  parol  evidence  of  the  testator's 
intent.  It  is  true  that  all  the  provisions  of  this  act,  all  its 
several  sections,  should  be  so  construed  as  to  give  effect  to 
each,  and  so  fax  as  may  be,  to  make  them  all  harmonize  with 
the  general  purpose  of  the  act.  The  argument  assumes  that 
the  main  purpose  of  the  act  is  to  grant  the  testamentary  power 
to  the  parent  to  devise  his  estate  away  from  his  children,  and 
give  it  to  such  others  as  he  will,  and  that  it  is  not  to  be  pre- 
sumed that  the  legislature  intended  to  limit  or  restrain  this 
power  by  confining  it  to  such  children  as  may  then  be  bom. 
Why  is  this  not  to  be  presumed  when  this  is  the  language  of 
the  act  ?  Why  should  we  presume  that  the  l^slature  did  not 
intend  what  they  so  clearly  express  ?  The  purpose  of  the  act 
is  nol;  to  give  a  piirent  an  unlimited  power.  It  is  quite  evident 
that  it  was  designed  to  lay  upon  it  many  restrictions.  The 
proviso  of  the  first  section  begins  with  restricting  the  extent 
and  duration  of  the  estate  to  be  created  by  the  will.  By  the 
second  seclion  a  further  condition  is  imposed  upon  the  power— ^ 
that  the  will  of  the  parent  shall  only  hav8  effect  if  it  be  ex« 
pressed  in  writing,  signed  by  the  testator  in  the  presence  of  chree 
subspri^bing  witnesses — notwithstanding  the  general  power  tp 
devise  ^.cl^ldren  or  toothers  as  he  shall  think  fit.  The  sixth 
section  is  but  another  limitation  iq)on  this  general  power  to 
devi^  to  Qth(3r  than  children,  declaring  that  the  inheritable 
share  of  an  after-bcMii  child  sha^l  n;ot  be  devised  to  others, 
unless  some  provision  shall  be  made  for  such  child  in  the  will 
which  devises  it  away.  This  cannot  be  deemed  an  unreason- 
a,ble  restraint  upon  the  power  conferred  by  the  first  section; 
The  p^ffent  is  at.  liberty,  so  iax  as  it  respects  all  his  children 
born  at  the  tinia  of  executing  fals  will,  whose  character,  dispo^ 
sitipu,,  powers,  and  necessities,  axid  probable  wants,  and  what 
claims  they  may  have  upon  .him,  may  be  supposed  to  be 
known,  to  him,  to  devise  what  wqxdd  otherwise  be  inherited  by 
them  to  otiiers;  either,  with  a  view  to  their  obedience  and 
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proper  goyemmenty  or  to  what  he  may  deem  best  for  them. 
There  is  certainly  much  lees  reason  for  allowing  a  parent  to 
disinherit,  and  leave  utterly  unprovided  for,  a  child  of  whose 
<»laims  upon  his  justice,  as  well  as  his  bounty,  whose  wants 
and  necessities  in  life,  fixnn  the  nature  of  things,  can  neither 
be  known  or  foreseen.  At  any  rate,  it  is  not  so  unreasonable 
A  restriction  upon  the  power  of  devising  that  it  should  lead  us 
to  presume  that  it  was  not  intended  by  the  language  used. 

It  is  urged  in  the  argument  in  favor  of  the  admission  of  the 
parol  evidence  to  establish  the  intent  of  the  testator,  that  the 
admission  of  such  evidence  will  not  interfere  with  the  statute 
of  frauds,  and  that  the  evidence  does  not  conflict  with  the  wOl, 
and  is  only  intended  to  confirm  it.  So  far  as  the  evidence 
offered  by  the  defendants  goes,  it  is  offered  in  support  of  the 
will.  We  cannot  suppose  that  a  legislative  body  would  allow 
evidence  to  be  given  by  one  side  only  upon  any  question  de- 
pending upon  evidence;  and  it  is  not  pretended  in  this  case 
that  they  did  so  intend.  If  they  did  not,  then  is  the  question 
open  to  proof,  which  must  necessarily  contradict  the  will,  and 
show  that  the  intent  of  tiie  maker  of  the  will  was  not  what  is' 
expressed  in  the  written  language;  and  because  this  result 
would  follow,  the  court,  in  MarsUm  v.  Fox^  8  Ad.  A  EL  14,  ex- 
eluded  the  evidence  to  prove  or  disprove  such  intent.  We 
think  the  reason  assigned  entirely  satisfiGtctory,  and  a  sufficient- 
answer  to  the  position  of  the  defendants. 

Upon  the  whole,  we  are'  of  opinion  that  by  the  terms  of  the 
sixth  section  the  legislature  intended  to  and  did  prescribe  a  rule' 
of  law,  that  if  an  after-bom  child  is  not  provided  for  at  all  in  the 
will,  he  shall  be  let  into  his  share  of  the  inheritance,  and  that 
without  regard  to  the  wHl  or  intent  of  the  parent;  and  that- 
therefore  no  evidence  of  such  intent  is  admissible  to  defeat  the' 
child. 

;  The  motion  for  a  new  trial  in  this  case  must  be  overruled^, 
and  judgment  entered  for  the  plaintiffs  for  possession. 


Paboi  BvmxKCs  to  Show  InmmoHAX.  OMnnoN  or  Cbxld  tk  "Wtax: 
8m  WHmmw.  A»ta;  S9  Am.  Deo.  736»  and  note  74d,  74^  citmg  tiis  ptoftie^ 
mm;.  MO  alio  1  Jtenuvi  on  Wills*  274^  275,  718»  vadl^,  abo  citing  the  prin 
o^al  caae. .  A  caM  yery  aimil^  to  tlia  principal  onc^  and  maintaining  a  ^pmi-*, 
liur  doctrine  nndw  the  state  statnte,  is  that  of  PoUtr  y.  Bro¥m,  11  B^  L  232, 

Bioars  or  Obild  Omittid  veom  Wnx:  See  note  to  WUmm  t,  FotkO^  99 
Am.  Bee.  740i  alM  Dcamr.  Lake,  62Id.  66i. 
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Baebowb  V.  Knight. 

VmuMWD  Uauasov  ov  TRAm-KiJtx,  whareby  one  ia  nabled  to  fnadm- 
IflBtly  pMS  off  his  goodt  in  tho  market  as  those  maniifaotarad  bjaaother^ 
to  tlie  latterVi  injory,  renden  the  former  liable  for  any  injury  soatained. 
Sooh  imitation  may  ooosirt  in  the  appropriation  of  the  words  "Roger 
Williams  **  from  a  trade-mark  known  as  "Bigger  Williams  Long  doth.'* 

Wbbthkb  Pabtzal  ImTAnoN  of  Trabb-mabx  by  one  was  ^^grt^t  ealon- 
lated»  and  effeotoal  to  oarry  oat  m  frand  vpon  another,  is  a  qnestifle&  vpon 
the  ovidenee  for  the  jniy. 

Thb  opinion  contains  the  bets. 

Hartf  for  the  plaintiff. 
Martlandj  for  the  defendant. 

By  Court,  Ameb,  C.  J.  It  never  ooold  have  been  a  qnestioD 
that  a  designed  imitation  by  the  defendant  of  the  trade-mark 
of  the  plaintiff,  whereby  the  former  fraudulently  passed  off  his 
goods  in  the  market  as  goods  manufectured  by  the  latter  and 
to  his  injury,  would  support  an  action.  Indeed,  such  a  con- 
currence of  firaud  and  iigury  constitutes  the  most  flagrant  form 
of  this  species  of  wrong;  and  this  court  can,  with  no  justice, 
be  said  to  have  intimated  the  contrary,  when  it  recogniied  in 
Davii  y.  JTendoB,  2  R.  I.  570,  that  equity  would  restrain  the 
invasion  of  a  trade-mark  as  well  when  the  consequence  of 
mistake  as  when  contrived  of  fraud.  The  declaration  before 
us  charges  the  defendant  with  the  worst  form  of  this  species 
of  tort — ^that  he  knowingly  and  fraudulently  stamped  his 
goods  with  the  words  "  Roger  Williams,''  in  imitation  of  the 
trade-mark  of  the  plaintiff,  in  order  to  denote  that  they  were 
manufactured  by  the  latter,  and  knowingly  and  deceitfully 
sold  his  cloth,  so  stamped,  as  and  for  cloth  manufactured 
by  the  plaintiff,  to  the  lessening  of  the  plaintiff's  sake  and 
credit,  lis  a  manufacturer  of  cotton  cloth. 

It  is  argued,  however,  that  the  declaration  does  not  set  forth, 
in  the  name  ^*  Roger  Williams  Long  Cloth,"  as  applied  by  the 
fdaintiff  to  distinguish  cotton  cloth  manufactured  by  him,  that 
which  can  legally  be  a  trade-mark;  since  it  is  neither  the  name^ 
of  the  plaintiff,  nor  descriptive  of  the  nature  or  qualities  of  the 
article  manufactured  by  him,  nor  is  it  symbolical  of  either. 
We  are  not  aware  of  any  legal  restriction  igym  a  manufacturer's 
ehoioe  of  a  name  for  his  trade-mark,  any  moie  than  of  his 
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choioe  of  a  symboly  m>  that  fhe  name  be  ao  Air  peooHar,  aa  ap- 
plied to  mantifiiotared  goods,  aa  to  be  capable  of  diatingiiiahiiig, 
when  known  in  the  market,  one  mannfiictarer^B  goods  of  a  cei^ 
tain  descripticHi  from  those  of  another.    "  Roger  Williams,'' 
thoagjb  the  name  of  a  famous  person  long  since  dead,  is,  as 
applied  to  cotton  cloth,  a  fitncy  name,  as  would  be,  so  applied, 
the  names  of  Washington,  Oreene,  Perry,  or  of  any  other 
heroes,  living  or  dead.    It  is  quite  as  peculiar  and  significant, 
in  anch  an  application,  as  **  Persian  Thread,''  *'  Mexican  Balm 
for  Hair,"  ''Vegetable  Pain  Killer,"  ''Houqua's  Mixture"  for 
tea,  or  ''  Ethiopian  "  for  stockings,  or  the  numerous  other  fiuH 
cifbl  names  which  have  been  treated  as  appropriate  trade- 
marks: CoaU  ▼•  HMrook^  2  Sandfl  Ch.  586,  note  of  cases. 
Now,  the  declaration  states  that  the  plaintiff  had  long  used 
this  name,  stamped  upon  his  cotton  cloth,  to  distinguish  his 
cloth  from  cloth  of  the  same  description  manufactured  by 
others,  and  enjoyed  great  reputation  with  the  public  on  account 
of  the  good  quality  of  the  goods  by  him  manufrtctured,  and 
made  great  gains  by  the  sale  of  them.    If  this  was  so — and 
whether  it  was  must  be  matter  of  proof  to  the,  Jury — it  is  clear 
that  the  defendant  had  no  right  to  defraud  him  of  his  profits 
or  good  name,  by  fklsely  and  deceitfully  passing  off  his  own 
goods  for  those  of  the  plaintiff,  whether  by  verbal  misrepie- 
sentations,  or  by  imitating  any  mark  put  upon  them  by  the 
plaintiff,  by  which  the  public  could  and  were  accustomed  to 
identify  them. 

The  declaration  further  alleges,  in  substance,  that  the  defend- 
ant, well  knowing  the  plaintiff's  said  mark,  and  for  the  pur^ 
poee  and  with  the  effect  of  such  deception,  did  stamp  the  words 
*'Boger  Williams"  upon  cotton  cloth  not  manufactured  by 
the  plaintiff,  and  to  his  serious  injury.  Certainly  under  the 
rule,  so  weU  settled,  that  a  partial  imitation  of  a  trade-mark, 
if  calculated  to  deceiYe,  will  support  an  action,  this  is  a  suffl- 
dent  allegation  of  an  invasion  of  the  plaintiff's  rights.  The 
court  cannot,  as  a  matter  of  law,  decide  that  such  partial  use 
of  the  designation  of  his  goods  appropriated  by  the  plaintiff 
was  not  designed,  calculated,  and  effectual  to  carry  out  the 
fraud  charged,  and  must  leave  that,  as  well  as  the  prior  aUe- 
gation,  to  be  setUed  upon  the  evidence  by  the  jury. 

The  demurrer  is  therefore  overruled;  but  under  the  agree- 
ment of  the  parties,  suggested  at  the  argument,  the  defendant 
has  leave  to  withdraw  his  demurrer  without  costs  and  to  plead 
over  to  the  merits. 
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DAMAQWa  MAT  BB  AWAKDKD  AOAOtST  PeS80N  Wbo  tUM  the  tnde-IUUk  Off 

AMne  of  another:  Taylor  y.  CofpenUr^  42  Am.  Dec  114,  and  note  116;  aae 
•Ibo  Partridge  y.  Menoe^  47  Id.  291*  and  extended  note  there  on  trade-marksp 
diBCiiMing  the  sabject  fully  and  at  len^pth,  and  ciiing  the  principal  caae  at 
pages  290  and  296. 

Thb  FBiKGtPAL  OASi  IS  CITED  in  MoseroleT,  ftyngberg,  4  Abb.  Pr.,  K.  8.» 
416,  where  it  is  said  that  ''whenever  a  trade-mark  ia  employed  to  diwrignato, 
»  particular  manufacture,  wh^er  the  term  need  ia  a  popnlar  oQe,:lorined  of  • 
words  or  aymbola  common  to  the  world,  or  one  ezpresBly  created  for  the 
porpose  to  which  it  ia  applied,  and  the  manufacturer  acquires  reputation,  and 
becomes  valuable  as  an  article  of  merchandise,  an  imitator  thereof,  for  a  kin* 
dred  or  similar  manufacture,  is  presumed  to  intend  wrongfully,  and  tiie  bur* 
den  rests  upon  him  to  show  either  that  there  is  no  property  in  the  tenn  or 
symbol,  arising  from  prioril^  of  use  for  the  ar^de  to  which  it  has  been 
applied,  or  that  no  deceit  or  injury  can  result.from  the  imitation.  And  so 
where  one  has  established  a  business  or  market  for  his  goods  and  oarriea  it 
on  with  a  certain  mark  or  und4r  a  given  name^  it  is  a  fraud  en  him  for  some 
other  par^  to  appropriate  the  same  mark  or.ttame,  or  with  a  slight  deviation 
to  assume  the  same  in  such  manner  as  to  induce  parties  dealing  with  him  to 
believe  that  they  axe  getting  the  same  goods  and  dealing  with  the  same  per- 
son who  has  given  them  a  certain*  designation  or  mark,  and  an  iniringement 
which  will  be  enjoined  win  ednsist  in  the  transposition  ol  the  trade-mark 
''Ckrman  Sweet  Gboocdate'' to  *'8weotGennanCaiooolatet''  Pfisros  v.  Oiril- 
Awl,  8  West  Coast  Eep.  882. 


Bbyan  V.  Batohellbb. 

[6  BBOPB  ISLAim,  64S.] 

SuiraMniT  ov  Wm  aitd  Lrmio  Df  Adult^bt  without  leooncllemsnt 
with  the  husband  is  no  bar  to  a  daim  for  dower  under  the  law  ol  Bhoda 

DoWsR.    The  opinion  states  the  facts. 

/.  TQlvnghasty^^ioT  the  demandants. 
Hart^  for  the  tenant. 

By  Court,  Boswobth,  J.  The  question  arises  in  this  case 
upon  demurrer  to  the  defendant's  plea.  The  point  raised  is^ 
whether  elopement  of  a  wife  and  living  in  adultery,  without 
reconcilement  with  the  hushand,  bars  a  claim  for  dower  under 
the  law  of  this  state. 

The  statute  of  this  state  provides  (R.  8.,  c.  202)  that  the 
widow  of  any  person  dying  intestate,  or  otherwise,  shall  be 
endowed  of  one  full  and  equal  third  part  of  all  the  lands,  tene- 
ments, and  hereditaments,  whereof  her  husband,  or  any  other 
to  his  use,  was  seised  of  an  estate  of  inheritance,  at  any  time 
during  the  intermarriage,  to  which  she  shall  not  have  relin* 
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quiflhed  her  right  of  dower  hj  deed,  except  in  cases  provided 
for  in  the  twenty-first  section  of  the  chapter.  The  section 
containing  the  excepted  cases  provides  that  real  or  personal 
estate  conveyed  hy  deed,  or  devised  or  bequeathed  by  will,  for 
the  jointure  of  the  wife,  in  lieu  of  her  dower,  to  take  effect  in 
her  own  possession  immediately  upon  tiie  death  of  the  hus- 
band, and  to  continue  during  her  Ufe,  or  in  fee,  determinable 
by  such  acts  only  as  would  forfeit  her  dower  at  common  law, 
shall  bar  dower. 

The  statute,  therefore,  provides  of  what,  and  to  what  extent, 
the  widow  shall  be  endowed,  and  also  by  what  acts,  and  by 
what  means,  she  shall  be  barred  of  her  dower. 

It  is  claimed  in  this  case  that  there  is  a  forfeiture.  There 
is  no  forfeiture,  of  such  a  character  as  is  here  set  up,  provided 
by  the  revised  statutes.  Such  a  forfeiture  did  not  exist  at 
common  law;  and  the  only  ground  on  which  it  is  now  put  is, 
that  by  the  English  statute  of  Westminster  2,  it  is  enacted 
that  elopement  and  living  in  adultery,  without  reconcilement 
to  the  husband,  is  made  a  forfeiture  to  bar  the  widow  of  her 
dower. 

We  do  not  think  that  such  a  bar  to  dower  ever  existed  in 
this  state,  or  that  such  a  ground  of  forfeiture  was  ever  recog- 
niied  by  our  law.  Statutes  regulating  dower  were  first  passed 
in  this  state,  or  first  appear  in  the  digest  of  the  laws,  in  1798. 
Prior  to  that  time,  the  statute  of  Merton  had  been  introduced 
into  the  colony;  and  the  statute  of  Westminster  2,  de  donU 
amditioTudilma.  The  former  of  these  was  an  English  statute 
relating  to  dower;  and  the  latter,  a  statute  relating  to  estates 
upon  condition.  The  counsel  has  fallen  into  the  error  of  sup- 
posing that  the  whole  of  the  statutes  of  Westminster  2  were 
adopted;  whereas  the  enumeration  referred  to  by  him  shows 
that  only  the  statute  de  donur,  which  is  the  first  chapter  of 
those  statutes,  was  introduced  into  our  laws.  It  is  chapter  34 
of  the  statute  of  Westminster  2, 13  Edw.,  that  makes  provis- 
ion for  this  forfeiture.  It  may  at  first  seem  singular  that  our 
law  should  be  so  regardless  of  what  seems  so  just  and  reasona- 
ble a  ground  of  forfeiture.  The  common  law,  however,  did 
not  regard  elopement  and  adultery  as  a  forfeiture,  even  where 
the  parties  were  divorced,  unless  the  divorce  was  a  vinculo.  A 
reason  for  this  state  of  our  law  may,  however,  be  found  in  the 
nature  of  our  decree  of  divorce,  which  was,  we  believe,  always, 
when  for  this  cause,  a  vinculo.  The  statute  of  divorce  was 
passed  in  1748,  while  that  of  dower  was  passed  in  1790;  so 
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that  the  cause  of  fixrfeitaiey  imder  the  etatate  of  Weetmiii8ter» 
was  cause  tor  diforce  a  vinado^  imder  cur  statotOy  once  1748. 
Under  the  statute  of  Westminster,  a  reooodlement  and  living 
with  the  husband,  after  the  &ct|  would  reinstate  the  wife  in 
her  right  of  dower;  and  i^  after  the  ttyot  was  known  to  the 
husband,  under  our  law,he  took  no  steps  to  procure  a  divorce, 
as  he  mi|{ht  if  he  saw  fit,  by  which  his  wife  would  beefRsctu- 
ally  baned  of  all  right  to  claim  dower  in  his  estate,  the  wife 
seems  always  to  have  been  left,  by  cur  law,  in  the  same  condi- 
tion as  she  would  be  under  the  84  Westm.  2,  by  a  reconcile' 
ment  and  living  with  her  husband.  This  plea  must,  therefare, 
be  overruled,  as  no  bar  to  the  claim  of  the  demandants. 


Asn  AnuiA'sai  mWm^  wms B4a to Dowu  BtOT^Nm^ 
l9ABbI>M.SOa^Md«stmddlMteSOa^elli^tli0priM«deM»l  Wa^nw. 
Jimdm,md.9a^    F«»dMfamanilwto«lHift«niffdlaftiA«h* 

▼.  IfllH  S  ADn.  4S|  Md  flMdwS 


CASES  IK   EQUITY 


OOUBT  OF  EBBOBS  AND  APPEALS 


SOUTH  CAROLINA. 


BZ  PABTB   NArUBB   AND   SlOTH. 

BOL.— Bqmrr  will  AzxowGumnoEwlioliMiybdto 
and  prar*  lus  dimmcl,  bef on  tha  day  appoittied  in  th«  otdar  odUag  in 
mMkn,  to  eoDM  in  with  his  ekim,  at  any  time  beloM  tha  aetoal  dia- 
IribnlioB  of  tbo  aMoii^  upon  liis  oontrilmtittg  his  Imt  pfopottiw  d  tho 
«I9«MM  of  tho  niti  Imt  tho  ooditor  ia  not  Mtiilid  to  imImIm  if  ki  is 
gDOly  af  bfliiaa  in  iOii^t  Ilia  palition. 

Tmi  qpinion  itates  the  froto* 

nil  IVwilb  amd  Pope^  for  the  Appellanti. 

FtMlmg^  tomltra. 

B7  Court,  Wabdulw,  J.  In  Mils  to  marihil  and  admfaib- 
tor  the  aasets  of  embarrasBed  estates  in  the  court  of  equity, 
oommonly  called  creditorB*  bille,  the  practice  is  well  settled  to 
allow  a  creditor  who  has  fidled  to  present  and  prove  his  claim 
before  the  day  appdnted  in  the  order  calling  in  creditors,  still 
to  come  in  with  Wb  claim,  at  any  time  before  the  actual  dis- 
tribution of  the  assets,  upon  his  contributing  his  fair  proportion 
of  the  expenses  of  suit  This  practice  needs  no  vindication 
beyond  that  contained  in  the  cases  of  Shubriek  ▼•  Shubriehy 
1  McCord  Ch.  406,  and  Ex  parU  Eanh,  Dud.  Bq.  (B.  C.)  288. 
The  petitioners  who  seek  to  intervene  as  ersditon  in  the  case 
of  MeBfide  ▼.  Kirk  make  a  case  within  his  procedure.  No 
final  order  for  the  distribution  of  the  funds,  much  less  no  ftill 
distribution,  has  been  made.  Some  of  the  assets  are  yet  in 
the  re^stiy  of  the  court,  and  the  administrarix  has  bi  hst 
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hands  twenty  or  more  slaves  of  the  intestate  estate,  under- 
taken to  be  administered  by  the  court.  The  ex  parte  order  of 
May  11,  1858,  that  their  guardian  might  remove  the  property 
of  ibe  infant  distributees  beyond  the  limits  of  the  state,  implies 
no  actual  distribution,  cannot  commit  creditors,  and  cannot 
protect  the  administratrix.  The  petitioners  offer  to  pay  a  fair 
sliare  of  the  expenses. 

This  petition  seems  to  have  been  filed  about  February  14, 
1859.  It  prays  that  the  ..petitioners  may  be  allowed  to  prove 
their  '^claims  nunc  pro  tunCy  subject  only  to  such  legal  anci 
equitable  grounds  of  objection  as  were  valid  against  said 
claims  on  February  25, 1856,"  when  the  first  report  on  debts 
was  made  by  the  comipissioner.  We  think  the  petitioners  are 
entitled  to  come  in  and  prove  their  demands  nwM  pro  tuncj  in 
the  sense  that  they  shall  not  be  barred  by  their  mere  failure 
to  present  their  demands  before  the  expiration  of  the  time 
limited  by  the  order.  But  we  can  afford  no  patronage  or  pro- 
tection to  laches.  The  chancellor  says  in  his  decree:  ^The 
petitioners'  counsel  declined  to  offer  evidence  that  these  claims: 
had  ever  been  presented  to  the  commissioneir  :or  to  the.  ad- 
ministratrix, or  to  the  solicitor  of  the  estate,  nor  was  any  evi- 
dence offered  of  the  reasons  for  the  omission." 

The  petitioners  are  not  entitled  to  be  saved  £roxa  the  conse* 
quences  of  the  lapse  of  time  before  the  filing  of  their  petition. 

It  is  ordered  and  decreed  that  the  petitioners  have  leave  to 
prove  their  demands  as.  if  presented  February  14, 1859;  and 
that  the  circuit  decree  be  reformed  accordingly, 

O'Nball,  C.  J.,  and  Johnstone,  J.,  concurred. 

Decree  Tcrfpnned. 


Orkditobs'  Bnj^  What  I^scbssabtto  MAnrrADV:  S^Mdme§kmr.  hfidk^ 
19  Azn.  Deo.  454;  JHZfer  y.  DaMwn,  44  Id.  715^  and  note  722;  Rker.  Bar- 
Mfti,  00  Id.  64;  CkamiaMque  Oomdv  Bcmk  v.  White,  ^  Id,  U% 


State  Bakk  v.  Cox  &  Co. 

[U  BiCHABDflON'S  EQUITT,  M4.J 

Tbamswea  18  Vaub  whsbb  Ownxb  of  HAinc  Stock  delivers  a  oertifloate 
thereof,  with  an  indefinite  power  of  disposition,  in  blank  to  her  agent, 
who  representing  it  as  his  own,  transfers  the  certificate  and  power  to  a 
purohaser  in  the  course  of  bnsinees  as  payment  for  a  loan. 

VATfcAine  SzEMEBE  purchased  fifty  shares  of  stock  in  the  State 
Bank  of  South  Carolina,  and  received  the  following  certificate: 
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''South  Carolina.     No.  5600.     This  certifies  tbat  Madame 
Leopoldine  Szemere,  n^e  de  Torkovics,  Paris,  is  entitled  to  fiffy 
shares  in  the  State  Bank,  transferable  only  at  the  bank  IxyAi^' 
said  Madame  Leopoldine  Szemere,  nee  de  Turkovics,  personally,; 
or  by  her  attorney.    Witness  the  seal  of  the  company  and  the' 
signature  of  the  president,  at  Charleston,  this  tenth  day  of 
July,  1862.    Edward  Sebring.*'    Madame  Szemere  delivered' 
to  her  agent,  John  Boldin,  said  certificate  of  stock,  with  ttxi 
nnlipoited  power  of  attorney  in  blank  authorizing  him  to  assigii' 
and  transfer  the  stock  in  her  name  upon  the  books  of  the  bank. 
Indorsed  upon  this  power  was  the  certificate  bf  S.  G.  Goodrich*, ' 
United  States  consul.    Boldin,  representing  himself  to  be  the  ^ 
owner  of  the  stock,  proposed  to  Cox  A  Co.  that  they  make  hhii' 
advances  tEereon,  he  thereupon  proposed  to  pledge  to  them  tHe' 
stock.    They  accepted,  and  Boldin  sent  them  the  certificatef  of - 
stock  and  the  power  of  attorney;  they  accepting  his  draffe^^ 
three  in  nminber,  at  three  months,  for  four  hundred  pounds, 
two  hundred  and  forty  pounds,  and  one  hundred  and  sixty-nine ' 
pounds  ten  shillings.    They  afterwards  sold  the  shitres,  the ' 
proceeds  of  which  are  now  in  their  hands.    The  chancellor  held 
the  shares  to  be  the  property  of  Cox  A  Co.  to  the  extent  of  tk^ ' 
consideration  paid  by  them  for  the  same.    Madame  Szemere*' 
appeals.  '^ 

Pringle  and  MUcheUy  for  the  appellants.  . , 

Memminger  and  De  Saunwre^  contra. 

By  Court,  Johnstons,  J.    This  case  has  been  pressed  upon ' 
the  court  as  if  the  transfer  of  the  scrip  by  Bolden  was  made ' 
in  the  character  of  agent,  and  by  way  of  pledge;  whereas; 
upon  a  careful  examination  of  the  facts,  the  scrip  was  repre-  * 
sented  and  accepted  as  Boldin's  own  property:  and  it  was  a 
sale,  and  not  a  pledge.    If  the  scrip  was  put  into  Boldin's ' 
hands  by  Madame  Szemere  imder  any  restrictions,  it  was  her 
duty  to  have  proved  what  they  were;  but  the  only  fact  that 
bears  on  her  transfer  to  him  is,  that  she  made  a  genera]  ' 
delivery,  with  an  indefinite  power,  in  blank,  before  Mr.  Consul 
Goodrich. 

This,  according  to  the  general  course  of  fair  business,  ex<- 
hibited  Boldin  as  the  owner,  and  so  he  acted.    Indeed,  it  ap" 
pears  that  from  that  time  he  received  the  dividends,  which  - 
was  further  proof  of  ownership. 

The  only  formality  omitted  was  that  of  filling  up  the  blanks, 
and  the  taking  out  new  scrip. 
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It  is  well  known  that  courts  of  law  as  well  as  courts  of 
equity,  recognize  the  title  of  a  person  who  purchases  a  securitj 
in  the  course  of  a  fair  business,  although  it  be  not  negotiable. 
I^  for  instancci  a  note  payable  to  A  be  transferred  by  him  to 
B,  the  latter  is  recognixed  as  legal  holder  of  the  paper,  and 
although  he  may  be  obliged  to  use  the  name  of  A  in  suing 
for  the  debt,  A  will  not  be  allowed  to  release  the  action.  That 
the  security  is  liable,  in  the  hands  of  B,  to  the  equities  between 
the  maker  and  the  original  payee  may  be  conceded.  That 
does  not  touch  the  point  now  under  consideration,  which  exclu- 
sively concerns  the  property,  the  security  itself,  as  between  the 
original  payee  and  one  to  whom  he  has  transferred  it  without 
formal  assignment  This  morning  the  chief  deliyers  an  opin- 
ion, in  the  case  of  Sala$  y.  Cay^  1 2  Rich.  L.  668,  that  the  asrign* 
ment,  comprehending  not  only  tangible  property  but  choees, 
enables  the  assignee  to  sue  in  his  own  name. 

Whoeyer  comes  fidrly  by  a  security,  as  Cox  did  in  this  case, 
in  the  course  of  business,  is  entitled  to  hold  it  against  him 
who  passed  it,  or  enabled  another  to  pass  it  to  him. 

It  has  heoa  argued  that  the  inscription  of  Madame  S.'s  name 
in  the  scrip  notified  Cox  of  her  right,  so  as  to  oblige  him  to  in- 
quire of  her.  But  the  plain  authority  was  to  transfer,  which 
(no  gratuity  being  reasonably  intended)  was  a  power  to  sell; 
and  a  sale  was  made.  In  a  large  proportion  of  cases,  es- 
pecially when  such  scrip  is  carried  abroad,  and  considerable 
time  has  elapsed  from  the  original  issue,  it  has  passed  through 
many  hands,  so  that  the  greater  has  been  the  efflux  of  time, 
the  less  reason  has  a  buyer  to  sappoBe  that  the  ownership 
remains  in  the  original  party,  and  the  more  insufficient  is 
the  guide  for  inquiry. 

Boldin  had  been  put  in  possession  of  this  scrip,  with  an  in- 
definite power  of  disposition,  by  Madame  Ssemere,  and  if  he 
was  not  the  owner  (of  which  ownership  there  is  much  evi- 
dence), she  exhibited  him  in  a  light  which  enabled  him  to  lay 
claim  to  the  stock.  Under  such  circumstances,  equity  would 
not  permit  her  to  avail  herself  of  the  dry  skeleton  of  title, 
which  yet  stands  formally  in  her  name,  to  defeat  him  wh<»n 
she  has  contributed  to  deceive.  The  transfer  should  have 
been  formally  made;  and  this  court  will  not  take  notice  of 
that  as  undone  which  ought  to  have  been  done.  It  will,  in 
all  formal  matters,  execute  agreements  in  good  fiiith,  and  as 
ihey,  in  £edmess,  should  be  carried  out 

It  is  ordered  that  the  appeal  be  dismissed,  and  the  decree 
affirmed. 
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Wabdlaw,  J.y  concurred. 

(VNxALL,  G.  J.)  deliyered  a  diBsenting  opimoii. 

Appeal  diamiBeed. 


BoHA  Fnni  PDMBAam  wrbout  Varum  of  pcraooftl  pttfp<rl,j  iron 
will  be  protoetodt  wbere^  •Itfaooi^  the  agent  it  intnuted  with  ponMdon  lor 
A  epeeial  pnrpooe^  the  pffindpel  has  by  Uo  aet  or  oondnet  allowed  the  agent 
to  appear  to  the  world  ae  the  true  owner:  OamiAael  y.  Budt^  70  Abl  Doe. 
8Mb  and  note  810^  eoUeeftiiig  piioreaaee  in  tfaia  oeriee;  and  ana  oloo  ffnyeeftfi 
▼.  Wkte^  13  8.  O.  14»  eitiBg  and  approring  the  prino^al 


MiLBS   V.  WlBB. 

[U  Bicwianeeii'a  Xquitt,  tm,} 

■qjoirr  oak  PnsTBNT  AaBsnox  of  Lboal  Bust  againal  ffalB  efitftiWa 

FoBOBASia  or  Eovitabui  ITinnT  frirni  thn  diotTlTnifnaa  nf  a  ilenailwil,  nboeo 
estate  is  free  from  debti»  and  npon  which  no  adnunistnliflB  has  bean  had, 
will,  in  eqnitj,  be  proteeted  against  an  administrator  aftsrwaids  taking 
ont  lottery  and  aeeking  to  reoover  in  an  action  of  trofw* 

Bill  in  equity,  alleging  that  on  February  8, 1849,  he  pur* 
chased  fix>m  J.  Bird,  H.  O.  Bird,  J.  Blackman,  jun.,  and  wife 
Ann,  Mary  Owene,  W.  Herrin  and  wife  Maria,  a  certain  negro 
woman  Hannah  and  child  Dick.  That  the  abore-named 
partiee  repreeented  themeelvefl  ae  owners  of  the  above-named 
•laves,  under  the  will  of  their  mother,  Elisabeth  Bird.  That 
he  continued  in  possession  of  said  slaves  until  some  time  in 
185&  But  that  defiandant,  in  1867,  brought  an  action  of  trover 
to  recover  said  slave  Hannah  and  her  children  bom  since  the 
purchase  mentioned  above.  That  said  defendant^  in  1867, 
obtained  letters  of  administration  upon  the  estate  of  one  Ala* 
bir  Bird,  who  died  intestate,  unnumried,  free  fimn  debt,  and 
without  issue  in  1841  or  1842,  and  from  whom  said  Elisabeth 
Bird  acquired  said  slave  Haimah* 

Jn^Iit,  tor  the  appellanl 

Darganf  conira. 

By  Court,  O'Nball,  C.  J.  In  tUs  ease^  I  ooBev  fai  the 
decree  of  the  chancellor. 

The  single  question  presented  by  the  groonds  of  appeal  is, 
^that  the  court  of  equity  has  no  jurisdiction  in  the  pranises.* 

The  court  of  equity  has  jurisdiotioin  to  prevent  the  assertjdp 
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of  a  legal  right  against  a  plain  equitable  right  This  principle 
is  as  old  as  the  oourt,  and  has  been  asserted  and  carried  oat 
in  innumerable  cases. 

Here,  the  party  complainant  is  in  possession  under  a  pur- 
chase fiom  the  alleged  distributees  of  the  deceased  nine  years 
before  the  administration  of  the  defendant  This  intestate 
died  seventeen  years  before  the  grant  of  administration.  She 
was  in  her  life*time  unhealthy  and  idiotic,  and  at  her  death 
was  free  fiom  debt,  as  alleged  in  the  bilL  Taking  this  case, 
it  is  plain  that  the  complainant  has  made  out  a  case  entitling 
him  to  the  relief  of  the  court  of  equity.  The  case  of  Marsh  v. 
Nailf  Rich.  Bq.  Cas.  115,  is  a  conclusive  authority  in  his  f&vor. 

But  it  is  supposed  that  Braum  v.  Diehinsony  10  Rich.  Eq.  408, 
stands  in  his  way.  I  do  not  think  so.  In  that  case,  the  com- 
plainant's right  depended  upon  a  deed  which  was  supposed  to 
constitute  a  separate  estate  in  Mrs.  Sessions,  his  grantor.  The 
bill  sought  a  discovery  of  that  which  he  did  not  obtain.  That 
closed  the  court  of  equity  against  him;  and  the  case  was  prop- 
erly left  for  the  law  court  There  is  no  such  difficulty  in  this 
case. 

The  defendant's  answer  sets  up  no  debts;  after  a  lapse  of 
seventeen  years,  and  from  the  condition  of  the  intestate,  the 
presumption  is  she  owed  none.  The  only  contest  set  up  is  as 
to  the  legitimacy  of  two  of  the  children  of  Arthur  Bird  and 
Elizabeth,  his  wife  (sister  and  brother  of  the  intestate).  This 
question  cannot  be  tried  in  the  acticm  at  law;  it  must  be  tried 
in  the  court  of  equity,  where  the  case  is  brought  by  the  com- 
plainant There  can  be  no  propriety,  under  these  circum-^ 
stances,  of  allowing  the  defendant  to  litigate  at  law  and  disturb 
the  complainant's  possession.  The  circuit  decree  of  Chancellor 
Dunkin  is  affirmed. 

.Johnstons  and  Wabdlaw,  JJ.,  ooDCurred. 

:  Decree  affinped.    . 

Equift  will  QanAis  Bquitabui  TtfLi  aghast  a  legil  title:  BwKi  ▼• 
TVmer,  SO  Am.  Deo.  167. 

Equift  wnx  PBomBcr  Vabjv  CLAunro  TtfLi  nunc  Ixtvcixb  bf 
reMon  of  advene  poaaesnoii,  ae  against  an  adminirtrator  aeelring  to  leoorer, 
^here  the  inteMrta  of  the  heirs  ha;re  been  oommjpdi  or  a»  bamd,  and  tbtee 
are  no  creditors  of  the  estate:  JomMn  y.  Holland^  SO  Abl  Deo.  41i> . 
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doLUMBiA  Building   and   Loan   Association  v. 

Bollinger. 

pa  BlCBABMOlf '■  SQUXTT,  ISLl 

CtansAor  of  Lqah  Amooiatiov  n  Uiubioub  when  it  mUs  to  oim  of  Hi 
memben  tti  ouh  fimdi  it  a  prominm,  giTing  obo  thoowuiil  throe  hnndiod 
doUftn,  aad  tokiiig  o  bond  oecniod  by  mortgtgo  lor  t^ 
baoring  nx  per  ooat  intonot^  and  pojmbU  in  inoothly  pojm^^ 
doUon  cMioh- 

Ths  Colombia  Building  and  Loan  Association  was  organ- 
ised to  accumulate  a  fund  to  be  loaned  to  its  members.  Each 
stockholder  was  a  member,  and  paid  one  dollar  per  month  on 
each  share  held  by  him;  when  funds  were  accumulated,  they 
were  to  be  loaned  to  the  highest  bidding  member.  At  a  sale 
of  the  funds  defendant  became  the  purchaser.  The  substance 
of  the  contract  entered  into  by  him  is  stated  in  the  <q[>inion. 
Failing  to  make  payments  according  to  his  agreement,  the 
association  brought  suit  for  the  amount  due,  and  to  foreclose  a 
mortgage  given  as  security.  Defendant  pleaded  that  the  con- 
tract was  usurious.  The  chancellor  held  that  it  was  not.  De- 
fendant appealed. 

Baualetty  for  the  appellant 
Auihur  and  TaUy,  contra. 

By  Court,  O'Neall,  C.  J.  The  single  question  presented  by 
this  case  is,  whether  the  contract  is  or  is  not  usurious. 

Had  it  not  been  for  the  chancellor's  decree,  and  the  cases  to 
which  he  has  referred,  I  should  not  have  entertained  a  doubt 
as  to  the  usurious  character  of  the  contract. 

The  contract,  in  the  beginning,  allowed  a  discount  of  seven 
hundred  dollars^  on  an  advance  of  one  thousand  three  hundred 
dollars^  which  was  called  a  purchase  of  two  thousand  dollars 
of  the  funds  of  the  corporators,  at  the  i»remium  of  thirty-five 
per  cent.  This  sum  of  two  thousand  dollars,  and  interest  at 
six  per  cent, -was  to  be  repaid,  in  sums  of  twenty  dollars,  at 
the  end  of  each  month  succeeding  the  fourteenth  of  December, 
1854,  the  date  of  the  bond.  These  were  the  provisions  of  the 
bond.  Before  the  second  Monday  of  December,  1854,  the  de- 
fendant had  made,  thirty-two  monthly  payments,  amounting 
to  three  hundred  and  twenty  dollars.  After  the  execution  of 
the  bond,  the  monthly  payments  required  by  itSHxm^ition  were 
.4uly  made  until  November,:  1856.  This  constituted  a  fiirther 
'  iteii  paid  of  four  hundred,  and  mxty  dollars*    The  actual  pay- 
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meiitB  on  the  loan,  or  advance,  amounted  to  one  thoosand 
foor  hundred  and  eighty  dollars,  one  hundred  and  eighty  ddl* 
Ian  more  than  the  sum  loaned,  or  advanced. 

How  the  contract,  which  has  thus  earned  more  than  the  prin- 
cipal in  a  period  of  little  more  than  four  years,  can  be  anything 
else  than  usurious,  'Hhe  taking,  directly  or  indirectly,  above 
the  value  of  seven  pounds  for  the  forbearance  of  one  hundred 
pounds  for  one  year,"  is  difficult  to  conceive.  Indeed,  it 
must  task  and  has  tasked  human  ingenuity,  in  every  tr9>u* 
nal  where  the  question  has  been  presented,  to  find  the  reasons 
whereby  such  a  contract  could  be  sustained. 

The  case  of  Silver  v.  Barnes,  6  Bing.  N.  C.  180,  S.  C,  87 
Eng.  Com.  L.  335,  seems  to  have  been  the  beginning  where 
the  doctrine  was  sustained  that  such  a  contract  was  not 
usurious.  That  case  was  put  by  the  circuit  judge  upon  tiie 
ground  that  it  was  a  mere  advance  of  partnership  funds. 
How  that  could  have  sanctified  such  a  contract  I  cannot 
perceive.  For  it  was  as  much  usury  to  receive  more  than 
seven  per  cent  on  such  an  advance  as  upon  individual  funds* 
The  court  of  common  pleas,  on  an  appeal,  placed  their  judg* 
ment  on  the  ground,  whether  it  was  an  advance  of  partner^ 
ship  funds,  or  an  usurious  loan,  was  a  question  for  the  jury^ 
and  their  verdict,  that  it  was  an  advance  of  partnership  funds, 
was  sustained,  as  conclusive.  I  think  it  was  a  decision  against 
law,  even  put  in  that  point  of  view.  For  it  still  was  contami- 
nated by  usury,  if  it  was  even  a  partnership  fund.  It  was  the 
taking  more  than  legal  interest  for  the  forbearance  of  money. 
That  case  has  been  the  foundation  of  all  the  subsequent  casee 
in  England,  Connecticut^  and  Georgia.  Here  it  is  to  be  de- 
cided for  the  first  time,  and  I  rejoice  that  we  are  not  bound 
by  any  previous  adjudication.  The  case  of  Bibb  Coimty  Loam 
Aeeoeiatian  v.  Rieharde^  21  Oa.  592,  was  placed  upon  the 
ground  that  the  charter  had  adopted  the  oonstitntion  and  by- 
laws of  the  association  as  part  of  the  law  by  which  it  was 
regulated,  and  the  charge,  being  aocording  to  it|  could  not  be 
illegal.  This  was  the  view  of  Lumpkin,  J.,  followed  by  Ben- 
ning,  J.,  who  hold  that  the  association  had  followed  the  ohar-^ 
ter,  and  therefore  they  were  entitled  to  recover.  McDonald,  J.^ 
dissented,  and  took,  it  seems  me,  the  tme  view,  that  more  thaa 
legal  interest  being  charged  and  received  foir  the  forbeaxaooe 
of  money,  the  contract  was  usurious. 

In  the  case  before  us,  the  constitation  and  by-laws  were  not 
adopted  as  part  of  the  charter.    By  the  third  seetkm  of  the 
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charter,  the  corporation  is  authorized  to  make  ''any  each  roles 
and  by-laws  for  their  goyemment  as  are  not  repugnant  to  the 
constitation  and  laws  of  the  land." 

The  by-laws  which  authorized  the  contract  before  us  cannot 
of  themselves  sustain  its  validity.    If  the  contract  be  contami* 
nated  by  usury,  it  must  fall,  and  with  it  the  by-laws,  as  con 
trary  to  the  law  of  the  land. 

By  the  second  section  of  the  by-laws  it  is  provided,  '*  when- 
ever the  funds  in  the  treasury  shall  warrant  it,  one  or  more 
advances  shall  be  disposed  of  to  the  highest  bidder,  provided 
the  same  be  not  sold  under  par,  and  be  secured  by  real  estate 
fully  equal  in  value  to  the  sum  advanced."  Under  this  sec- 
tion, two  thousand  dollars  were  bid  in  by  the  defendant,  at  a 
premium  of  thirty-five  per  cent,  and  under  the  third  section, 
''any  stockholder  taking  an  advance  shall  allow  to  be  deducted 
the  premium  offered  by  him  or  her;"  the  premium,  seven  hun- 
dred dollars,  was  deducted.  For  what  was  such  a  premium 
deducted?  Beyond  all  doubt,  it  was  not  for  the  privilege  of 
buying.  But  it  was  for  its  consequence,  the  use  of  the  money, 
which  was  to  be  repaid  by  installments  of  twenty  dollars  per 
month.  That,  beyond  all  doubt,  was  for  the  forbearance  of 
money,  and  is  necessarily,  under  our  law,  usurious.  The  con- 
tract made  imder  the  third  and  fourth  sections  provides  ample 
security  for  the  payment  of  the  money,  in  the  mortgage  of 
real  estate  of  equal  value,  and  the  assignment  of  stock  in  the 
said  corporation.  There  is,  therefore,  no  risk  to  increase  the 
premium.  By  the  fifth  section,  the  defendant  is  bound  to  pay 
interest  at  six  per  cent  on  the  amount  bid  in,  and  by  the 
seventh  section,  for  the  failure  to  pay  his  dues  to  the  associa- 
tion for  three  months,  the  directors  may  compel  the  payment 
of  principal  and  interest,  by  instituting  proceedings  at  law, 
or  in  equity,  on  the  bond  and  mortgage.  I  am  therefore  clear 
that  the  contract  in  this  case  is  a  plain  attempt  to  evade  the 
usury  law. 

By  the  act  of  1831,  which  altered  the  law  in  relation  to 
interest  and  usury,  and  repealed  the  penalties  of  the  act  of 
1777,  it  is  in  the  second  section  provided  "that  every  person 
lending  or  advancing  money  or  other  coiomodity  upon  interest 
shall  be  allowed  to  recover,  in  all  cases  whatsoever,  the  amounts 
or  value  actually  lent  and  advanced;  and  that  the  principal  sum, 
amount,  or  value  so  lent  or  advanced  without  any  interest  shall 
be  deemed  and  taken  by  the  court  to  be  the  true  legal  debt,  or 
measure  of  damages,  to  all  intents  and  purposes  whatever^ 
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to  be  recovered  without  costs."  Under  this  provision,  the  cor- 
poration will  be  entitled  to  recover  the  sum  actually  loaned, 
deducting  the  payments  made.  The  result  will  be  that  one 
thousand  three  hundred  dollars  will  be  the  principal,  on  which 
payments  to  the  amount  of  one  thousand  four  hundred  and 
ei^ty  dollars  have  been  made;  so  the  corporation  has  been 
overpaid  one  hundred  and  eighth  dollars.  The  consequenoii 
is  that  the  complainant's  bill  mu&t  l«  dismissed. 

It  is  therefore  ordered  and  decreed  thai  the  chanoellor's 
decree  be  reversedi  and  that  the  bill  be  dumlBsedt  with  costs. 

JoHNSiovB,  J.y  concurred. 

Wabdulw,  X,  was  absent,  and  gave  no  opinion. 

Deoiee  reversed. 

Onnnucr  WmoH  Imkmbi  Lom  ov  Bobsowii^  Is  sJdftfan  to  tba  udoobI 
IflBt  and  lawful  intarest^  wfaatavar  fonn  it  nay  mnm^  ia  tMmioiui:  Ciagmew. 
Creiikn,  20  Abl  Deo.  SCO;  aoe  alio  BqfmUU  ▼•  Cbrtar^  S7  M.  642;  and  note 
•A6|  Am^  T.  ^ebon.  62  Id.  694.  Jr  ifedkudatrndl^cmnmi*  Buiidmgamd 
Lorn  Amoekahm  t.  Damih  16  &  0.  46S;  a  aaaa  almost  identioal  in  ewy 
I  with  the  OHO  bare  laported,  tlia  ^naoipal  oaaa  is  oited,  approved,  anA 
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.     SlAD  V.   MoNuLTT. 

IIS  BiCRABDMnir*8  Law,  445]. 
fmomnmr  n  nor  Pbomxbsobt  Nan  under  th«  itetato  of  AmM  when  H 
consists  of  A  promise  to  pay  money  to  a  party  or  order,  at  a  oertam  plaos^ 
"  with  exchange  on  New  York; "  beoaase,  in  order  to  oonstitate  soeh 
note,  the  promise  most  be  fixed  and  absdlate. 
TBOuaaoBT  Note  vhdie  Statuti  of  Amni  must  be  an  engngement  to  pay 
a  definite  sum  id  money,  or  a  sum  which,  if  not  defined,  may  be  asest* 
by  the  law  alone^  without  resort  to  extrinsic  cironmstancea. 


Assumpsit  on  instruments  containing  promisee  to  pay  monej 
to  certain  parties,  or  order,  at  a  certain  plaoe,  and  for  value 
received, ''  with  exchange  on  New  York."  These  instruments 
were  declared  on  simply  as  promissory  notes.  The  court  held 
that  the  instruments  declared  on  were  not  promissofy  notesi 
and  ordered  a  nonsuit.    Plaintiff  appeals. 

WUmn  and  SimonUm^  for  the  appellants. 

jR.  DoHefy  contra. 

By  Court,  JoHNSTora,  J.  Though  the  instruments,  if  properly 
declared  on,  might  have  been  supported  as  common-law  in- 
struments, it  was  error  to  declare  on  them  as  promissory  notes 
under  the  statute  of  Anne. 

A  promise,  under  that  statute,  must  be  an  engagement  to 
pay  a  definite  sum  of  money,  or  a  sum  which,  if  not  defined, 
may  be  ascertained  by  the  law  alone,  without  resort  to  extrin- 
sic circumstances.  With  regard  to  a  promise  of  the  former 
character  there  can  be  no  difficulty.  It  is  only  in  relation  to 
promises  of  the  latter  description  that  any  doubt  can  arise.   A 
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man  may  engage  to  pay  one  thousand  dollars  with  interest 
from  the  date;  or  he  may  bind  himself  to  pay  the  interest  of 
one  thousand  dollars,  without  more.  These  would  be  good 
promissory  notes,  because  the  law  comes  in  and  fixes  the 
interest,  and  thus  ascertains  the  amount  to  be  paid  as  clearly 
as  if  it  had  been  expressed  eo  nomine  et  in  numero;  and  the 
sum  to  be  paid  cannot  be  mistaken  or  varied  any  more  than  if 
it  had  been  thus  expressed.  The  promise  is  fixed  and  abso- 
lute. But  where  terms  are  added  obliging  the  party  to  pay 
^'with  exchange  on  New  York,"  which  is  not  constantly,  fixed 
by  law,  but  fluctuates  firom  day  to  day,  with  the  changes  of 
commerce,  this,  if  the  instrument  be  supported  as  a  note  of 
hand,  is  equivalent  to  saying  that  that  is  a  good  note  of  band 
which  imports  a  promise  to  pay  one  sum  to-day  and  another 
to-morrow — a  thing  incompatible  with  the  character  of  a  com- 
mercial paper. 

It  is  ordered  that  the  motion  be  leftued,  and.  the  appeal  be 
dismissed. 

O'Nball,  C.  J.,  concurred. 

Motion  dismissed. 


What  Fobm  of  Ihbtbuicdit  does  not  oonitiinte  proadmorj  note:  8m 
TUikY.  Thomoi,  ^  Am.  "Deo.  15i»  and  note  166;  MMmdmam  v.  Oaftei»68Id. 
688,  and  note  684. 

REQunmB  ov  FlunaasoBr  Nora  asi^  thai  it  be  a  written  ongagemont  by 
ono  penon  to  anoth«r»  te  pay  abaolatoly  and  unoonditiooally  a  apeoified  aom 
{d  manay  at  a  time  named:  FraKek  ▼.  Norton,  65  Am.  Dec  68»  and  prior  caaea 
cited  in  note  69;  fftibbard  y.  Moady,  71  Id.  698. 

The  FBurciPAL  cm  is  DiSTCffouiSHSD  in  NatknuUBamkr,  Gary,  18  S.  0. 
5S88»  in  thia^  that  in  the  latter  oaae  the  promiae  oontainod  in  the  note  was 
abaolnte  and  oertein. 


FoGABTiBS   V.  State   Bane.     Amblbb  v.  Statb 

Bank. 

[12  BlOHABBSOM'B  LAW,  bVL\ 

Whuui  Bavk  Dkfosrob  Draws  Chbck  for  a  portion  of  hia  dapoaltin  laYor 
of  a  third  peraon,  and  upon  presentation  payment  is  refaaed»  the  holder 
may  recover  of  the  bank  the  amount  of  ^e  cheek,  eapecially  where  the 
bank's  charter  providea  that  it  "  shall  receiTe  money  on  depoaiti  and  pay 
away  the  same  te  order  free  of  expense.  ** 

Bahk  RiGKivis  FuviMi  or  Dbpooiiob  with  Tacot  BNOAOSimT  te  pay 
them  oat  te  hia  order,  or  check  drawn  in  hie  own  laTor,  or  in  faTor  oi 
third  personal  npon  the  one  oonditun  of  being  notiiied  of  the  eTistenoe 
el  the  check,  in  sndh  manner  aa  te  free  it  from  danger  el  being  liaUe  te 
pay  the  aame  amoont  twice. 
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ABSUMPflTT.    The  opinion  states  the  facts. 

MeCready  and  Campbell^  for  the  appellants. 
Deiaiu$urej  eofUra* 

By  Conrti  Johnbtqnx,  J.  Bdward  W.  Bancroft,  having  do* 
posited  money  in  the  State  Bank,  drew  in  favor  of  these  plain- 
tifb,  severally^  checks  for  portions  of  his  deposits;  and  payment 
being  refosed  by  the  bank,  suits  were  brought  against  it  by  the 
plainti£fs.  The  circuit  court  having  decided  against  their 
right  to  recover,  this  court  is  moved,  by  way  of  appeal,  to 
reverse  that  judgment.  The  two  appeals  have  been  put  on 
the  same  fboting,  and  argued  together,  and  are  now  to  be  de- 
cided by  us. 

The  court  is  not  insensible  to  the  unusual  importance  of  the 
points  involved;  and  so  fiEff  as  its  ability  extends,  has  bestowed 
upon  them  a  corresponding  attention  and  consideration. 

The  question  whether  a  depositor's  check,  drawn  upon  his 
funds  actually  in  bank,  entitles  the  holder,  upon  presentation, 
to  maintain  suit  against  the  bank,  has  not  hitherto  been 
brought  directly  before  our  courts;  nor  are  we  aware  of  but 
one  single  decision  upon  it,  either  in  this  country  or  abroad. 
In  the  case  of  Natumal  Bank  v.  Eliot  Bank^  noticed  in  one  d 
the  law  periodicals  (5  Am.  Law  Reg.  711),  this  question  was 
decided  in  the  negative;  but  not  without  a  dissent  entitled  to 
much  respect;  and  after  mature  reflection,  our  own  persuasion 
is  that  a  contrary  decision  would  have  been  better  upheld  by 
principle  and  by  sound  commercial  usage  and  policy. 

In  the  best  conducted  banking  institutions,  the  well-recog- 
nized usage  is  this:  when  a  customer  deposits  funds,  the  bank 
is  understood  to  receive  them  with  a  tacit  engagement  to  pay 
them  out  to  his  order,  or  check  drawn  in  his  own  favor,  or  in 
favor  of  third  persons,  with  whom  he  may  have  dealings. 
This  is  understood  to  be  the  bank's  duty  and  engagement,  in- 
curred by  the  simple  act  of  receiving  the  deposits  as  a  consid- 
eration for  its  right  to  employ  the  money,  and  which  it  is  to 
perform,  upon  the  single  condition  of  being  notified  of  the  ex- 
istence of  the  check,  in  such  manner  as  to  free  it  firom  danger 
of  being  made  liable  to  pay  the  same  amount  twice;  that  is  to 
say,  the  checks  take  precedence  according  to  the  order  of  the 
notification. 

In  addition  to  the  obligation  arising  from  this  mercantile 
usage,  forming  part  of  the  law  of  the  land,  and  of  which 
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courts  are  bound  to  take  noticei  the  charter  of  the  defendant 
bank  declares  that  it  ''shall  reoeiye  money  on  deposit,  and  pay 
away  the  same  to  order,  free  of  expense;''  which  direction 
mnst  be  construed  in  the  light  of  the  custom,  or  habit,  and  to 
mean  that  the  bank  shall  pay  to  the  depositor's  order,  not  only 
when  drawn  in  his  own  favor,  but  also  when  made  payable  to 
third  persons. 

Banks,  by  going  into  business,  are  understood  to  hold  them- 
selves out  as  having  undertaken,  and  assumed  upon  themselves 
to  be  liable  for,  all  that  that  business  in  commercial  usage 
obliges  them  to  do;  and  when  they  accept  charters,  their  ac- 
ceptance must  be  regarded  as  an  undertaking  to  do  what  the 
charter  commands;  so  that  we  are  here  presented,  in  a  single 
view,  with  the  scope  of  this  defendant's  duty,  both  fitom  cus- 
tom and  charter;  and  at  the  same  time  with  its  own  promise 
to  do  it. 

This  bank  may,  therefore,  be  considered  to  have  promised 
Bancroft,  when  it  obtained  the  custody  of  his  money,  that  it 
would  honor  its  checks  by  paying  out  the  fond,  either  to  him- 
self or  to  other  persons,  as  his  checks  might  direct  When  a 
draft  under  these  circumstances  comes  to  the  bank,  it  comes 
as  its  own  contract,  made  by  it  on  the  consideration  of  having 
received  funds  as  the  means  of  its  folfiUment;  and  as  between 
the  bank  and  the  holder  of  the  check  (when  drawn  to  a  third 
person),  Bancroft  is  really  the  bank  agents  empowered  to  fsive 
the  order.  The  contract  presented  is  the  original  personal 
jHTomise  of  the  bank  itself. 

These  dealings  in  bank  checks  stand  upon  peculiar  grounds. 
The  exigencies  of  trade  do  not  admit  of  the  delays  attending 
the  process  of  acceptance,  or  arising  firom  the  efflux  of  days  of 
grace.  If  these  drafts  are  delayed;  if  the  bank,  being  in  fonds, 
be  at  liberty  to  refuse  payment — the  inevitable  consequence  to 
the  parties  disappointed  can  be  none  other  than  such  as  the 
want  of  scrupulous  punctuality  always  inflicts.  The  drawer's 
credit  suffers;  and  it  is  well  known  that  for  this  injury  a 
depositor  is  entitled  to  his  action  against  the  bank. 

We  do  not  hear  of  ^a  right  of  action  on  thepart  of  the  holder; 
but  is  not  this  very  fact  some  incidental  proof  that  his  right  is 
the  money  contained  in  the  draft,  and  that  his  right  of  action 
is  for  the  money,  and  not  for  special  damages,  for  its  non* 
payment? 

But  in  contemplating  the  consequences  of  the  bank's  viola* 
tion  of  its  general  duty,  the  disappointment  of  the  holder  is 
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not  to  be  orerlodced,  though  no  special  action  lie  for  it,  and  he 
be  left,  as  in  other  caseSy  to  an  action  for  the  debt  due  him. 

The  holder  is  certainly  a£fected,  the  whole  commercial  com* 
mui^tyi  and  eveiy  interest  dependent  on  commerce  (and  that 
is  eveiy  interest  in  the  civilized  world),  is  a£fected.  These 
instnmients  pass  daily  from  hand  to  hand,  and  perform  good 
service  in  exchanges  and  settlements.  The  pablic  confidence 
in  them  is  of  a  twofold  nature.  It  is,  first,  in  the  drawer.  Is 
he  of  known  character?  One  who  habitually  draws  only  upon 
real  resources?  Is  it  based,  again,  upon  the  certainty  of  bank 
usage?  Is  it  a  fixed  rule  of  trade,  that  when  in  possession  of 
a  drawer's  funds,  the  bank  will,  on  no  account,  permit  itself 
to  withhold  payment^  if  properly  notified?  These  two  things 
being  fixed  in  the  public  mind,  universal,  undoubting  confi- 
dence obtains. 

As  to  the  character  of  the  depositor,  men  must  judge  of 
that  for  themselves.  But  as  to  the  punctuality  of  banks, 
destroy  it,  and  who  shall  calculate  the  consequences?  It  is  for 
this  reason  that  when  their  duty  is  ascertained,  it  is  the  duty 
of  judicial  tribunals  to  hold  them  to  the  exact  and  unvarying 
performance  of  it 

Now,  having  described  the  duty  of  the  defendant  bank,  both 
under  the  lex  mereaU>iria  and  under  its  charter,  the  question 
recurs,  whether  the  plaintifiisi,  holding  and  presenting  checks 
drawn  by  the  depositor  on  his  funds  actually  in  bank,  were 
entitled  to  recover  the  money  which  the  bank  refused  to  pay. 

It  is  hardly  necessary  to  observe  that  the  money,  when  the 
order  was  drawn,  belonged,  of  strict  right,  to  Bancroft,  the 
depositor;  and  had  he  demanded  it  to  himself  the  bank  had 
no  right  to  withhold  it  fix>m  him.  It  was  his  property,  and 
had  he,  on  reftisal  to  pay  it  to  him,  brought  suit,  it  would  have 
been  incompetent  for  the  bank  to  set  off  demands  not  yet  due 
against  his  claim.    This  is  plain  and  familiar  law. 

It  is  not  intended  to  go  beyond  the  case,  and  say  whether  if 
at  the  time  of  the  order  Bancroft's  debts  had  been  due  they 
might  have  been  set  off  or  not,  either  against  himself  or  the 
holder  of  his  check.  The  case  requires  no  such  speculative 
decision.  What  I  intend  to  assert  is,  that  demands  yet  to 
mature  were  no  setoff  either  against  Bancroft  or  his  assignee. 
In  reference  to  notes  discounted  by  him  in  bank,  the  depend'* 
ence  of  the  bank  was  not  upon  his  deposits;  it  was  under  no 
necessity,  and  had  no  right  to  count  for  its  security  upon  the 
deposits.    Its  calculations  should  have  been  on  the  indorse- 
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inent6  of  his  notes;  and  it  should  have  taken  care  that  this 
security  was  good. 

To  return  from  this  digression.  Instead  of  drawing  in  his 
own  fayor,  this  depositor  drew  in  favor  of  the  plaintiffs^  that 
is  to  say,  he  assigned  to  them  such  portion  of  the  deposits  as 
he  deemed  fit. 

It  is  not  peroeived  upon  what  principle  the  justice  of  the 
plaintiffs'  claim  to  the  thing  assigned  can  be  disputed. 

I  do  not  understand,  indeed,  that  it  is  its  justice  that  is 
contested;  nor,  strictly,  is  it  their  legal  right  to  the  fund 
which  is  denied.  The  thing  disputed  is  its  enforceability. 
The  law  is  reproached  with  the  doubt  whether  its  technical 
rules  do  not  interpose  obstacles  to  the  remedy  which  the  right 
seems  to  require. 

It  is  supposed  that  there  is  a  want  of  privity  between  the 
bank  and  the  holders  of  these  checks  wUch  screens  it  from 
suit;  that  such  privity  is  not  established  until  the  bank,  over 
and  above  all  that  it  has  done,  shall  have  assumed  payment 
to  the  holders. 

I  apprehend  this  is  a  misconception  and  an  unnecessary  dis- 
paragement of  the  law. 

It  is  enough  if  it  appears  that,  ex  xquo  et  bonoj  the  plaintiffii 
are  entitled,  as  between  the  parties  to  the  suit  and  to  the  in- 
strument, to  the  money.  If  so,  an  action  lies  for  money  had 
and  received  to  their  use. 

I  have  said  that  an  action  might  have  been  brought  by 
Bancroft  against  the  bank  for  the  injury  done  his  credit  by 
refrising  his  check.  And  what  does  this  prove  but  that  (in  a 
single  breath)  the  refusal  was  wrong? — ^wrong  to  the  plain* 
tiffs,  wrong  to  Bancroft,  wrong  on  the  part  of  the  bank;  an 
act  which  it  was  illegal  to  do— contrary  to  right.  Can  less  be 
made  of  this  than  that  the  plaintiffs  were  ez  ssquo  entitled  to 
the  money? 

I  refer  to  a  passage  in  Dunlop  v.  Silver j  1  Cranch,  440,  443, 
appendix  A,  too  long  to  be  brought  out  here,  in  which  there 
is  an  enumeration  of  cases  in  which  the  action  for  money  had 
and  received  applies;  and  among  them  cases  of  a  fictitious 
payee  of  a  bill  of  exchange,  where  it  was  conceded  there  was 
a  want  of  privity,  yet  the  plaintiffs  recovered  in  this  form  of 
action;  and  actions  against  stake-holders  on  the  determination 
of  wagers,  when  there  was  no  higher  privity  than  exists  in  this 
case;  and  when  Lord  Holt  observed  such  was  the  mutability 
of  the  right  that  the  right  to  the  money  was  altered  oy  the 
cast  of  a 
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In  these  cases  there  are  counts  for  money  had  and 
to  the  plaintiffs'  use.    Had  there  been  an  omission  to  insert 
them,  tiie  declarations  might  have  been  amended. 

But  as  it  is  unquestionable  that  on  the  money  counts  the 
checks  might  have  been  given  in  evidence,  that  of  itself^  in 
my  humble  opinion,  would  have  authorized  a  recovery  on 
counts  on  the  checks  themselves  had  there  been  no  others. 
For  can  it  be  vicious  pleading  to  state,  in  a  special  way«  the 
&cts  under  cover  of  which  you  may  recover  on  the  general 
counts? 

I  now  proceed  to  consider  the  plaintiflTs'  right  to  this  money 
under  the  form  of  contract  which  was  adopted,  relinquishing 
all  advantages  arising  firom  the  doctrine  ex  sequo  ei  bono.  I 
think  the  bank  has  made  a  contract  which,  regarded  as  its 
own  contract,  makes  it  liable  to  a  legal  recovery  by  the  plain- 
tiffs. 

Wherever  cme,  by  his  own  engagement  (and  I  have  shown 
what  this  of  the  bank  is),  promises  to  pay  to  the  order  of 
another,  the  person  in  whose  favor  the  order  is  made  may 
enforce  the  promise. 

And  in  the  case  of  Weston  v.  Barker^  12  Johns.  276  [7  Am. 
Dec.  81d],  where  Bowen  and  Bobbins  made  an  assignment  to 
Barker  to  collect  the  funds,  and,  after  paying  specified  credi- 
tors, hold  the  residue  subject  to  the  order  of  the  assignors:  and 
it  was  held  that  Weston,  to  whom  they  ordered  this  balance 
to  be  paid,  might  maintain  an  action  against  Barker  for  it  as 
money  received  to  his  use.  Mr.  Justice  Thompson  said:  "It 
was  not  denied  by  defendant's  counsel  that  the  action  would 
be  supported,  if  an  express  promise  to  pay  [meaning  aif  ex- 
press promise  to  Weston,  such  as  was  contended  was  necessary 
to  constitute  a  privity  with  him]  was  proved.  It  appears  to 
to  me,"  says  he,  "  that  the  proof  in  this  case  establishes  such 
a  promise,  according  to  the  good  sense  and  sound  interpreta- 
tion of  the  rule."  The  defendant  "  expressly  engaged  to  com- 
ply with  the  condition  mentioned  in  the  letter."  "  The  money 
has  been,  in  fact,  received  by  the  defendant;  and,  according  to 
the  very  terms  of  his  engagement,  was  received  as  the  money 
of  ihe  plaintiff,  and  not  as  the  money  of  Bowen  and  Robbins, 
they  having  previously  directed  the  same  to  be  paid  to  the 
plaintiff."  "  It  was  considered,"  proceeds  the  judge,  "  in  the 
argument  that  had  the  plaintiff  been  named  in  the  declaration 
of  trust  as  one  of  the  persons  to  be  paid,  he  could  maintain 
this  action.    And  where,  in  good  sense  and  sound  principle^ 
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can  be  the  difference,  whether  he  was  originally  named,  or 
Bubsequently  designated,  according  to  the  terms  of  the  defend- 
ant's undertaking?  His  express  promise  was  to  hold  the  bal- 
ance subject  to  the  order  of  Bowen  and  Bobbins.  As  soon  as 
such  order  was  given,  this  promise  attached,  and  inured  to  the 
benefit  of  the  person  named  in  such  order."  And  the  learned 
judge  goes  into  an  examination  of  cases  and  principles  to  sus- 
tain his  conclusion;  for  which,  I  refer  to  his  argument. 

This  case,  WeaUm  y.  Bather^  12  Johns.  276  [7  Am.  Dec  319]^ 
stands  upon  a  principle  that,  when  fully  understood  and  appre- 
ciated, is  sufficient  for  the  case  before  us;  and  it  is  this,  thai 
where  one,  in  consideration  of  money  to  come  into  his  hands, 
promiseii  to  disburse  that  money  as  he  shall  be  ordered  by  him 
firom  whom  he  recoives  it,  he  thereby  creates  a  contract,  nego- 
tiable in  its  very  nature,  which  puts  him  in  privity  with  whom- 
soever in  the  world  he  may  be  ordered  to  make  payment  to,  so 
that  the  promise  is,  according  to  the  law  merchant,  mlMle  to 
that  person,  and  he  is  bound  by  his  promise  to  pay  him. 

This  is  a  principle  of  inappreciable  value;  and  when  the 
law,  from  its  ruder  stages,  has  traveled  up  to  it,  it  should  never 
be  suffered  to  lapse  away  again  under  tiie  load  of  mere  tech* 
nicalities.  These  should  be  brushed  away  where  they  cease 
to  be  helps,  and  become  mere  incumbrances.  The  principle 
should  be  secured  to  society. 

We  have  traces  of  the  same  principle  in  every-day  life;  daily 
administered  in  our  courts,  yet  wonderful  to  say  not  ftilly  per- 
ceived. The  learned  judge  who  dissented  in  Natumal  Bank  v» 
EUot  Bank^  6  Am.  Law.  Beg.  711,  pomts  out  some  of  thenu 
Wtibre  a  party  offers  a  reward  for  lost  or  stolen  goods,  what 
obliges  him  to  pay  the  restorer  of  his  property  but  this  very 
principle  7  Should  he  turn  round  and  deny  privity  with  him 
because  he  did  not  prophetically  name  him  before,  or  make  an 
a89ump9it  to  him  after  he  ascertained  him,  would  the  oourta 
let  him  escape  7  No.  And  yet  the  only  difference  in  principle 
between  his  case  and  that  of  Barker  is,  that  his  promise  ia 
founded  upon  the  consideration  of  recovering  his  own  property,, 
and  Barker's  upon  that  of  getting  possession  of  the  property 
of  other  persons.  Both  are  to  persons  unascertained  when  th» 
promise  was  made. 

Whenever  a  contract  is  essentially  of  a  circulating  natore,. 
going  about  as  it  were  through  society,  to  draw  fortii  the  ezei^ 
tions  or  the  property  of  its  members  as  it  may  encounter  tham 
here  and  there  on  the  commercial  arena,  it  carries  its  own  con* 
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Bideration  and  its  own  obligation  with  it,  and  forma  a  priTity 
with  the  persons  to  whom  it  comes. 

Long  before  the  statute  of  Anne,  as  is  shown  in  the  instraot- 
iye  case  of  Dunlop  v.  Silver^  1  Cranch,  867,  appendix  A,  the 
principle  I  have  mentioned,  the  very  principle  of  this  case, 
was  embedded,  as  the  law  merchant,  in  the  laws  of  England; 
and  was  working  its  way  through  the  noble  chaos  of  the  com- 
mon  law.  Nothing  but  the  stordiness  of  Lord  Holt  (a  mere 
speck  on  that  great  character)  compelled  the  parliament  to 
put  in  a  statutory  form  what  was  law  belfore:  Sheldon  v.  HewtUy^ 
2  Show.  161;  Dunlop  v.  Silver^  1  Cranch,  430,  and  cases  there 
cited. 

It  is  believed  to  be  incoatrovertibly  true  that  he  for  whose 
benefit  a  promise  is  made  may  maintain  an  action  upon  it, 
though  no  consideration  (except  in  a  commercial  sense,  as  I 
have  endeavored  to  explain  it)  jhiss  from  him  to  the  defendant; 
nor  any  promise  from  the  defendant  to  him.  That  simple 
position  fully  supports,  in  principle,  the  present  case. 

Commercial  good,  if  not  commercial  necessity,  seems  to 
demand  that  checks  be  regarded,  as  they  are  in  practice  in« 
tended  to  be,  as  transfers  of  the  fund  assigned,  and  not  as 
mere  powers  to  receive  the  money. 

It  is  ordered  that  the  nonsuit  be  set  aside,  and  a  new  trial 
be  granted. 

Wabblaw,  J.,  coooaned. 

(VNball,  C.  J.,  delivered  a  dissenting  opinion. 

Motion  granted* 

CaaoK,  BiOHXt  or  HoLPia  ovx  See  ortondad  note  to  New  Hcp$  D»  B,  Ck 
▼.  iVny,  52  Am.  Dec.  449  et  eeq.;  alia  that  appended  to  MaUer  qf  ^rmMm 
Samkf  19  Id.  422;  dting  the  prinoipal  OMe. 

CH1GK8  ABB  GovxassDBT  Sams  Law  ae  inland  biUa  of  escluuiget  Bmhom 
V.  Bajfon,  02  Am.  Dec  093;  Sndth  t.  JcmB9^  82  Id.  027;  WaOBer  t.  Mm^  H 
Id.  SO;  Bantety.  iSmtik,  64Id.  290,  and  note  290. 

Dbfosit  nr  Satxvgs  Bahb,  who  may  demand:  Emm  t.  Pmtpl^t  0k.  Bamk^ 
71  Am.  Deo.  09,  and  note  02.  And  on  the  eabjeot  of  depoeiti  fMMndly,  aae 
M«e  to  ifollar  i/iVaiiWi  AmI^  19  Id.  418  et  ae^ 
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Spabtanbubo  and  Union  B.  R  Go.  v.  Db  6baf- 

FENBBID. 

pS  BiCBABDMii't  Law,  90,1 

Ouii  uiTuni •— Fabtt  mdct  Pat  Amouht  Subsgbibid^  wlMn  to  fadnwi  is 

ctgMiiwd  nilvcMd  eonqwnj  to  oongtnict  its  rood  npoQ  o  ptiticnlar  raoto 

ho  labooriboo  to  o  oortda  nnmbor  of  ihaioo  of  ofeoek,  vpoa  oopdition  that 

tho  ptoooribod  inBto  ihoQldbo  tnkniyoad  tlio  oondiiioo  li  ooMiPJiod  wititt 

Thb  opinion  contains  the  fiEU^ 
Thampionj  ton  the  appellant. 
Chidiberryj  ^ontm. 

By  Coorty  (yNsALL,  C.  J.  The  leading  mistake  of  the 
learned  and  sealooB  ooonael  fixr  the  defendant  is  in  eappoeing 
that  the  subsoription  in  this  case  was  one  under  the  charter, 
and  before  the  company  was  organised,  when  in  feet  the  com- 
pany had  been  two  years  in  operation  before  the  defendant 
sabscribed.  The  question  was  before  the  stockholders  whether 
the  Tinker  creek  of  the  Ridge  route,  between  Tiger  and  Broad 
rivers,  should  be  taken.  To  secure  this  latter  route,  the  de- 
fendant subscribed  eighty  shares,  two  thousand  dollars,  upon 
the  condition  that  that  route  should  be  taken.  It  was  taken, 
and  the  road  was  built  on  that  route.  Ought  not  the  defend- 
ant to  pay  his  subscription?    It  seems  so  to  me. 

The  case  of  N.  E.  R.  R.  Co.  v.  Sodrigues^  10  Rich.  L.  278,  is 
an  analogous  case.  There  the  struggle  was  to  secure  the 
charter;  persons,  a  committee,  were  sent  out  to  secure  the 
charter,  by  raising  additional  subscriptions.  The  committee 
supposed  that  each  subscriber  might  forfeit  his  payment  of 
ten  dollars  on  his  subscription,  and  thus  firee  himself  from  the 
obligation;  and  one  of  the  committee  so  stated  to  defendant, 
who  subscribed.  The  court  held  he  was  bound,  and  Judge 
Whitner,  delivering  the  opinion,  said:  ^'It  cannot  avail  the  de- 
fendant that  the  subscription  was  not  made  in  the  presence  of 

the  commissioners The  fact  of  such  a  subscription 

created  an  obligation  and  promise  to  pay  the  further  sums 
required  according  to  the  terms  of  the  charter." 

Here  the  promise  was  to  aid  a  railroad  already  existing  upon 
a  route  to  be  taken;  if  so  taken,  such  a  promise,  on  the  per- 
formance of  the  condition,  was  binding.  The  consideration 
was  certainly  sufficient.  Beyond  the  building  of  the  road,  on 
the  prescribed  route,  nothing  further  was  necessary  to  fix  the 
liability  of  the  defendant.    He  was  not  entitled  to  have  calls 
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made  for  the  payment  of  his  subscription,  as  the  original  stock- 
holders. But  if  he  was,  all  the  proof  in  the  power  of  the  party 
was  given.  The  company  was  plainly  entitled  to  interest  at 
least  from  the  time  the  work  on  the  Ridge  route  was  finished. 
The  jury  found  no  interest,  and  if  the  plaintiff  was  appealing^ 
a  new  trial  must  be  awarded.  But  they  are  content,  and  the 
defendant  has  no  right  to  complain. 

The  motaoDS  in  arrest  of  judgments,  and  tat  new  trial,  an 
dismissed. 

JoHNSTon  and  Wabdlaw,  J  J., 

flSOtHMI  QisoQissecl. 


CASES 

DC  TBB 

SXJPBEME    COtTBT 

or 

TENNESSBE. 


WlLLIAMBON   V.   SmITH   AND   WaLKHB. 

[1  ooLDinm  L] 
WoBD  n  OicnmD  nr  OoirDmoH  or  Sbaled  LiBTBUMmw;  witbil 

wfakh  tlM  ooadition  is  iiweniible,  the  oourt  wQl  Mopjfij  or  add  tlio  ivwd 

to  the  eondition,  if  the  obriooa  metimig  of  the  partiee  a^aan  firomollNr 

parti  of  tha  inatramantk 
Buu  AHD  Nom  SHOULD  BzpuHM  Bux  voB  WmoH  Xbit  amm  Qtwmb  nr 

Boiyr  €ir  JjnaantMKT;  bat  an  «w»ia«/m  of  tha  sum  will  not  be  fstel,  or 

mdsr  the  instraniBiit  invalid^  if  tha  trna  amonat  oaa  be  gatiiaiad  from 

oiber  parts  of  tha  writing. 
WwBM  "Dwnm  nr  SrATiifiiiT  or  Sun  Bxsns  nf  Box  os  Non^  tha 

amoont  markad  in  tha  margin  may  ba  referred  to  lor  the  pmpoaa  of  !•• 

moving  any  ambignity  in  the  language  used,  or  to  snp]^  tha  amoont 

where  it  is  not  stated  in  tha  body  of  the  instrament. 
Wnnn  Axounr  n  Ldt  Blakk  m  Bobt  or  Bill  ob  Non^  the  holder 

may  fill  it  np  with  the  amoont  stated  in  the  mugin. 
Ir  DnoEBPAiroT  Bxnr  bstwxin  Amoust  Sxatsd  or  Bodt  or  Bill  ob 

Vinm  AND  Amouat  Statid  nr  Maboih^  the  former  prerails;  beaaose 

the  latter  is  only  a  memorandoniy  while  tha  words  nsed  in  the  body 

of  the  oontraot  are  a  part  of  the  note. 
Pabol  Byidenob  18  iNADMiaaiBLB  TO  Show  tsat  Sxrx  QtAXED  or  MABonr 

or  Bill  ob  Non^  and  not  the  snm  stated  in  the  boc^  thereof  is  the 

one  intended  by  the  parties. 
■vbbt  Matbbial  Altkbation  or  iNSTBOimnr  Dbshmtb  m  YAumrr; 

but  an  alteration  making  a  bill  or  note  oonform  to  an  agreemant  batwaan 

the  parties  will  not  vitiate  tha  instrament. 

CtanLAOIS   ABB   TO   BB   IVTSBrBBXID   BT  AflOEBrAnnirO  BbAL   iMTBIiTlOlia 

or  Pabtdm  thbbbto^  aooording  to  their  stipalations;  bat  in  the  abssnoe 
of  stipulations,  or  where  they  are  ambigaoas,  the  true  sense  of  the  words 
nsed  shoold  be  asoertained,  and  what  oaght  to  ba  implied,  in  order  to 
gire  them  their  tme  and  fall  effect.  For  this  parpoae  oastom  and  nsage 
may  be  resorted  to. 
Whbbb  Cubbbnot  nr  Which  Bill  ob  Notb  ib  to  bb  Paid  n  not  Mbn- 
noHBD,  the  law  will  preeame  it  to  be  the  oarrenoy  of  tha  ooontqr  where 
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it  is  to  be  paid.    But  the  intentioii  of  the  parties  is  to  be  interpreted 
from  the  custom  or  usage  of  the  place  where  the  bill  or  note  is  made^  if 
sncfa  a  course  can  be  adopted. 
0nHDi  Cods  of  TiinnBBsn,  Pabtt  AaAonr  Whom  Judgment  on  Dimub* 

BER  IB  RiNDSBND  MAT  PLXAD  OTEE  AS  MaXTIB  OF  BlOHr,  withoat  WaiT* 

ing  the  benefits  secored  by  his  denumer.  Therefore  the  proper  Jndg* 
flMQt  against  him  is  rtqundeai  omder;  and  if  he  fails  to  plead  orer,  a  writ 
ol  inqniry,  if  necessary  to  ascertain  the  damages^  wQl  issne  inunediats]y» 
and  be  execnted  the  same  term.  If  the  demnrrer  is  withoat  oaose^  tsnns 
may  be  imposed,  not  to  exceed  the  ecsts  of  the  action.  And  if  the  jndg* 
msnt  or  decree  of  the  inferior  coort  is  rerersed,  the  iqipeUate  court  is 
laqnired  to  gi^e  snch  judgment  or  make  sobh  decree  as  should  hare  been 
lendared  below,  and  to  issne  execation  witfaont  a  proeedmida,  except  where 
the  damages  to  be  assessed  are  nncertain,  in  which  case  the  cause  mast 
be  remanded  for  farther  proceedings:  See  Code  cl  Tenn.  1868^  sees.  SSM^ 
2897,  2398»  3167. 

Action  upon  bill  of  exchange.  Vefdict  ton  defandapta,p^nd 
plaintiff  appealed.    The  tacts  aie  stated  in  the  opinion. 

S.  Y.  TFotoofiy  for  Williamson. 

/.  Knox  Walker  J  tat  Smith  and  Walker. 

By  Coort,  Wbight,  J.  The  action  in  this  case  is  founded 
upon  a  bill  of  exchange  in  the  following  words  and  figores: 

^  Exchange  for  8000.  Memphis,  March  19, 1860. 

^  Six  months  after  date  of  this  first  of  exchange  (second 
nnpaid),  pay  to  the  order  of  Sam.  P.  Walker,  three  thoosand, 
▼alne  received,  and  charge  the  same  to  the  acooont  of  (accept* 
ancewaiyed).  Cobbt  A  Ck>. 

''To  H.  W.  CoNNBB  A  Son,  New  Orleans,  La.** 

Indorsed:  ''  Sam.  P.  Walkbb.'' 

The  second  of  the  set  is  in  the  same  form,  omitting  also  the 
word  ''  dollars ''  after  the  words  ''  three  thousand."  William- 
son, the  indorsee  and  holder  of  this  bill,  snes  Smith,  one  of  the 
drawers,  and  Walker,  the  indorser,  describing  it  in  Ihe  declara- 
tion as  a  bill  for  the  payment  of  three  thousand  dollars.  The 
defendants  crave  oyer  of  the  bill,  and  set  it  out  in  hese  verbOj 
and  demur  to  the  declaration,  and  for  cause  of  demurrer  say 
that  the  declaration  does  not  truly  describe  the  bill  of  ex- 
change, nor  is  the  same  valid  or  of  any  legal  obligation, 
because  of  the  omission  of  the  word  ''dollars,"  as  above 
shown.  The  demurrer  was  sustained  by  the  circuit  judge, 
and  judgment  given  that  the  defendant  go  hence,  etc. 

This,  we  think,  is  erroneous.  The  legal  effect  of  this  writ- 
ing is  a  bill  of  exchange  for  three  thousand  dollars,  and  it 
was  prcqper  so  to  describe  it  in  the  declaration.    In  Story  on 
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Promiflory  Notes,  5ih  ed.,  sec.  12,  it  is  stated  that  a  paper 
with  the  following  words  and  letters,  but  omiting  the  word 
'^dollars,''  has  been  held  to  be  a  good  note,  yix.:  " $300,  for 
Talne  reoeiyed,  I  promise  to  pay  H.  A  Ca  three  hundred  " — 
citing  SweeUer  y.  French,  13  Met  262,  and  Coolbroth  v.  Pur- 
ifiton,  29  Me.  469.  In  Kineannon  y.  CarrMj  9  Terg.  11-15 
[30  Am.  Dec.  391],  it  is  held  that  where  a  word  is  omitted  in 
Uie  condition  of  a  bond,  without  which  the  condition  is  in- 
sensible, if  it  appear  from  other  parts  of  the  bond  what  the 
meaning  of  the  parties  was,  the  court  will  supply  or  add  the 
word  to  the  condition.  The  authority  cited  in  support  of  the 
opinion  is  the  case  of  C6le$  y.  Hvlme^  8  Bam.  A  Cress.  568^ 
8.  C,  16  Eng.  Com.  L.  282,  where  a  suit  was  brought  upon  a 
penal  bond,  the  penalty  being  described  as  '^  seyen  thousand 
seyen  hundred,"  without  any  species  of  money  being  men- 
tioned. It  howeyer  appeared  from  the  recitals  in  the  conditi<m 
that  yarious  sums  expressed  in  pounds  were  agreed  to  be  paid, 
and  hence  it  was  apparent  that  the  parties  intended  to  express 
the  penalty  also  in  pounds,  and  therefiire  the  court  said  that 
in  furtherance  of  the  intention  of  the  parties,  the  word  ''pounds'* 
might  be  supplied. 

The  judgment  must  be  reyersed,  and  judgment  pronounced 
here,  that  Williamson  recoyer  his  damages;  to  ascertain  which, 
the  case  will  be  remanded  to  the  circuit  court,  where  a  jury 
will  be  impaneled  to  assess  the  same.  The  damages  to  bo 
assessed  will,  of  course,  embrace  whateyer  suai  may  be  found 
due  upon  the  bill  of  exchange,  with  interest^  damages,  and 
cost  of  protest. 

We  haye  been  asked  to  reconsider  the  <q[nnion  ddiyered  in 
this  case,  and  haye  done  so  upon  the  authorites  furnished  by 
the  counsel  of  defendants,  and  such  other  books  as  we  haye 
had  within  our  reach.  In  the  opinion,  it  had  escaped  our 
attention  that  the  usual  prefix  of  the  dollar-mark  to  the  figures 
3000,  in  the  margin  of  the  bill  of  exchange,  was  omitted;  an 
exact  copy  of  the  bill  is  this; 

''  Exchange  3,000.  Memphis,  March  19, 1860. 

"Six  months  after  date  of  this  first  of  exchange  (second 
unpaid),  pay  to  the  order  of  Sam.  P.  Walker,  three  thousand, 
yalue  receiyed,  and  charge  same  to  the  account  of  (acceptance 
waiyed).  Corbt  A  Ca 

''To  H.  W.  Conner  A  Son,  New  Orleans,  La." 

Indorsed:  ''Sam.  P.  Walker." 

The  second,  or  duplicate  of  the  bill,  is  a  literal  copy  of  the 
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flrsty  with  the  variation  of  tho  words  ^'  second  unpaid  "  and 
^ first  unpaid"  in  the  body,  and  the  figures  1  and  2  in 
brackets  in  the  margin,  to  denote  that  one  is  the  first  and  the 
other  is  the  second  of  the  bill  of  exchange. 

The  question  now  is,  whether  the  legal  aspect  of  this  writ- 
ing is  to  create  a  valid  bill,  and  whether,  if  such  an  instru- 
ment be  drawn,  indorsed,  and  put  in  circulation  for  value, 
any  recovery  can  be  had  upon  it  against  the  parties  thereto 
by  the  holders.  Can  the  court  supply  the  omission  of  the 
word  '^  dollars  "  at  the  end  of  the  words  ^^  three  thousand ''  ? 
We  have  not  been  able  to  find  a  case  precisely  parallel  with 
this.  The  nearest  authority  to  it,  perhaps,  is  EllioVa  Casey  in 
2  East  C.  L.  951.  An  indictment  for  the  forgery  of  a  promis- 
sory note  upon  the  Bank  of  England,  in  which  it  appeared 
that  in  the  body  of  the  note  the  promise  was  only  to  pay  the 
sum  of  '^ fifty,"  tiie  word  '* pounds"  not  being  added  in  writing, 
as  is  usually  done  in  such  notes  as  have  not  the  word  *^  pounds  " 
engraved  therein,  being  calculated  for  the  insertion  of  broken 
sums,  but  at  the  bottom  of  the  note  there  was  engraven  £50. 
It  also  appeared  on  the  face  of  the  note  that  it  was  made  in 
London,  and  payable  generally  on  demand.  Among  other 
defenses,  it  was  insisted  that  it  was  not  a  note  for  fifty 
pounds,  as  the  word  '^ pounds"  was  not  inserted.  The  convic- 
tion was  held  proper,  and  the  major  part  of  the  court  in- 
clined to  think  that  the  omission  of  ^* pounds"  in  the  body  of 
the  note,  had  nothing  else  appeared,  would  not  have  excul- 
pated the  prisoner;  but  it  was  matter  to  be  left  to  the  jury  (as 
was  done  in  this  case),  whether  it  purports  to  be  a  note  for  fifty 
pounds,  or  any  other  sum,  but  all  agreed  that  the  fifty  pounds 
in  the  margin  removed  every  doubt,  and  showed  that  the  "fifty" 
in  the  body  of  the  note  was  intended  for  "pounds."  Phippa  v. 
Tanner^  5  Car.  &  P.  488,  dted  in  Byles  on  Bills  (61  Law  Lib. 
100),  is  also  a  strong  case.  A  bill  for  "twenty-five,  seven- 
teen shillings,  and  three,"  is  a  bill  for  twenty-five  pounds,  seven- 
teen shillings,  three  pence.  It  appears  to  us,  however,  that  a 
correct  conclusion  may  be  reached  firom  general  principles  ap- 
plicable to  the  case  laid  down  in  the  authorities.  If  the  figures 
3000  in  the  margin  of  the  writing  had  the  prefix  of  the  dollar- 
mark  customarily  used  in  the  United  States,  then  the  case  put 
in  Story  on  Promissory  Notes,  which  is  supported  by  numerous 
decisions,  would  be  decisive.  It  is  laid  down  as  a  rule,  that 
bills  and  notes  should  express  the  same  for  which  they  are 
given  in  the  body  of  the  instrument,  but  it  is  conceded  that 
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this  omisBion  will  not  be  fatal,  or  render  the  bill  or  note  in- 
valid, if  the  true  amount  can  be  gathered  from  other  parts  of 
the  writing.    The  case  in  Story  is  an  example. 

The  custom  is  to  superscribe  bills  and  notes  with  the  sum 
in  figures  for  which  they  are  made  payable.  The  object  of 
this  is  to  render  the  amount  certain,  and  prevent  any  mistake 
in  the  drawing  of  the  instrument.  Where  there  is  a  defect  in 
the  body  of  the  note  or  bill,  the  amount  mentioned  in  the 
margin  may  be  referred  to  in  order  to  remove  any  ambiguity 
in  the  language  used.  And  where  the  amount  is  left  in  blank 
in  the  body  of  the  instrument,  it  is  held  that  the  holder  may 
fill  it  up  with  the  amount  stated  in  the  margin.  If  there  be 
a  discrepancy  between  the  amount  stated  in  the  margin  and 
that  mentioned  in  the  body  of  the  instrument,  the  latter  pre- 
vails, because  the  former  is  only  a  memorandum,  while  the 
words  used  in  the  body  of  the  contract  are  a  part  of  the  note. 
In  some  of  the  authorities,  it  is  a  prima  facie  rule  that  the 
body  of  the  note  is  to  govern;  but  that  it  may  be  shown  that 
the  amount  stated  in  the  margin  is  correct,  according  to  the 
intention  of  the  parties;  and  this  being  done,  will  justify,  or 
at  least  excuse,  an  alteration  to  that  effect;  for  that,  clearly 
enough,  such  an  alteration  making  the  note  conform  to  the 
agreement  will  not  vitiate  the  instrument,  though  the  general 
rule  undoubtedly  is  that  every  material  alteration  of  such  a 
paper  destroys  its  validity.  The  true  rule,  however,  would 
seem  to  be  that  parol  evidence  is  inadmissible  to  establish 
that  the  sum  intended  was  not  that  stated  in  words  in  the 
body  of  the  instrument,  but  was  that  stated  in  figures  in  the 
margin:  Edwards  on  Bills,  152, 153;  Ghitty  on  Bills,  11th  Am. 
from  9th  Lond.  ed.,  149-159;  Byles  on  Bills,  61  Law  lib. 
99, 100;  Story  on  Bills,  sec.  42.  But  it  has  been  held  that  an 
instrument  in  the  form  of  a  note,  given  for  a  blank  sum, 
though  superscribed  for  the  correct  amount,  and  transferred 
in  that  condition,  is  not  a  promissory  note,  and  cannot  be 
declared  or  recovered  on  in  that  shape  as  a  promissory  note; 
though  the  holder,  if  it  has  been  made  and  indorsed  and  de- 
livered to  him  in  that  imperfect  condition  for  value,  has  a 
right  to  fin  it  up  and  make  it  what  it  was  intended  to  be: 
Edwards  on  BiUs,  153-158. 

But  however  this  may  be,  that  was  an  attempt,  not  to  re- 
move an  ambiguity  in  ^e  body  of  the  instrument  by  means 
of  the  memorandum  in  the  margin,  but  to  supply  a  blank. 
If  the  sum  in  the  body  of  the  instrument  be  imcertain  or  am* 
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biguoiiBy  or  being  given,  the  species  of  money,  whether  dollars, 
cents,  or  pounds,  etc.,  be  by  oversigbt  left  out,  the  authorities 
agree  that  this  omission,  in  furtherance  of  the  intention  of  the 
parties,  will  be  supplied  by  the  courts,  if  there  be  enough  in 
the  margin,  or  other  portions  of  the  writing,  to  enable  them  to 
see  what  was  meant. 

And  this  is  especially  so  against  the  party  making  or  nego* 
tiating  it  as  to  whom  (if  possible)  effect  is  to  be  given  to  it: 
Chitty  on  Bills,  8th  Anu  fixim  8th  Lond.  ed.,  160.  In  such  a 
case,  the  instrument  in  law  is  a  valid  note  or  bill,  and  may  be 
eo  declared  on,  and  a  recovery  had.  In  a  case  of  our  own 
(  Wood  V.  Ooodrieh,  9  Yerg.  266,  a  suit  upon  a  bond),  the  court 
say:  ''  When  in  a  seided  instrument  a  word  is  omitted,  with- 
out which  the  sense  becomes  incomplete,  and  when,  also,  the 
instrument,  in  its  recitals,  or  otherwise,  obviously  supplies  the 
meaning  of  what  was  omitted,  a  court  of  law  will  construe 
such  instrument,  and  give  effect  to  it,  as  if  the  word  omitted 
had  been  inserted,  and  as  the  sense  and  obvious  meaning  of 
the  instrument  require." 

Now,  the  very  nature  and  character  of  the  instrument  in 
question,  as  exhibited  on  its  face  (from  reading  it),  demonstrate 
that  it  was  intended  by  the  parties  to  be  a  bill  of  exchange, 
which  can  only  be  for  the  payment  of  money.  What  other 
possible  construction  can  be  given  to  the  transaction?  The 
issuance  and  circulation  of  this  paper,  in  any  other  view, 
would  be  absurd  and  unmeaning.  The  words  and  form  em- 
ployed show  what  was  meant,  and  among  lawyers  and  com- 
mercial men  but  one  answer  can  be  given.  The  sum  is  not 
left  blank,  either  in  the  body  of  the  instrument  or  in  the  mar- 
gin, nor  do  they  disagree;  but  the  omission  consists  in  the  kind 
or  species  of  money  in  which  the  bill  was  payable,  resulting, 
no  doubt,  from  a  mistake  in  the  draughtsman.  This  omission, 
we  think,  may  be  supplied  by  the  court  £rom  what  appears  in 
the  writing  itself.  The  three  thousand  in  the  body  of  the 
instrument,  and  in  the  margin,  could  not  have  been  meant  for 
eo  many  cents,  such  form  of  expression  not  being  usual,  per- 
haps never  employed  for  any  such  purpose.  They  must  have 
been  intended  either  for  so  many  dollars  or  for  so  much  of  the 
currency  of  some  foreign  government.  The  bill  in  question, 
upon  its  face,  shows  that  it  was  drawn  at  Memphis,  upon  par- 
ties at  New  Orleans,  Louisiana,  where  it  was  payable,  places 
which  the  court  will  take  judicial  notice  are  within  the  United 
States:  1  OreenL  £v.,  sees.  6,  6. 
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This  may  be  looked  to  in  the  interpretation  of  the  contract 
to  ascertain  what  was  meant  Where  the  currency  in  which 
a  bill  or  note  iff  to  be  paid  is  not  mentioned,  the  currency  of 
the  country  in  which  it  is  to  be  paid  is  presumed  by  the  law: 
Story  on  Bills,  sees.  42-44.  There  are  certain  general  rules  of 
interpretation  recognized  by  all  nations,  which  form  the  basis 
of  all  reasoning  on  the  subject  of  contracts.  The  object  is  to 
ascertain  the  real  intentions  of  the  parties  in  their  stipulations, 
and  when  the  latter  are  silent  or  ambiguous,  to  ascertain  what 
is  the  true  sense  of  the  words  used,  and  what  ought  to  be  im- 
plied, in  order  to  give  them  their  triie  and  full  effect.  The 
primary  rule  in  all  expositions  of  this  sort  is  that  of  common 
sense;  words  used  in  contracts  may  have  different  meanings 
attached  to  them  in  different  places  by  law  or  usage;  and  if 
they,  in  themselves,  be  obscure  or  ambiguous,  custom  and 
usage  in  a  particular  place  may  give  them  an  exact  and 
appropriate  meaning.  Hence,  if  the  full  and  entire  intention 
of  the  parties  does  not  appear  from  the  words  of  the  contract, 
and  if  it  can  be  interpreted  by  any  custon  or  usILge  of  the  place 
where  it  is  made,  that  course  is  to  be  adopted:  Story  on 
Promissory  Notes,  sec.  161.  A  note  made  in  England  for  one 
hundred  pounds  would  mean  one  hundred  pounds  sterling;  a 
like  note  made  in  America  would  mean  one  hundred  pounds 
in  American  currency,  which  is  one  fourth  less  in  value:  Story 
on  Promissory  Notes,  sec.  162.  And  the  word  ^'sterling"  has 
been  held  to  mean  sterling  in  that  part  of  the  kingdom  where 
the  bill  is  payable:  Taylor  v.  Booth^  1  Gar.  &  P.  286^  cited  in 
Byles  on  Bills,  61  Law  Lib.  100. 

The  like  interpretation  would  be  applied  to  the  case  of  a 
promissory  note  drawn  in  our  country  and  payable  in  another 
country  where  the  same  denomination  or  currency  existed  in 
both  countries,  but  represented  different  values.  Thus,  for 
example,  a  note  drawn  in  Boston  for  one  hundred  pounds,  pay- 
able in  London,  would  be  construed  to  be  for  one  hundred 
pounds  sterling;  whereas  if  a  note  drawn  were  drawn  for  the 
same  sum  in  London  and  payable  in  Boston,  it  would  be  con* 
strued  to  mean  one  hundred  pounds  of  the  lawful  currency  of 
Massachusetts,  which,  as  we  have  just  seen,  is  one  quarter  less 
in  value.  In  each  case  the  ground  of  interpretation  is  the  pre- 
sumed intention  of  the  parties,  derived  from  the  nature  and 
objects  of  the  instrument:  Story  on  Promissory  Notes,  sec.  163. 

We  feel  constrained,  therefore,  to  adhere  to  our  opinion, 
holding  this  a  valid  bill  of  exchange,  and  that  the  judgment 
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of  the  drcnit  court  must  be  reveraed,  and  the  demurrer  over* 
ruled. 

The  remaioing  question  is  the  judgment  to  be  pronounced 
by  this  court  At  common  law,  in  the  circuit  court  the  judg- 
ment for  the  plaintiff  on  demurrer  to  a  plea  (or  replication  in 
abatement)  was  not  final,  but  only  a  respondeat  ouster.  In 
other  cases  it  was  interlocutory  or  final,  according  to  the  na- 
ture of  the  action.  If  the  action  was  for  damages  in  assumpsitj 
etc.,  it  was  interlocutory,  and  the  damages  were  to  be  assessed 
on  a  writ  of  inquiry;  but  in  debt,  etc.,  for  a  sum  certain,  the 
judgment  was  final,  and  the  plaintiff  might  immediately  take 
out  execution.  And  on  the  execution  of  writ  of  inquiry,  after 
judgment  on  demurrer,  it  was  not  competent  to  the  defendant 
to  controvert  anything  but  the  amount  of  the  sum  in  demand: 
2  Tidd's  Pr.,  Ist  Am.  from  the  London  ed.,  687,  and  De  OaU- 
Ion  V.  UAigle^  1  Bos.  &  Pul.  868,  cited  in  note  9.  But  the 
judgment  might,  we  apprehend,  have  been  set  aside,  and  the 
defendant,  by  way  of  amendment,  allowed  to  put  in  a  plea 
upon  affidavit  of  its  truth.  But  now,  by  the  code,  section  2936, 
the  party  against  whom  a  judgment  or  demurrer  is  rendered 
may  plead  over  as  a  matter  of  right,  without  waiving  his 
privilege  of  assigning  the  judgment  on  demurrer  as  error  in 
an  appellate  court,  unless  he  has  subsequently  had  the  benefit 
secured  by  the  demurrer  upon  the  trial  of  other  equivalent 
issues.  It  would  seem,  therefore,  that  the  same  judgment 
ought  to  be  rendered  against  him  as  would  be  upon  overraling 
a  plea  in  abatement;  that  is,  respondeat  ouster — that  he  answer 
or  plead.  If  he  fails  to  plead  over,  a  writ  of  inquiry,  if  neces- 
sary to  ascertain  the  damages,  will  issue  immediately,  and  be 
executed  the  same  term:  Code,  sec.  2937.  If,  in  the  opinion 
of  the  court,  a  demurrer  is  interposed  without  cause,  terms 
may  be  imposed  not  exceeding  the  cost  of  the  action:  Code, 
sec.  2938;  History  of  a  Lawsuit,  112, 113, 114.  And  this  court, 
Code,  sec.  816,  if  the  judgment  or  the  decree  of  the  inferior 
court  is  reversed,  is  required  to  give  such  judgment  or  make 
such  decree  as  should  have  been  rendered  in  the  inferior  court, 
and  shall  issue  execution  without  a  procedendo^  except  where 
the  damages  to  be  assessed  are  uncertain,  in  which  case  the 
case  must  be  remanded  for  further  proceedings.  This  section 
governs  the  case.  The  damages  here  are  uncertain,  and  are 
understood,  notwithstanding  the  cause  is  in  this  court,  that 
the  party  may  yet,  as  a  matter  of  right,  plead  over  to  the  mer- 
its, and  that  he  is  not  concluded  by  the  demurrer.  What  judg- 
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ment  we  should  render  if  the  damages  to  be  assessed  were  not 
uncertain,  and  the  amount  of  the  plaintiff's  claims  could  be 
ascertained  by  simple  calculations  from  the  papers,  we  need 
not  now  decide. 

Judgment  must  be  rendered  in  conformity  to  this  opinkm^ 
and  the  cause  remanded  for  further  proceedings. 


FiGUBBB  ON  Habodt  OF  KoR  OB  BsLL  OoNSiiTim  No  Pabt  OF  It:  SmiA 
T.  SmSih,  63  Am.  Deo.  fiB2f  and  note  tJiereto;  bat  not  ao^  it  aeema^  if  the  enm, 
is  not  also  ezpreased  in  the  body  of  the  instnunsnt:  See  note  io  IfugaUr, 
BaUmd,  13  Id.  384. 

WoBOB  nr  BoDT  of  Ihstbitmxnt  Coktbol  Fioitbb  nr  Mabodt  »  wbere  a 
ducrepaney  exists  between  the  amounts  stated:  Pcsjfne  t.  Claris  ^  Am.  Deo. 
833^  and  note  338. 

Pabol  ErnxKNOi  that  Bnx  wis  Dbawv  fob  Sum  BzFBaBBD  nr  MABonr^ 
and  not  for  the  som  expressed  in  body,  where  they  diflEer,  is  inadmissiblst 
BmUk  ▼.  BrmOi,  63  Am.  Dec.  652;  note  to  Pagm  ▼.  Clark,  69  Id.  338 

ICatbbzal  Aiaibation  nr  Nbootiablb  Ihbibuioiit  Rshdzba  lar  Vdai. 
For  illnstrations,  see  BoBand  ▼.  Hatch,  71  Am.  Dec  363;  and  note  theret»> 
W9;8imrye$Y.  FTi^Sanu^  75  Id.  473»  and  note  476;  lf%ite  ▼.  JJom,  70  Id.  648. 

FnjjHO  BLAincs  nr  Noi^  Eifbot  of:  See  FUhsr  ▼.  Demtis,  65  Am.  Dee» 
634;  HoOmd  ▼.  ffaieh,  71  Id.  363,  and  cases  cdUeoted  in  notes  thereta 

OomKACT  MUST  BB  COHSKBUBD  AOOOBDIBO  TO  IbTEHTIOB  OF  PaBTEB:  l&t^ 

gieUm  ▼.  Carroll,  22  Am.  Deo.  96;  ffoweUr.  Howell,  47  Id.  335;  Mmaard  ▼• 
Scmddtr,  66  Id.  610,  and  note  618;  as  gathered  from  its  terms:  TmiaUr* 
Camover,  40  Id.  220;  Workman  ▼.  /juurance  Co.,  22  Id.  141;  Chapman  ▼.  €fh»- 
se2(  48  Id.  41;  AhboU  ▼.  QaUh,  71  Id.  635.  Even  where  language  is  ambigu- 
ous, eflfoct  should  be  given  to  intention:  Benjamin  ▼.  McComnBQ,  46  Id.  474;. 
and  obscnre  parts  may  be  explained  by  the  parts  which  are  desr:  Watmm  ▼• 
Blaine,  14  Id.  669.  'ih»  ordinary  and  l^gal  meaning  of  the  words  nsed  most 
be  tslcen  into  consideration:  Workman  ▼.  Inaitnmot  Co,,  22  Id.  141;  and  eri- 
dence  of  usage  or  custom  is  adminible  for  the  purpose  of  ascertaining  ths 
sense  and  understanding  of  the  parties:  CSobb  t.  (yitUeff,  68  Id.  633,  and  col- 
lected cases  in  note  to  same,  638. 

JuDOMXNT  UPON  Dbmubbeb  SHOULD  BS  Bbsefoiidbat  OunxB:  Cookt  ▼. 
Crafqford,  46  Ajsl  Dec  93;  but  a  judgment  sustaining  or  oyerruling  a  demur- 
rer is  not  final:  See  collected  cases  in  note  to  WWiam»  v.  Fidd,  60  Id.  431. 

Thb  fbdvcipal  casb  was  otted  in  Cowan  t.  Lowry,  7  Lea,  624,  to  the  point 
that  an  omitted  word,  essential  to  the  yalidity  of  an  instrument^  may  be  sup- 
plied by  intendment^  when  the  recitals  of  tiie  instrument  or  its  sense  sa^ 
obvious  meaning  suggest  the  proper  construction.  It  was  also  cited  in  Wat* 
der  ▼.  MOlard,  8  Id.  684^  to  the  point  that  the  figures  written  or  Indone^ 
on  any  written  instrument  may  be  looked  to  in  supplying  a  blsnk. 
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BOBINBON   V.    StATB. 
[1  oou>wsm  uolj 

To  OovBxnura  LiBOnnr,  there  most  be  a  treepan  m  tiM  teldiig^  and  tiM 
thief  mnat  take  the  proper^  atimo/urcmdL 

Bailb's  Ck>NysBai09  or  PsoraBxr  is  not  Laboxnt,  provided  be  takes  the 
particular  thing  bailed.  Bat  if  a  carrier  opens  a  bale  or  package  of  goodi, 
or  pierces  a  Tessel  of  wine  and  takes  away  a  part  thereof  it  will  oonsti- 
tate  a  larceny,  for  here  the  amnmafitnmdi  is  manifest. 

Vaoib  Oowyi'JTUTmo  Labgbvt  and  Showing  DnniNOiioN  betwbin  Tbsi- 
PAfls  AND  Laboent. — ^A  left  lus  tnink,  unlocked,  and  in  which  there  was 
money,  with  B»  telling  him  to  keep  the  room  secured.  In  A's  absence^ 
B  took  a  double-eagle  and  applied  it  to  lus  own  use.  This  was  hdd 
to  be  larceny.  If  the  nion«y  itself  had  bSaen  handed  to  B  to  keep  safely* 
and  he  had  applied  it  to  his  own  nse,  it  would  haTe  been  only  a  trespaasi 
but  here  the  trunk,  and  not  the  money,  was  left  with  him. 

Indictment  for  larceny.  The  flEtcts  are  stated  in  the  opin^ 
kn. 

/.  TF.  Dougherty  and  J.  R.  Hawkins^  for  Robinaon. 

John  TF.  Head^  attomey^enoraly  for  the  state. 

By  Court,  Caruthxbs,  J.  The  indictment  is  for  larceny  in 
feloniously  taking  a  twenty-dollar  gold  piece  of  one  Bacles. 
The  charge  is  well  sustained  by  the  proof;  and  the  verdict  of 
guilty  and  the  judgment  thereon  must  be  affirmed,  if  the  law 
was  correctly  charged  by  the  court. 

The  controverted  point  arises  upon  this  state  of  facts:  ^'The 
prosecutor  left  his  room  and  trunk  unlocked,  but  closed,  in 
charge  of  defendant.  He  told  him  there  was  money  in  the 
trunk,  and  to  keep  the  room  secured."  In  his  absence,  one 
double-eagle  was  taken  by  the  defendant  and  applied  to  his 
own  ude,  and  perhaps  other  moneys,  but  that  is  all  that  is  fixed 
upon  him  by  the  evidence.  The  court  charged  that  the  taking 
of  the  money  under  these  circumstances  constituted  the  crime  of 
larceny.  For  the  defendant,  it  is  insisted  that  it  was  only  a 
trespass,  as  the  money  was  in  his  hands  as  bailee.  We  think 
the  law  is  as  charged  by  his  honor. 

It  is  true  that  there  must  be  a  trespass  in  the  taking,  and 
that  is  not  the  case  when  the  bailee  converts  property.  But 
that  must  be  where  the  particular  thing  taken  was  bailed.  In 
4  Bla.  Com.,  c.  17,  p.  230,  text  note,  the  law  on  this  point  is  laid 
down,  and  has  perhaps,  never  been  departed  from.  He  says 
there  must  be  a  taking,  which  implies  the  consent  of  the  owner 
to  be  wanting.  Therefore  no  delivery  of  the  owner  to  the  of- 
isnder  upon  trust  can  ground  a  larceny.    As,  if  A  lends  B  a 


488  Halk  v.  State.  [Tenn. 

horse  and  he  rides  away  with  him,  or  if  I  send  goods  by  a  car- 
rier and  he  carries  them  away,  there  are  no  larcenies.  But  if 
the  carrier  opens  a  bale  or  package  of  goods,  or  pierces  a  ves- 
sel of  wine  and  takes  away  a  part  thereof,  these  are  larcenies, 
"for  here  the  animua  furandi  is  manifest."  It  will  then  be 
very  clear  that  if  a  trunk  be  left  in  the  custody  of  any  one  to 
keep  safely,  or  even  carry,  and  he  opens  it  and  appropriates 
part  or  the  whole  of  its  contents  to  his  own  use,  it  is  larceny. 
If  the  money  itself  had  been  handed  to  him  to  keep  safely,  or 
to  carry,  and  he  had  applied  it  to  his  own  use,  it  would  be 
otherwise— only  a  trespass.  The  money  in  this  case  was  never 
placed  in  his  keeping,  but  only  the  trunk. 

This  case  cannot  be  distinguished  from  those  put  in  the 
books,  and  cited  above,  but  must  be  covered  by  the  same  prin- 
ciple. The  case,  then,  is  free  from  error,  and  the  judgment 
will  be  affirmed,  and  the  sentence  enforced. 

To  OoHVnnm  Laboimt,  Iwtkst  to  Stkal  wm  BzDr:  People  r.  CaB, 
43  Am.  Deo.  655,  and  note  609;  note  to  ^fttfe  ▼.  JSTomei^  07  Id.  273^  whore  this 
point  18  elaborately  treated,  and  many  caaee  dted;  DigmowU^  ▼•  Slaie,  S7 
Id.  670^  and  note  675;  State  ▼.  South,  75  Id.  250,  and  note  253. 

Laboint  bt  BAU^nB:  8ee  note  to  People  ▼.  Call,  43  Am.  Deo.  668;  note 
to  State  V.  Homes,  57  Id.  282.  Larceny  may  be  oommitted  of  gooda  obtained 
from  the  owner  by  deliTory,  if  it  be  done  amimo/mnamU:  State  ▼.  Oorman,  10 
Id.  576.  It  is  larceny  in  servant  or  bailee  to  open  a  package  intrusted  to  hia 
care,  and  take  away  any  part  of  the  goods  therein,  and  dispoae  of  them  to 
his  own  use  aminu>/ura$idi:  State  ▼.  Fairekmfjfi,  76  Id.  090^  and  note  502. 

To  Ooxvnnm  Labgutt,  Tmoui  must  bs  Tbbbpass  in  the  takfaig:  See 
ezhanstiTe  note  on  larceny  following  State  ▼.  Homee,  67  Am.  Deo.  271-286. 


Hale  v.  State. 

[1  COLDWBXXfe  107.] 

^(mAZKT  Di  Siovnio  Namb  to  Obdbb  iob  Goodb.— Where  oode  dedaree 
that  "  forgery  is  the  frandnlent  making  or  alteratian  of  any  writing  to 
the  prejudice  of  another's  right,"  it  is  forgery  to  sign  another's  name  to 
an  order  for  goods,  without  antbority,  and  for  the  fraadnlent  purpose  of 
obtaining  the  goods  on  the  credit  of  the  party  whose  name  is  focged:  flee 
Code  of  Tenn.  1858,  sec  4718. 

AoamANOB  or  Fobobd  Order  ior  Goods  n  UNBBcnaART  to  Makx  on 
OwwKSSM  Of  FoROKET.  It  is  onoogh  that  the  fraadnlent  intent  existed, 
and  that  injury  might  have  resulted  £rom  an  accomplishment  of  the  for* 
ger's  object. 

Waltom  «.  Stati;  14  Tbkn.  377,  Ovbrbulxd. 

Motion  in  arrest  of  judgment    Plaintiff  in  error  had  been 
oonvicted  of  forgery,  and  his  motion  was  overruled.    ThiB  re> 
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fiiBal  was  assigned  as  error.    The  other  tactB  are  stated  in  the 
opinion. 

L.  C.  and  M.  T.  Haynes^  for  Hale. 

John  W.  Headj  aitamey^eneralj  for  the  state. 

By  Court,  CABUTHXBSy  J.  The  conviction  was  for  forging 
this  written  order:  '^Mr.  J.  R.  Anderson,  let  Miller  have  three 
dollars  in  goods,  and  charge  J.  O.  King,  July  27, 1859."  The 
error  assigned  is  that  the  court  refused  to  arrest  the  judgment, 
on  the  ground  that  the  making  of  the  instrument  exhibited 
did  not  constitute  the  crime  of  forgery  in  the  law. 

"Forgery  is  the  fraudulently  making  or  alteration  of  any 
writing  to  the  prejudice  of  anoUier's  right: "  Code,  sec.  4718. 

This  would  seem  to  cover  the  case  clearly  enough.  An  order 
in  name  of  King  to  Anderson  for  three  dollars'  worth  of  goods 
is  made  without  authority,  and  for  the  fraudulent  purpose  of 
obtaining  the  goods  of  Anderson  on  the  credit  of  King.  His 
name  is  forged  to  bind  him  unlawfully,  and  for  the  benefit  of 
the  forger.  So  the  rights  of  King  or  Anderson  must  be  preju- 
diced, if  the  object  intended  be  accomplished,  that  is,  the 
goods  obtained  upon  the  paper.  Surely  the  plain  common 
sense  of  the  thing,  and  the  fkir  meaning  of  the  language  em- 
ployed, and  the  object  in  view,  can  leave  no  doubt  in  the  case. 

But  it  is  said  that  the  decision  in  the  case  of  WdUon  y.  State^ 
6  Yerg.  877,  fixes  the  meaning  of  this  law,  and  that  the  case 
before  us  fiaUs  within  it.  We  are  not  disposed  to  yield  to  the 
authority  of  that  case,  if  it  must  be  understood  to  be  similar 
to  this.  There  is  an  intimation  against  it  in  Snell  y.  StaUf  2 
Humph.  850.  It  was  made  at  a  time  when  technical  objec- 
tions, operating  as  a  shield  for  crime,  were  more  indulged  in 
than  they  are  at  the  present  day.  The  inclination  now,  both 
of  the  legislature  and  the  courts,  is  not  to  screen  the  guilty  by 
artificial  and  unmeaning  rules  and  distinctions,  but  to  see  that 
the  law  is  enforced  against  the  guilty. 

This  case  includes  every  ingredient  in  the  definition  of  for- 
gery. It  is  said  to  be  only  a  request;  so  are  all  orders,  bills^ 
drafts,  and  checks.  It  was  not  accepted  by  Anderson,  and 
therefore  neither  he  nor  King,  whose  name  was  forged,  was 
injured.  That  is  not  necessary  to  make  out  the  offense.  It 
is  sufficient  that  the  fraudulent  intent  existed,  and  that  the 
injury  might  have  resulted  if  his  object  had  been  accomplished: 
2  RusseU  on  Crimes,  862;  Commonweahh  v.  Laddj  15  Mass.  526; 
State  y.  Humfhnyg^  10  Homp.  444.    We  think  the  indictment 
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oontains  a  perfect  charge  of  forgery  in  all  its  legal  elementfii 
and  that  the  court  did  not  err  in  refofiing  to  arrest  the  jadg* 
ment. 

The  judgment  is  therefore  affirmed,  and  sentence  of  three 
years'  confinement  in  the  penitentiary  will  be  enforced. 

In  another  case,  against  the  same  indiyidual,  the  judgment 
was  arrested,  and  the  state  appealed.  There  is  no  difierence 
in  principle  between  the  cases,  but  they  were  passed  upon  by 
difierent  circuit  judges,  who  difiered  as  to  the  authority  of  the 
case  of  Walton  y.  State,  6  Yerg.  377.  The  indictment  in  this 
last  case  was  predicated  upon  an  order  in  these  words: 

"  Mr.  Pile  &  Taylor  let  Hinry  Hale  have  to  shirt  and  oblige 
yours  May  27, 1860.  McJ.  Oallahab." 

There  can  be  no  doubt,  if  we  are  right  in  the  other  case, 
that  this  must  be  reversed,  and  judgment  pronounced  here  on 
the  verdict  of  the  jury,  and  this  will  be  done,  and  the  sentence 
of  three  years'  imprisonment  enforced. 


To  OoNsitruTB  FoBGXBT,  Insxruiiert  xun  BE  8ucH»  wHKzr  Eqbois^ 
as  to  tend  to  prejndioe  the  rights  of  snother:  Banmm  ▼•  Staie,  45  Am.  Deoi 
eOl;  and  its  <^i«».iri£rnia>iing  charaeteristio  is  the  ciafty  frand  and  dseeit 
whereby  it  is  designed  to  injnre  some  one:  StaU  ▼.  Floyd^  53  Id.  689,  and 
note  694. 

If  Fobgbrt  was  Do2!ni  with  Intention  to  Devbaud,  it  is  Suvucbbt  to 
make  it  a  felony.  It  is  of  no  oonseqnenoe  whether  any  one  was  aotnally  de- 
frauded or  not.  If  any  one  might  have  been  injured  by  the  forged  instni- 
menty  the  offense  is  complete:  State  ▼.  Wcuihin^bm,  1  Am.  I>ec  601;  PeopU  t. 
lUdi,  19  Id.  477;  Arnold  ▼.  Oott^  22  Id.  902,  and  extended  note  thereto  on 
forgery,  306-^1. 

The  principal  case  was  oiibd  in  Siaie  ▼.  Ward,  7  Bazt.  78,  to  the  point 
that  it  is  not  neoessary  that  injury  has  actoally  resulted  in  order  to  make  eat 
the  offense  of  forgery.  It  is  sufficient  that  the  fraudulent  intent  ezistsd* 
and  that  injury  might  have  resulted  if  the  forger's  object  had  been 
plished. 


Hale  v.  Hale. 

[1  COLDWELL,  Smj 
COMPOUND  InTEBSST  IS  NOT  UsUBT. 

Computation  of  Interest  upon  Interest,  Turned  into  Fbuicbfai»  doat 
not  increase  the  rate  of  interest  upon  the  amount  of  the  onginBl  loaiH 
and  does  not  constitute  usury. 

CoicPOUND  Intbbxst  mat  be  Agreed  upon.  Parties  to  a  loan  may  lawfoDy 
agree,  when  it  is  made,  that  if  the  interest  is  not  paid  at  the  time  stipa- 
lated,  it  shall  be  treated  as  principal  and  bear  interest 
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Whin  PAnEBsr  of  Israan  at  Seaxkd  Pxbzods  Fobmb  Past  or  Oov- 
nuoTy  and  the  paymtnt  of  tha  prineipsl  fain  is  pottponad  to  »  dutmi 
day,  upon  £u.th  thai  the  mtorat  wiU  be  pnnetaally  and  regularly  paid  a* 
the  timea  agreed  npoo,  intareat  may  be  recovered  npoii  intareat  from  tfaa 
tnna  H  falls  dne. 

Aitxft  LiTJULwr  BKxnaB  Jyvm,  it  may,  by  agreemeat»  be  tamed  into  piin- 
e^al  and  bear  intareat. 

Bill  to  ODJoin  a  jndgmQnt  at  law,  on  the  ground  that  there 
was  nsory  in  the  note  upon  which  the  judgment  was  founded. 
The  bill  was  dismissed,  and  complainant  appealed.  The  facts 
are  stated  in  the  opinion. 

MaxwM  and  MiUiganf  for  the  complainant. 

Amcid^  for  the  respondent. 

By  Court,  McEnamcY,  J.  The  complainant  seeks  to  be  re* 
liered,  in  part,  against  a  judgment  for  four  hundred  and 
nmely-five  dollars  and  fif^HMiven  cents,  obtained  against  him 
by  the  defendant,  on  the  ground  that  the  note  on  which  the 
judgment  was  founded  was,  to  some  extent,  usurious. 

The  parties  are  brothers,  and  there  seems  to  have  been  a 
course  of  dealings  between  them,  running  through  several 
years.  On  the  fourteenth  of  May,  1845,  they  made  a  final 
settlement,  the  result  of  which  was,  that  complainant  fell  in 
debt  to  defendant  in  the  sum  of  eight  hundred  and  thirteen 
doUars  and  fifiy-one  cents,  for  which  the  former  executed  to 
the  latter  a  bill  single,  due  one  day  from  date,  and  which,  on 
its  fEu^e,  purports  to  be  an  adjustment  of  their  accounts  up  to 
that  date. 

Upon  this  bill  single,  suit  was  commenced  on  the  thirty-first 
of  January,  1852,  and  judgment  was  obtained  for  the  sum 
above  stated,  in  September,  1857. 

In  the  progress  of  said  suit  at  law,  the  defendant  (now  com- 
plainant)  filed  a  petition  for  the  discovery  of  the  alleged 
usury,  which  was  answered;  but  on  the  trial,  the  circuit 
judge  ruled  that  the  matter  of  usury  could  not  be  inquired 
into,  as  there  was  no  plea  of  usury  in  the  case.  And  in  June, 
1858,  this  bill  was  filed,  reiterating  pretty  much  the  same 
charges  contained  in  the  petition. 

It  is  alleged  in  the  bill,  and  more  explicitly  in  the  petition 
for  discovery,  which  is  part  of  the  evidence,  that  the  bill  single 
for  eight  hundred  and  thirteen  dollars  and  fifty-one  cents  was 
made  up  of  the  amounts  of  several  small  notes  held  by  the 
defendant  on  complainant  previous  to  the  date  of  the  settle- 
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ment  before  mentioned;  and  it  is  alleged  that  compound  in« 
terest  was  computed  on  said  several  notes,  from  year  to  year, 
and  added  to  the  principal  each  year,  thus  making  the  interest 
bear  interest;  and  that  by  this  process  of  compounding,  the 
proper  amount  was  swelled  some  three  hundred  dollars.  No 
objection,  it  seems,  was  made  at  the  settlement  to  the  com- 
putation of  compound  interest  on  the  several  small  notes;  and 
from  the  statement  in  the  biU,  and  the  more  explicit  statement 
in  the  petition  for  discovery,  it  is  manifest  that  it  was  agreed 
between  the  parties  that  compound  interest  should  be  reckoned 
upon  said  notes. 

The  ground  of  complaint  seems  to  be  that  compound  inter- 
est was  not  also  allowed  to  complainant  on  the  settlement  on 
the  various  items  of  his  account  against  the  defendant  as  it 
was  understood  between  the  parties  was  to  have  been  done,  as 
is  alleged  by  complainant.  This,  however,  is  denied  by  de- 
fendant, and  is  not  sufficiently  proved. 

We  need  not  stop  to  notice  the  improbability  and  apparent 
inconsistency  of  the  statement  of  the  supposed  ground  of  equity 
assumed  in  the  bill,  because,  putting  the  case  in  the  strongest 
possible  aspect  for  the  complainant,  it  is  obvious  that  he  is 
entitled  to  no  relief  against  the  judgment  at  law. 

There  can  be  no  plainer  legal  proposition  stated  than  that 
compound  interest  is  not  usury.  In  the  language  of  the  court 
in  Kellogg  v.  Hickok^  1  Wend.  621,  "compound  interest  has 
nothing  to  do  with  the  question  of  usury." 

It  is  plain  that  the  computation  of  interest  upon  interest, 
turned  into  principal,  does  not  increase  the  rate  of  interest 
upon  the  amount  of  the  original  loan.  Indeed,  the  cases 
which  hold  that  interest  upon  interest  is  not  allowable,  con- 
cede generally  that  this  does  not  constitute  usury.  It  is  dis- 
allowed upon  a  principle  of  supposed  public  policy,  being 
regarded  as  a  hard,  oppressive  exaction  in  fiEivor  of  negligent 
creditors,  and  tending  to  usury:  See  Mowry  v.  jBuAoj),  5  Paige, 
102;  State  v.  Jackson^  1  Johns.  Ch.  14;  La  Orange  v.  HamiUon^ 
4  T.  R.  618.  There  is  a  considerable  diversity  of  judicial 
opinion  to  be  found  in  the  books  upon  this  question. 

According  to  some  of  the  authorities,  an  agreement  at  the 
time  of  the  loan,  that  if  the  interest  be  not  paid  at  the  time 
stipulated  it  shall  be  deemed  principal  and  bear  interest,  will 
not  be  enforced  in  equity.  But  it  is  otherwise,  it  seems,  where 
an  agreement  to  that  effect  has  been  made  subsequent  to  the 
original  contract,  or  when  the  interest  feU  due:  State  v.  Jackson^ 
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1  Johns.  Ch.  14-16,  and  cases  referred  to.  The  reason  of  this 
distinction  is  certainly  not  very  obyious.  The  more  reasonable 
doctrine,  as  it  seems  to  us,  is  that  asserted  in  Kennon  y.  DietinSf 
Cam.  &  N.  357  (cited  in  Mowry  y.  BUhopj  5  Paige,  102),  namely, 
that  when  the  payment  of  interest  at  stated  periods  forms  part 
of  the  contract  and  the  payment  of  the  principal  sum  is  post* 
poned  to  a  distant  day,  upon  the  faith  of  the  agreement  for  a 
regular  and  punctual  discharge  of  the  interest  at  the  times 
agreed  upon,  equity  and  good  conscience,  at  least,  require  that 
the  debtor  should  fulfill  his  engagement,  or  render  to  his  credit 
tor  the  usual  equivalent  for  the  non-payment  of  the  interest  at 
the  times  agreed  upon. 

There  are  numerous  other  American  cases,  which  have  sanc- 
tioned the  recovery  of  interest  upon  interest  from  the  time  it 
became  due,  referred  to:  Mowry  v.  Bishapj  5  Paige,  102.  We 
are  aware  of  no  rule  of  law  which  would  be  violated  by  per- 
mitting the  parties  to  agree  at  the  time  of  the  loan  that  if  the 
interest  be  not  paid  at  the  time  stipulated  it  should  be  treated 
as  principal,  and  bear  interest.  This  is  surely  nothing  more 
thim  justice  to  the  lender. 

The  doctrine,  that  interest  upon  interest  cannot  be  stipu- 
lated for  at  the  time  of  the  loan  or  contract,  has  been  carried 
no  further,  in  the  cases  to  which  we  have  had  access,  than  a 
refusal  to  carry  into  effect  such  an  agreement.  But  if,  after  the 
interest  is  due,  an  agreement  is  made  that  it  shall  carry  inter- 
est, such  an  agreement  would  be  enforced,  as  we  understend 
the  doctrine.  At  all  evente,  it  is  clear  that  a  court  of  equity 
would  not  set  aside  or  relieve  against  such  an  agreement,  much 
less  would  it  interpose  after  judgment  at  law,  founded  upon 
the  agreement;  nor  if  the  compound  interest  were  volunterily 
paid  could  it  be  recovered  back:  Mowry  v.  Biahopj  6  Paige,  98, 
102,  and  cases  there  cited;  Kellogg  v.  Hichohy  1  Wend.  521. 

This  latter  course  of  decision — ^if  we  were  inclined  to  follow 
it — ^would  deny  the  complainant  any  relief  in  this  case.  But, 
as  before  stetcd,  it  seems  to  us  that  the  case  of  Kennon  v.  Dick* 
tn«.  Cam.  &  N.  357,  lays  down  the  correct  doctrine;  and  it 
appears  that  in  several  of  the  states  the  law  has  been  settled 
accordingly.  There  is,  however,  a  conflict  of  decision  upon 
this  subject:  See  Chitty  on  Con.,  ed.  of  1848, 648,  note  1,  where 
the  cases  are  referred  to:  Mowry  v.  Bishop^  5  Paige,  98. 

It  results,  that  in  neither  aspect  of  the  case  can  relief  be 
given  to  oomplainante. 

If  it  be  assumed  that  it  was  stipulated  in  the  original  ooa- 
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tract  that  the  interest  should  be  oompoimded  if  not  ponctaaUy 
paid,  we  hold  that  there  is  nothing  illq^al,  or  immoral^  or  con- 
trary to  policy  in  such  an  agreement.  The  interest  is  both 
legally  and  equitably  due  at  the  expiration  of  the  period  lim- 
ited for  its  payment;  and  if,  instead  of  paying  the  interest,  it 
be  converted  into  principal  by  the  pre^ous  agreement  of  the 
parties,  we  think  there  can  be  no  objection  to  enforcing  such 
an  agreement. 

But  if  the  agreement  to  compound  the  interest  were  made 
after  the  interest  became  due,  and  at  the  time  of  the  settle- 
ment, the  weight  of  authority  is  still  greater  against  the  claim 
to  reUef,  ag  we  have  before  seen. 

The  decree  will  be  reversed,  and  the  bill  dismissed. 


Ck>]iPOinn>nfo  LmBiBr  is  vor  of  Itolf  UsoBioira^  fhoo^  the  enf oro»» 
mdnt  of  its  payment  has  often  been  refiued  by  the  ooorts  oa  the  grouid  of 
pnblio  policy:  See  note  to  Da/via  ▼•  Gbrr,  66  Am.  Deo.  897,  ahowing  at  length 
what  hm  goyems  neorions  oontraots.  So  in  Myera  y.  ifyeri^  16  Id.  648^  it  ia 
held  that  oompoond  interest  may  be  allowed  in  some  oases. 

LrasBVT  as  Jsmmt,  is  Abbesoe  of  Spbcjzal  AaBmcxHT,  b  not  A]> 
LOWXD:  See  extended  note  to  Bart  ▼.  Dorman,  60  Am.  Deo.  290^  giving  mlee 
at  length  lor  oompnting  interest;  note  to  SeOedk  ▼.  French,  6  Id.  197-199, 
showing  in  what  cases  compound  interest  may  be  allowed.  Bat  in  BreAmk" 
ridge  ▼.  Brooke,  12  Id.  iOl,  it  is  held  that  oompoond  interesti  though  not  for^ 
bidden  by  the  statute  against  nsoiy,  is  ioiqiiitoas,  and  equity  wiU  not  enf oroe 
its  payment,  even  where  there  is  an  agreement  to  pay  it.  So  a  contract  to 
pay  interest  on  interest  not  yet  due  has  been  held  inequitable^  and  will  not 
be  enforced:  Mdeon  ▼.  OaUender,  72  Id.  102. 

If  LmBiBr  n  Due,  It  mat  bb  Addxd  to  Pbxhgipal,  and  a  oontract  to 
pay  interest  on  such  newprincipal  wiU  be  upheld:  MdeonT,  CaUender,  72  Am. 
Dec  102;  Van  Benechoden  ▼.  Laweon,  10  Id.  333.  So  the  interest  on  a  prom* 
issory  note  which  is  npt  paid  when  it  becomes  due,  must  be  added  to  the 
principal,  and  thereafter  the  aggregate  wfll  bear  interest:  Ikig  v.  Barkleff,  46 
Id.  762;  Taltiqferro'a  Jib^ra  ▼.  ^nff'a  Adm'r,  35  Id.  140.  So  interest  upon 
unpaid  installments  of  interest  on  bonds  may  be  coUeoted  after  such  uutsU- 
ments  of  interest  become  due:  Cmev.  Chieobn,  10  Id.  66a 

Thx  FBDiOiPAL  GA8B  WAS  ciTKD  in  Porhom  y.  Ptdliam,  6  Cddw.  606^  to 
the  point  that  parties  may  lawfully  agree  to  oonyert  interest  already  due  into 
principal,  and  stipulate  that  principal  so  obtained  may  be  made  to  draw 
interest 
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MULHOLLAND   V.   ElLITSON. 

(1  OOLDWSLL,  S07.] 

gfiiMUitai  IS  10  Dkslaraxion  of  VmswoL  Aim  Bjom  b  (Xaawaan  10 
Show  F^or  ov  Saub.  Where  A>old  petioiMJ  yroparty  to  B^  which  mm 
■dbeeqneatlj  levied  oa  by  A*i  creditora  as  A'l  property,  and  B  sues  for 
iti  nooTeryp  it  is  oompetent  lor  B  to  prove,  by  » third  perMo,  that  some 
years  after  the  aale,  when  A  and  B  were  together,  nidh  peraon  heard 
them  dedare  the  fact  of  aale  and  its  terma. 

DmBiAbationb  AQAjstrr  Jwojon  asj>  Tbobi  Coxdio  ibom  Fuvt  nr  Ebvatb 
ASM  AsMiasiBLi.  Where  A  adld  penonal  property  to  B>  which  A'a  eredi* 
ton  anbeeqiiently  levied  on  as  A'a  property,  and  B  aned  for  ita  reooveiy, 
A*a  admiaainn  that  he  had  adld  the  property  wQl,  in  a  eonteet  between 
A  and  B  in  regard  to  ita  titles  be  oompetent  against  A*  upon  the  prin* 
eiple  of  a  declaTation  against  hia  interestb  So  in  a  aimihur  contest  be- 
tween B  and  a  third  party  olaiming  under  him,  B's  dedaiation  of  the 
fact  of  aale  or  its  terms,  made  before  the  existence  of  the  debts  of  A's 
creditors,  and  before  B'a  sale  to  snoh  party,  is  admissible  beoaase  the 
purchaser  is  in  privity  with  his  vendor,  and  took  the  property  inoom- 
bered  with  B's  declarations.  They  are  admissible,  not  only  aa  coming 
from  a  privy  in  estate^  and  therefore  from  the  party  himself,  bnt  also 
aa  a  method  of  establishing  title. 

iLiximsioNs  AS  TO  Faof  of  Bale,  bt  Pabtt  THnurro^  abs  OBxanr  al,  irav 
HsASSAT,  EviDSRUK,  and  may  be  proved  by  ai^  oompetent  witness  who 
heard  them,  without  calling  the  party  by  whom  they  were  made.  Th^ 
are  to  be  taken  as  parts  of  the  ret  getUt,  and  it  is  immaterial  whether 
snch  party  be  dead  or  alire,  or  that  he  may  be  examined  as  a  witness. 
His  declarations  are  stiU  admissible  as  a  mode  of  making  oat  title. 

SllBCT  OF   DXOLABATXON  AS  TO  FaCT  OF    SaLIV    WHKZT    MaDS  BEFO|tB   AVD 

AFTKE  Lmr  OF  Cbkditobs  has  Attaohsd.  Where  A  sold  property  to 
B»  and  A'a  creditors  attached  it  as  A's  property,  admissions  made  by  A 
and  B  as  to  the  fact  of  sale,  and  before  the  judgment  and  levy  on  the 
property,  are  oompetent  proof,  though  the  debts  of  the  creditora  origi- 
nated  anterior  to  the  declarations,  or  even  before  the  purchaae  by  & 
But  if  the  lien  of  the  creditors  attached  prior  to  such  admission,  then 
the  creditora  cannot  be  affected  by  the  declaration  of  sale.  And  one 
who  levies  on  the  property  is  subjeict  to  the  same  rules  of  evidence. 

Tbbspass  against  a  sheriff.    The  facts  are  stated  in  the 
on. 


Samud  MUUgcmf  for  the  plaintiff  in  error. 
Barton  cmd  ShiddSf  for  the  defendants  in  error. 

By  Court,  Wbiqht,  J.  This  was  an  action  of  treepaBS,  for 
an  allied  illegal  seizure  and  sale  of  a  piano-forte,  which,  it  is 
•conceded,  at  one  time  belonged  to  Michael  MulhoUand,  but 
which  the  plaintiff,  who  is  his  brother,  claims  to  have  pur- 
^diased  of  him  in  the  state  of  Virginia,  where  at  the  time  they 
both  resided. 

There  is  evidence  tending  to  show  that  the  said  Michael  had 


496  MuLHOLLAND  V.  Ellitson.  [Teiuu 

become  indebted  to  the  plaintiff  in  the  sum  of  about  threo^ 
hundred  and  forty  dollars,  for  work  done  for  him  by  the  plain- 
tiff  in  the  completion  of  a  contract  upon  a  railroad,  the  said 
Michael  being  the  contractor;  and  that  in  payment  of  this 
debt  he  let  the  plaintiff  have  the  piano.  Subsequent  to  thia 
sale,  the  said  Michael  removed  to  the  state  of  Tennessee;  and 
there  is  proof  that  when  he  was  about  leaving  the  state  of  Vir- 
ginia, the  plaintiff  loaned  the  piano  to  his  wife,  who  seems  to 
have  been  a  teacher  of  music,  telling  her  that  it  would  help 
support  her;  and  that  she  and  her  husband  brought  it  with 
them  to  Jefferson  county,  in  this  state,  where  certain  of  hia 
creditors,  whose  debts,  as  is  to  be  inferred  £rom  this  record, 
were  contracted  after  his  removal  from  Virginia,  caused  exe* 
cutions  to  be  issued  to  the  sheriff,  under  which  he  made  sale 
of  the  piano;  and  this  is  the  trespass  complained  of.  Verdict 
and  judgment  were  rendered  for  the  defendants,  and  the  plain- 
tiff appeals.  Upon  the  trial,  it  would  seem  tiie  right  of  the 
plaintiff  to  recover  was  denied,  both  upon  the  ground  that  no- 
sale  of  the  piano  had  been  made  to  him,  and  if  made,  that  the 
sale  was  fraudulent,  and  intended  to  hinder  the  creditors  of 
said  Michael,  he  being  at  the  time  very  much  indebted. 

The  plaintiff  took  the  deposition  of  one  Hancock,  in  which 
there  was  proof  to  the  effect  that  he  was  not  present,  and  did 
not  witness  the  sale  of  the  piano  by  Michael  to  the  plaintiff; 
but  that  in  June,  1854,  the  said  Michael,  being  largely  indebted 
to  him,  and  he  being  security  for  him  to  others,  he  agreed 
to  give  him  a  deed  of  trust  on  his  property,  for  the  benefit  of 
himself  and  some  of  his  other  creditors;  that  witness  pro- 
ceeded to  take  a  list  of  the  articles  to  be  embraced  in  the  pro- 
posed deed  of  trust,  and  in  doing  so,  the  piano  was  mentioned 
by  him,  whereupon  Michael  Mulholland  immediately  said  the 
piano  should  not  be  included  in  the  deed  of  trust,  as  he  had 
already  disposed  of  it,  or  sold  it,  to  Peter  Mulholland,  the- 
plaintiff,  for  a  debt  he  owed  him.  The  said  Peter  was  present 
at  the  time,  and  a  further  conversation  then  took  place  between 
the  said  Peter  and  the  said  Michael,  in  relation  to  the  piano 
and  the  sale  of  it,  the  substance  of  which  was  that  thero  waa 
a  sale  of  the  piano  from  Michael  to  Peter,  for  a  valuable  con- 
sideration, and  that  a  certain  brown  maro  was  purchased  by 
Peter,  of  Michael,  for  the  same  purpose.  This  proof,  upoD 
objection  by  the  defendants,  was  excluded  from  the  jury  by 
the  cirouit  judge. 

It  seems  to  us  that  this  is  erroneous.    Manifestly,  in  a  con-^ 
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test  between  the  plaintiff  and  the  said  Michael,  in  regard  to 
the  title  of  this  property,  these  admissions  would  be  competent 
against  him,  nixm  the  principle  of  a  declaration  against  his 
interest;  and  also  in  a  contest  between  the  plaintiff  and  a  third 
I>art7,  claiming  this  proi)erty  under  a  purchase  made  by  him 
of  said  Michael,  at  a  period  subsequent  to  the  admissions,  they 
would  be  admissible,  because  the  purchaser  is  in  privity  with 
his  vendor,  and  takes  the  property  incumbered  with  his  dec- 
larations. They  are  offered  as  coming  from  a  privy  in  estate, 
and  therefore,  in  law,  from  the  party  himself. 

Thus  it  has  been  held,  upon  an  issue  between  two  persons, 
whether  a  third  person  died  possessed  of  certain  personal  prop- 
erty, that  evidence  might  be  given  of  a  declaration,  made  by 
that  third  person,  that  he  had  assigned  the  property,  the  party 
against  whom  the  declarations  were  adduced  claiming  under 
that  person:  IvaA  v.  Finch^  1  Taunt  141.  This  principle  is 
expressly  settled  in  Chiy  v.  HaU^  3  Murph.  150,  and  May  v. 
OerUryj  4  Dev.  &  B.  L.  117.  The  declarations  are  not  only 
evidence  against  the  man  who  made  them,  but  against  one 
claiming  under  him  by  a  contemporaneous  or  subsequent 
contract.  . 

These  admissions  by  third  persons,  as  they  derive  their 
value  and  legal  force  from  the  relation  of  the  party  making 
them  to  the  property  in  question,  may  be  proved  by  any  com- 
petent witness  who  heard  them,  without  calling  the  party  by 
whom  they  were  made.  The  question  is,  whether  he  made  the 
admission,  and  not  merely  whether  the  fact  is  as  he  admitted 
it  to  be.  Its  truth,  where  the  admission  is  not  conclusive  (and 
it  is  seldom  so),  may  be  controverted  by  other  testimony,  even 
by  calling  the  party  himself,  when  competent;  but  it  is  not 
necessary  to  produce  him:  his  declarations,  when  admissible 
at  all,  being  admissible  as  original  evidence,  and  not  as  hear- 
say, are  to  be  taken  as  parts  of  the  res  gestm:  1  Oreenl.  Ev., 
sees.  189, 190;  Quy  v.  HaUj  8  Murph.  150.  And  it  is  imma- 
terial whether  he  be  dead  .or  alive,  or  that  he  may  be  exam- 
ined as  a  witness  in  the  case,  his  declarations  being  still 
admissible.  In  truth,  in  a  case  like  this,  it  is  but  a  mode  of 
making  out  title.  Now,  upon  what  principle  is  it  that  the 
creditors  of  Michael  Mulholland,  who  have  become  such  since 
these  declarations  were  made,  shall  escape  being  onerated  with 
them  as  evidence?  Do  they  not  claim  under  him,  and  seek  to 
sell  this  property  as  his?  It  is  true,  they  may  not,  in  all 
respects,  be  in  privity  with  him,  since  they  may  assail  the 
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transaction  between  him  and  the  plaintiff  for  fraud,  and  thus 
undo  what  he  could  not;  and  so  may  a  subsequent  purchaser, 
who  was  intended  to  be  defrauded  by  the  previous  sale;  and 
yet,  we  have  seen,  the  admissions  are  evidence  against  him. 

If  the  witness  had  heard  the  sale  made  between  the  plaintiff 
and  his  brother,  then,  beyond  all  debate,  what  they  said  and 
did  at  the  time  would  be  admissible;  and  if  they  afterwards, 
when  together,  or  the  said  Michael,  when  alone,  before  the 
existence  of  the  debts  of  these  creditors,  declared  the  fieu^t  of 
the  sale,  or  its  terms,  these  declarations,  in  our  opinion,  be- 
come original  evidence  of  the  plaintiff's  title,  and  were  admis- 
sible for  whatever  they  were  worth  in  a  contest  with  the 
creditors,  not  only  upon  the  principle  of  privity  before  stated, 
but  as  a  method  of  establishing  title. 

We  are  not  to  be  understood  as  holding  that  if  the  debts  of 
these  creditors  originated  anterior  to  the  declarations,  or  even 
to  the  plaintiff's  purchase,  they  would  not,  upon  the  principle 
stated,  be  equally  admissible.  On  the  contrary,  we  think  they 
would — ^the  levy  upon  the  property  being  subsequent  to  the 
declarations.  But  if  the  lien  of  the  creditors  attached  prior  to 
the  declarations,  then  they  could  not  be  affected  by  them.  Of 
course,  the  sheriff  or  other  officer  in  seizing  this  property  would 
be  subject  to  the  same  rules  of  evidence. 

But,  it  is  said,  if  this  be  so,  there  should  not  be  a  new  trial; 
because  the  said  Michael  himself  was  examined  by  the  plain- 
tiff, and  established  the  sale  upon  oath,  and  that,  therefore,  the 
evidence  of  Hancock  was  unnecessary,  it  being  impossible  that 
the  mere  declarations  or  admissions  of  the  witness  could  be  of 
greater  weight  in  the  case  than  his  oath.  But  they  were  not, 
as  detailed  by  Hancock,  the  mere  declarations  or  admissions 
of  Michael,  but  something  more — ^a  circumstantial  narration 
of  the  contract  of  sale  was  made  between  Peter  and  Michael. 
But  if  they  were  the  mere  admissions  of  Michael,  we  cannot 
stop  to  inquire  how  much  additional  weight  the  evidence  thus 
improperly  withheld  from  the  jury  might  have  had  with  them 
had  it  been  received.  We  can  readily  see  that  the  rejected  evi- 
dence might,  upon  the  state  of  lEacts  in  this  record,  have  had 
an  impartial  influence  in  the  case:  Tumley  v.  Evans^  8  Humph* 
222-224. 

The  judgment  will  be  reversed,  and  a  new  trial  awarded. 

1>SCLARATI0N8    AND    ADMISSIONS  OF    PABTT  AOADISr    HIS    InTERBST,   AJ>- 

masiBlLlTT  or,  as  Evidjbngb:  Dennis  v.  CfiapTnan,  64  Am.  Dec.  186,  an  J 
note  188;  FidaU  v.  Swift,  66  Id.  214;  Fralkk  v.  Prtsley,  65  Id.  413;  JIaxwdlr. 
flanwm,  62  Id.  886^  and  note  889;  note  to  HorUm  v.  Smkh.  42  Id.  631-633^ 


Deo.  i860.]  Bathbblt  v.  Bathbblt.*  499 

DaoLABAxioirg  ov  Vxrsob  of  TmBmntAurr  awtmr  Bsia,  Aimiiwmir.iTr 
ov,  AOAisn  Pabtt  Claixdio  undke  Hdc:  See  note  to  Pudge  ▼.  Oagwin,  4S 
Am.  Deo.  80,  81;  note  to  jS^ttfe  t.  illiiofi,  62  Id.  899;  note  to  iTorftNi  ▼.  i9fflM» 
42  Id.  831-633. 

Diwi«ARATioN8  OB  ADMSUiosrs  AB  TO  Salb.— Title  to  property  oennot  be 
ptoTed  by  evidence  of  dedamtione  of  a  former  owner  that  he  adld  it  to 
the  preaent  claimant;  WorraU  t.  Parmelee,  49  Am.  Deo.  350.  Bat  in  Thamp- 
mm  ▼.  Thomptiont  68  Id.  638» »  ▼endorse  dedarationa  after  oonfoyanoe  of  realty 
are  held  admianble  to  defeat  it. 

Admibsionb  as  E▼IDxarolI^  Obuxeallt,  are  diaffliawid  in  Prkditp  r,  MUdkO^ 
83  Am.  Dee.  268.  Aa  to  de6laratiana»  aee  note  to  Hmion  r,  SmUh^  42  Id. 
681-633. 

HxHX  NABRAnoH  OF  Etbitt  aftib  It  IB  Fully  Bn»BD  doea  not  form 
part  of  the  re$  ffetta:  Imdi  v.  Steamar  Senator,  64  Am.  Deo.  805. 

Thb  FEoroiPAL  OASB  WAS  ctTiD  in  Peophs  ▼.  Demdi,  11  Heiak.  433^  to 
the  point  that  it  ia  error  to  rejeot  eridance  of  dedarationa  and  acta  of  one 
formerly  in  poeaeasion  of  property,  made  before  he  sold  to  the  person  from 
whom  defendant  pnrchaaed,  and  under  whoee  title  defendant  daima  the  prop- 
erty. In  a  replevin  soit  it  ia  competent  for  the  plaintiff,  in  order  to  maintain 
hia  title,  to  show  in  evidence  the  dedarationa  of  the  intermediate  vendee, 
while  in  poaaeaaion,  expreeaing  the  character  and  extent  of  the  title  claimed 
by  him.  Thna  where  A  add  a  horse  to  B»  and  B  to  C,  A,  in  an  aoticn 
against  0,  may  prove  B*s  dedarationa,  while  in  poasnesion  of  the  horse,  show* 
log  the  titie  of  B;  bat  otherwise  if  the  declarations  were  made  after  B  parted 
with  the  poasession:  HUmathy.  ifollii,  6  Cddw.  484. 


Eathebly  V.  Eathbbly. 

fl  COLDWBLL,  46L] 

Fabol  EvunofOB  cannot,  as  Obnbbal  Bxtlb,  be  Abmettbd  to  CIontba* 
uor.  Add  to,  ob  Explain  Ck>NTXNT8  of  Wbittin  Will;  even  though 
the  coDseqnenoea  may  be  the  total  or  partial  failore  of  the  teetatcr's  in* 
tended  disposition. 

Pabol  Evidbnob  is  Admibsiblb  to  Explain  ob  Removb  Latint  Ambiouity 
IN  Wbittsn  Will;  bat  each  ambiguity  must  appear  upon  the  face  of  the 
paper.    If  no  ambigaity  appears,  audi  evidence  will  not  be  admitted. 

Fabol  Evidbnob  is  Sombtdcbb  Admthstblb  to  Explain  Ambiouitt  upon 
Factum  of  Will,  where  each  ambiguity  is  shown  upon  the  face  of  the 
instrument. 

AMBKiunT  xrpoN  Faotuh  Mbans,  not  Ambiouitt  upon  Ck>N8TBUOTiON, 
aa  whether  a  particular  clause  diall  have  a  particulsr  effect,  but  an 
ambiguity  as  to  the  foundation  itself  of  the  instrument,  or  a  particular 
part  of  it,  as  whether  the  testator  meant  a  particular  danse  to  be  part 
of  the  instrument,  or  whether  it  waa  introduced  with  his  knowledge; 
whether  a  codicil  was  meant  to  repubUsh  a  former  or  subsequent  will; 
or  whether  the  residuary  clause,  or  any  other  passage,  was  ncddentally 
omitted. 

Whbbb  thxrb  is  Somb  Absubditt  ob  AMBiounr  on  Faob  of  Will,  aa- 
cribable  to  something  dther  omitted  or  inserted,  and  there  ii  dear  and 
satisfactory  proof  that  the  insertion  or  omission  was  not  intended  by  tbs 
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tostator,  the  ecclesiastical  court  is  boimd  to  pronoonoe  for  the  will;  noi 
in  its  actual  state,  bat  with  its  errors  removed  or  corrected. 

CouBTS  OF  Equttt  havb  Poweb  to  Cobbigt  Mistakes  in  Wills,  wbeva 
they  clearly  appear  on  its  face,  or  are  made  to  clearly  appear  from  a 
legal  construction  of  its  terms. 

TnTATO&'s  Intention  will  Prevail  over  Word6  in  hib  Will»  and  it  ia 
the  duty  of  all  courts  to  give  effect  to  such  intention. 

IfiBTAKES  IN  Will  abb  nbveb  to  be  Intended,  if  a  reasonable  constnio- 
tion  oan  be  found  out;  and  reference  to  other  parts  of  the  will  may  be 
had  in  order  to  supply  an  omission  or  explain  a  mistake. 

BzAMPLE  OF  OMI88ION  IN  WiLL  Whioh  Equttt  WELL  SuFFLT. — Where  a 
will  shows  upon  its  face  what  properly  the  tsstator  owned;  that  he 
intended  to  dispose  of  it  all,  and  supposed  that  he  had  done  so;  that  ha 
had  disposed  of  it  all  except  one  half  of  his  land;  and  that  there  was  left 
in  the  will  an  incomplete  clause,  omitting  to  state  the  subject  of  any 
gift,  but  whioh  was  plainly  intended  to  be  the  other  moiety  of  the  land — 
a  court  of  equity  will  supply  the  omission.  The  omission  is  apparent 
upon  the  face  of  the  paper,  and  extrinsio  evidonoe  is  nnneoessary  to  sap- 
ply  it. 

Application  to  supply  an  omission  in  the  will  of  complain- 
ants'  ancestor.  The  chancellor  decreed  a  refosal  to  reform  the 
clause.  Complainants  appealed.  The  other  facts  are  stated 
in  the  opinion. 

Ed.  OoUadj/j  for  the  complainants. 

WvUiamaonSj  for  the  respondents. 

By  Court,  McEinnet,  J.  This  cause  is  brought  here  by 
appeal  from  so  much  of  the  decree  of  the  chancellor  as  refused 
to  reform  a  clause  of  the  will  of  complainants'  testator,  by 
supplying  an  omission  therein,  occasioned  by  the  inadvertence 
of  the  person  who  wrote  the  will. 

The  facts  are  these:  The  testator,  John  Eatherly,  at  the  date 
of  the  will,  was  the  owner  of  a  tract  of  land,  on  which  he  then 
lived,  in  Wilson  county;  also  of  certain  slaves,  and  a  small 
amount  of  choses  in  action,  and  other  personalty.  The  will 
bears  date  the  thirtieth  of  January,  1856,  and  it  was  proved 
and  admitted  to  record  in  proper  form  in  the  county  court  of 
Wilson.  At  its  date,  the  testator  had  two  sons,  Turner  B.  and 
John  C.  Eatherly,  and  a  married  daughter,  Dolly  C.  Young, 
wife  of  defendant  P.  B.  Young. 

The  will  first  "  bequeaths  to  "  Turner  B.  "  one  half"  of  tract 
of  land  on  which  testator  resided;  also  ''one  third"  of  the 
negroes  of  which  he  might  be  possessed  at  his  death.  The 
will  then  proceeds  as  follows:  "I  also  give  and  bequeath  to 
Turner  B.  Eatherly,  in  trust  for  the  sole  and  separate  use  of 
my  daughter,  Dolly  Caroline  Young,  wife  of  P.  B.  Young,  dur- 
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ing  her  li|e-time,  and  after  her  death  to  her  children,  or  the 
survivors  of  them."  Here  the  clause  abruptly  ends»  without 
stating  the  subject  or  thing  intended  to  be  given. 

Immediately  following  the  foregoing  unfinished  clause  comes 
this  bequest,  namely:  '^  I  further  give  and  bequeath  to  the  said 
Turner  B.,  in  trust,  for  the  said  Dolly  Caroline,  One  third  of 
the  negro  property  of  which  I  am  possessed  at  my  death, 
during  her  life-time,  and  after  her  death,  for  her  children,  or 
the  survivors  of  them«" 

Next  follows  a  bequest  to  John  C.  Batherly  of  the  other 
^one  third"  of  the  negro  property,  some  specified  articles  of 
personal  property,  and  a  note  for  one  hundred  and  fifty-five 
dollars  in  money;  and  lastly,  follows  a  residuary  clause,  by 
which  the  testator  gives  all  the  residue  of  his  personal  prop- 
erty, of  every  kind  and  nature  whatsoever,  to  his  son.  Turner 
B.,  whom  he  appoints  sole  executor  of  the  will. 

The  parol  evidence  of  the  draughtsman  of  the  will,  and 
other  witnesses,  establishes,  very  clearly,  the  intention  of  the 
testator  to  give  one  half  of  the  land  to  his  daughter,  Mrs. 
Young;  and  his  express  instructions  to  the  writer  of  the  will 
to  that  effect;  and  that  the  omission  in  the  will  was  the  mere 
result  of  mistake  and  inadvertance  on  the  part  of  the  person 
who  wrote  the  wiU,  the  testator  himself  being  blind.  This 
evidence,  however,  is  scarcely  necessary  to  be  noticed  in  this 
particular  case.  The  omission,  if  it  can  be  supplied  at  all, 
may  be  done  from  the  evidence  furnished  by  the  paper  itself^ 
without  the  aid  of  proof  dehors  the  will. 

The  question  is  one  of  importance,  and  involves  the  exer* 
cise  of  an  extremly  delicate  and  dangerous  jurisdiction,  the 
temptation  to  the  abuse  of  which  has  led  the  courts  to  hedge 
it  in  by  the  most  stringent  rules,  and  to  adopt  a  double  de- 
gree of  caution  in  its  exercise.  The  language  of  the  elementary 
books,  as  well  as  of  the  reported  cases  on  this  subject,  is  too 
often  rather  general  and  inexplicit.  The  doctrine  is  stated 
in  some  of  the  books,  in  general  terms,  that  parol  evidence 
is  not  admissible  to  supply  any  clause  or  word  which  may 
have  been  inadvertently  omitted  by  the  person  drawing  or 
copying  the  will:  1  Jarman  on  Wills,  2d  Am.  ed.,  346;  Earl  of 
Newburg's  CoMy  5  Madd.  364.  And  this  principle  is  quoted 
with  approbation  by  this  court,  in  Weatherhead  v.  SeweUj  9 
Humph.  272-300;  and  in  the  absence  of  ambiguity  on  the 
fiace  of  the  will,  its  correctness,  as  a  general  rule,  is  conceded. 

The  law  requires  that  all  wills,  with  the  isolated  exceptioiQ 
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of  noncupatiye  wills,  shall  be  in  writixig,  and  executed  with 
certain  solemnities;  and  to  these  the  role  applies,  with  pecnliar 
force,  that  parol  evidence  cannot  be  admitted  to  contradict^ 
add  to,  or  explain  their  contents,  even  though  the  conse- 
quences  may  be  the  total  or  partial  failure  of  the  testator's 
intended  disposition:  1  Jarman  on  Wills,  848. 

But  no  doubt  can  be  entertained,  in  the  present  state  of  the 
law,  in  regard  to  the  admissibility  of  parol  evidence  to  explain 
or  remove  what  may  be  regarded  as  a  latent  ambiguity  in  a 
will.  This  much  is  generally  conceded,  though  in  some  of  the 
cases  the  evidence  has  been  received  to  remove  what  mighty 
perhaps,  seem  to  be  rather  of  the  nature  of  a  patent  than  a 
latent  ambiguity.  And  it  may  here  be  observed,  that  in  cases 
of  the  sort  under  consideration,  if  a  remedy  exist  at  all,  it 
must,  under  our  judicial  organization,  be  administered  alone 
in  a  court  of  equity,  whether  the  will  be  of  personal  or  real 
property,  as  we  have  no  ecclesiastical  court,  or  court  of  probate^ 
invested  with  any  such  jurisdiction:  See  Buehancn  v.  M<Uloel^ 
8  Humph.  890,  898  [47  Am.  Dec.  622].  In  1  Williams  od 
Executors,  201,  it  is  said  that  if  there  is  an  ambiguity 
upon  the  factum  of  the  instrument,  parol  evidence  may  be 
admitted,  under  some  circumstances,  to  explain  it. 

By  ambiguity  upon  the  factum  is  meant,  not  an  ambiguity 
upon  the  construction,  as  whether  a  particular  clause  shall 
have  a  particular  effect,  but  an  ambiguity  as  to  the  founda- 
tion itself  of  the  instrument,  or  a  particular  part  of  it,  as 
whether  the  testator  meant  a  particular  clause  to  be  part  of 
the  instrument,  or  whether  it  was  introduced  with  his  knowl- 
edge; whether  a  codicil  was  meant  to  republish  a  former  or 
subsequent  will;  or  whether  the  residuary  clause,  or  any  other 
passage,  was  accidentally  omitted.  These  are  all  matters  of 
ambiguity  upon  the  factum  of  the  instrument. 

But  to  justify  the  admission  of  parol  evidence  in  such  cases, 
the  ambiguity  must  be  upon  the  fiEtce  of  the  paper;  for  where 
no  ambiguity  appears  upon  the  face  of  the  instrument,  the 
court  will  not  admit  parol  evidence:  See  cases  cited  in  1  Wil- 
liams on  Executors,  222,  and  notes;  and  particularly  the  case 
of  Fawcett  v.  Jones^  8  Phillim.  484,  where  it  was  sought  to  show 
that  the  residuary  clause  of  the  will  was  not  co-extensive  with 
the  instructions  given,  through  mere  error  and  oversight  of  the 
drawer  and  the  testator  himself.  But  Sir  John  Nichol,  upon 
an  elaborate  review  of  all  the  previous  cases  on  the  subject, 
refused  the  application,  on  the  ground  that  the  will  had  been 
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regolarly  executed,  and  there  was  no  ambiguity  apparent  upon 
the  fioce  of  it. 

But  in  the  case  of  Damar  v.  Jan89eny  commented  on  in  Fat/h 
eett  V.  JoTieSj  3  Phillim.  485,  the  testator  made  instructions  for 
a  will,  in  which  he  left  the  residuum  to  his  youngest  daughter, 
but  the  attorney,  in  writing  the  will,  omitted  the  residuary 
clause;  and  the  court  admitted  evidence  as  to  the  omission, 
and  of  the  testator's  expressing  himself  as  having  left  the 
residuum  to  his  youngest  daughter,  and  pronounced  for  the 
Instructions  as  part  of  the  will.  In  noticmg  this  case.  Sir 
John  Nichol  observes  that  there  was  an  ambiguity  on  the  fa/o^ 
of  the  will,  inasmuch  as  there  was  a  total  omission  of  any  dis^ 
posal  of  the  residue,  and  a  total  omission  of  a  provision  for  one 
of  the  testator's  daughters. 

The  result  of  the  ecclesiastical  cases  upon  the  subject  is 
stated  by  Mr.  Williams  to  be  that  where  there  is  '^some 
absurdity  or  ambiguity  on  the  face  of  the  will  ascribable  to 
something  either  omitted  or  inserted,"  and  there  is  clear  and 
satisfactory  proof  that  the  insertion  or  omission  was  contrary 
to  the  instruction  of  the  testator,  the  court  is  bound  to  pro- 
nounce for  the  will,  not  in  its  actual  state,  but  with  such  error 
first  reformed  or  corrected,  either  by  insertion  of  the  passage 
omitted  or  by  the  omission  of  that  inserted:  1  Williams  on 
Executors,  203,  204,  and  cases  cited  in  notes. 

In  1  Story's  Eq.  Jur.,  sec.  179,  it  is  said  there  is  no  doubt 
that  courts  of  equity  have  jurisdiction  to  correct  mistakes  in 
wills  when  they  are  apparent  upon  the  face  of  the  will,  or  may 
be  made  out  by  a  due  construction  of  its  terms;  for  in  cases  of 
wills  the  intention  will  prevail  over  the  words.  But  then  the 
mistake  must  be  apparent  on  .the  &jce  of  the  will,  otherwise 
there  can  be  no  relief;  for,  at  least  since  the  statute  of  frauds, 
parol  evidence,  or  evidence  dehors  the  will,  is  not  admissible 
to  vary  or  contirol  the  terms  of  the  will,  although  it  is  admis* 
sible  to  remove  a  latent  ambiguity. 

But  the  mistake,  in  order  to  lead  to  relief^  must  be  a  clear 
mistake,  or  a  clear  omission,  demonstrable  from  the  structure 
and  scope  of  the  will:  1  Story's  Eq.  Jur.,  sec.  180.  The  mistake 
must  be  clearly  made  out,  for  if  it  is  left  doubtful,  equity  will 
not  interfere:  Id.,  sec.  181;  and  see  cases  cited  in  note  2. 

In  2  Roper  on  Legacies,  1456,  it  is  said  that  although  courts 
of  equity  are  in  the  habit  of  correcting  errors  and  mistakes  in 
bequests,  yet  that  the  exercise  of  its  jurisdiction  is  to  be  re- 
sorted to  with  great  caution.    If  the  mistake  be  not  clearly 
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demonstrable,  but  is  merely  presumptive  or  conjectural,  and 
can  in  any  way  be  reconciled  with  the  rest  of  the  will|  the  court 
will  not  correct  the  supposed  mistake;  for  it  is  a  rule  of  con- 
struction that  mistakes  in  a  will  are  never  to  be  intended,  if  a 
reasonable  construction  can  be  found  out. 

It  is  essential  to  the  validity  of  a  bequest  or  devise  that  the 
subject  of  the  gift  be  capable  of  ascertainment:  2  Boper  on 
Legacies,  1450.  If,  therefore,  the  testator,  by  mistake,  wrong- 
ly describe  the  nature  or  quality  of  the  gift,  or  omit  to  describe 
it  altogether,  in  such  cases  the  bequest  or  devise  will  in  general 
be  void,  unless  by  reference  to  other  parts  of  the  will  the  mis- 
take or  omission  can  be  supplied  or  explained:  Id. 

In  Freeman  v.  Freeman^  8  Yin.  Abr.,  tit.  Devise,  51,  pi.  21, 
the  description  of  the  nature  of  the  subject  of  the  gift  was,  by 
mistake,  omitted  altogether.  The  bequest  was  to  testator's 
daughter  A,  five  hundred  and  fifty,  omitting  the  word 
/'  pounds; "  but  immediately  following  there  was  a  bequest  to 
the  daughter  B,  of  five  hundred  and  fifty  pounds.  It  was 
contended  that  the  legacy  to  A  was  void  for  uncertainty;  but 
the  chancellor.  Lord  Cowper,  held  that  the  subsequent  bequest 
to  B  explained  and  supplied  the  omission,  and  clearly  showed 
the  intention  to  give  five  hundred  and  fifty  pounds  to  A,  and 
that  the  bequest  was  as  good  and  the  description  as  certain  as 
if  the  word  '^  pounds  "  had  been  expressed. 

From  the  foregoing  authorities,  we  think  the  omission  in  the 
will  under  consideration  may  be  supplied.  The  mistake,  it 
will  be  observed,  consists  simply  in  the  omission  to  state  the 
subject  of  the  gift,  which  was  plainly  intended  to  be  the  re- 
maining half  of  his  tract  of  land.  The  mistake  is  apparent 
upon  the  face  of  the  paper,  without  resorting  to  extrinsic  evi- 
dence. The  omission,  in  the  language  of  Mr.  Story,  is  '^  de- 
monstrable firom  the  structure  and  scope  of  the  will,"  and  it 
*'  cannot  in  any  way  be  reconciled  with  the  rest  of  the  will." 

Nothing  can  be  more  clearly  established,  from  the  face  of 
the  will,  than  that  the  testator  intended  to  dispose  of  all  the 
property  he  possessed,  of  every  description;  and  it  is  equally 
clear  that  he  supposed  that  he  had  done  so  by  the  will.  The 
will  upon  its  face  shows  what  property  he  owned.  All  the  per- 
sonal property,  including  slaves  and  choses  in  action,  is  spe- 
cifically bequeathed.  One  half  of  his  tract  of  land  is  also 
devised,  specifically,  to  his  son,  Turner  B.,  in  his  own  right; 
the  omission,  therefore,  to  dispose  of  the  other  moiety  of  the 
land,  where  the  intention  to  dispose  of  all  his  estate  is  so  fully 
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manifested,  is  such  an  ''  absurdity  or  ambiguity  on  the  fajce  of 
the  will "  as,  according  to  the  authorities  before  referred  to, 
would,  perhaps,  let  in  extrinsic  evidence  to  remove  it  But 
the  present  case  does  not  call  for  the  introduction  of  extrinsio 
evidence  to  remedy  the  mistake. 

The  &ce  of  the  will  itself  not  only  demonstrates  the  mistake, 
but  likewise  furnishes  the  evidence  by  which  the  palpable 
omission  may  be  supplied. 

We  have  the  incomplete  clause  in  the  will,  formerly  written, 
fio  far  as  it  goes,  demonstrating  the  purpose  and  intention  of 
giving  some  other  property  (not  disposed  of  in  the  will  as  it 
fltands)  to  Turner  B.  Eatherly,  in  trust  for  Dolly  C.  Young 
for  life,  with  remainder  to  her  children.  What  property  was 
intended  to  be  given  by  this  clause?  The  will  itself  answers 
this  question — ^it  was  the  other  moiety  of  the  land;  for  the  will 
disposes  specifically  of  everything  else  he  possessed;  and  the 
remaining  half  of  the  land,  not  in  terms  disposed  of,  as  the 
will  now  stands,  is  therefore  the  only  subject  which  the  un- 
finished clause  of  the  will  could,  by  possibility,  have  contem- 
plated. 

It  is  not  admissible  to  suppose  that  the  testator  caused  this 
clause  to  be  framed,  without  really  intending  thereby  to  make 
any  gift  for  the  benefit  of  his  daughter  and  her  chfldren.  We 
are  consequently  forced  to  the  conclusion  that  the  subject  of 
the  gift  was,  by  inadvertence,  unintentionally  omitted. 

And  as  the  intention  to  dispose  of  all  his  property  is  mani- 
fest, and  yet,  in  fact,  part  of  the  land  is  not  in  terms  disposed 
of,  the  conclusion  is.  inevitable  that  the  subject  of  the  gift, 
omitted  in  the  clause  referred  to,  was  the  moiety  of  the  land. 

Upon  any  other  hypothesis,  it  is  impossible  to  reconcile  the 
intention  of  the  testator  with  the  facts  appearing  upon  the 
face  of  the  will. 

It  will,  therefore,  be  decreed  that  the  omission  be  supplied, 
and  the  will  reformed  accordingly. 

Decree  of  the  chancellor  reversed. 
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Nashville  and  Ghattakooga  R  IL  Go.  v.  Elliott. 

W  CohDwmLL,  eil.1 
RiJLBOAD  CoicPAinr,  as  Ck>iaK0i9  Carbub,  is  Liabui  as  Ihsubbe  for  ih» 

■af e  transportation  of  goods  and  of  the  baggage  of  paaaengen. 
Leabiutt  or  Railboad  OoicPAinr  loa  Ihjubt  to  Pasbotosb  n,  that  ^btt 

oompany  is  held  boand  to  the  highest  degree  of  oare  and  diligenoe;  and 

is  responsible  for  all  injuries  to  passengers  resolting  from  the  sligjhtsst 

neglii^snoe  or  want  of  skill  or  pmdence. 

BBBVABT   OB   ExPLOTBB  or  RAn.BOAT)   OOKPANT,  Wbo   VOLDirrABILT  Bb- 

OAflBS  TO  Sbbtb  It,  is  preaamed  to  know  that  there  ase  eKtraofdinaxx 
dangers  insepantUe  from  such  senrioe,  which  hnman  eare  and  f <n  nsight 
cannot  guard  against. 

Ekflotbb,  Who  Volubtabilt  Eboaobs  to  Sbetb  lUniBaAT>  OoMVAinr,  in- 
view  of  all  the  haards  to  which  he  will  be  exposed,  nndartakes^  a» 
between  himself  and  his  employer,  to  ran  all  the  ordinary  risks  of  tiir 
service;  and  this  indndes  the  risk  of  injuries,  not  only  from  his  ow& 
want  of  skill  or  care^  but  likewise  the  risk  of  injuries  from  the  nes^igenoe^ 
of  his  fellow-senrants.  But  this  doctrine  is  subject  to  the  q[ualificatiiA 
that  the  employer  must  take  care  not  to  expose  the  servant  to  any  risk, 
by  associating  him  with  other  servants  wanting  in  ordinary  akiU  or  cars^ 
or  by  the  use  of  unsafe  or  unsuitable  machinery,  or  by  other  oulpabl» 
negligence. 

Bauboad  Compabt  u  bot  Liablb  bob  Ibjubt  to  Bkplotbb^  wbbb.^A. 
railroad  company  is  bound  to  see  that  its  road  is  in  good  order,  and  sals;. 
and  that  the  engines,  etc,  are  perfect  and  properly  constructed  aooord* 
ing  to  the  present  state  of  the  art;  and  to  have  competent  and  prndsBt. 
engineers.  If  the  road  and  machinery  are  safe  and  perfect^  and  by  aosi- 
dent  the  locomotive  runs  off  the  track  and  injurea  a  servant  of  the  con* 
pany,  the  latter,  in  the  absence  of  any  fault  or  negligenoe  on  their  part^ 
will  not  be  responsible  for  such  injury. 

KiniBOAD  COKPAXTT   IS  LlABLB  BOB  LtJUBT  TO  BHPLOTBi;  WBBB.— Whsra* 

a  locomotive,  by  accident,  runs  off  the  track  and  injures  a  servant  of  Iba- 
railroad  company,  the  latter  is  liable  to  the  servant  for  such  injury  if  it 
was  occasioned  by  any  imperfection  in  the  road  or  machinery,  of  whid^ 
the  company  had  knowledge,  or  of  which  th^,  in  the  exercise  of  ordi- 
nary care,  might  have  known;  or  by  associating  the  servant  with  oilier 
servants  wanting  in  ordinary  akiU  or  care;  or  by  other  eatable  ni&ifi' 
gence  on  the  part  of  the  company. 

I^^M^AT^  OOICPABT  IB  OBUOBD  TO  SbB  THAT  EBOXNBi  ABD  APPABAIUB  ABB- 

SuirASLB,  SumoDEMT,  and  "as  safe  as  care  and  akiU  can  make  tiMooL* 
This  general  doctrine  is  regulated  by  the  proportion  and  inqportaaM  cf- 
the  business,  and  the  perils  incident  to  it.  But  if  an  eogine^  though  not 
eonstracted  aooordiTig  to  the  latest  model,  is  shown  to  be  aale^  and  a» 
well  adapted,  in  all  respects,  to  the  servioe,  as  one  of  more  rsosnt  iiifi»» 
tion,  but  of  different  constraction,  it  is  sufficient. 
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KoncB  TO  Aomrr  nr  TBAHSAcnoiis  ior  Whiob  Hb  n  Smpx^otsis  and 
within  the  scope  of  the  enthority  coofided  to  him,  is  notloe  to  the  prinp 
eipely  and  applies  equally  to  a  oorporatioii  as  to  a  natural  pecaom. 

If  Ehqdibbb  or  Railboad  Goxfant  Knows  that  Road  or  Machzrxbt 
D  DEWEcnvK,  his  knowledge  is  knowledge  of  sach  defect  on  the  part  of 
the  company. 

IWAirr  KAT  Makb  Somb  Oobtbaots  with  Tbikd  PsBflom^  whidi  will  h# 
Unding  nntQ  aToided  by  him,  or  vntil  the  parent  asserts  his  paramonat 
aathority  to  pat  an  end  to  the  contract  by  reclaiming  the  sernoes  of  hi» 
minor  child.    A  contract  for  the  infant's  benefit  is  on^  of  this  kind. 

IwAirr's  Ooin&AOT  to  Skbtb  RAn.noAn  CoMPAinr  as  Ebcplotxb  a  Vaus^ 
as  between  himself  and  the  company;  and  want  of  the  previous  coosant 
of  the  parent  does  not  avoid  it.  It  remains  good  until  either  the  parent 
or  his  minor  diild  puts  an  end  to  it. 

Wbbbb  Setxbal  Ssryants  abb  Emtlotbd  zh  Cohmov  Sbrtigb,  and  one 
of  them  suffars  an  injury  by  the  neglect  or  want  of  care  of  another,  while 
th^  are  jointly  cngeged  in  the  same  service,  he  cannot  recover  against 
the  emplc^rer  for  such  injury,  in  the  alisenee  of  any  firalt  en  the  lattar^* 


Ca8B.    The  factB  are  stated  in  the  opinion. 

Frank  EtteU  and  Arthur  S.  Colyarj  for  the  plaintiffs  in  error.. 

Peter  Tumey  and  John  SpuHoelf  for  the  defendant  in  error* 

By  Court,  McEinnsy,  J.  This  was  an  action  on  the  casOi. 
brought  by  Elliott  to  recover  damages  for  an  injury  to  his  per- 
son while  in  the  employ  of  the  company.  Judgment  wa» 
rendered  in  his  fSavor  for  two  thousand  dollars. 

It  appears  that  Elliott  had  been  employed  by  the  company, 
at  thirty  dollars  per  month,  as  a  hand  on  a  locomotive-engino 
known  as  the  Cumberland;  and  his  business  was  to  pass  wood 
from  the  tender  to  the  fireman.  This  engine  was  kept  and 
used  for  the  purpose  of  pushing  freight  trains  up  the  Cumber^ 
land  mountain  at  the  tunnel,  the  grade  on  both  sides  being 
yery  heavy.  On  that  i>art  of  the  road  on  which  this  extra  ser- 
vice was  rendered,  there  was  a  curved  embankment  of  some 
twelve  or  fourteen  hundred  feet  in  length;  and  a  breach  having 
been  made  in  the  embankment  by  a  flood,  a  trestle-frame 
bridge  was  placed  therein,  of  some  one  hundred  and  fifty  feet 
in  length.  The  bridge,  it  seems,  was  placed  some  little  dis- 
tance out  of  the  old  track;  in  consequence  of  which,  especially 
at  one  end,  the  curve  ''was  made  harder,"  and  perhaps 
more  difficidt  for  trains  to  pass  from  the  embankment  onto 
the  bridge.  Shortly  after  the  completion  of  the  bridge,  the 
engine  Cumberland,  in  pushing  a  freight  train,  immediately 
after  getting  on  the  bridge,  ran  off  the  track  and  fell  over,  kill* 
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ing  the  fireman,  and  inflicting  i^jnries  upon  Elliott,  by  which 
he  is,  to  some  extent,  disabled  for  life. 

Two  grounds  of  recoTery  were  assumed:  1.  That  the  ix^orj 
was  occasioned  by  the  imperfect  construction  of  the  bridge; 
and  2.  That  the  engine,  from  its  construction,  was  not  adapted 
to  run  safely  in  a  curve. 

The  Cumberland  was  what  is  called  "  an  eight-wheel  con- 
nected engine,"  without  trucks,  weighing  nearly  thirty  tons. 
The  weight  of  the  proof  is,  that  it  was  a  first-class  and  perfisct 
engine  of  its  kind.  But  there  is  some  conflict  in  the  proof  as 
to  its  adaptedness  to  the  particular  purposes  for  which  it  was 
used.  The  proof  is  satisfEM^ry,  on  the  one  hand,  that  an  en* 
gine  of  this  construction  is  peculiarly  suited  for  heavy  freight 
trains,  where  there  are  high  grades  to  be  overcome,  because  ct 
the  greater  adhesion  of  the  wheels  to  the  iron  rails;  and  be- 
cause, likewise,  such  an  engine  can  be  run  backwards  with  as 
much  ease  and  safety  as  forwards;  and  that,  in  both  these 
respects,  it  has  greatly  the  advantage  of  a  four-wheel  engine 
with  trucks.  But  on  the  other  hand,  the  weight  of  the  proof 
seems  to  be  that  the  latter  kind  of  engine  is  safer  and  better 
adapted  for  running  over  curves;  that  the  trucks  follow  the 
curve  and  guide  the  engine  with  greater  facility  and  certainty 
than  the  larger  wheels  of  the  former  kind  of  engine,  which, 
from  the  construction  of  the  machine,  have  but  a  slight  lateral 
motion,  and  consequently  incline  to  pursue  a  straight  line. 
Upon  this  point,  however,  the  proof  is  conflicting,  and  facts  are 
stated  by  some  of  the  witnesses,  purporting  to  be  the  result  of 
actual  experiments,  which  tend  to  show  that  the  Cumberland 
had  followed  curves  which  ordinary  four-wheeled  engines,  with 
trucks,  had  failed  to  do  without  running  off. 

It  is  shown  in  the  proof  that  the  Cumberland  was  procured 
for  this  particular  service,  and  that  it  had  been  thus  used  for 
a  period  of  two  years  or  more,  before  the  accident  referred  to^ 
without  any  complaint,  so  far  as  we  learn  from  the  record, 
that  it  was  in  any  respect  unsuited  to  the  service,  or  at  all  un- 
adapted  to  any  curvature  of  the  road. 

Upon  the  whole  record — ^if  the  question  of  fact  were  open  for 
our  determination — we  should  hesitate  to  say  that  the  com- 
pany had  been  guilty  of  any  such  negligence  or  fault,  either 
as  respects  the  construction  of  the  bridge  or  the  engine,  as 
would  entitle  Elliott,  as  their  employee,  to  maintain  his 
action. 

But  the  facts  have  been  settled  by  the  jury,  and  if  ths 
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instractions  of  the  court  shall  be  found  unexceptionable,  we 
are  not  at  liberty  to  disturb  their  verdict 

It  should  be  stated  that  the  engineer  who  conducted  the 
locomotive  at  the  time  it  ran  off  the  bridge,  and  who  had  been 
employed  in  that  capacity  for  some  five  months  before,  was 
examined  as  a  witness  for  the  plaintiff.  He  stated  that  the 
engine's  running  off  was  not  by  reason  of  any  negligence  on 
his  part,  or  of  the  other  hands.  He  fiirther  stated  that,  after 
the  bridge  was  completed,  he  had  run  the  engine  over  it, 
safely,  five  times,  and  in  crossing  the  sixth  time  it  fell  off; 
that  there  is  a  difference  in  running  on  wet  and  dry  rails; 
that  when  the  rails  are  wet  the  Motion  is  less,  and  ''the  engine 
will  slip  round  the  rails  more  easily;"  that  in  crossing  the 
bridge  the  first  four  times  the  rails  were  wet  by  rain,  and  the 
fifth  time  he  wet  the  rails  before  crossing;  but  the  last  time, 
when  the  engine  ran  off,  he  omitted  to  do  so,  though  the  rails 
were  dry. 

In  considering  this  case,  it  must  be  borne  in  mind  that 
the  servant  of  a  railway  company,  who  receives  an  injury 
while  in  the  performance  of  the  duties  of  his  service,  stands 
upon  a  very  different  footing  from  a  passenger  traveling  on 
the  train,  as  regards  the  liability  of  the  company.  Although 
railway  companies  are  not  held  liable  as  insurers  of  the  safety 
of  passengers  as  they  are  as  common  carriers  of  goods,  and 
of  the  baggage  of  passengers,  yet  the  rule  in  regard  to  the 
degree  of  care  and  vigilance  exacted  fix>m  them,  as  laid  down 
in  several  cases,  is  an  extremely  rigorous  one.  They  are  held 
bound  to  the  highest  degree  of  care  and  diligence,  and  are  an- 
swerable for  all  injuries  to  passengers,  resulting  from  the 
slightest  negligence,  or  want  of  skill  or  prudence:  Redfield  on 
Railways,  c.  17,  sec.  1,  and  notes;  Philadelphia  etc.  R,  R.  Co. 
V.  Derby,  14  How.  488. 

But  as  to  the  servants  of  the  company,  the  rule  is  different. 
The  servant,  on  entering  into  the  service,  knows,  or  is  taken  to 
know,  that  there  are  extraordinary  dangers  inseparable  from 
such  a  service,  which  human  care  and  foresight  cannot  always 
guard  against.  He  is  not  bound  to  incur  these  known  perils, 
incident  to  the  service,  and  may  refuse  to  do  so;  or  he  may, 
as  far  as  can  be  done,  provide  for  them,  in  the  rate  of  com- 
pensation or  otherwise.  But  if  he  voluntarily  engages  to 
serve,  in  view  of  all  the  hazards  to  which  he  will  be  exposed, 
it  is  well  settled  that,  as  between  himself  and  his  employer, 
he  undertakes  to  run  all  the  ordinary  risks  of  the  service; 
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and  this  includes  the  risk  of  injuries,  not  only  from  his  own 
want  of  skill  or  care,  but  likewise  the  risk  of  injuries  from 
the  negligence  of  his  fellow-servants.  This  doctrine,  however, 
must  be  taken  with  the  qualification  that  the  employer  must 
take  care  not  to  expose  the  servant  to  any  risk  by  associating 
him  with  other  servants  wanting  in  ordinary  skill  or  care,  or 
by  the  use  of  unsafe  or  unsuitable  machinery,  or  other  culpa* 
ble  negligence:  Bedfield  on  Railways,  c.  17,  sees.  1-S,  and 
notes. 

Having  stated  these  general  principles,  we  proceed  to  notice 
the  exceptions  to  the  instructions  of  the  court. 

The  court,  in  substance,  stated  to  the  jury  that  the  company 
were  bound  to  see  that  the  road  was  in  good  order  and  safe, 
and  that  the  engines,  etc.,  were  perfect  and  properly  con« 
structed,  according  to  the  present  state  of  the  art;  and  also  to 
have  competent  and  prudent  engineers;  that  if  the  road  and 
machinery  were  safe  and  perfect,  and  the  locomotive  by  acci- 
dent  ran  off  the  track,  and  caused  an  injury  to  the  plaintiff, 
the  company,  in  the  absence  of  any  fSault  or  negligence  on 
their  part,  would  not  be  responsible.  But  if  the  injury  was 
occasioned  by  an  imperfection  in  the  road  or  machinery,  the 
company  would  be  responsible  for  it;  provided  the  latter  had 
knowledge  of  such  defects,  or  in  the  exercise  of  ordinary  care 
might  have  known  it.  The  court  frirther  stated  that  if  either 
the  road  or  machinery  was  defective,  and  that  fact  was  known 
to  the  engineer,  that  would  be  knowledge  on  the  part  of  the 
company. 

It  is  supposed  the  court  erred  in  holding  that  the  company 
were  bound  to  see  to  it  that  their  engines  and  machinery  were 
perfect,  and  constructed  according  to  the  present  improve- 
ments in  the  art  In  support  of  this  exception,  we  are  referred 
to  the  note  of  a  late  English  case,  cited  in  Redfield  on  Railways, 
695,  which  holds,  according  to  the  note,  that  when  an  injury 
happens  to  a  servant  in  the  use  of  machinery  in  the  course  of 
his  employment,  it  will  not  render  the  master  liable  that  he 
has  in  use  in  his  works  an  engine  or  machine  less  safe  than 
some  other  in  general  use. 

The  facts  of  the  case  to  which  this  principle  was  applied  are 
not  stated  in  the  note;  and  all  that  need  be  said  of  it  is,  that 
such  a  principle  cannot  be  admitted  as  applicable  to  railway 
companies.  The  principle  laid  down  in  the  charge  is  sus- 
tained by  several  authorities.  The  general  doctrine  is,  that  in 
proportion  to  the  importance  of  the  business,  and  the  perils 
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incident  to  it,  is  the  obligation  of  the  comiMiny  to  sje  that  the 
engines  and  apparatus  are  suitable,  sufficient,  and  "as  safe  as 
care  and  skill  can  make  them:"  Hegeman  v.Wutem  R,  R.  Co.^ 
16  Barb.  353,  dted  in  Redfield  on  BailwaTS,  o.  17,  sec.  1,  in 
notes. 

To  be  sure,  if  the  engine  in  question,  though  not  constructed 
■ooording  to  the  latest  model,  were  shown  to  be  safe,  and  as 
well  adapted  in  all  respects  to  the  service  as  one  of  more  re- 
cent invention  of  different  construction,  that  would  be  suffi- 
cient. And  the  charge  is  not  inoomi>atible  with  this  view;  it 
sflsomes  that  the  latter  possesses  advantages  over  the  former 
in  regard  to  safety  or  otherwise. 

The  next  exception  to  the  charge  is  the  principle  stated  by 
the  court,  that  the  company  was  chargeable  with  knowledge 
of  a  defect  in  the  road  or  machinery  possessed  by  an  engineer 
in  their  employ. 

This  objection  is  not  tenable.  The  established  rule  that 
notice  to  an  agent  in  the  transactions  for  which  he  is  em- 
ployed, and  within  the  scope  of  the  authority  confided  to  him, 
is  notice  to  the  principal,  applies  equally  to  a  corporation  as  to 
a  natural  person:  Angell  &  Ames  on  Corporations,  299, 801. 

In  general,  the  only  mode  in  which  a  corporation  aggregate 
csn  act  is  through  the  intervention  of  agents,  either  specially 
designated  by  the  act  of  incorporation,  or  appointed  and  au- 
thodzed  by  the  corporation  in  pursuance  of  it:  Angell  &  Ames 
€n  Crorporations,  266.  And  the  corporation  is  responsible  finr 
the  acts  of  the  agent;  and  of  neoessily,  the  knowledge  of  a 
fiust  by  the  agent,  directly  connected  with  the  duties  of  the 
bnsinees  confided  to  his  care,  must  be  chargeable  to  the  corpo- 
ration: Id.  302;  Redfield  on  Railways,  880. 

The  tendency  of  the  course  of  decision  is  to  give  the  agents 
of  railway  companies  a  liberal  discretion,  and  to  hold  the  com- 
panies liable  for  their  acts  within  the  most  extensive  range  of 
their  chartered  powers:  Redfield  on  Railways,  880.  And  it 
bas  been  suggested  with  much  plausibility  that,  in  respect  to 
corporations,  the  legal  entity  should  be  regarded  as  virtually 
always  present  in  the  person  of  any  of  the  employees,  within 
the  range  of  the  employment:  Id.  384,  386. 

The  proof  shows  that  the  plaintiff,  Elliott,  was  under  the  age 
of  twenty-one  years  at  the  time  of  receiving  the  iiqury.  It 
appears,  however,  that  at  the  time  of  entering  the  service  of 
the  company  he  was  the  head  of  a  fitmily,  having  a  wife  and 
me  child. 
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On  the  trial,  much  stress  seems  to  have  been  laid  on  the 
fact  of  the  plaintiff's  minority,  as  taking  the  case  out  of  the 
operation  of  the  ordinary  principles  governing  the  liability  of 
railway  companies  for  injuries  to  persons  in  their  employ- 
ment. Upon  this  point,  his  honor  instructed  the  jury  that  if 
the  plaintiff  was  under  the  age  of  twenty-one  at  the  lime  of 
his  contract  to  enter  into  the  service  of  the  company,  the  con* 
tract  "  was  void,  and  not  binding  on  him,  and  would  not  place 
him  in  the  attitude  of  an  employee;"  and  '4f  the  defendants 
took  him  upon  their  road  to  labor,  and  whilst  there,  by  the 
negligence  of  its  agents,  or  defects  in  the  road  or  machinery, 
the  plaintiff  was  injured,  the  defendant  would  be  responsible 
for  it."  Such  his  honor  stated  to  be  the  law,  unless  it  were 
shown  ''  that  the  plaintiff  had  a  fSather  living,  and  that  he  per- 
mitted him  to  act  for  himself; "  that  the  father's  consent  to 
the  contract  would  be  necessary  ''  to  make  him  an  empli^yee** 
of  the  company. 

This  instruction,  in  the  unqualified  terms  in  which  it  i» 
stated,  is  not  correct.  It  is  certainly  true  that  a  fSeither  has 
the  legal  right  to  the  control  and  services  of  his  child  until  he 
attains  the  age  of  twenty-one  years;  but  it  by  no  means  fol- 
lows from  this  that  an  infant  is  incapable,  under  any  circum- 
stances, of  making  a  binding  contract  without  the  express 
consent  of  his  parent  It  is  well  settled  that,  notwithstand- 
ing the  general  incapacity  of  infants  to  enter  into  absolutely 
binding  contracts,  yet  they  may  make  some  contracts  which 
will  be  binding,  at  least  until  avoided  by  them — such  as  con- 
tracts for  their  benefit.  The  rule  upon  this  subject,  as  laid 
down  in  Keane  v.  Boycottj  2  H.  Black.  611,  has  been  frequently 
approved  by  this  court:  See  cases  in  1  Meigs's  Dig.,  sec.  1116. 
It  is  this:  ^'  That  when  the  court  can  pronounce  the  contract 
to  be  to  the  infiEmt's  prejudice,  it  is  void;  and  when  to  his 
benefit,  as  for  necessaries,  it  is  good;  and  when  the  contract  is 
of  an  uncertain  nature,  as  to  benefit  a  prejudice,  it  is  avoida- 
ble only  at  the  election  of  the  infant:"  2  Kent's  Com.  193. 

A  contract  of  apprenticeship,  it  is  said,  is  generally  to  be 
regarded  as  for  the  benefit  of  an  inflEmt,  and  therefore  he  may 
make  a  legal,  binding  contract  of  apprenticeship:  Duu  v.  Free- 
manj  4  T.  B.  196;  King  v.  Arv/ndel,  6  Man.  &  Sel.  257.  So  it 
is  held  a  contract  of  hiring  and  service  may  be  beneficial  to 
an  in&nt,  and  would,  generally  speaking,  be  binding  upon 
him,  and  may  be  made  even  with  his  own  father:  King  v. 
ChiUesfordf  4  Bam.  &  Cress.  94;  Smith's  Master  and  Servant^ 
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6;  2  Law  lib.,  6th  ser.;  Wood  v.  Fenwick^  10  Mee.  &  W.  195. 
This  doctrine  is  not  to  be  questioned.  It  does  not,  of  conrse, 
counteract  the  father's  right  to  the  services  of  his  in&nt  child, 
or  his  right  to  reclaim  the  custody  and  services  of  the  infant, 
who  may  have  hired  himself  to  another  with  the  parent's  con* 
sent.  But  it  is  clear  that,  as  between  the  infant  and  the  third 
person,  the  contract  of  hiring  and  service  is  not  rendered  inop* 
erative  and  void,  on  the  part  of  the  in&nt,  merely  for  want  of 
the  previous  consent  of  tiie  parent.  It  remains  binding  until 
avoided  by  the  infant,  or  until  the  parent  asserts  his  para- 
mount  right  to  put  an  end  to  it,  by  reclaiming  his  minor  child. 

Hence  it  follows  that  the  plaintiff,  by  his  contract  with  the 
company,  so  long  as  he  assented  to  it,  was  as  fully  in  the  con- 
dition of  a  servant  or  employee  of  the  latter  as  if  he  had  been 
of  full  age. 

The  charge  being  clearly  erroneous  in  assuming  that  Elliott 
did  not  stand  in  the  relation  of  servant  to  the  company,  we 
need  not  stop  to  comment  on  the  different  measure  of  liability 
supposed  to  rest  upon  the  latter,  on  this  mistaken  assumption. 

There  is  another  matter  in  the  case  which  deserved  to  .have 
been  submitted  to  the  jury.  Assuming  it  to  be  true,  as  the 
proof  tends  to  establish,  that  an  engine  of  the  construction  of 
the  Cumberland  was,  in  all  respects,  better  adapted  to  the 
special  service  for  which  it  was  procured  and  used,  namely, 
pushing  freight  trains  up  a  heavy  grade,  than  any  other  kind 
of  engine  yet  invented,  except  in  the  singular  particular  of  not 
following  a  curve  with  as  much  facility  or  safety;  and  assum- 
ing also  (as  the  testimony  of  the  engineer  would  seem  to  war- 
rant) that  this  difficulty  might  have  been,  in  whole  or  in  part, 
obviated  by  wetting  the  rails — ^now,  if  the  engineer,  whose 
duty  it  was  to  have  taken  this  precaution,  if  necessary,  ne- 
glected to  do  so,  it  would  have  been  a  proper  inquiry  for  the 
consideration  of  the  jury,  whether  this  negligence  of  the  engi- 
neer caused  or  contributed  to  the  running  off  of  the  engine. 
And  if  this  were  so,  the  case  would  be  governed  by  the  principle 
before  alluded  to,  that  where  several  servants  are  employed 
in  a  common  service,  and  one  of  them  suffers  an  injury  by  the 
neglect  or  want  of  care  of  another,  while  they  are  jointly  en- 
gaged in  the  same  service,  he  cannot  recover  against  the  em- 
ployer for  such  injury,  in  the  absence  of  any  fault  on  his  part, 
because  the  injury  was  occasioned  by  the  negligence  of  his 
fellow-servant,  and  not  of  the  employer;  the  hazard  of  injury, 
not  only  from  his  own  want  of  proper  care  and  vigilance,  but 
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on  the  pari  of  his  rallowHservants,  also,  being  one  of  the  lislu 
which,  as  between  himself  and  employer,  he  is  suppoeed  to  have 
taken  upon  himself  by  the  contract.  The  case,  however,  in 
this  aspect,  was  not  submitted  to  the  consideration  of  the  jury. 

If  it  were  impossible  for  the  company  to  procure  an  engine 
exactly  fitted  for  all  the  purposes  in  view,  then  it  was  tibeir 
solemn  and  imperative  duty  to  select  one  of  such  model  as,  on 
the  whole,  would  be  safest,  as  respects  human  life.  To  this 
consideration,  all  others  must  be  made  to  yield,  at  whatever 
sacrifice  in  a  pecuniary  point  of  view. 

For  the  error  in  the  charge,  in  regard  to  the  efiect  of  the 
plaintiff's  minority,  we  feel  constrained  to  reverse  the  judg- 
ment, and  award  a  new  triaL 


CoHMON  Cabbixb  IB  LiABLi  AS  IXBiTBSB  foT  uSe  tmwportstioii  ol 
goods  aad  baggage  of  pasaengers:  Powell  t.  MiBs,  64  Am.  Dec  168;  Tram' 
fxniation  Co.  ▼.  Tkrs,  Id.  394,  and  note  412;  Fergtu9(mY,  Brtnty  71  Id.  683; 
and  coUected  eases  in  note  thereto  687;  Webh  t.  PUtOmrgh  etc  R.  R.  Ox*  75 
Id.  490,  and  oases  collected  in  note  to  same  497;  and  this  is  the  liability  of  a 
railroad  company:  DiU  t.  8o¥ih  CaroUna  R.  R.  Co.,  82  Id.  407. 

Cabbiers  of  Pa8BIN0IB8  abb  mot  Insubbbb  of  their  safety,  bat  are  liable 
for  negligence:  See  extended  note  to  Segeman  v,  Wetiem  R,  R,  CorporcOkm^ 

64  Am.  Dec  625;  Oalemi  etc  R.  R.  Co.  ▼.  Fajf^  63  Id.  323,  and  cases  eolleoted 
in  note  thereto  333. 

Cabbibbs  or  PASBiiroBBS  ASB  fiouHD  TO  KismjiHS  Hzohbbt  Dbiobb  ov 
Cabb,  and  sm  liable  for  the  sli^test  n^e^Ugenoe:  Chtma  eic  R.  R.  Co.r,Fm^ 
63  Am.  Dec  323^  and  odDected  cases  in  note  to  same  333;  note  to  Amsbr  ▼. 
New  York  Central  R.  R.  Co.,  72  Id.  632. 

RaUBOAD  IB  BOUITB  TO  EbBP  ITS  BOAD  ANB  MAOHINBBmf  GoOD  QbDBB 

and  to  adopt  safe  means  to  present  accidents:  VitUburg  etc,  R,  R.C(k  t.  Pai' 
ton,  66  Am.  Dec  662;  PenneyUfania  R,  R.  Co.  t.  Aepell,  62  Id.  323,  endnote 
327;  Oaknaete.  iZ.  i?.  Cb.  ▼.  iV^,  63 Id.  323;  CurtiBy.  Rochuter  etc.  R.  A  Co,, 
76  Id.  268.  As  to  company's  obligation  to  introdnce  imprcremants,  etc,  see 
£MthY.New  York  etc  R.  R.  Co.,  75 IL  ^05,  ojid  note  310;  Curtie  v.  Rochester 
etc  R.  R.  Co.,  Id.  268;  bnt  a  carrier  is  not  liable  for  latent  defects  of  such 
a  character  that  no  skill,  care,  or  foresight  oonld  ha^  detected  theb  existence: 
See  note  to  ffegeman  y.  Wetiem  R.  R.  Corporation,  64  Id.  628. 

LiABnjTT  or  Masteb  iob  Iitjubt  to  Sbbtamt  bt  Nbqlxqbngb  of  FkL- 
LOW-sxBYABT:  See  Waehlmm  ▼.  NaehMe  etc  R.  R.  Co.,  75  Am.  Dec  784,  and 
note  789;  Smith  y.  New  York  etc  R.  R.  Co.,  Id.  305,  and  note  310,  oontalnim 
ooUected  cases;  Cox  ▼.  Keahef/,  76  Id.  325;  extended  note  to  Mwrrag  r,  8.  C 
R.  R.  Co.,  36  Id.  279-29a 

Sbbyabt  AflsuiOES  BiBK  IvamxiiT  to  Sbbviob,  Bia:  See  Noifee  ▼.  Smkk, 

65  Am.  Dec  222,  and  cases  in  note  to  same  225;  lUmois  Chiiral  R.  R,  Co.  t. 
Cox,  71  Id.  298;  extended  note  to  Mwrray  ▼.  8.  C7.  it  i?.  Co.,  36  Id.  281. 

KoTiCB  TO  AoBNT  IS  NonoB  TO  PBiNOiPAii,  while  the  former  is  acting 
within  his  anthority:  See  note  to  Weteeer  ▼.  i>eiiifoii,  61  Am.  Dec  789;  JWm* 
en*  etc  Bank  y.  Payne,  68  Id.  362  and  note  867. 
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Oboss  Nbguozncb  or  BIastbr  in  hot  Khowino  Dmomrs  Conditiom 
or  LoooMonvB,  whereby  sexrant  is  injured,  will  make  him  UaUe;  i^pyet  ▼. 
Smith,  66  Am.  Dea  222;  and  note  226. 

Iirxiirr  kat  OosmAor  to  Fdbvbb  hxb  Labor  to  Akotsib:  See  note  to 
Stam  T.  Demiiaomt  23  Am.  Deo.  669;  and  the  fact  that  an  injured  aervant  is  a 
minor  doea  not  a&ot  hia  legd  xi^tB»  whore  he  has  received  injnriea  while  in 
the  aemoe  of  a  raihraad  oompaay:  See  note  to  Mwmtff  t.  8.  O.  R*  22.  Obb»  86 

Tbb  nonsFAL  oan  was  onsD  in  each  dt  the  following  anthocitiei^  and 
to  the  point  stated:  Iho  onlj  mode  in  which  a  ooKpomtioii  aggregate  can  aot 
is  throng  the  intervention  of  their  agents:  LomkMe  €te,R.R.Ckkr.  QarrtU, 
8  Leo»  449.  A  contcaot  of  a  personal  kind,  or  relating  to  personal  ptopertj» 
whether  execnted  or  exeoatoiy,  may  be  avoided  nnder  age  and  immediately: 
Lamauitr  ▼.  LameatUr,  18  Id.  181.  Ihe  prinoipal  caee  ia  referred  to  in  QuA- 
He  ▼.  JMiroad;  11  Id.  879^  aa  giving  the  mle  goveming  an  employer's  dntj 
as  to  machinery  nsed  in  his  bnsinesBL  In  tlio  same  casc^  and  en  the  same 
page,  after  stating  the  mle  that  the  aervant  takea  the  liaks  inseparable  from 
his  employment,  Bodfleld's  qnalifioation  of  the  mle  is  stated  aa  hi  the  princi* 
pal  eaee.  On  page  880  of  the  same  case^  the  true  mle  as  to  the  duty  d  the 
master  is  said  to  be  that  it  ia  aheofaite  to  nae  active  diUgenoe  to  prevent  im- 
proper or  nnsafe  toob  or  implements  being  foniahed  an  employee^  by  whicii 
he  may  be  in jnred.  The  servant  on  entering  into  service  know%  or  is  taken 
to  know,  that  there  are  ertraordinary  dangers  inseparable  from  soch  swios^ 
which  human  oare  and  fcresi^t  cannot  always  gnard  sgatnst;  and  an  em- 
ployee^ aa  between  himself  and  his  employer,  nndertakes  to  im  all  the 
ordinaiy  liaks  of  the  ssrvios^  and  this  inrliidae  the  risk  d  injnries  fiom  the 
ofirliireiMie  d  his  fsDow-esrvintss  NoMBh  ate.  Mty  Gx  t.  HmdmuKL.  IS  IdL 
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Delmas  V.  Maboo. 

Okastdio  OB  RcrusiKo  New  Tbzal  is  zh  Ddgbbtioh  oy  Coubt^ 

pwty't  own  witness  testifies  in  such  manner  as  to  sorprise  tbe  psftj  call- 
lag  him,  after  due  caution  used  to  learn  what  he  wiU  establish  on  tho 


New  Tbzal  will  bb  Obantbd  whbbb  Pabtt  Showino  Rbasobablb  Gabb 
ABD  DiLiOBVCB  to  provide  himself  with  testimony  to  make  oat  his  caaa^ 
using  the  ordinary  caution  of  a  prudent  attorney  in  informing  himself  of 
the  facts  to  which  the  witnesses  wiU  depose,  is  then  disappointed  by  the 
testimony  U  his  witnesses,  so  that  an  injury  will  result,  which  may  be 
remedied  by  another 


Action  to  recover  four  hundred  and  forty-three  dollars  and 
thirty-two  cents,  on  an  account.  On  the  trial,  plaintiffs  swore 
as  a  witness  one  S.,  sheriff  of  the  county,  who  testified  that 
when  he  served  the  process  on  defendant,  and  executed  the 
writ  of  attachment,  the  defendant  said:  ''Take  what  there  is 
in  my  store;  it  is  all  I  intend  to  pay  Delmas"  (plaintiff). 
That  defendant  then  paid  to  one  P.  ten  dollars,  for  which  he 
brought  to  witness  a  receipt.  Defendant  said  further,  ''that 
he  owed  Delmas;  that  he  turned  out  the  articles  seized  under 
the  attachment  voluntarily;  that  they  and  the  ten  dollars  were 
all  he  intended  to  pay."  Witness  told  defendant  "that  the 
ten  dollars  did  not  cover  the  claim  of  the  plaintiffs."  The  de- 
fendant replied  that  ''he  knew  it,  but  would  not  pay  any 
more,  and  he  had  nothing  more  to  pay  with."  The  attached 
goods  were  appraised  at  one  hundred  and  fifty-two  dollars  and 
twenty-three  cents.    Mo  other  testimony  was  offered  to  pcovv 
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the  plaintiffs'  claim.  Verdict  and  judgment  for  defendant. 
Plaintiffs  moved  for  a  new  trial,  on  affidavit  of  his  atUnmey ,  on 
the  ground  that  the  affiant  was  surprised  by  the  testimony 
aforesaid.  The  affidavit  stated  that  on  the  morning  of  the  trial 
the  affiant  had  a  conversation  with  the  witness  as  to  the  testi* 
mony  he  would  give,  and  he  clearly  understood  from  him  that 
when  service  of  process  was  made  upon  the  defendant,  he  con- 
fessed to  the  witness  the  justness  of  plaintiffs'  claim,  and  that 
he  voluntarily  turned  out  the  goods,  which  were  seized  under 
the  attachment,  as  jmrt  satisfaction  of  the  debt  That  the 
witness  declined  to  testify  to  said  facts  on  the  trial.  That  re- 
lying on  the  sufficiency  of  the  testimony  he  supposed  the  wit- 
ness would  give,  affiant  did  not  procure  the  attendance  of  one 
P.  as  a  witness,  by  whom  plaintiffs'  claim  can  be  completely 
established.  The  justness  of  plaintiffs'  claim  was  sworn  to, 
and  affiant  stated  that  on  another  trial  they  will  be  able  to 
establish  it    Motion  for  new  trial  overruled. 

D.  D.  AtehUoTij  for  the  appellants. 

By  Court,  Bell,  J.  We  are  of  the  opinion  that  the  court 
erred  in  overruling  the  motion  of  the  plaintiffs  for  a  new  trial. 
We  think  that  the  affidavit  of  the  attorney  of  the  plaintiffs  in 
support  of  the  motion  showed  sufficiently  that  the  attorney, 
without  any  lack  of  caution  on  his  part,  was  misled  by  the 
witness  Stewart.  It  is  true  that  the  affidavit  does  not  state 
quite  as  distinctiy  as  could  be  desired  that  the  attorney  of  the 
plaintiffs  had  interrogated  the  witness  previous  to  his  exami- 
nation in  court,  as  to  the  precise  extent  of  the  acknowledgment 
of  indebtedness  made  by  the  defendant  at  the  time  of  the  ser- 
vice of  the  attachment.  But  it  is  sufficiently  shown,  we  think, 
that  the  attorney  was  led  to  believe,  from  his  previous  conversa- 
tion with  the  witness,  that  the  witness  would  testify  that  the 
defendant  acknowledged  himself  indebted  to  the  plaintiffs  to 
the  extent  of  their  demand,  as  set  forth  in  their  petition  and 
affidavit 

It  is  weU  settled  that  when  a  party's  own  witness  testified 
in  such  manner  as  to  surprise  the  party  who  calls  him,  after 
due  caution  has  been  used  by  the  party  who  calls  the  witness, 
a  new  trial  will  be  granted.  If,  for  example,  a  witness  assures 
a  party  that  he  will  testify  to  an  important  fact  in  the  case, 
and  fails,  upon  examination  in  court,  to  do  so;  or  when  a  wit- 
ness has  sworn  to  an  important  fact  on  a  former  trial,  and 
upon  a  new  trial  being  granted  swears  differentiy — in  thess 
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cases  a  new  trial  will  be  granted.  For  it  is  said  that  ^wit- 
nesses sometimes,  when  interrogated  in  private,  wholly  mis- 
take and  at  other  times  greatly  exaggerate  their  knowledge  of 
the  facts  in  dispute,  so  that  confidence  is  placed  in  them  only 
to  be  betrayed  when  they  come  to  testify  under  oath  in  court:'' 
8  Graham  &  Waterman  on  New  Trials,  953.  In  the  case  of 
WtUon  V.  Brandon^  8  (ja.  188,  the  judge  who  delivered  the 
opinion  of  the  court  said:  '^ Applications  of  this  sort  for  new 
trials  ought  to  be  closely  scrutinized  so  as  to  guard  against  the 
abuse  of  a  rule  intended  for  the  advancement  of  justice;  but 
where  there  has  been,  as  in  this  case,  a  blameless  mistake^and 
an  injury  to  the  party  resulting  from  such  mistake,  a  new 
trial,  in  our  opinion,  ought  to  be  granted/' 

In  all  cases  of  this  kind,  it  must,  of  course,  rest  within  the 
discretion  of  the  court  to  grant  the  new  trial,  or  not  But 
where  a  party  shows  reasonable  care  and  diligence  to  provide 
himself  with  testimony  to  make  out  his  case,  and  uses  the 
ordinary  caution  of  a  prudent  attorney  in  informing  himself 
of  the  facts  to  which  the  witnesses  will  depose,  and  is  then  dis- 
appointed by  the  testimony  of  his  witnesses,  so  that  an  injury 
will  result  which  may  be  remedied  by  another  trial,  the  new 
trial  will  be  granted. 

For  error  in  refdsing  to  grant  the  new  trial  asked  for  by  the 
plainti£fs,  the  judgment  of  the  court  below  in  this  cause  ia 
reversed,  and  the  cause  remanded  that  a  new  trial  may  be  had* 

Reversed  and  remanded. 


Orantino  New  Tbial  oh  Gbousd  ov  Subphibb  is  diaeretioDaiy  in  tli» 
ooart  below:  Sa^fard  Mcamtfaelwring  Co.  ▼.  Wiggin,  40  Am.  Deo.  198.  When 
soiprise  not  deemed  sufficient  ground  for  granting  new  trial:  See  RUegT,  CUf 
qfLwdgvUle,  46  Id.  560;  Linard  v.  Croasland,  60  Id.  213;  Clarh  ▼.  Carter,  58 
Id.  485;  Stout  v.  Calver,  35  Id.  438.  Surprise  is  not  gronnd  for  new  trial 
when  bused  Qp<yn  ignorance  of  law:  Sanford  Mamtfaetwing  Co.  ▼.  Wiggm,  40 
Id.  198;  Fuller  v.  Hutckingaf  70  Id.  746.  And  new  trial  on  ground  of  sorprise 
will  not  be  granted,  unless  it  appear  that  the  moying  party  was  injured  by 
the  surprise,  and  that,  if  a  new  hearing  be  granted,  he  can  make  out  a  good 
cause  of  action  or  defense:  Blaie  v.  Howe,  15  Id.  681.  And  allegation  on 
motion  for  new  trial  that  party  was  taken  by  surprise  is  not  supported  by 
the  record  when  there  is  no  affidavit  of  the  fact»  and  nothing  to  show  that  he 
had  employed  due  diligence  to  obtain  evidence:  Majf  v.  Hanmm,  63  Id.  135, 
and  note  138. 

Natubb  ov  Subfbibb  CoytfiTi'UTiHQ  6BOUin>  voB  Nkw  Tbiai..— Surprise 
deemed  a  sufficient  ground  for  granting  a  new  trial  is  defined  to  be  "that 
which  ordinary  prudence  could  not  have  guarded  against: "  CtL  Gode  dv. 
Fkoc,  sec.  657;  and  see  Deioey  v.  Frank,  62  GaL  843;  Belm  ▼•  F^rwi  Naiitmak 
Bank,  91  Ind.  44^  49;  Board qf  RegenU y.  JAnteoU,  90  Kan.  240^  266;  Booty. 
Jfa&Miy,  21  Id.  31;  £r<^nef  V.  iStale^  45  Ind.  424.    And  when  a  par^  Iqr  tlit 
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oxsrcin  of  crffinaxy  diHgoiioo  nu^t  Iukvb  svoidsd  tho  cflbote  of  wbat  he  ooiii* 
pbins  M  the  groand  of  his  mxprue,  a  new  trial  will  hot  be  granted  on  this 
ground:  Stewart  Mhdng  Co.  ▼.  (kmUer^  3  Utah,  174;  Latidntm  ▼.  Farmer^  1 
Bnah,  46;  bat  any  unexpected  eitoation  in  which  a  party  may  be  pkcedt 
withoat  any  defaolt  on  bis  part^  and  which  will  be  injorioos  to  his  interesti^ 
may  be  tenned  "surprise''  entitling  him  to  a  new  trial:  OaJdey  ▼.  Sean^  7 
Robt  111;  and  see  Hatfidd  ▼.  ifcK^,  52  How.  Pr.  193;  FrOwtUY,  Luffoon^  71 
Mo.  26;  PhU  ▼.  itfimro^  34  Barb.  291;  sach,  for  instance,  as  the  sadden  da* 
partore  of  a  witness  from  ooort^  the  onezpected  adverse  testimony  of  the 
party's  witness,  and  sometimes  any  onezpected  testimony:  Ocddey  v.  Sean,  7 
Eobt.  Ill;  and  see  JiJ/an  ▼.  Dekmeif,  16  CaL  87;  SuUan  v.  Shenoood,  18  Ner. 
464;  J?tM0eff  v.  Seed,  32  Minn.  46.    Thos  where  an  original  record  was  losl^ 
and  the  party  defeated  was  mided  by  a  certified  copy  need  on  the  trial,  which 
was  sabseqnently  discovered  not  to  conform  to  ^e  original  in  important 
points,  bat  the  correctness  of  which  he  had  no  reasonable  groand  for  disput- 
ing at  the  time,  this  was  held  to  be  a  proper  case  of  legal  sarpiise  for  which 
a  new  trial  might  be  granted,  nnless  it  was  clear  from  the  record  that  the 
errors  complained  of  woald  not  affoct  the  resalt:  Famham  ▼.  Jones,  82  Minn. 
7;  and  see  Ooldrtem  ▼.  Lowiher,  81 DL  399.    Bat  the  general  role  is,  that  neither 
party  is  entitled  to  a  new  trial  on  the  groand  that  he  was  sorprised  by 
the  testimony  of  the  adverse  party:  Travis  ▼.  Barhlmret,  4  Ind.  171;  Hebn  v. 
Fknt NaUomd Bank,  91  Id.  44;  ChrdnterY.  State,  94  Id.  489;  Detanepv.  Bnt- 
fMtte,  62  Wis.  615;  Beal  ▼.  Codding,  32  Kan.  107,  112;  IHmm^  v.  RaOroad 
Co.,  27  W.  Va.  32;  ilOiiiimi  ▼.  Omnsr,  56  Me.  546;  Blake  y.  Madigain,e&lL 
552;  Bedford  ▼.  Chipman,  44  Ga.  543;  WhUenum  v.  LetUe,  54  How.  F^.  494. 
Reliance  apon  the  nnswom  statement  of  an  adversary's  witness  as  to  what 
win  be  his  testimony  is  not  the  ezerdse  of  ordinary  pradence;  and  sorprise 
resulting  therefrom,  whereby  a  party  goes  to  trial  withoat  witnesses  to  prove 
the  real  trath,  is  not  groand  for  anew  trial:  PUUburghetc,  B.  B,  Co,  v.  Sponier, 
85  Ind.  165;  and  see  Klodmbcmm  v.  PiereoH,  22  OaL  163;  AmutrongY.  Davie, 
41  Id.  499.    Bat  where  a  party  to  a  sait^  in  order  to  inflaence  the  action  cl 
his  adversary,  tells  him  that  certain  facts  will  not  be  controverted  on  the 
trial,  and  the  latter  relies  on  sach  statement  and  omits  to  prodnce  witnesses 
to  prove  sach  &cts»  he  may  be  entitled  to  a  new  trial  on*  the  groand  of  sar- 
prise  which  ordinary  prudence  could  not  guard  against:  ffajfuee  v.  State,  45 
Ind.  424.    So  where  a  party  in  advance  of  the  trial  promises  not  to  call  a  par- 
ticular witness,  and  his  adversary,  in  reliance  on  the  promise,  neglects  to 
subpoena  impeaching  witnesses,  the  calling  of  such  witness  in  vidaticn  of  the 
promise  is  such  a  surprise  as  will  justify  the  court  in  granting  a  new  trial: 
2V2erv.£roonifteci^48Barb.l98;  asid  wee  Continental  National  Bank  y.Adame, 
67  Id.  318. 

SuxpBm  AT  TianniconT  ov  Pabtt's  Owk  Wmtiss.— The  mere  fact  that 
a  party's  own  witness  gives  testimony  different  from  what  the  party  expected 
him  to  give  does  not  furnish  adequate  ground  for  granting  a  new  trial  on  the 
ground  of  surprise:  Onard  v.  Bidk,  11  Ind.  156;  Graeter  v.  Fowler,  7  Black! 
654;  Sprouly.  Fire  Inntranee  Co.,  1  Laos.  71;  Estate (^ Cartery,  56  CaL  470; 
Bdmltz  V.  TUrd  Av.  B.  B.  Co.,  15  Jones  k  S.  285.  But  the  cases  agree,  in 
aocordanoe  with  the  doctrine  of  the  principal  case,  that  a  party  may  be 
entitled  to  a  new  trial  on  the  ground  of  surprise,  caused  by  his  own  witness 
testifying  difierently  from  what  he  had  the  right  reasonably  to  ezpect^  where 
no  want  of  diligence  in  guarding  against  such  surprise  is  attributable  to  him» 
and  where  it  is  shown  that  he  is  injured  thereby:  Todd  v.  State,  25  Ind.  212; 
Ootty  V.  Bears,  7  Bobt.  Ill;  Wilson  v.  Brandon,  8  Qa.  136;  Bodrigtm  v. 
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ComOock,  24  OaL  85.  The  application  for  a  new  trial  should,  however,  be 
denied,  where  from  the  motion  or  the  evidence  it  appears  that  the  applicant 
did  not  nse  diligence  to  procure  the  evidence  or  to  avoid  the  surprise:  Sx 
parte  WalU,  64  Ind.  461;  Bod/ord  etc  R.  B.  Co.  v.  Boee,  72  BL  183;  there 
must  have  been  no  want  of  skill,  care,  or  attention:  ffaitfield  v.  Maqf,  52  How. 
Fr.  193;  Nelwn  v.  Waters,  18  Ark.  670.  It  is  even  held  that  the  applicant 
lor  a  new  trial,  on  the  ground  of  surprise  at  testimony  given  by  his  own  wit- 
ness, must  show  that  he  has  used  due  diligence  or  care  to  direct  the  attention 
of  the  witness  to  the  particular  point  of  diffarenoe:  Hcwdt  v.  HoweH,  37  Mo. 
124.  And  it  should  appear  that  the  consequences  can  be  remedied  on  another 
trial:  Delmas  v.  MarUn,  39  OaL  555;  SteOwagwi  v.  L{fe  Amoc,  14  BlatchL 
S49.  So  it  must  be  apparent  that  the  party  has  not  been  guilty  of  laehes  in 
making  his  application,  and  that  he  has  acted  in  good  faith  in  omitting  to 
i^ly  for  relief  at  an  earlier  stage  in  the  proceedings:  Id.;  Amu  v.  Bowaird^ 
1  Sumn.  482;  Schweker  v.  Sa^fmand,  6  Abb.  N.  0.  378;  JMtm  v.  RaOroad 
C^,  55  Iowa,  306. 

Nkw  Trial  will  not  bb  Grasted  on  Gbouvd  that  WiTRxas  Mabb 
MiBTAKB  IN  HIS  Testimont,  excopt  in  peculiar  and  extraordinary  cases: 
O'i&ffy  V.  iWler,  71  Qa.  775;  ScqfiMRoOmg  MmCo.r.8tau,f^l^^S&i  nor 
is  it  ground  for  a  new  trial  that  a  witness  has  testified  without  being  sworn, 
unless  it  appears  that  the  evidence  was  material  and  not  true,  and  that  the 
party  against  whom  the  witness  testified  was  not  guilty  of  laches  in  permit- 
ting him  to  testify  without  being  sworn:  JSheeh  v.  Shedu,  08  Ind.  288. 

Motions  tor  New  Trial  on  Grounds  ov  Subfrisb  are  addressed  to  the 
sound  discretion  of  the  trial  court»  and  its  action  will  not  be  disturbed,  unless 
it  is  manifest  that  there  was  an  abuse  of  such  discretion:  BiU  v.  l>ensBnger, 
61  Iowa,  240;  Cfoher  v.  State,  20  Ark.  53;  Shepherd  v.  State,  34  Id.  659;  and 
see  Stewart  v.  Town  qf  DutUap,  61  Iowa,  248;  Evatu  v.  Rtiffee,  63  Wis.  31; 
WiOkmu  V.  Mmtgwnery,  60  N.  Y.  648;  RaUroad  Co,  v.  Ha^  16  Neb.  224; 
Statanv.  Sherwood,  18Nev.  454;  Lehi IrriQotkm Co,  ▼.  il()y20^  9 Fte.Bep.  867 
(Utah). 

The  FRiNdPAL  OASE  18  CITED  in  Laird  v.  Raae,  50  Tex.  416^  as  authority 
sustaining  defendants'  motion  for  a  new  trial  Defendants'  counsel  was  mis- 
led by  the  answers  of  a  witness  to  his  inquiries,  before  the  trial,  into  the 
belief  that  there  was  no  written  evidence  of  the  contract  which  he  sought  to 
prove  by  that  witness.  Gounsel  appeared  to  have  used  reasonable  care  and 
diligence  in  informing  himself  of  the  &cts  to  which  the  witness  would  testify, 
and  to  have  been  misled  by  the  mistake  of  the  witness,  the  result  being  the 
exclusion  of  testimony  material  to  the  defense.  It  was  held  upon  this  show* 
ing,  on  the  authority  of  the  principal  case,  that  defendants  were  entitled  to  a 
trial. 


MoCoY  V.  State. 
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Tdmb  "Proov  IB  Evident  or  Presumfiion  Great,**  in  Texas  fain  «f 

rights,  are  intended  to  indicate  the  same  degree  of  certainty,  whethv 
the  evidence  be  direct  or  cireumstantiaL  The  design  is  to  secure  the 
tight  of  bail  in  all  cases  except  those  in  which  the  facts  mi^^t  show,  with 
reasonable  certainty,  that  the  prisoner  is  guilty  of  a  capital  ofiense. 
PrntmrnoN  ov  "Ezfress  Mauce  "  as  given  by  Blackatone,  adopted  by 
court  as  conect,  namely:  "Express  malice  is,  when  one  with  a  sedate 
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and  deliberata  mind,  and  fonned  design,  doth  kill  another;  which  formed 
design  is  evidenced  by  external  circamstanoes  disoorering  that  inwaid 
intenttcMi,  as  lying  in  wait^  antecedent  menaces,  former  gradges,  and 
concerted  schemes  to  do  him  some  bodily  harm." 

OBJSCT  OV  PbOOV  IB  TO  SbTABUBH  AOTUAL  MaLIOX  TOWABDB  "DmOKMSESi,  at 

the  time  of  the  killing,  which  prompted  the  aoensed  to  the  commission  of 
the  deed.  Sufficiency  of  the  evidence  to  establish  it  is  determined,  as 
that  of  any  other  fact,  by  its  effect  to  reasonably  satisfy  the  mind. 

Whkbb  Facib  Teri>  to  Sbtabubh  DnraBXzrr  CoNOLuaiOHS  as  to  the  kind 
of  malice,  whether  express  or  implied,  if  fresh  provocation  intervenes 
between  the  preconceived  malice  and  the  death,  it  wiU  not  be  presamed 
that  the  killing  was  upon  the  antecedent  malice;  bat  althoogh  it  will  not 
be  presnmed,  it  may  be  proved  to  have  actuated  the  person  in  the  kill- 
ing, by  the  cironmstanoee  and  facts  in  the  case,  notwithstanding  the 
fresh  provocation. 

BziSBNAL  Facts  aitd  OistacwgrAXOEa  LfDiOATDro  Dbsioh  to  Taxb  Iafi 
OV  PSBflOH  Slaxh  may  transpire  at  the  time  of  the  kiUing  as  well  as 
before  that  time. 

Appeal  on  a  writ  of  hahecia  carpus.  Appellant  was  indicted 
for  the  murder  of  one  David  Baltzell.  It  appeared  from  the 
record  that  the  appellant  was  at  the  hotel  where  the  killing 
occurred  a  short  time  previously,  there  being  also  present 
eeveral  other  persons.  In  reply  to  a  remark  made  by  one, 
appellant  remarked  '^  that  was  the  way  my  friend  Dr.  Brant- 
ley was  killed  here;  that  he  had  been  here  since  yesterday 
evening,  and  intended  remaining  until  the  next  evening;  he 
had  not  been  near  that  comer  [pointing  to  Monroe's  store], 
and  did  not  intend  to  go  there,  for  the  reason  that  he  did  not 
want  any  of  them  to  speak  to  him,  and  if  they  did,  he  would 
epit  in  liieir  damned  faces,  and  then  they  could  murder  him 
as  they  had  his  friend  Dr.  Brantley."  After  a  pause  he  re- 
marked aloud  that  ''if  they  had  any  friends  present,  he 
wanted  them  to  go  and  tell  them  not  to  come  about  him." 
In  his  remarks  on  the  street,  appellant  also  said  that ''  the 
Monroes  were  damned  cowards  and  damned  murderers;  that 
he  could  whip  any  of  them;  that  they  and  the  Baltzells  had 
murdered  his  friend;  and  that  he  wotdd  rather  lie  in  Brant- 
ley's grave  than  to  speak  to  them;"  and  concluded  by  adding 
that  ''he  was  there,  and  if  Monroe  had  any  friends,  they  cotdd 
go  and  tell  them  what  he  said."  Soon  afterwards,  William 
Baltzell,  brother  of  deceased,  and  a  friend,  entered  the  hotel, 
Bnd  information  was  communicated  to  David  Baltzell  that 
probably  there  would  be  a  difficulty  at  the  hotel.  David 
Baltzell  was  seen  to  have  a  shot-gun  ten  or  fifteen  minutes 
before  the  difficulty,  and  gdng  towards  the  hoteL  Upon  ar^ 
riving  at  the  hotel,  he  was  informed  of  what  appellant  had 
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eaid  in  the  evening,  to  which  he  replied  that  ''if  the  difficulty 
came  up,  he  would  see  it  out."  He  was  then  anned  with  a 
pistol.  Shortly  afterwards,  the  parties  met  and  joined  in  the 
fatal  affiray,  thus  described  by  a  witness  for  the  defendant: 
He  (the  witness)  saw  the  appellant  have  his  hand  raised, 
holding  in  it,  as  he  supposed,  a  pistol,  in  the  attitude  of  strik- 
ing, and  William  Baltzell  was  drawing  his  pistol.  Appellant 
said,  ''  Don't  you  speak  to  me,  you  damned  murderer;  "  and 
just  then  (as  witness  thought)  William  Baltzell  fired,  and 
appellant  struck,  and  just  about  the  same  time  David  Baltzell 
fired  at  appellant  firom  behind,  and  was  unseen  by  the  latter. 
William  Baltzell  was  stunned  by  the  blow,  and  a  struggle 
ensued  between  appellant  and  David  Baltzell.  No  eye-wit* 
ness  testifies  fiirther  than  that,  during  the  struggle,  another 
pistol  was  fired,  some  one  feU,  appellant  walked  out  with 
what  a  witness  supposed  to  be  a  pistol  in  his  hand,  and  David 
BaltzeU  was  found  dead,  shot  in  the  forehead  by  a  large  ball. 
A  pistol  was  lying  near  him  on  the  fioor,  and  a  slung-shot  or 
colt  was  also  picked  up.  Two  persons  went  into  the  hall  after 
the  firing  of  the  last  pistol,  and  came  out  with  appellant,  and 
they  went  off  together.  It  was  not  shown  where  appellant 
lived,  what  his  business  was  there,  who  came  with  him,  who 
were  his  associates,  nor  that  any  one  else  took  part  in  the 
fight  besides  appellant  and  the  two  Baltzells.  The  district 
judge  decided  that  the  prisoner  was  not  entitled  to  bail. 

Parker  and  Miller,  for  the  appellant. 
Orahamj  attorney-general^  for  the  apx)ellee. 

By  Court,  Roberts,  J^  Appellant  was  indicted  in  the  dis- 
trict court  of  Gronzales  county  for  the  murder  of  David  Balt- 
zell; and  having  been  brought  before  the  district  judge  upon  a 
writ  of  habeas  corpus^  and  the  evidence  having  been  heard,  it 
was  decided  that  he  was  not  entitled  to  bail;  and  from  that 
decision  an  appeal  was  taken  to  this  court 

The  main  question  in  the  case  is,  whether  or  not  the  killing 
was  upon  express  malice. 

The  amendment  to  the  code  established  degrees  in  murder 
by  the  following  provisions,  to  wit: 

"Art.  608.  All  murder  committed  by  poison,  starving,  toiv 
ture,  or  with  express  malice,  or  committed  in  the  perpetration, 
or  in  the  attempt  at  the  perpetration,  of  arson,  rax)e,  robbery,  or 
burglary,  is  murder  in  the  first  degree,  and  all  murder  not  of 
the  first  degree  is  murder  of  the  second  decree." 
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''Art.  612  a.  The  punishment  of  mnrder  in  the  first  degree 
shall  be  death,  and  the  punishment  of  murder  in  the  second 
degree  shall  be  confinement  in  the  penitentiary  for  not  less 
than  five  years:"  O.  &  W.  Dig.  634. 

By  the  ninth  section  of  the  bill  of  rights  in  the  constitution 
of  the  state  of  Texas,  it  is  provided  that  ''all  prisoners  shall 
be  bailable  by  sufficient  sureties,  unless  for  capital  ofienses, 
when  the  proof  is  evident  or  presumption  great:"  O.  &  W. 
Dig.  14. 

The  terms  "proof  is  evident  or  presumption  great"  are  as 
definite  to  the  legal  mind  as  any  words  of  explanation  could 
make  them;  and  are  intended  to  indicate  the  same  degree  of 
certainty,  whether  the  evidence  be  direct  or  circumstantial. 
The  design  is  to  secure  the  right  of  bail  in  all  cases  except  in 
those  in  which  the  facts  might  show,  with  reasonable  cer- 
tainty, that  the  prisoner  is  guilty  of  a  capital  ofiense. 

The  code  does  not  define  what  is  meant  by  "express  malice." 
But  it  is  provided  that  "the  principles  of  the  common  law  shall 
be  the  rule  of  construction,  when  not  in  conflict  ynth  the  penal 
code  or  code  of  criminal  procedure,  or  with  some  other  writ- 
ten statute  of  the  state:"  Pen.  Code,  art.  4;  O.  &  W.  Dig.  458. 
Secourse  must,  therefore,  be  had  to  the  oommon-law  authori« 
ties  for  the  meaning  of  the  term  "express  malice." 

In  every  indictment  for  murder,  the  prisoner  is  charged 
with  having,  with  malice  aforethought,  killed  the  deceased. 
The  proof  to  sustain  this  charge,  under  the  law,  may  or  may 
not  exhibit  deliberate  malevolence  in  the  mind  of  the  prisoner 
towards  the  person  killed,  though  that  may  be  the  literal 
import  of  the  charge  in  the  ordinary  acceptation  of  the  terms 
used.  Hence  malice  aforethought,  when  attempted  to  be 
defined,  has  been  necessarily  given  a  more  comprehensive 
meaning  than  enmity  or  ill-will  or  revenge;  and  has  been 
extended  so  as  to  include  all  those  states  of  the  mind  under 
which  the  killing  of  a  person  takes  place,  without  any  cause 
which  wiU,  in  law,  justify,  excuse,  or  extenuate  the  homicide: 
Bex  V.  Harvey,  2  Bam.  &  Cress.  268;  1  Hawk.  P.  C.  95;  1  Rus- 
sell on  Crimes,  482;  Pen.  Code,  art.  607. 

Hence,  also,  has  originated  the  distinction  between  malice 
express  and  implied.  The  most  complete  and  accurate  view 
of  the  distinction  between  express  and  implied  malice  is  to  be 
found  in  Blackstone's  Commentaries,  which,  it  is  believed, 
will  be  the  better  understood  and  appreciated  in  propoition  to 
the  research  into  other  sources  of  information. 
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''Express  malice  is  when  one,  wifh  a  sedate,  deliberato 
mind,  and  foimed  design,  doth  kill  another;  which  formed 
design  is  evidenced  by  external  circmnstances,  discovering 
that  inward  intention,  as  lying  in  wait,  antecedent  menaces, 
former  grudges,  and  concerted  schemes  to  do  him  some  bodily 
harm:"  4  Bla.  Com.  198. 

This  description  indicates:  1.  The  state  of  the  mind  at  the 
time  of  the  killing;  2.  The  design  formed;  and  3.  The  char- 
acter of  proof  by  which  such  formed  design  is  to  be  discov- 
ered. 

1.  The  person  must  be  of  sedate,  deliberate  mind.  He  most 
be  sufficiently  self-possessed  as  to  comprehend  and  contem- 
plate the  consequences  of  his  acts.  His  acts  must  not  be  the 
result  of  a  sudden,  rash,  inconsiderate  impulse  or  passion. 
This,  when  there  was  an  intention  to  kill,  might  still  be  mur- 
der, but  not  upon  express  malice.  Hence  it  is  said: ''  If  a 
man  kills  another  suddenly,  without  any  or  without  a  consid- 
erable provocation,  the  law  implies  malice:"  4  Bla.  Com.  200; 
Hale  P.  C.  455,  456;  1  RusseU  on  Crimes,  483;  AtHnsan  v. 
StaUj  20  Tex.  530,  581;  MitcheU  v.  States  5  Yerg.  340. 

2.  The  design  formed  must  be  to  kill  the  deceased,  or  inflict 
some  serious  bodily  harm  upon  him.  This  would  indicate 
that  the  malevolence  must  be  directed  towards  the  deceased 
as  its  object. 

Mr.  Hawkins  says  that  is  most  properly  called  express 
malice,  when  murder  ''  is  occasioned  through  an  express  pur- 
pose to  do  some  personal  injury  to  him  who  is  slain  in  par- 
ticular:" 1  Hawk.  P.  C.  96. 

''  Malice  in  fact  (express)  is  a  deliberate  intention  of  doing 
some  corporal  harm  to  the  person  of  another:"  1  Hale  P.  C. 
451. 

This  design  "  is  not  confined  to  an  intention  to  take  away 
the  life  of  the  deceased,  but  includes  an  intent  to  do  any  un- 
lawful act  which  may  probably  end  in  depriving  the  party  of 
life:"  Roscoe's  Crim.  Ev.  707;  2  Stark.  Ev.  711.  This  specific 
malevolence  towards  the  person  killed  may  be  embraced  in 
such  utter  and  reckless  disregard  of  life,  as  shows  a  man  to  be 
an  enemy  to  all  mankind;  as  when  a  man  resolves  to  kill  the 
next  man  he  meets,  and  does  kill  him;  or  shoots  into  a  crowd 
wantonly,  not  knowing  whom  he  may  kill:  4  Bla.  Com.  200. 
In  such  a  case,  it  may  well  be  said  Ihat  he  has  malevolence 
towards  the  particular  person  killed,  because  he  was  one  within 
the  general  scope  of  his  malignity.    The  same  may  be  said  of 
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one  or  more  persons  who  enter  upon  the  commisrion  of  another 
felony,  in  such  way  as  to  show  a  preconceived  resolve  to  kill 
or  do  great  bodily  harm  to  all  or  any  one  who  may  oppose  the 
design:"  4  Bla.  Com.  200. 

If  the  formed  design  be  not  to  kill  the  deceased,  or  inflict 
on  him  serious  bodily  injniy,  bat  to  commit  some  other  felony, 
the  killing  will  not  be  on  express  malice.  A  attacking  B  with 
malice,  shoots  at  him,  but  misses  him  and  kills  C,  against 
whom  he  bore  no  malice:  it  is  murder.  This  is  not  because  of 
any  malice  in  tad  against  C,  but  because  of  the  evil  design 
against  B,  which,  it  is  said,  is  carried  over  against  C  by  legal 
implication:  4  Bla.  Com.  201.  How  far  this  instance  may  be 
modified  by  the  provision  of  our  code,  it  is  unnecessary  now 
to  consider:  Art  49. 

So  if  a  person  in  attempting  to  commit  robbery,  arson,  and 
the  like,  is  violently  resisted  and  kills  the  person  resisting,  he 
is  guilty  of  murder,  on  implied  malice,  though  he  had  no  wish 
to  kill  the  person  who  was  slain;  but  merely  to  prevent  himself 
firom  being  injured:  1  Hale  P.  C.  465. 

A  case  may  be  given  under  this  head  illustrative  of  the  one 
now  under  consideration,  in  some  of  its  features.  *'  Several 
persons  conspired  to  kill  Dr.  Ellis,  and  they  set  upon  him 
accordingly;  when  Salisbuiy,  who  was  a  servant  to  one  of 
them,  seeing  the  a£fray  and  fighting  on  both  sides,  joined  with 
his  master;  but  knew  nothing  of  his  master's  design.  A  ser- 
vant of  Dr.  Ellis,  who  supported  his  master,  was  killed.  The 
court  told  the  jury  that  malice  against  Dr.  Ellis  would  make 
it  murder  in  all  those  whom  that  malice  a£fected;  as  malice 
against  Dr.  Ellis  would  imply  malice  against  all  who  opposed 
the  design  against  Dr.  Ellis;  but  as  to  Salisbury,  if  he  had  no 
malice,  but  took  part  suddenly  with  those  who  had,  without 
knowing  of  the  design  against  Dr.  Ellis,  it  was  only  man- 
slaughter in  him.  The  jury  found  Salisbury  guilty  of  man- 
slaughter, and  three  others  of  murder;  and  the  three  others 
were  executed:"  1  RusseU  on  Crimes,  510.  Hale,  in  his 
explanation  of  this  case,  says  it  is  murder  in  those  having 
malice  against  the  master;  ''for  the  malice  shall  be  carried 
over,"  so  as  to  make  the  killing  of  the  servant  murder:  1  Hale 
P.  C.  438. 

These  instances  will  suffice  to  explain  the  principle  an* 
Aounced,  that  the  malice  must  be  towards  the  partictdar  per« 
son  who  is  killed,  to  make  it  express. 

8.  The  character  of  proof  by  which  such  formed  design  is  to 
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be  discovered.  Malice  of  all  kinds  mnst  be  inferred,  beoatue 
it  consists  in  a  quality  or  state  of  the  mind,  either  actual  or 
imputed.  Its  actual  existence  may  be  manifested  by  external 
circumstances,  from  which  it  may  be  reasonably  inferred.  In 
the  absence  of  those  external  circumstances  which  make  it 
manifest,  it  is  in  some  cases  imputed  as  a  legal  inference, 
without  reference  to  whether  it  exists  in  fiEU^  or  not  Hence  it 
is  said  by  Mr.  Starkie:  '^  Malice  is  either  positiye  and  express, 
or  it  is  implied  malice,  or  malice  in  construction  of  law. 
Malice  of  the  former  kind  consists  in  an  actual  and  deliberate 
intention  unlawfully  to  take  away  the  life  of  another,  or  do 
him  great  bodily  harm,  and  the  actual  existence  of  such  an 
intention  is  a  question  of  facty  to  be  found  and  ascertained  by 
the  jury.  Implied  or  constructive  malice  is  not  a  fetct  for  the 
jury,  but  is  an  inference  or  conclusion,  founded  upon  particu- 
lar facts  and  circumstances  ascertained  by  them:"  2  Stark. 
Ev.  711. 

Upon  these  difiTerent  modes  of  arriving  at  the  conclusion 
that  there  is  malice,  arises  another  consideration  in  the  dis* 
tinction  between  express  and  implied  malice.  '^  Malice  in  tad 
(express)  is  a  deliberate  intention  of  doing  any  bodily  harm 
to  another,  whereunto  by  law  he  is  not  authorized.  The  evi- 
dence of  such  a  malice  must  arise  from  external  circumstances, 
discovering  that  inward  intention;  as  lying  in  wait,  menacings 
antecedent,  former  grudges,  deliberate  compassings,  and  the 
like,  which  are  various,  according  to  variety  of  circumstances: " 
Hale  P.  C.  451.  These  antecedent  menaoiDgs,  former  grudges, 
deliberate  compassings,  and  the  like,  are  important,  not  as 
matters  of  aggravation  in  the  quarrel  or  feud,  so  much  as 
being  facts  from  which  the  actual  state  of  the  mind  may  be 
inferred  at  the  time  of  killing,  and  the  design  which  prompted 
the  act.  These  external  circumstances,  indicating  the  design*, 
may  transpire  at  the  time  of  the  killing  as  weU  as  before  that 
time.  For  although  the  killing  be  upon  a  sudden  difficulty,  it 
may  be  attended  vdth  such  circumstances  of  enormity,  cruelty, 
deliberate  malignity,  cool  calculating  compassings,  or  even 
calm  demeanor  and  absense  of  passion,  as  will  be  sufficient 
evidence  to  establish  the  inference  that  the  killing  was  the 
result  of  a  sedate,  deliberate  mind,  and  formed  design  to 
take  life  or  do  some  great  bodily  harm:  Joneses  Casey  1  Leigh, 
612.  Familiar  cases  given  in  illustration  of  this  are,  where  a 
boy  was  tied  to  a  horse's  tail  and  dragged  along  and  killed; 
where  a  master  corrected  his  servant  with  an  iron  bar;  when 
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Ik  Bchool-master  stamped  on  his  Bchdar's  belly,  etc:  4Bla.Cain. 
199.  The  anteoedei\t  droumstanoee,  and  those  that  are  contem* 
poraneous  with  the  act  of  killing,  may  conspire  to  lend  each 
other  increased  force  in  establishing  this  inference:  HUPa  Cam^ 
2  Gratt  603,  604.  Acts  and  admissions,  or  other  language  of 
the  prisoner,  even  after  the  mortal  stroke  or  killing,  may  often 
be  pertinent  evidence,  as  tending  to  show  express  malice  at  the 
time  of  the  killing:  Jonet^s  Camj  1  Leigh,  670. 

In  cases  of  sudden  killing,  in  the  absence  of  previous  ill 
feeling,  or  where  it  is  too  slight  to  be  presumed  to  be  the 
motive  for  the  act,  there  may  often  be  found  ample  evidence 
of  express  malice  in  the  means  used,  or  manner  of  doing  it. 
For  a  man  is  always  presumed  to  intend  that  which  is  the 
necessary  or  even  probable  consequence  of  his  acts,  unless 
the  contrary  appears. 

However  sudden  the  killing  may  be,  if  the  means  used,  or 
manner  of  doing  it,  or  other  external  circumstances  attending 
it|  indicate  a  sedate  mind  and  formed  design  to  kill,  or  do 
ipreat  bodily  iigury,  and  a  murder  be  committed,  it  will  be 
upon  express  malice:  1  Hawk.  P.  C.  96,  sec.  23.  In  such  case, 
if  it  appeared  that  the  means  used  were  likely  to  kill,  or  do  great 
bodily  harm,  endangering  life,  and  a  killing  took  place,  the 
natural  inference  would  be  that  it  was  upon  express  malice; 
unless  it  was  attended  with  such  circumstances  as  showed  an 
absence  of  such  formed  design,  or  as  showed  the  act  to  be  the 
result  of  an  indeliberate,  rash,  sudden  impulse  or  passion: 
WhiUford's  CoMy  6  Rand.  723,  724. 

The  rule  that  from  the  isolated  fact  of  killing  the  malice  is 
implied,  and  not  express,  however  correct  as  an  abstract 
proposition,  can  seldom  be  of  practical  utility  in  ascertain- 
ing the  species  of  malice:  HHVb  Case^  2  Gratt  694;  State  v. 
Turner^  Wright,  20;  Am.  Law  Homicide,  386;  PewMylvama 
V.  Xems,  Add.  279.  For  that  fact  will  rarely  ever  be  pre- 
sented in  the  entire  absence  of  all  antecedent  or  attending 
circumstances.  Whether  they  be  arrived  at  by  positive  or 
circumstantial  evidence,  they  will  constitute  a  legitimate  basis 
for  an  inference  as  to  the  species  of  malice.  The  fiEK^t  that  no 
-one  witnessed  the  act  of  killing  will  not  necessarily  make  the 
rule  applicable.  In  HiXC%  CasCy  supraj  in  Virginia,  the  evi- 
clence  showed  that  the  prisoner  had,  some  time  prior  to  the 
fSatal  transaction,  taken  umbrage  at  the  decedent.  His  pride 
had  been  wounded.  He  asked  the  deceased  to  walk  with  him, 
he  wished  to  say  something  to  him.    He  took  the  deceased 
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from  the  friendB  and  company  that  surromided  him  into  tlia 
shade  of  the  night.  He  had  with  him  a  sword-cane;  and  in 
the  short  space  of  between  five  and  ten  minutes,  the  deceased 
is  seen  returning  from  whence  he  started,  and  falls  from  a  stab 
in  the  heart  by  an  instrument  such  as  that  in  the  possession 
of  the  prisoner;  and  the  prisoner,  under  the  cover  of  the  nighty 
flies  from  his  home  and  his  country.  These  facts  alone  were 
held  sufficient  to  warrant  the  inference  of  express  malice: 
HiU*8  Casey  2  Oratt.  603,  604,  620. 

These  views  will  perhaps  sufficiently  explain  the  character 
of  proof  by  which  the  "  formed  design  "  is  discovered. 

The  object  of  the  proof  is  to  establish  the  existence  of  the 
malice  in  fact  towards  the  deceased  (as  it  has  been  explained) 
at  the  time  of  the  killing,  which  prompted  him  to  the  com* 
mission  of  the  deed.  The  sufficiency  of  the  evidence  to  estab^ 
lish  it  is  determined,  as  that  of  any  other  fact,  by  its  effect  to 
reasonably  satisfy  the  mind. 

There  may  be  a  case  where  there  are  facts  tending  to  estab> 
lish  different  conclusions  as  to  the  kind  of  malice;  some  to 
establish  that  the  killing  was  upon  express  and  others  that  it 
was  upon  implied  malice.  In  such  case,  the  only  rules  as  to  the 
effect  of  the  evidence  which  it  is  now  necessary  to  notice  are: 
1.  That  where  '^  fresh  provocation  intervenes  between  the  pre- 
conceived malice  and  the  death,  it  will  not  be  presumed  that 
the  killing  was  upon  the  antecedent  malice; "  2.  That  though 
it  will  not  be  prestmied,  it  may  be  proved  to  have  actuated 
the  person  in  the  killing,  by  the  circumstances  and  facts  in 
the  case,  notwithstanding  the  fi^sh  provocation:  2  Stark.  Ev. 
712;  Jones's  Case^  1  I^igh,  612-614. 

It  may  be  concluded,  then,  in  determining  whether  a  murder 
has  been  committed  with  express  malice  or  not,  the  important 
questions  are:  Do  the  external  facts  and  circumstances  at 
the  time  of  the  killing,  before  or  after  that  time,  having  con* 
nection  with  or  relation  to  it,  frimish  satisfactory  evidence  of 
the  existence  of  a  sedate,  deliberate  mind  on  the  part  of  the 
person  killing,  at  the  time  he  does  the  act?  Do  they  show  a 
formed  design  to  take  the  life  of  the  person  slain,  or  do  him 
some  serious  bodily  harm  which  in  its  necessary  or  probable 
consequences  may  end  in  his  death;  or  such  general  recklesa 
disregard  of  human  life  as  necessarily  includes  a  formed  de- 
sign against  the  life  of  the  person  slain  ?  If  they  do,  the  kill* 
ing,  if  it  amount  to  murder,  will  be  upon  express  malice. 

When  the  facts  show  with  reasonable  certainty  that  a  mur* 
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der  with  express  jnalice  has  been  committed,  bail  shotdd  be 
isfdsed. 

We  are  of  opinion  that  the  facts  as  presented  in  the  reoord 
in  this  case  do  not  show  with  reasonable  certainty  that  the 
prisoner  is  guilty  of  murder  with  express  malice,  and  that 
therefore  he  is  entitled  to  baiL 

Bail  allowed. 


MuRDSB  IS  Unlawvul  Ksluso  ov  Art  Pxsaov  with  Maxjcs  Aiobi- 
TBOUQBT:  McWhhrCs  Case,  46  Am.  Bee.  196;  OommoHweaUh  ▼.  Wetaier,  62  Id. 
711;  Watty.  State,  10 Id.  202. 

DismronoH  bxtwhn  Dsqbebb  ov  Mubdsb:  Bower  ▼.  Siaie,  82  Am.  Doo. 
828^  note  338;  StaUv.  8mHh,6iId.  678;  Anihtm^y^  8taie,ZSl±  143. 

On  Tbial  iob  Mubdxb,  Byxbt  Rxkabk  anb  Whoub  Oompuot  ov  Aoousid 
BUBiNO  Intxbyixw,  which  was  condnded  by  the  homicide  for  which  he 
stands  charged,  are  competent  evidence  as  part  of  the  re$  geeia  to  enable  the 
Jury  to  determine  whether  any  crime  has  been  committed,  as  well  as  to  in- 
form them  as  to  its  degree:  Peopk  ▼.  PaUer,  71  Am.  Dec.  763^  and  see  note 
769. 

LiQAL  Pbinoiflxb  ov  PsnciPAL  Casm  ApFBoyxD  AND  Aptuid  in  Drurp 
▼.  State,  25  Tez.  46. 

Thb  PKiNdPAL  CASB  WIS  voiLOWXD  in  dw6iiitifln  ol  express  malioe  in  Ate 
▼.  £f^a<e,  30  Tex.  473;  ^onvr  ▼.  ^fttfe;,  42  Id.  271;  it  is  cited  to  the  point  that 
the  design  in  express  malioe  inelndes  an  intent  to  do  any  unlawful  injnzy 
which  may  probably  deprive  the  party  of  life,  in  DuMe  ▼.  State,  1  Tez.  App, 
166;  PlaeterB  v.  State,  Id.  681;  Summers  ▼.  State,  5  Id.  381;  to  the  point 
that  express  malice  may  be  shown  by  external  facts  and  circnmstances,  in 
Hoiden  ▼.  State,  1  Id.  238;  Podut  v.  State,  5  Id.  567;  MeKhmey  ▼.  State, 
8  Id.  639,  644;  Wrightr.  State,  41  Tex.  248;  in  drawing  distinction  between 
express  and  implied  malice,  in  Singleton  ▼.  State,  1  Tex.  App.  507;  Prmma  ▼. 
State,  2  Id.  375,  376;  Jonet  v.  State,  3  Id.  155;  Roberta  ▼.  State,  6  Id.  151| 
Tooney  v.  State,  Id.  188,  189;  RkharU  ▼.  StoJte,  Id.  363;  HairrU  ▼.  State, 
8  Id.  109;  Rye  v.  State,  Id.  166;  MeKinney  ▼.  State,  Id.  643;  Moore  r. 
Slate,  31  Tex.  573;  Sanders  v.  State,  41  Id.  309;  in  distinguishing  between 
murder  in  first  and  second  degree^  in  Hamby  v.  State,  36  Id.  529;  Hudson  ▼. 
State,40Id.  16;  Bumham  y.  State,  ^  Id.  92S;  FerreUv.  State,  43  Id.  506;  m 
oonstmction  of  expression,  "proof  is  evident  or  presumption  greats"  as  ap« 
plied  to  bail,  in  Ee  parte  Foster,  5  Tex.  App.  646;  to  the  point  that  when  a 
fresh  provocation  intervenes  between  preconceived  malice  and  the  death,  it 
will  not  be  presumed  that  the  killing  was  upon  the  antecedent  malice,  etc, 
in  Murray  ▼.  State,  1  Id.  421;  to  the  point  that  if  the  means  used  were 
likely  to  kill  or  endanger  life,  and  a  killing  took  place,  express  malice  would 
1m  inferred,  unless  the  killing  was  attended  with  circumstaifbes  which  showed 
sm  absence  of  formed  design,  in  Murray  v.  State,  Id.  422;  Aiken  v.  State,  10 
Id.  617,  618;  to  the  point  that  the  words  "with  malioe  aforethought "  aro 
sufficient  in  indictment^  in  Perry  v.  State,  44  Tex.  475;  and  to  the  point  that 
express  malice  towards  one  will  not  render  the  unintentional  killing  of  an* 
ether,  without  malice,  murder  in  the  first  degree,  but  in  the  seoond  dsgras^ 
In  Taylors.  State,  3 Tex.  App.  396L 
▲m.  Dec.  Vol.  LZXVin-64 
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Stillman  V.  Canales.* 

rss  Tbxas,  818.1 

VnmxE  EoBBflLr  CtovxFAirmia  to  Fubnibb  Vkxtdeb  Cokfletb  Chadt 
or  TiTLB  for  each  of  seyeral  paroeLi  of  land,  and  failing  ao  to  do^  Urn 
Tndaa  not  to  be  boimd  to  pay  for  thoae  portiona  of  the  land  for  which 
he  might  bennable  to  famish  aach  tiUe^  ia  eatopped  from  aaying  that  his 
▼ukdee  haa  not  been  injnred  by  hia  failnre  to  perform  anch  covenant;  nor 
can  he  be  heard  to  aay  that  the  title  of  hia  vendee  haa  become  invulnera- 
ble by  lapae  of  time,  or  been  perfected  in  any  oUier  manner. 

Bum  ov  LA2n>  sr  Vmri>E%  wrra  ob  without  Wabbantt,  ia  not  a  waiver 
of  an  expreaa  oonditiony  npon  the  perf  ormanoe  of  which  alone  the  vendor  • 
waa  entitled  to  claim  the  payment  of  the  pnrchaan  money. 


Appeals  from  Cameron.  Suits  by  appellees  to  recover  from 
appellants  the  balance  which  they,  respectively,  claimed  was 
due  them  by  appellants,  for  the  purchase-money  of  certain 
parcels  of  land.  By  consent,  a  jury  was  waived,  and  each  of 
the  causes  was  tried  by  the  judge,  and  judgments  given  in 
favor  of  the  plaintiffs.    Other  facts  appear  in  the  opinion. 

AUen  and  Haley  for  the  appellants. 

Damd  D.  AicMMV^  tat  the  appellees. 

By  Court,  Bell,  J.  The  appellee  Manuel  Travino  Canales 
sold  to  the  appellants  six  labors  of  land,  forming  a  part  of  the 
^^ezidos"  of  the  city  of  Matamoros.  A  part  of  the  purchase- 
money  was  paid  in  cash  at  the  time  of  the  sale,  and  it  was 
stipulated  that  the  balance  should  be  paid  in  three  install- 
ments. 

In  one  part  of  the  indenture  by  which  the  sale  and  the 
agreement  of  the  parties  is  evidenced,  it  is  said  that  Manuel 
Travino  Canales  covenants,  etc.,  ^'that  he  is  now  well  and 
lawfully  seised  of  all  and  each  of  the  said  granted  tracts  or 
labors  of  land  by  regular  chain  or  transfers  of  title  from  the 
honorable  ayuntamiento  of  the  city  of  Matamoros,  all  of  which 
transfers  are  hereby  passed  and  made  a  part  of  this  convey- 
ance." In  another  part  of  the  indenture,  the  appellee  cove- 
nanted, ''to  cause  to  be  done,  made,  executed,  and  performed 
all  and  every  act  or  acts  and  conveyance  or  transfers  of  title 
which  may  be  necessary  in  form  or  essence  fully  to  perfect 
and  assure  to  the  said  Stillman,  Belden,  &  Mussina,  their 
heirs  and  assigns,  a  perfect  title  of  and  to  the  said  described 
lands  from  the  original  grantees  of  the  honorable  ayuntamiento 
of  Matamoros."  In  another  part  of  the  indenture,  the  follow- 
ing language  occurs:  ''  It  is  further  covenanted  and  agreed  by 
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the  said  Hanuel  Travino  Canales,  that  in  case  of  fttilnre  on 
his  part  or  his  legal  representatives  to  produce,  famish,  and 
assure  to  the  said  parties  of  the  second  part,  their  heirs  or 
legal  representatives,  perfect  and  complete  transfers  of  title  to 
all  and  each  of  said  labors  hereinbefore  described,  then  in  that 
event  the  said  parties  of  the  second  part  may  deduct  from  the 
payments  herein  conditioned  by  them  to  be  made  such  sum  or 
sums  as  may  be  the  equal  proportion  and  relative  value  of  the 
said  parcels  or  parts  of  parcels  of  land  so  failed  to  be  con- 
veyed and  titles  perfected,  as  compared  with  the  whole  of  six 
tracts  conveyed." 

It  is  shown  by  the  evidence  that  the  vendor,  Manuel  Tra* 
vino  Canales,  fSailed  to  deliver  to  the  purchasers,  Stillman, 
Belden,  &  Mussina,  any  paper  title  of  any  kind,  from  the 
ayuntamiento  of  Matamoros  to  two  of  the  six  labors  of  land 
described  in  the  indenture;  and  it  is  shown  that  these  two 
labors,  to  which  no  paper  title  from  the  ayuntamiento  was 
delivered  to  the  appellants,  were  of  as  great  or  greater  value 
than  the  other  four.  The  district  judge  who  tried  the  cause, 
and  to  whom  it  was  submitted  by  the  parties  without  the  in- 
tervention of  a  jury,  was  of  opinion  that  the  true  meaning  of 
the  covenants  contained  in  the  indenture,  taken  together,  was 
that  the  vendor  would  procure  and  deliver  to  the  vendees  such 
paper  title  from  the  ayuntamiento  of  Matamoros  as  it  had 
been  customary  for  the  ayuntamiento  to  extend  to  persons 
who  were  permitted  to  occupy  lands  forming  a  part  of  the 
^  ezidos  "  of  the  city.  But  the  judge  was  further  of  opinion 
that  the  appellants  had  waived  the  right  to  insist  upon  the 
delivery  to  them  by  their  vendor,  of  such  paper  title,  as  a  con- 
dition precedent  to  the  payment  of  the  purchase-money, 
because  they  afterwards  sold  the  lands  to  the  other  persons, 
without  any  warranty  of  title  except  as  against  persons  claim- 
ing under  themselves;  and  the  judge  held  that  the  appellants 
were  not  entitled,  because  of  such  waiver,  to  any  abatement  of 
the  purchase-money,  because  a  perfect  chain  of  title  to  the 
labors  formerly  occupied  by  Onofre  Rebalcaba  and  Catarina 
Vela  had  not  been  famished  to  them.  The  judge  below  also 
expressed  the  opinion  that  it  would  be  unconscionable  to  per- 
mit the  appellants  to  abate  a  portion  of  the  purchase-money 
after  they  had  sold  the  land  at  a  greatly  advanced  price,  and 
when  they  had  sufiered  no  damage  because  of  the  failure 
'j{  their  vendor  to  furnish  the  title  papers  according  to  the 
stipulation  of  the  indenture. 
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We  are  of  opinion  that  the  court  below  erred  in  this  view  of 
the  case.  The  district  judge  attached  importance  to  the  (ausi 
that  the  appellants  had  sold  the  land  without  full  warranty  of 
title,  and  intimates  that  his  opinion  might  have  been  different 
if  the  sale  by  the  appellants  had  been  a  sale  with  full  war- 
ranty of  title.  Let  us  suppose  that  the  appellants  had  not 
sold  the  land,  but  had  continued  to  occupy  it  as  the  owners; 
could  they  not  have  resisted  the  collection  of  the  purchase- 
money  until  their  vendor  had  complied  with  his  undertaking 
to  furnish  title  papers  ?  And  in  the  event  of  the  inability  of 
their  vendor  to  furnish  the  title  papers,  would  they  have  been 
under  any  obligation  to  return  to  him  those  portions  of  the 
land  to  which  the  titles  were  not  furnished  ?  We  think  it 
would  be  as  unconscionable  in  them  to  retain  the  land  without 
paying  for  it  as  it  would  be  to  sell  it  and  put  the  proceeds  of 
the  sale  in  their  pockets  and  still  resist  the  collection  of  the 
purchase-money.  We  are  of  opinion  that  the  plain  meaning 
of  the  covenants  in  the  deed  is,  that  the  vendor  bound  himself 
to  furnish  a  complete  chain  of  title  from  the  ayuntamiento  of 
Matamoros  down  through  himself  to  the  vendees,  and  that  if 
he  failed  to  do  so,  the  vendees  were  not  to  be  held  bound  to 
pay  for  those  portions  of  the  land  to  which  the  vendor  might 
be  unable  to  furnish  a  complete  chain  of  title.  It  is  not  for 
the  court  to  undertake  to  say  what  motives  influenced  the  ap- 
pellants in  stipulating  that  the  title  papers  should  be  furnished 
to  them.  Their  objects  in  making  the  purchase  may  have 
been  such  as  rendered  the  delivery  of  the  title  papers  to  them 
a  matter  of  the  first  importance.  There  is  nothing  in  the 
testimony  to  show  that  they  were  not  paying,  or  agreeing  to 
pay,  for  the  title  papers  as  well  as  for  the  land  and  the  posses- 
sion of  it.  It  is  not  shown  that  they  have  not  already  paid  as 
much  as  the  land  was  worth  at  the  time  of  the  purchase  from 
the  appellee.  But  these  are  considerations  with  which  the 
courts  need  not  concern  themselves.  Parties  have  the  right 
to  make  their  own  contracts,  and  it  is  the  proper  business  of 
the  courts  to  give  effect  to  them  without  inquiring  whether 
they  are  favorable  to  this  party  or  to  that.  The  appellee  hav- 
ing stipulated,  in  the  most  express  terms,  to  furnish  the  title 
papers,  he  cannot  be  heard  to  say  that  his  vendees  have  not 
been  injured  by  his  fSsdlure  to  deliver  them;  nor  can  he  be 
heard  to  say  that  the  title  of  his  vendees  has  become  invulner- 
able by  lapse  of  time,  or  been  perfected  in  any  other  manner. 
The  plain  answer  to  all  such  reasons  why  his  vendees  should 
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be  compelled  to  pay  the  purchase-money  is,  that  they  under- 
took to  i>ay  when  he  furnished  certain  title  papers,  and  that 
he  has  not  performed  his  undertaking.  We  have  been  able  to 
find  no  case  which  goes  to  the  extent  of  holding  that  a  sale  by 
a  vendeey  in  a  case  like  the  present^  with  or  without  warranty^ 
is  a  waiver  of  an  express  condition  upon  the  performance  of 
which  alone  the  vendor  was  entitled  to  claim  the  payment  of 
the  purchase-money. 

The  evidence,  which  was  introduced  without  objeotLon,  shows 
that  the  vendor  admitted  to  the  i^^ent  of  the  vendees  ttiat  he 
was  under  obligation,  by  the  terms  of  the  indenture,  to  furnish 
other  muniments  of  title  than  those  that  had  been  furnished; 
and  he  stated  that  the  titles  from  the  ayuntamiento  of  Mata- 
moros  to  the  labors  which  had  been  occupied  by  Rebalcaba, 
and  by  Gat^arina  Vela,  were  in  existence,  and  he  could  pro- 
cure them. 

We  are  of  opinion  that,  by  the  terms  of  the  indenture  between 
the  parties,  the  appellee  was  not  entitled  to  demand  payment 
of  the  purchase-money  of  those  portions  of  the  six  labors  to 
which  he  had  fsdled  to  furnish  a  complete  chain  of  title.  The 
judgment  of  the  court  below  must  therefore  be  reversed,  and 
the  cause  remanded  for  a  new  triaL 

Ordered  accordingly. 

Reversed  and  remanded 


Thx  FBiRGir ax.  GA8S  IS  DXSXDroinsKED  In  StUhnan  ▼.  CanakBt  89  HaoL  414 
the  pleadings  not  wtim&tfaig  the  ooort  In  following  tlM  opfadon  In  the  tamai 
oMo.  The  doctrine  of  titles  in  the  Spsnish-Amarican  ooontries  is  aUj 
discnased  and  clearly  stoted  in  StroChar  y.  Imcob,  12  Pet  436,  447,  449;  af- 
firming S.  a,  6  Id.  768. 

Qbantor  m  Dexd  la  not  oitlt  EsropraD  noM  Disfutiho  Died  Iisxlv, 
Imt  every  fact  which  it  recites:  Stow  y.  Wyse,  18  Am.  Dec  99;  ffattv,  Bmmerf 
21  Id.  394;  and  all  parties  and  privies,  as  a  general  role,  are  estopped  by 
recitals  in  deed:  Otbome  y.  EmUeoU,  65  Id.  498;  Steoemon  y.  McReary,  61  Id. 
102. 

EaroFPXL  or  Gkaivtob  to  I>i2nr  OaAirm's  TauL,  arising  from  his  deed, 
extends  to  all  persons  who  claim  from  or  under  the  grantor  by  title  aoqiiired 
snbseqnent  to  the  grant,  whether  by  deed  or  otherwise:  Cfttliam  y.  Birdp  48 
Am.  Dec.  379. 

BsTOppiL  07  PsBaoNB  GLAixDra  xnximB.  Oommok  Soubom  of  Tauu  8m 
OaSmn  Y.  Bkd^  49  Am.  Dec.  883^  note. 


684  Cmr  of  Mabshall  «•  Skkdixxb.  [Texaii 

City  of  Marshall  v.  Snedieeb. 

[»  TEXiLB.  40Ol  I 

Bulb  ihat  Mohst  Paid  Volvrtabilt,  in  IdircnuvcB  or  Law,  bat  wiA 
knowledge  of  all  the  laoto,  oannot  be  recovered  back,  does  not  tspfif 
where  the  parties  are  not  npon  eqoal  terms  in  the  transaotioiL 

Lmautt  or  Cmr  Orddiangb  Rbquikiivo  PAnabnr  or  Mokst  ior  Tjobhwi 
TO  Rktail  SpZRiTUoas  LiQUOBfl^  and  imposing  a  heavy  penalty  for  a  Tio- 
latiim,  may  be  tested  by  party  making  payment  in  action  to  reoorer  back 
themcnoy. 

Wbbbb  Gett  Oouhciii  iByn—tMi  fn  AvTHOBnTOi  Maksio  Tax 

and  demands  and  receiTes  more  than  the  charter  permiti^  which 
paid  nnder  pressure  of  the  snmmary  remedies  prescribed  for  ooQeotkn, 
and  of  a  heavy  penalty  for  non-payment*  it  is  against  good  conscMnoe  to 
retain  the  money,  and  action  will  lie  to  recover  it  back. 

Obhxbal  Powxe  or  Taxaxxoh  was  Oontsbbbd  bt  Ghabxee  ufost  Ctarr 
CauvmL,  limited  by  the  provisions:  1.  That  the  tax  on  properly  shoold 
not  in  any  one  year  exceed  one  half  of  one  per  cent  ad  valorem  on  snch 
property;  2.  That  snch  tax  should  be  apportioned  in  the  same  manner  as 
the  state  tax:  HM,  that  the  asMssment  of  cofporation  taxes  npon  ooon- 
pations,  under  snch  charter,  dJacriminating  against  an  occnpatioa  in  a 
degree  beyond  that  made  on  snch  oceapatiba  by  the  legjelatnre  in  the 
ooUeotion  of  state  and  coonty  taxei^  is  nnwanaated,  and  if  enforced, 
the  money  so  illegally  exacted  may  be  recovered  back  by  the  parly 
injmred. 

Action  against  the  city  of  Marahall  for  lecoveiy  office  hmi- 
dred  dollars  alleged  and  admitted  bj  the  defendant  to  haye 
been  paid  by  plaintiff  as  a  corporation  tax  imposed  upon 
retailers  of  spirituous  liquors.  Plaintiff's  petition  alleged  that 
said  tax  was  imposed  by  city  ordinance  Car  the  privilege  of 
retailing  spirituous  liquors  within  the  corporate  limits  of  said 
city  for  twelve  months,  and  that  such  tax,  so  imposed  and  cd- 
lectedy  is  out  of  proportion  to  the  taxes  imposed  upon  other 
occupations  and  citizens  of  said  city,  and  was  exacted  and 
enforced  in  violation  of  the  laws  and  constitution  of  the  state. 
Defendant  answered,  filing  a  general  demurrer  and  a  general 
denial.  A  jury  was  waived,  and  the  cause  submitted  to  the 
court,  and  it  was  adjudged  that  the  plaintiff  recover  the  sum 
of  three  hundred  and  fifty  dollars,  and  costs  of  suit.  Other 
statements  in  the  opinion  sufficientiy  present  ihe  case. 

W.  P.  HiU^  for  the  plaintiffs  in  error. 
P.  Murrdhj  for  the  defendants  in  error. 

By  Court,  Roberts,  J.  It  is  contended  that  the  payment 
of  the  license  tax  imposed  by  the  city  was  voluntarily  made 
by  the  defendants,  and  that  for  that  reason  they  cannot  recover 
back  the  money  so  paid.    It  was  collected  off  of  the  defend- 
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ants  under  color  of  lawfiil  authority,  in  pursuance  to  an  ordi- 
nance of  the  city  council;  which  enjoined  its  payment  under  a 
penalty  of  twenty-five  dollars  a  day  for  every  day  its  violation 
was  continued  by  retailing  spirituous  liquors.  The  act  of  in- 
corporation gave  to  the  city  assessor  the  same  remedies  for  the 
collection  of  taxes  imposed  by  the  city  as  the  assessor  of  each 
county  has  for  the  collection  of  state  or  county  tax.  This  sub- 
jected the  defendants'  property  to  seizure  and  sale  in  a  sum- 
mary manner  by  the  assessor:  0.  &  W.  Dig.,  art  1987. 

Under  these  circumstances,  the  parties  are  not  on  equal 
terms.  The  ordinance  of  the  city  council  required  the  defend- 
ants to  obtain  a  license  before  retailing  liquor,  and  imposed  a 
heavy  penalty  for  its  violation.  The  defendants,  by  refusing 
to  pay,  would  have  placed  themselves  in  the  attitude  of  resist- 
ing the  publi^  authorities,  and  would  have  exposed  themselves 
to  the  certain  harassment  of  litigation,  and  to  the  great  hazard 
of  ruinous  loss,  if  they  should  fkil  in  that  resistance.  It  is  not 
contended  in  this  case  that  the  city  council  had  no  ri^t  to 
impose  some  occupation  tax  upon  the  defendants;  but  only 
that  the  tax  of  five  hundred  dollars  was  disproportioned  to  that 
imposed  on  other  occupations,  and  was  therefore  excessive, 
unjust,  and  illegal.  Still,  they  had  to  pay  the  whole  amount 
to  get  the  license  which  was  required  by  the  city  ordinance. 
It  has  often  been  held,  that  if  a  party  pay  money  voluntarily, 
in  ignorance  of  law,  but  with  a  knowledge  of  all  the  facts,  he 
cannot  recover  it  back:  BUbie  v.  Lamleyy  2  East,  469;  c(mtra: 
Warder  v.  Tucker^  7  Mass.  449  [5  Am.  Dec.  62];  and  see  M<noaU 
T.Wright,  1  Wend.  854,  865  [19  Am.  Dec.  608]. 

This  rule  cannot  obtain,  however,  where  the  parties  are  not 
upon  equal  terms  in  the  transaction.  ^'  If  one  party  has  the 
power  of  saying  to  the  other,  'That  which  you  require  shall  not 
be  done  except  upon  the  conditions  which  I  choose  to  impose,' 
no  person  can  contend  that  they  stand  upon  anything  like  an 
equal  footing."  Here,  the  defendants  were  merely  passive,  and 
submitted  to  pay  the  sum  claimed,  as  they  could  not  other- 
wise procure  the  license  required  by  the  city  ordinance:  ttor- 
gan  v.  Palmer^  2  Bam.  &  Cress.  319,  821. 

If,  also,  the  city  council  exceeded  its  authority  in  making 
this  assessment  of  tax,  and  demanded  and  received  from  the 
defendants  more  than  the  charter  permitted,  and  it  was  paid 
under  the  pressure  of  the  summary  remedies  prescribed  for  its 
collection,  and  of  the  heavy  penidty  for  retailing  without  its 
payment^  it  was  against  good  conscience  to  retain  it;  and  that 
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is  an  additional  reason  why  fhe  action  for  it  can  be  maiiK 
tained:  Brisbane  v.  Dacres,  5  Taunt.  143. 

The  next  important  question  in  the  case  is,  Did  Hie  city 
council  have  the  right  to  impose  this  license  tax  of  five  hun- 
dred dollars?  It  is  not  necessary  to  call  in  question  the  con- 
stitutional power  of  the  legislature  of  the  state  to  invest  a 
municipal  corporation  with  the  authority  to  levy  and  coUect 
taxes,  because  we  are  of  opinion  that  the  charter  did  not 
authorize  this  assessment  and  collection.  The  facts  show  that 
the  city  council  undertook  to  declare  and  enforce  a  public 
policy  by  discriminating  against  this  occupation,  in  a  degree 
tai  exceeding  that  of  the  legislature  in  the  collection  of  taxes 
for  state  and  county  purposes.  The  state  has  indicated  its 
policy  in  respect  to  the  encouragement  to  be  given  to  the  vari- 
ous occupations  liable  to  taxation,  by  apportioidng  the  taxM 
upon  each  respectively.  Retailers  of  spirituous  liquors  an 
required  to  pay  annually  two  hundred  and  fifty  dollars;  those 
who  keep  a  billiard-table,  fifty  dollars;  an  eating-house,  sixteen 
dollars.  The  city  council  have  not  followed  this  apportion- 
ment, but  imposed  license  tax  on  such  retailers  of  liquor  five 
hundred  dollars;  on  billiard-tables,  thirty  dollars;  and  on  eat- 
ing-houses, fifteen  dollars.  Thus,  while  a  billiard-table  is  taxed 
only  three  fifths  of  what  it  is  taxed  by  the  state,  a  retail  liquor 
establishment  is  taxed  double. 

The  act  of  incorporation  prescribes  ''that  the  city  council  of 
the  city  of  Marshall  shall  have  and  exercise  the  power  of  lajring 
and  levying  taxes  upon  all  subjects  of  taxation  within  the  corpo- 
rate limits  upon  which  a  tax  may  be  levied  by  the  state,  as  may 
be  deemed  necessary;  provided  that  the  tax  on  property  shall 
not  in  any  one  year  exceed  one  half  of  one  per  cent  ad  valorem 
on  such  property;  provided,  also,  that  such  tax  shall  be  appor- 
tioned in  the  same  manner  as  the  state  tax." 

The  rule  for  the  apportionment  of  taxes  upon  property  is 
laid  down  by  the  constitution  to  be  according  to  its  vcdue, 
except  such  property  as  two  thirds  of  both  houses  of  the  legis- 
lature may  think  proper  to  exempt  from  taxation.  The  con- 
stitution leaves  the  apportionment  of  the  taxable  occupations 
entirely  to  the  discretion  of  the  legislature:  0.  &  W.  Dig.  25, 
sec.  27,  Gen.  Prov. 

The  legislature  has  exempted  certain  property  fiK)m  taxa- 
tion, and  has  fixed  the  apportionment  of  taxes  levied  upon 
occupations.  The  object  of  the  two  provisos  attached  to  the 
general  power  of  taxation  given  to  the  corporation  are:   1.  To 
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Iiimt  the  tax  on  property  not  exempt  (which  cannot  be  other- 
ivise  than  ad  valorem)  at  one  half  of  one  per  cent  per  annum; 
-and  2.  To  require  the  city  council  to  follow  the  apportionment 
of  occupation  tax  as  indicated  by  the  will  of  the  legislature  in 
the  assessment  of  state  tax*  This  is  the  natural  construction^ 
and  gives  greatest  effect  to  all  of  the  provisions  of  the  section 
•of  the  law  in  question.  Indeed,  if  it  be  held  that  the  second 
proviso  refers  alone  to  property  tax,  as  contended  for  by  coun- 
rsel  for  plaintiffs,  it  can  have  no  meaning  or  force  whatever, 
unless  perhaps  in  its  application  to  exempted  property.  It 
would  leave  the  city  council  with  unlimited  powers  in  levying 
4md  apportioning  taxes  on  occupations.  It  might  prescribe 
the  public  policy  of  the  country  within  the  city,  at  discretion, 
in  building  up  one  occupation  by  exemption,  and  in  banishing 
-another  by  the  imposition  of  burdens  in  the  shape  of  tax. 
"Tlie  legislature  should  not  readily  be  supposed  to  have  con- 
ferred such  powers  upon  any  inferior  municipal  authority,  nor 
indeed  would  it  be  so  construed,  except  the  language  of  the 
-enactment  plainly  required  it. 

We  think  the  meaning  of  the  act  plain  and  well  expressed, 
and  that  it  requires  the  city  council,  in  assessing  taxes  on 
taxable  occupations,  to  fix  the  same  proportion  between  them 
■as  that  fixed  by  the  legislature  for  the  state  tax,  thereby 
following  the  policy  adopted  by  the  whole  state,  and  not  that 
-dictated  by  their  own  discretion:  See  cases  bearing  on  this 
matter,  Robin9on  v.  Mayor  etCj  1  Himiph.  160;  Mayor  etc.  v. 
Beatlyy  Id.  241. 

Upon  this  view  of  the  law,  it  is  presumed  the  case  was 
^judicated  below.  Whether  or  not  it  should  have  been  deter- 
mined that  the  ordinance  of  the  city  council  imposing  this 
-excessive  tax  was  utterly  void  for  want  of  authority  to  assess 
it  in  the  manner  it  was  done,  need  not  now  be  decided,  as  the 
defendants  have  not  appealed  or  taken  a  writ  of  error  from  the 
judgment  of  the  court  below. 

Judgment  affirmed. 

Action  to  Rbootss  Back  Monkt  Taid  itndbr  Misttakx  or  Law  ob 
Fact:  Northrop  ▼.  (Trooei^  60  Am.  Dec.  264,  and  note  272;  to  recover  back 
money  obtained  by  frand,  dnrefls,  mistake,  or  tort:  WeiU  y.  Bngham^  52  Id. 
750^  note  758;  recovery  of  money  paid  for  void  license:  Mayor  qf  Baltimore  v. 
jAfftrmaoi^  45  Id.  166^  note;  nooreiry  back  of  illegal  taxes  paid  under  oom* 
pulsion:  Id.  164^  note;  Tayhr  t.  Board  qf  Health,  72  Id.  724. 

Trk  FBDroiPAL  CASB  IB  ocm>  in  a^  qfOabfegton  v.  Sydnor,  39  Tex.  241, 
•te  tiM  point  that  mooey  eoUeotad  aa  taxes  by  a  city,  under  an  ordinance  aol 
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tnthorized  by  its  charter,  may  be  reoorered  by  rait  at  law,  whetfaer  tike  tas 
was  paid  under  compnlaoiy  prooees  or  not.  It  ie  cited  in  <?.  <?.  Ob.  r.  Gx  ^ 
€fakegtonf  54  Id.  292,  as  reoogniang  the  doctrine  that  payment  may  be  com- 
polBOxy,  although  not  made  to  relieye  the  person  or  goods  from  seisore  or 
detention,  actual  or  threatened,  if  made  miderciroiimstanoeB  creating  a  OMnl 
pressure  of  equal  influence  in  perverting  the  free-wilL  And  it  is  diacmsseil 
and  approved,  but  distinguiahed,  in  Ckdmtion  Gx  t.  Oorham,  49  Id.  308.  Aa 
to  the  power  of  municipal  oorporatioiks  to  levy  local  rates,  taans^  and  aMss^ 
ments,  it  is  cited  in  Pm^  v.  (%  qf  HoMakp  02  Id.  464;  and  is  eitad  and 
followed  in  Bkme  v.  Jftyer,  69  Id.  92,  as  anthoiity  for  refusing  inJimefeioQ  ta 
lastrain  collection  of  taxes 
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[36  Texas,  867.1 

IB  HOT  LuBU  IN  DAvaon  iob  Aooidmwtal  Loos  of 
Pbimtctb  bt  Fib^  under  a  covenant  to  redeliver  them  at  the  expintioB 
of  his  term  in  as  good  order  as  when  received,  usual  wear  and  tsar  sad 
unavoidable  accidents  excepted. 

Oqntbaot  or  Lbasb  n  hot  Ldou  Comteaot  or  Oowioir  Cihbibb,  and  ir 
not  governed  in  its  oonstructian,  to  the  same  extsat,  1^  oonsidentiBf 
of  public  policy. 

Imamkb  asm  0098IBUBD  Lm  OxBiB  WBircsN  AoBxnciHTfl^  so  as  to  givr 
effect  to  the  intention,  and  in  arriving  at  the  intention,  the  snbjeo^ 
matter,  the  situation  of  the  parties^  and  the  object  had  in  view  and  iiir 
tended  to  be  accomplished  by  the  parties  at  the  time  are  to  be  regarded. 

Action  for  recovery  of  dami^^  for  fhe  destmction  by  fii» 
cxf  a  Bteam  saw-mill,  a  quantity  of  Imnbery  a  lot  of  toolB,  eto.^ 
alleged  to  have  been  rented  from  plaintiff  by  defendants,  in 
consideration  that  defendants  bound  themselves  to  redeliver 
said  saw-mill,  etc.,  to  plaintiff  in  as  good  order  as  they  re- 
ceived them,  excepting  usual  wear  and  tear,  and  unavoidable 
accidents,  and  to  pay  to  plaintiff  a  certain  sum  as  rent 
Plaintiff's  petition  alleged  the  destruction  of  the  saw-mill^ 
etc.,  by  fire  through  the  neglect,  carelessness,  and  actual  im» 
prudence  of  defendants.  The  court  rendered  judgment  upon 
a  special  verdict  against  all  the  defendants  for  one  thousand 
nine  hundred  and  ninety  dollars  and  fifty  cents,  and  costs  of 
suit.  From  which  judgment  defendants  prosecuted  this  writ 
of  error.  Other  facts  more  fully  presenting  the  case  appear  ii^ 
the  opinion. 

T.  J.  Jennings  and  M.  H.  Bownsr^  for  the  plaintiffs  in  ems;. 
Dcvdey  a/nd  Andencny  for  the  defendant  in  error. 

By  Court,  Whebleb,  G.  J.  In  order  to  determine  wbetbor 
the  judgment  has  been  rightly  rendered  for  the  plMntiff,  ir» 
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lUQst  look  to  the  case  made  by  the  petition  and  the  special 
Terdict. 

In  his  petition,  the  plaintiff  treats  the  defendants  as  his 
tenants  rightfdlly  in  possession,  and  seeks  to  charge  and  hold 
them  responsible  for  the  injury  and  loss  sustained,  on  the  sole 
ground  of  carelessness,  negligence,  and  mismanagement  on 
their  part,  by  which  he  avers  the  loss  was  occasioned.  There 
is  no  averment  in  terms  of  a  breach  of  the  covenants  in  the 
lease;  but  the  gravamen  of  the  complaint  is  the  negHgenoe. 
The  verdict  does  not  support  this  ground  of  the  action;  on  the 
contrary,  it  fully  exculpates  the  defendants  from  the  charge  of 
negligence.  The  worst  that  the  verdict  establishes  is,  that  the 
loss  was  caused  by  an  accidental  fire;  and  the  question,  as  to 
the  principal  defendants  or  tenants  in  possession  is,  whether 
they  are  liable  to  make  good  a  loss  thus  occasioned. 

It  is  dedudble  from  the  petition,  though  it  is  not  avened, 
that  the  defendants  were  holding  over  after  the  expiration  of 
the  lease  when  the  loss  occurred;  and  so  the  jury  have  found 
by  their  verdict.  Thus  continuing  to  hold,  it  was  at  the  dec- 
tion  of  the  plaintiff  to  treat  them  as  trespassers,  or  as  tenants 
holding  under  the  terms  of  the  original  lease.  The  receipt  of 
rent  accruing  after  the  expiration  of  the  tenancy  would  evi- 
dence his  election  to  treat  them  as  tenants,  and  not  as  tree- 
passers:  Taylor  on  Landlord  and  Tenant,  sees.  65,  465,  468; 
Story  on  Contracts,  sec.  934.  Whether  we  can  look  to  the  evi* 
dence  of  such  receipt  for  rent  in  this  case  or  not  is  not  material, 
as  the  plaintiff  in  his  petition  has  elected  to  treat  the  defend* 
ants  as  tenants,  holding  under  the  terms  of  the  original  lease. 
As  such,  are  they  liable  for  the  loss  of  the  premises  by  accidental 
fire  ?  This  question  was  considered  in  a  very  elaborate  and 
learned  opinion  by  the  supreme  court  of  New  York,  in  the  case 
of  Warrher  v.  JSitchinSf  5  Barb.  666,  upon  a  lease  containing  a 
covenant  similar  to  the  present,  and  it  was  there  held  that  the 
tenant  was  not  liable  for  a  loss  thus  occasioned.  The  doctrine 
of  this  case  is  adopted  by  Mr.  Taylor,  in  his  learned  treatise 
on  the  American  law  of  landlord  and  tenant,  where  the  law 
upon  this  subject  is  thus  laid  down:  ''  When  a  tenant  is  under 
an  express  covenant  to  uphold  and  repair  the  premises,  he  is 
liable  to  make  good  all  losses,  and  must  even  rebuild  in  case 

of  casualty  by  fire  or  otherwise If  he  covenants  to  keep 

the  premises  in  repair,  and  leave  them  in  the  same  state  as  he 
found  them,  he  is  merely  required  to  use  his  best  endeavors  tc 
keep  them  in  the  same  tenantable  repair  in  which  he  found 
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them;  for  natural  and  unaToidable  decay  is  no  breach  of  this 
covenant.  But  if  he  covenants  to  repair  generally,  this  will 
impose  on  him  a  liability  to  uphold  the  buildings,  without  re- 
gard to  accidents,  or  the  necessary  decay  of  the  old  materials. 
Where  he  covenants  to  surrender  the  premises  at  the  expira- 
tion of  the  lease,  in  the  same  condition  they  are  in  at  the  date 
of  the  lease,  natural  wear  and  tear  excepted,  but  without  any 
covenant  to  repair  or  rebuild,  he  is  not  bound,  in  case  the 
buildings  are  destroyed  by  fire  during  the  continuance  of  the 
term,  to  put  up  new  buildingB  in  the  place  of  those  destroyed;" 
Taylor  on  Landlord  and  Tenant,  sec.  857. 

Here,  there  was  no  covenant  to  repair;  but  the  covenant  of 
said  tenants  was  ^'to  redeliver  said  mills,''  etc.,  ''in  as  good 
order  as  they  received  them,  excepting  usual  wear  and  tear 
and  unyddable  accidents."  According  to  the  authorities  cited, 
it  is  clear  that  upon  this  covenant  the  defendants  were  not 
liable  for  the  accidental  loss  of  the  premises  by  fire.  I  think 
it  may  at  least  be  questioned  whether  the  terms  ''unavoidable 
accidents,"  inserted  in  a  covenant  of  lease  like  the  preeenti 
would  not  include  the  exception  of  such  losses  as  the  verdict 
of  the  jury  shows  the  present  to  have  been.  It  is  not  like  the 
contract  of  a  common  carrier,  nor  governed,  in  its  construction, 
to  the  same  extent,  by  considerations  of  public  policy.  Leases 
are  construed,  like  other  written  agreements,  so  as  to  give  effect 
to  the  intention  of  the  parties.  To  arrive  at  the  intention, 
regard  is  to  be  had  to  the  situation  of  the  parties,  the  subject- 
matter  of  the  agreement,  the  object  which  the  parties  had  in 
view  at  the  time,  and  intended  to  accomplish.  A  construction 
should  be  avoided,  if  it  can  be  done  consistentiy  with  the  tenor 
of  the  agreement,  which  would  be  unreasonable  or  unequal; 
and  that  construction  which  is  most  obviously  just  is  to  be 
favored,  as  most  in  accordance  with  the  presumed  intention 
of  the  parties:  Warner  t.  HiUhiM^  5  Barb.  669;  HaUoway  v. 
Lacyy  4  Humph.  468.  Looking  to  the  terms  and  subject-mat- 
ter of  the  contract,  we  do  not  think  it  reasonable  or  fair  to 
conclude  that  the  parties  contemplated  that  the  lessors  were 
to  become  insurers  of  the  property  against  those  casualties 
which  ordinary  prudence  and  foresight  could  not  have  guarded 
against;  or  that  it  was  supposed  or  intended  that  they  were  to 
become  liable  to  repair  the  loss  in  case  of  the  accidental  de- 
struction of  the  property  by  fire  without  negligence  or  fieiult  on 
their  part.  The  plaintiff  did  not  fi'ame  his  petition  in  any 
such  view  of  the  contract  or  the  liability  of  the  defendants, 
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and  we  do  not  think  it  was  the  view  which  the  parties  had  of 
their  rights  and  liabilities  in  entering  into  the  contract.  It 
would  have  been  a  very  extraordinary  liability  for  the  lessee 
to  assume;  and  if  intended|  it  would  doubtless  have  been 
clearly  expressed  in  the  lease.  We  conclude  that^  upon  the 
fietcts  found  by  the  jury,  the  defendants  were  not  liable  to  make 
good  the  loss  of  the  property,  and  consequently  that  there  was 
error  in  giving  judgment  for  the  plaintiff  upon  the  verdict. 

The  defendant  Broom  has  relied  upon  the  further  defense 
that  he  was  but  a  surety  upon  the  contract  of  lease;  but  as  the 
maintenance  of  the  defense  of  his  principals  necessarily  relieves 
him  from  liability,  it  is  unnecessary  to  consider  the  grounds 
of  his  separate  defense.  The  view  we  have  taken  of  the  case 
would  lead  to  the  rendition  of  judgment  for  the  defendants 
upon  the  verdict  But  as  that  might  deprive  the  plaintiff  of 
having  the  case  revised  upon  the  evidence,  as  he  might  have 
done  had  the  judgment  been  adverse  to  him  in  the  court  below, 
and  he  might  suffer  an  injustice  by  the  case  taking  a  direction 
which  he  was  not  bound  to  anticipate,  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  fiirther  proceedings. 

Reversed  and  remanded. 


EnscT  or  Dbtbuotion  or  Dooskd  Pbsmisbb  bt  Fna  on  tenant's 
InUtyforrant:  i9<ocshoeffv.if«ii^,45A]n.I)ee.220,note^^  Wailr.Hmda^ 
64  Id.  64. 

Whxbx  LsBsn  Oovenaftb  to  Kskp  Dooskd  Faxifiais  in  RKPAStt  and 

at  the  terminatian  of  the  lease  sorrender  them  in  as  good  condition  as  they 
were  at  its  date,  in  the  event  of  the  destniction  of  the  buildings  by  fire 
during  the  term,  and  without  his  de&ult»  he  is  bound  to  rebuild:  Abb^  ▼. 
BiUupt,  72  Am.  Dec.  143,  and  note  148. 

CoNSTBUcnoN  or  WiumN  ItrsTBinaEZiTS:  See  Menard  ▼.  Scmdder,  66  Am. 
Dec  610;  Chapman r.  GkmeO,  ^  Id.  41;  SkUer.  Page,  40  Id.  eOBt  AUoUr. 
OaUk,  71  Id.  636. 


MoNBOE  V.  Smelly. 

[25  TlXAS,  5M.] 

CoLLioiiON  or  MoMXT  WoK  AT  "  TiN-pni8 "  will  not  be  cnfofoed  1^  the 
courts. 

CoioiOM-LAW  KuLi  THAT  AonoiT  wnji  Ln  ON  Waqkb,  though  parties  haTs 
no  previous  interest  in  the  subject  of  the  wager,  is  subject  to  qualifica- 
tions that  no  action  will  lie  on  wager  contrary  to  public  policy,  or  im- 
moral, or  m  any  respect  tending  to  public  detriment^  or  if  it  affects  the 
interests,  feelings,  or  character  of  third  person. 

Idlx  WAOXRa»  ANB  Aix  Gamcvo  CoNTKAcn),  may  be  properly  held  to  be  Toid. 
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Thx  opinion  states  the  case. 
Tajfiar  and  Moore^  for  the  appellant 

By  Court,  Bell,  J.  This  suit  was  instituted  by  the  appel- 
lant against  the  appellees,  upon  a  promissory  note  for  one 
thousand  and  fifty  dollars,  given  by  the  appellees  to  one  Rob- 
ert Hale,  and  transferred  by  Hale,  after  maturity,  to  the  appel- 
lant. The  defendants  in  the  court  below  pleaded  that  the  note 
was  given  for  money  won  at  a  g^ame  called  ^^ten-pins."  The 
evidence  fully  sustained  the  plea,  and  the  presiding  judge  in- 
structed the  jury  as  follows:  ''If  the  jury  believe  from  the 
evidence  that  the  note  read  in  evidence  was  given  for  money 
bet  and  lost  at  a  game  of  ten-pins,  it  cannot  be  collected  by 
law." 

The  only  question  before  us  arises  upon  this  charge  of  the 
court.  In  obedience  to  it,  the  jury  found  a  verdict  in  fSetvor 
of  the  makers  of  the  note,  and  in  fieivor  of  Monroe  against 
Hale,  by  whom  the  note  was  indorsed.  We  have  given  the 
subject  the  most  deliberate  consideration,  and  our  conclusion 
is,  that  there  is  no  error  in  the  charge  of  the  court  below. 

It  is  true  that  by  the  common  law  of  England  an  action 
could  be  maintained  on  a  wager,  although  the  parties  had  n« 
previous  interest  in  the  question  on  which  it  was  laid.  But 
this  proposition  was  always  subject  to^  qualifications.  These 
qualifications  were,  that  an  action  could  not  be  maintained  on 
a  wager  if  it  was  contrary  to  public  policy,  or  immoral,  or  in 
any  other  respect  tended  to  the  detriment  of  the  public;  or  if 
it  affected  the  interests,  feelings,  or  character  of  a  third  per- 
son. It  will  at  once  be  perceived  that  these  exceptions  to  the 
general  rule  are  of  a  nature  to  admit  of  great  diversity  of 
opinion  as  to  the  circumstances  under  which  the  rule  itself 
ought  to  be  upheld.  These  exceptions,  or  to  speak  more  cor- 
rectly, the  rule  and  the  exceptions  taken  together,  are  founded 
upon  a  principle  which  enables  the  law  to  adapt  itself  to  the 
changing  circumstances  and  conditions  of  communities  and 
states.  And  it  is  perhaps  the  greatest  glory  of  the  common 
law  that  it  is,  in  its  truest  sense,  both  conservative  and  pro- 
gressive in  its  tendencies.  The  exceptions  to  the  general  rule 
of  the  common  law  on  the  subject  of  wagers  fall  into  two 
classes:  one  class  is  based  upon  a  concern  for  the  interest  of 
the  public;  the  other  is  based  upon  a  concern  for  the  interests 
and  feelings  of  individuals.  In  a  merely  political  sense,  a 
thing  may  be  said  to  be  contrary  to  public  policy  in  one  gen- 
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«ration  which  is  not  bo  in  tho  next.    And  when  the  law  insti* 

• 

tates  an  inquiry  into  the  morality  or  immorality  of  a  particular 
ihingy  tho  inquiry  does  not  proceed  upon  abstract  principles 
«o  much  as  upon  the  received  and  common  opinion  of  the  great 
body  of  the  people  constituting  the  political  community  upon 
which  the  law  has  its  operation.  So  a  thing,  in  contemplation 
of  law,  may  be  immoral  to-day  which  was  not  immoral  fifty 
years  ago.  That  may  be  held  to  be  in  strict  conformity  with 
^ound  morals,  according  to  the  public  sense  of  the  present  day 
which  would  have  been  condemned  as  immoral  during  the 
ascendency  of  the  Puritans  in  Ei^and,  and  of  the  Covmani- 
ers  in  Scotland. 

On  many  subjects,  the  law  has  never  been  declared  by  legis- 
lative enactments.  It  is  supposed  to  rest  in  reason,  and  the 
courts  have  been  left  to  apply  the  principle  of  sound  reason  to 
<;ases  as  they  have  arisen.  The  subject  now  under  consider- 
ation, the  extent  to  which  actions  of  law  could  be  maintained 
on  wagers,  is  one  upon  which  the  legislatures  of  common-law 
atates  have  shown  a  disposition  to  follow  the  lead  of  the  courts, 
and  the  decisions  of  the  courts  have,  as  nearly  as  poissible,  kept 
pace  with  public  opinion — sometimes  lagging  behind,  out  of  too 
great  regard  for  precedents,  and  sometimes  taking  the  lead 
when  an  extraordinary  case  would  quicken  the  judicial  mind. 
In  the  year  1777,  the  c§se  of  DaCosta  v.  JaneSj  Cowp.  729,  was 
tried  before  Lord  Mansfield.  The  case  arose  about  a  bet  upon 
the  sex  of  the  somewhat  celebrated  Chevalier  D'Eon,  a  French- 
man, whose  career  had  attracted  public  attention,  and  who  chose 
to  preserve  as  much  mystery  as  possible  in  relation  to  his  sex, 
which  had  become  a  subject  of  much  interest  in  certain  circles 
in  the  capitals  of  London,  Paris,  and  St.  Petersburg.  On  the 
first  trial  of  the  cause,  the  plaintiff  obtained  a  verdict,  on  the 
ovidence,  in  three  hundred  pounds.  The  trial  had  proceeded 
upon  the  former  precedents  upon  the  subject  of  wagers,  in  the 
English  courts.  There  was  a  motion  in  arrest  of  judgment, 
which  came  on  to  be  heard  the  next  year.  In  the  mean  time, 
the  case  had  ''made  a  great  noise  all  over  Europe."  The  pow- 
erful mind  of  the  great  judge  who  had  presided  at  the  trial 
'was  directed  to  the  principles  involved  in  the  case,  and  in 
delivering  his  opinion  upon  the  motion  to  arrest  the  judgment, 
he  overwhelmed  the  plaintiff's  case  in  a  torrent  of  argument 
that  has  made  the  opinion  a  landmark  in  the  law.  He  ex- 
pressed  his  regret  that  on  the  trial  the  nature  of  the  case  had 
«ot  been  more  fully  considered,  and  that  the  witnesses  had  not 
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been  told  that  thej  might  refuse  to  give  evidence.  He  said 
that  to  sustain  the  action  would  be  a  disgrace  to  judicature, 
and  that  one's  confidential  friends  and  servants  and  physi- 
cians could  not  be  required  to  give  evidence  upon  such  a  ques- 
tion as  was  involved  in  the  determination  of  the  wager. 

One  of  the  earliest  English  cases  on  the  subject  of  wagers,  of 
which  we  have  a  report,  was  a  case  in  which  a  wager  was  laid 
that  Charles  Stuart  would  be  king  of  England  within  twelve 
months  then  next  ensuing.  Upon  this  wager,  the  action  was 
maintained.  This  case  is  reported  under  the  name  of  Andrews 
V.  Heme,  in  1  Lev.  83,  and  under  the  name  of  Waleot  v.  Tap- 
pin,  1  Keb.  56-65.  In  allusion  to  this  case.  Justice  Buller,  in 
the  celebrated  case  of  Oood  v.  Elliott^  8  T.  R.  693,  said:  "I 
presume  no  one  will  say  that  an  action  could  now  be  main- 
tained on  any  bet  of  that  kind." 

The  English  courts,  however,  still  sustained  actions  upon 
wagers  on  the  most  frivolous  matters,  notwithstanding  the  effort 
of  Buller,  J.,  in  the  case  of  Oood  v.  EUioit,  supra^  to  trest 
all  idle  wagers  as  void.  At  a  latter  day,  in  the  case  of  Hen^ 
hin  V.  Ouerss,  2  Camp.  408,  Lord  Loughborough  refused  to  try 
an  action  for  a  wager,  whether  a  person  could  be  held  to  bail 
on  a  special  original  for  a  debt  under  forty  pounds,  and  the 
court  of  king's  bench  approved  what  he  had  done:  Henkin  v. 
Ouerss,  12  East,  247.  The  case  of  Brown  v.  Leeson,  2  H. 
Black.  43,  was  the  wager  concerning  the  manner  of  playing  an 
illegal  game,  and  the  court  refused  to  sustain  the  action,  be- 
cause the  inquiry  was  concerning  a  prohibited  game.  But 
Lord  Loughborough  said  in  addition:  "This  was  a  mere  idle 
wager,  and  I  have  no  hesitation  in  saying  that  I  think  a  court 
or  a  jury  ought  not  be  called  upon  to  decide  such  wagers."  Li 
the  year  1824,  the  case  of  Egerton  v.  Furzeman,  1  Car.  &  P* 
613,  came  up  in  the  king's  bench,  before  Lord  Chief  Justice 
Abbott.  The  wager  in  that  case  was  upon  a  dog-fight.  The 
chief  justice  said:  "I  certainly  shall  not  tiy  the  case.  I  am 
of  opinion  that  the  time  of  the  court  is  not  to  be  wasted  in  try- 
ing which  dog  or  which  man  won  a  battle,  as  the  whole  of 
these  wagers  are  illegal." 

These  references  will  serve  to  show  the  fluctuations  and  the 
general  course  of  English  decisions  on  the  subject  before  us. 
Even  some  of  the  later  cases,  in  which  actions  have  been  sus- 
tained in  the  English  courts,  would  seem  very  clearly  to  sanc- 
tion immorality.  Thus  in  the  case  of  Bland  v.  CoUett,  4 
Camp.  157,  the  wager  was  whether  a  person  with  whom  the 
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plaintiff  had  conYersed  was  Lord  Kensington.  The  defend- 
anty  before  he  concluded  the  bet,  ascertained  for  a  certainty 
that  the  person  was  Lord  Kingston,  and  not  Lord  Kensington; 
but  the  wager  was  held  to  be  good.  At  length,  in  England, 
the  legislature  came  to  the  relief  of  the  courts,  and  by  statutes 
8  &  9  Victoria,  all  contracts  and  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gambling  or  wagering,  are  de- 
clared to  be  null  and  Wd;  and  it  is  provided  that  no  suit 
shall  be  brought  or  maintained  in  any  court  of  law  or  equity 
for  recovering  any  sum  of  money  or  valuable  thing  alleged  to 
be  won  upon  any  wager,  or  which  shall  have  been  deposited  in 
the  hands  of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made. 

We  are  informed  by  Chancellor  Kent,  in  his  CommentarieSi 
that  wager  policies  of  insurance,  without  any  real  interests  to 
support  them,  are  condemned  by  positive  ordinances  in  France, 
and  in  most  of  the  commercial  nations  of  Europe.  In  Soot- 
land,  no  wager  or  gaming  contract  will  support  an  action: 
1  Bell's  Com.  800. 

In  the  United  States,  the  oourse  of  decisions  on  the  subject 
of  wagers  has  been  very  much  the  same  as  in  England,  with  a 
stronger  tendency  in  the  later  adjudication  to  treat  all  idle 
wagers  as  utterly  vdd.  Thus  it  has  been  held  that  a  wager 
on  a  subject  in  which  the  parties  have  no  pecuniary  interest  is 
not  a  valid  contract  in  New  Hampshire:  Perkins  v.  EaUmj  8 
N.  H.  152;  JSoit  v.  Hodge,^  Id.  104  [25  Am.  Dec.  451];  dark 
T.  Oibsonj  12  Id.  886.  All  wagers  are  held  to  be  void  in  the 
state  of  Maine:  See  Lewis  v.  Litdefiddy  15  Me.  283.  An  action 
cannot  be  maintained  in  Pennsylvania  to  recover  a  sum  of 
money  alleged  to  have  been  lost  by  the  defendant  to  the  plain- 
tiff  upon  a  wager  or  bet:  EdgM  v.  McLaughlin^  6  Whart  176; 
PhUUps  V.  IveSf  1  Rawle,  87;  Pritchet  v.  Insurance  Co.j  8  Yeates, 
468.  In  the  case  reported  in  6  Whart  176  [EgdeU  v.  Jfo 
Laughlin]y  Sergeant,  J.,  said  that  '^  courte  of  justice  are  insti- 
tuted to  determine  the  disputes  among  men  necessarily  arising 
from  their  existence  together  in  society.  In  the  innumerable 
contentions  that  human  affairs  originate,  there  is  sufficient 
to  engross  the  time  and  labor  of  judicial  tribunals,  with- 
out occupying  them  in  the  investigation  of  gratuitous  con- 
teste,  such  as  wagers,  which  flow  sometimes  from  a  spirit  of 
gam1}ling,  sometimes  from  heat  of  passion,  and  sometimes 
from  folly  and  indiscretion  on  the  one  side,  and  stratagem  and 
cunning  on  the  other."    In  Massachusetts,  it  is  held  that  aD 
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gaming  is  tmlawfal,  aooording  to  the  general  policy  and  laws 
of  the  oommonwealtlL  Even  in  Vermont  it  is  held  that  no 
•ait  will  lie  to  lecover  property  won  of  another  by  a  bet  or 
wager:  CcUamer  y.  Day^  2  Vt  144.  See  also  the  dissenting 
opinion  of  Bennett^  J.,  in  the  case  of  State  v.  Croteau^  23  Id. 
14  [54  Am.  Dec.  90].  In  the  case  of  Rice  v.  Gut,  1  Strobh.  L. 
£2y  Judge  CVNeall  delivered  the  opinion  of  the  court,  and  said 
in  the  most  emjihatio  langni^:  ''I  am  prepared  hereafter  to 
declare  all  wagers  nnlawfdl,  on  thdr  clear  immoral  tendency, 
and  thos  to  sweep  from  oor  courts  the  whole  body  of  wagers, 
.great  and  small."  In  another  part  of  the  opmion  that  distin* 
guished  judge  said:  ''  Every  bet,  of  this  or  any  other  kind, 
tends  directly  to  beget  a  desire  of  possessing  another's  money 
or  property  without  an  equivalent  Men  acted  on  by  such  in- 
fluences may  easily  become  gamblers,  and  then  the  road  to 
every  other  vice  is  broad  and  plain." 

But  it  is  unnecessary  to  make  further  reference  to  the  Ameri* 
can  decisions.  The  uniform  tendency  of  the  later  decisions 
is  to  troat  all  gaming  contracts  and  all  wagers  as  utterly  void. 
We  feel  ourselves  authorized  to  conform  our  decisions  to  the 
public  policy  and  to  the  sense  of  morality  which  the  modem 
decisions  and  the  modem  l^pblation  on  the  subject  of  gaming 
and  wagers  so  clearly  indicate.  We  find  that  the  ancient  rule 
of  the  common  law  was  subject  to  certain  exceptions;  and  in 
proportion  as  the  courts  have  considered  these  questions,  these 
exceptions  to  the  ancient  rule  have  been  adjudged  to  be  more 
and  mora  comprehensive  in  their  embrace,  until,  as  has  been 
said,  the  exceptions  to  the  rule  have  taken  the  place  of  the 
rule  itself.  We  think  that  in  the  true  spirit  and  meaning  of 
the  exceptions  to  the  old  rule,  all  idle  wagers  and  all  gaming 
contracts  may  be  properly  held  to  be  void. 

1.  Because  it  is  contrary  to  sound  public  policy  that  courts  of 
justice  should  be  required  to  enforce  contracts  into  which  there 
does  not  enter  the  element  of  a  good  or  valuable  consideration, 
in  the  just  sense  of  these  words.  What  consideration  is  it  for 
the  payment  of  a  thousand  dollars  that  one  man  shall  leap 
farther  than  another  at  three  leaps?  If  A  agrees  with  B  that 
he  will  pay  him  a  thousand  dollars  if  a  certain  horse  belongs  to 
C,  but  if  the  horse  belongs  to  B,  then  B  shall  pay  A  the  like 
sum,  where  is  the  consideration  of  such  a  contract?  There  can 
be  no  consideration  but  the  mutual  risk  to  which  each  party 
subjects  himself.     And  can  it  be  said  to  be  sound  public 
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policy  to  i)ermit  parties  to  take  such  risks  upon  such  trifling 
and  frivolous  issues?    We  think  not. 

2.  We  think  that  it  certainly  tends  to  the  detriment  of  the 
public  that  the  time  of  the  courts  should  be  consumed  in  the 
inyestigation  of  the  most  idle  or  frivolous  matters,  about  which 
the  parties  who  lay  the  wager  have  no  interest,  to  the  delay  of 
causes  of  the  greatest  magnitude  perhaps,  and  certainly  to  the 
delay  of  the  ordinary  business  transactions  of  life. 

Lastly,  because  a  great  majority  of  wagers  are  immoral  in 
their  tendency,  in  a  plain  and  direct  sense;  and  they  all  beget 
a  desire,  as  was  said  by  Judge  O^eall,  to  possess  another's 
money  or  property  without  an  equivalent,  and  this,  if  not  an 
immoraliiy  in  itself,  opens  the  way  to  vice.  It  mi|^t  not  at- 
tract much  attention  for  this  court  to  render  a  judgment  against 
a  man  fof  a  thousand  dollars  lost  at  ten-pins,  or  on  the  turn  of 
a  card,  or  on  the  issue  of  a  fight  between  two  dogs;  but  if  a 
dozen  such  judgments  should  be  rendered  at  every  term  of 
this  court  for  the  next  five  years,  it  would  be  a  blot  upon  the 
jurisprudence  of  the  state,  from  which  it  would  not  recover  in 
half  a  century ;  and  it  might  present  to  the  people  the  spectacle 
of  the  courts  prostituted  to  the  odious  instrumentality  of  strip- 
ping women  and  children  of  the  common  comforts  of  life  because 
some  one  who  owed  them  support  and  protection  had  been  ca- 
pricious enough  to  stake  his  substance  upon  a  wager  that  he 
could  throw  a  stone  a  thousand  feet.  In  tiie  case  of  Conner  v. 
Maehey^  20  Tex.  747,  this  court  held  that  money  won  at  a 
game  with  cards  called  poker  could  not  be  recovered,  and  the 
decision  was  put  on  the  general  ground  that  gaming  with  cards 
tends  to  immorality.  See  also  the  case  of  Norvell  v.  Oury^  13 
Id.  31.  We  can  perceive  no  difference  in  principle  between 
the  case  of  Conner  v.  McLckey^  supra^  and  this  case.  It  is  true 
that  the  game  of  ten-pins  is  a  licensed  game,  but  it  is  not 
licensed  for  the  purpose  of  gambling.  The  whole  of  our  legis- 
lation on  the  subject  of  gaming  shows  that  it  has  always  been 
the  policy  of  this  state  to  prohibit  and  to  punish  it.  We  can- 
not see,  therefore,  that  a  wager  upon  a  game  licensed  by  law, 
stands  on  any  different  footing  from  a  wager  upon  any  indif- 
ferent matter. 

This  court  has  sustained  wagers  upon  horse-races,  upon  the 
idea  that  they  rested  upon  somewhat  different  grounds,  as  re- 
spects their  policy,  from  other  wagers.  It  may  be  too  late  to 
question  the  wisdom  and  soundness  of  those  decisions.  But 
we  are  not  disposed  to  go  any  further  in  sustaining  actions 
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upon  wagers,  or  to  reooyer  money  or  ptogerty  won  upon  any 
game  or  wager.    The  judgment  of  the  district  oourt  is  ther^ 
fore  affirmed. 
Judgment  affirmed. 

Non  lOB  MoNXT  Won  at  Gaioho  n  Voiih  even  in  bandi  of  bimaJU» 
Msignee:  WUliami  t.  Judy,  44  Am.  Dec  699;  aad  aeo  Haight  t.  Joyce,  66  Id. 
811;  and  bill  of  sale  of  goods  lost  at  gaming-table  is  absolutely  Toid:  Hodoe^ 
day  V.  WUIU,  40  Id.  606;  so,  note  giren  for  a  bet  on  an  election  is  Toid: 
BuaaeU  Y.  Pyland,  36  Id.  307;  and  me  J^rey  r.  JMdin,  Id.  456;  Hidxrmm  ▼. 
Bmmm,  40  Id.  115;  Tisu-leUm  v.  Baker,  44  Id.  858;  Bettie  t.  B^notda,  56  Id. 
417;  when  wager  is  lawfnl  or  nnlawfol  at  common  law;  State  ▼.  Sndtk,  33  Id. 
1^  note;  Jofmaon  v.  Fall,  65  Id.  518.  Gaming  is  prohibited  by  statate  in 
Oalifomiat  and  the  consideration  for  a  debt  contracted  thereat  is  illegal  •■ 
between  the  parties,  and  as  to  all  persons  except  boma  Jide  holders  withont 
notice:  Fuller  v.  HuLcltingB,  70  Id.  746.  The  New  York  statate  to  preyent 
betting  and  gaming  gives  the  party  to  a  wager  an  unconditional  right  to  re- 
cover his  stake  from  the  stake-holder:  Storey  v.  Braman,  69  Id.  629.  Wa- 
gers on  horse-races  are  not  illegal  in  Texas:  Ihmman  v.  Strother,  46  Id.  97. 
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AonoN  lOR  Monet  Paid  will  not  Lis  aoainst  Makbb  am  Kotb  at  nil 

of  payee  who  indorses  the  note  and  afterwards  pays  and  takes  it  i^ 
His  remedy  is  upon  the  note,  and  not  upon  an  account  for  money  paid  to 
the  use  of  the  maker. 
Statutb  or  Limitations  Cdioisnces  to  Run,  in  action  by  indorser  against 
maker  of  note,  if  suit  is  brought  upon  the  note,  not  from  the  time  of 
payment,  but  from  the  time  when  the  note  is  due  and  payable. 

AOOOMMODATION  InDOKSSR  OF  NoTE,  PaTINO  It,  GANNOT  RbOOVZR  OF  MaKKB 

ON  Monet  Counts,  but  must  sue  on  note;  and  if  the  note  be  barred  by 
the  statute  of  limitations,  he  cannot  recover,  althou£^  he  may  have  paid 
the  amount  to  the  holder  before  the  bar  of  the  statute  had  intetpoeed. 

EzBCunoN  AND  CONTENTS  OF  WRITTEN  iN&rTRUMXNT,  sct  forth  in  pUintiff's 
petition  and  relied  on  as  a  mortgage,  cannot  be  proved  by  oral  testimony 
tending  to  show  that  defendant  had  stated  that  he  had  executed  to 
pUintiff  a  mortgage. 

SiooNDART  Evidence  of  Contents  of  Mortoaob  will  not  Suffobt  Vub- 
DiCT  AND  Judgment  of  Foreclosure  where  such  evidence  fails  to  con- 
nect the  mortgage  with  the  debt  it  was  alleged  to  have  been  given  to 
secure,  or  to  show  upon  what  account  or  to  secure  what  debt  it  was  given. 

Error  from  San  Augustine.  Suit  by  John  Durst  against 
plaintiff  in  error,  as  administrator  de  bonu  n<m  of  the  estate  of 
one  Kellogg,  deceased,  on  an  account  against  said  estate  for 
thirty-four  thousand  three  hundred  and  seventy-three  dollars 
and  fifty-five  centSi  by  him  paid,  which  he  had  presented  to 
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said  administrator  for  approval,  and  was  by  him  rejected. 
Plaintiff  alleged  that  KeUogg,  in  his  life-time,  with  two  others, 
were  indebted  to  one  Prescott  in  the  sum  of  eighteen  thousand 
three  hundred  and  thirty-two  dollars  and  fifty-two  cents.  That 
said  debtors  of  Prescott,  in  order  to  secure  the  payment  of  said 
sum  to  Prescott,  applied  to  the  plaintiff  to  become  their  security 
to  said  creditor;  and  to  induce  his  consent,  Kellogg  promised 
him  a  mortgage  upon  a  large  amount  of  property  to  indem- 
nify him  against  such  liability,  so  to  be  contracted  for  their 
benefit.  Plaintiff  consented  to  become  their  security  to  Pres- 
cott, and  accordingly  said  debtors  of  Prescott  made  their  four 
several  notes,  payable  to  the  order  of  the  plaintiff  for  the  sums 
respectively  of  three  thousand  and  fifty-five  dollars  and  forty- 
two  cents,  two  of  them  for  the  same  sum  precisely,  both  due 
twelve  months  after  date;  the  other  two  notes  for  the  sum  of 
six  thousand  one  hundred  and  ten  dollars  and  eighty-four  cents 
each,  due  fifteen  and  eighteen  months  after  date,  and  each 
bearing  ten  per  cent  interest  per  annum,  and  dated  the  twenty- 
eighth  day  of  April,  1838,  which  notes,  plaintiff  alleged,  at  the 
special  interest  and  request  of  Kellogg,  he  indorsed  and  deliv- 
ered to  Prescott.  The  petition  further  alleged  that  to  secure 
the  plaintiff  against  liability  from  said  indorsements,  Kellogg 
made  to  plaintiff  a  mortgage,  a  copy  of  which  the  petition  set 
out,  reciting  and  describing  the  four  notes  and  the  indorse- 
ments thereof,  as  above  set  forth.  Plaintiff  alleged  the  failure 
of  the  makers  to  pay  the  notes,  and  that  by  reason  thereof  he 
was  forced  to,  and  as  indorser  thereof  did,  pay  the  same  with 
interest,  amounting  to  the  sum  of  thirty-four  thousand  three 
hundred  and  seventy-three  dollars  and  fifty-five  cents;  and 
prayed  for  judgment  for  the  acknowledgment  of  his  claim 
against  the  estate  for  said  sum  of  money,  as  money  paid  and 
advanced  by  the  plaintiff  for  the  use  and  benefit  of  said  Kel- 
logg, and  that  an  account  be  taken  by  the  court  to  determine 
the  amount  which  should  appear  to  be  due;  also  for  an  account 
to  be  had  of  the  rents  and  profits  of  the  buildings  included  in 
the  mortgage,  and  for  a  foreclosure  of  the  mortgage,  and  decree 
of  sale  of  the  lots.  Defendant  answered  by  demurrer;  the  gen- 
eral issue;  a  plea  of  the  statute  of  limitation  of  two  years,  and 
of  four  years;  azid  a  special  answer.  The  question  as  to  the 
bar  of  the  four  years'  statute  of  limitation,  as  applied  to  the 
mortgage,  was  presented  by  the  demurrer  as  a  special  ground 
of  exception.  On  the  trial,  plaintiff  offered  as  evidence  and 
read  his  account  against  the  estate  of  Kellogg,  and  proved  its 
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presentation  to  the  defendant  as  administrator  for  allowance 
a  few  days  before  bringing  suit,  and  his  refusal  to  allow  the 
account  was  indorsed  thereon.  Plaintiff  offered  the  deposition 
of  one  Borden,  to  the  effect  '^  that  A.  6.  Kellogg,  in  1838,  told 
him  that  he  had  mortgaged  the  lots  on  which  the  brick  church 
is  situated  to  John  Durst."  Defendant  objected,  ^^  because  it 
was  an  attempt  to  establish  by  parol  testimony  what  the  peti- 
tion alleged  was  in  writing,  to  wit,  the  mortgage."  Objection 
overruled  by  the  court,  and  the  evidence  admitted.  Plaintiff 
read  in  evidence  the  notes,  to  which  defendant  objected,  and 
objection  overruled.  The  judge  charged  the  jury  that  "  if  you 
are  satisfied  from  the  testimony  that  the  pMntiff 's  intestate, 
John  Durst,  paid  for  the  defendant's  intestate,  A.  G.  Kellogg,, 
as  indorser  of  his  note  or  notes,  the  money  described  or  claimed 
in  the  petition,  or  any  part  thereof,  find  for  plaintiff  the  amount 
so  paid,  unless  you  are  satisfied  from  the  testimony  that  more 
than  two  years  elapsed  from  the  time  of  said  payment  to  the 
time  of  the  filing  the  petition  in  this  case.  If  so,  find  for  the 
defendant.  If  the  plaintiff  has  produced  the  notes,  it  is  prima 
facie  evidence  of  payment  by  plaintiff;  and  if  he  was  the 
indorser  of  the  notes,  it  is  sufficient  evidence  to  prove  payment 
in  the  absence  of  testimony  to  the  contrary.  But  if  there  ia 
contrary  evidence,  find  as  you  are  satisfied,  from  the  testimony 
as  applicable  to  the  case,  yon  should  find."  Plaintiff  asked  the 
court  to  charge,  "  that  if  the  jury  found  from  the  testimony 
that  any  of  the  lot  or  lots,  or  all  of  them,  were  mortgaged  aa 
alleged,  to  find  for  the  plaintiff  as  to  the  lot  or  lots  so  proved." 
Refused.  Defendant  asked  court  to  charge  the  jury,  "  that  ta 
entitle  the  plaintiff  to  recover,  they  must  be  satisfied  tiiat  Durst 
was  a  surety  on  the  notes,  as  alleged."  Refused.  Verdict  for 
plaintiff  for  thirty-four  thousand  three  hundred  and  seventy- 
three  dollars  and  thirty-seven  cents.  Plaintiff  died  after 
commencement  of  suit,  and  Harriet  M.  Durst  being  the  admin- 
istratrix, and  now  plaintiff,  judgment  was  rendered  in  her 
favor  against  the  defendant  as  administrator  of  Kellogg,  de- 
ceased, for  the  sum  above  specified  to  be  paid  in  due  course  of 
administration.  Defendant  moved  for  a  new  trial,  upon  the 
grounds  that  the  court  erred  in  overruling  the  exceptions  of 
defendant;  in  admitting  the  testimony  of  Borden;  in  its  charge 
to  the  jury;  in  refusing  the  charge  asked  by  defendant;  that 
the  verdict  of  the  jury  was  contrary  to  the  law  and  charge  of 
the  court;  and  was  contrary  to  and  without  sufficient  evidence 
Motion  overruled.    Other  statements  appear  in  the  opinion. 
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r.  W.  Jimesy  tat  the  plaintiff  in  error. 
Moore  and  Walker^  for  the  defendant  in  error. 


By  Coort,  Whbblbb,  C.  J.  The  plaintiff,  in  inertitnting 
miit  upon  an  acconnt  for  money  paid  for  the  use  of  the  defend- 
ant's intestate,  prooeeded  on  ^e  ground  that  he  was  an  ac- 
commodation indorser  of  the  notes  mentioned  in  the  petition, 
and  paid  them  as  surety  for  the  makers.  And  the  charge  of 
the  court  appears  to  proceed  upon  the  same  idea.  But  this  is 
not  the  case  made  out  in  evidence.  There  is  no  evidence  that 
Durst  indorsed  the  notes  for  the  accommodation  of  the  mak- 
ers. They  are  made  payable  to  his  order,  and  by  him  in- 
dorsed in  blank.  If  by  his  indorsement  he  tranrferred  the 
notes,  and  afterwards  paid  and  took  them  up,  he  then  stood  in 
reference  to  the  maker  in  the  same  attitude  as  if  he  had  never 
parted  with  them.  His  remedy  was  upon  the  notes,  and  not 
upon  an  account  for  money  paid  to  the  use  of  the  maker,  and 
it  cannot  be  doubted  that  the  statute  of  limitation  would  bar 
the  right  of  action  at  the  expiration  of  four  years  from  the 
maturity  of  the  notes.  The  contract  between  the  maker  and 
payee  or  first  indorser  is,  that  the  former  will  pay  the  note 
according  to  its  tenor  and  effect.  The  obligation  is  created  by 
the  contract;  the  right  of  action  is  upon  the  contract;  and  the 
statute  of  limitations  will  bar  the  action  of  the  payee  against 
the  maker,  although  the  former,  after  the  expiration  of  the 
period  of  the  statutory  bar,  paid  the  note,  and  tiius  became  re- 
possessed of  it:  Woodruff  Y,  Moore^  8  Barb.  171. 

Even  in  the  case  of  an  accommodation  indorser  of  a  promis- 
sory note,  it  has  been  held  that  if  he  pay  the  note  he  cannot 
recover  from  the  maker  upon  the  money  counts,  but  must  sue 
on  the  note;  and  if  the  note  be  barred  by  the  statute,  he  cannot 
recover,  although  he  may  have  paid  the  amount  to  the  holder 
before  the  bar  of  the  statute  had  interposed:  Kemnsdy  v.  Car* 
penter^  2  Whart.  844;  Angell  on  Limitations,  sec.  100.  In  the 
case  of  an  accommodation  acceptor  of  a  bill  of  exchange,  it  has 
been  held  that  the  statute  begins  to  run  from  the  time  of  pay- 
ment: Id.  But  it  is  plain  that  the  payee  of  a  note  who  does 
not  appear  to  have  indorsed  it  for  the  accommodation  of  the 
maker,  which  is  the  case  here,  has  his  right  of  action  only 
upon  the  note,  and  the  statute  begins  to  run  from  its  maturity. 
Upon  the  evidence,  the  action  plainly  was  not  maintainable 
upon  the  account  for  money  paid;  and  if  the  suit  had  been 
upon  the  notes,  the  statute  commenced  to  run,  not  from  the  time 
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of  payment,  but  from  the  time  when  the  notes  respectively  be- 
came due  and  payable.  The  law  of  the  case  was  misconceived 
by  the  court  in  the  charge  to  the  jury,  and  in  the  ruling  refus- 
ing a  new  trial. 

A  new  trial  ought  to  have  been  granted  upon  another  ground. 
The  deposition  of  the  witness  Borden  was  not  competent  proof 
of  the  execution  and  contents  of  the  mortgage.  If  the  affidavit 
of  its  loss  by  the  attorney  was  a  sufficient  foundation  for  the 
introduction  of  secondary  evidence  of  its  contents,  still  the  evi- 
dence wholly  fails  to  connect  the  mortgage  with  the  notes  in 
question,  or  to  show  upon  what  account,  or  to  secure  what 
debt,  it  was  given.  It  was  manifestly  insufficient  to  support  a 
verdict  and  judgment  for  the  foreclosure  of  the  mortgage. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fui^ 
ther  proceedings. 

Reversed  and  remanded. 


Action  ior  Monet  Pad)  to  Pabtt's  Usb,  wbbh  It  Lbb:  Tkonie  Bank 
T.  BmUey,  46  Am.  Deo.  593;  Neale  Y.^twland^  88  Id.  44^  note. 

Operation  or  Statute  or  Ldotation  upon  Koti  Patablb  on  Dbiaxds 
8m i^mitA V.  ilyt/Miooocf,  33  Am.  Dec  111;  MmUlr.  Harder,  6^ Id.  94A. 

Seoonbaby  Evn>ENOE,  APMTFBffBnjTT  or:  Dmm  t.  StaU,  85  Am.  Dee.  54; 
Prudm  ▼.  Alden,  34  Id.  51;  Eakm  v.  Vanee,  48  Id.  770;  Jcmm  t.  HMufm^  54 
Id.  212;  Jman  t.  TmUmin,  44  Id.  448;  Koch  y.  Meiknm,  64  Id.  685;  Titdah 
T.  THtdale,  Id.  775;  Harvey  y.  Thorpe,  65  Id.  844;  Adah-  v.  Adair,  71  Id. 
779. 
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Joint  Tenants  and  Copabgenebs  Stand  di  ConiriDUiTiAL  BaLinoBB  ni 
Bboabd  to  One  Another's  Intebest,  and  are  not  permittod  m  tqoitj 
to  aoqnire  an  interest  in  the  property  hostile  to  that  of  the  other;  there- 
fore,  a  purchase  by  one  of  an  incumbrance  on  the  joint  estate,  or  an  oot- 
standing  title  to  it,  is  held  at  the  election  of  his  co-tenants,  within  a 
reasonable  time,  to  inure  to  the  equal  jenefits  of  aU  the  tenants,  upon  a 
condition  that  they  will  contribute  their  respectiTe  ratios  of  the  ooosid- 
eration  actually  paid. 

EXTLE  THAT  OnS  Or  TwO  TENANTS  IN  COMMON,    WhO   AoQUIBES  SuPEBIOB 

Odtbtandino  Tetle,  must  hold  it  in  trust  for  the  other,  upon  that 
other  paying  his  proportion  of  the  purchase-money,  only  applies  wheva 
the  interest  accrues  under  the  same  instrument,  or  act  of  the  parties  or 
of  the  law,  or  where  they  have  entered  into  some  engagement  or  under- 
standing with  one  another. 

Appeal  from  Nacogdoches.    Suit  by  appellants,  executors 
of  the  will  of  Elisha  Roberts,  deceased,  against  the  adminis- 
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trator  and  heirs  of  Frost  Thorn,  deceased,  appellees.  Suit  was 
brought  by  appellants  to  have  decreed  to  them  from  appellees 
an  undivided  interest  in  a  tract  of  land,  upon  the  ground  that 
their  testator  and  appellee's  intestate  had  been  tenants  in  com* 
mon  of  a  void  title,  under  which  the  land  had  been  once 
claimed  some  time  previous  to  Thorn's  location  and  pa  cent. 
The  decree  was  prayed  by  appellants  on  payment  by  them  of 
their  proportionate  rate  of  cost  and  expense  incurred  by  Thorn 
to  obtain  his  patent,  the  amount  thereof  to  be  ascertained  on 
the  trial  of  the  cause.  Defendants  filed  a  general  exception 
to  plaintiffs'  petition,  which  the  court  sustained,  and  judgment 
was  rendered  against  plaintiffs,  who  assigned  for  error  the 
court's  ruling.    Other  &cts  appear  in  the  opinion. 

J7.  C  WaUaeey  for  the  appellants. 
O.  F.  MooTty  for  the  appellees. 

By  Court,  Wheeler,  C.  J.  The  question  to  be  determined 
is  whether,  upon  the  case  stated  in  the  petition,  the  appropri- 
ation of  the  land  in  question  by  Thorn  as  vacant  land  inured 
to  the  benefit  of  the  plaintiffs'  testator?  In  Van  Home  v. 
Fonday  5  Johns.  Ch.  888,  Chancellor  Kent  decided  that  one  of 
two  devisees  could  not  purchase  an  incumbrance  on  their 
Joint  estate  and  use  it  to  sell  the  land,  and  to  strip  the  other 
of  his  property.  The  chancellor  said:  ^'I  will  not  say  that 
one  tenant  in  common  may  not,  in  any  case,  purchase  in  an 
outstanding  title  for  his  exclusive  benefit  But  when  two  de- 
visees are  in  possession  under  an  imperfect  title  derived  from 
their  common  ancestor,  there  would  seem  naturally  and 
equitably  to  arise  an  obligation  between  them,  resulting  from 
their  joint  claim  and  community  of  interests,  that  one  of  them 
should  not  affect  the  claim  to  the  prejudice  of  the  other.  It 
is  like  an  expense  laid  out  upon  a  common  subject  by  one  of 
the  owners,  in  which  case  all  are  entitled  to  the  common  bene- 
fit on  bearing  a  due  proportion  of  the  expense.  It  is  not  con- 
sistent with  good  fiEuth,  nor  with  the  duty  which  the  connection 
of  the  parties,  as  claimants  of  a  common  subject,  created, 
that  one  of  them  should  be  able,  without  the  consent  of  the 
other,  to  buy  in  an  outstanding  title  and  appropriate  the  whole 
subject  to  himself  and  thus  imdermine  and  oust  his  com- 
panion. It  would  be  repugnant  to  a  sdnse  of  refined  and 
accurate  justice.  It  would  be  immoral,  because  it  would  be 
against  the  reciprocal  obligation  to  do  nothing  to  the  prcdvdic^ 
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of  each  oiber's  equal  claim,  which  the  xdationahip  of  th^ 
parties,  as  j<nnt  devisees,  created:"  Id.  407. 

In  accordance  with  these  views,  it  seems  to  be  well  settled 
that  joint  tenants  and  coparceners  stand  in  snch  confidential 
relations  in  regard  to  one  another's  interest,  that  one  of  them 
is  not  permitted  in  eqmty  to  acquire  an  interest  in  the  pn>p* 
erty  hostile  to  that  of  the  other;  and  therefore  a  purchase,  hj 
a  joint  tenant  or  coparcener,  of  an  incumbrance  on  the  joint 
estate,  or  an  outstanding  title  to  it,  is  held,  at  the  election  of 
his  co-tenants  within  a  reasonable  time,  to  inure  to  the  equal 
benefit  of  all  the  tenants  upon  condition  that  they  will  con* 
tribute  their  respective  ratios  of  the  consideration  actually 
given.  The  same  equity  has  been  omsidered  as  subsiBting 
between  tenants  in  common,  where  they  hold  under  the  same 
instrument.  And  where  two  tenants  in  common,  who  had 
heard  of  an  adverse  title  and  agreed  to  join  in  defending 
against  it,  or  in  purchasing  it,  it  was  decided  that  one  of  them 
who  purchased  the  adverse  title  for  a  small  sum  must  hold  it 
in  trust  for  the  other,  upon  that  other  paying  his  proportion  of 
the  purchase-money:  Cited  in  Smiley  v.  Dixany  1  Penr.  A  W. 
441. 

But  it  is  said  in  the  notes  to  the  leading  case  of  Keeeh  v. 
Sandfordy  1  Lead.  Cas.  Eq.  74,  75,  upon  a  review  of  the 
authorities,  that  **  tenants  in  common  probably  are  subject  to 
this  mutual  obligation  only  where  their  Interest  accrues  under 
the  same  instrument,  or  act  of  the  parties,  or  of  the  law,  or  where 
they  have  entered  into  some  engagement  or  understanding 
witii  one  another;  for  persons  acquiring  unconnected  interests 
in  the  same  subject,  by  distinct  purchases,  though  it  may  be 
under  the  same  title,  are  probably  not  bound  to  any  greater 
protection  of  one  another's  interests  than  would  be  required 
among  strangers:"  Matthews  v.  BlisSy  22  Pick.  48.  This  is 
believed  to  be  a  proper  qualification  of  the  doctrine  as  applied 
to  tenants  in  common,  and  applied  to  the  present  case  it  can- 
not, we  think,  be  held  that  the  titie  acquired  by  Thorn  inured 
to  the  benefit  of  plaintiffs'  testator.  Their  interests  did  not  ac- 
crue under  the  same  instrument,  but  they  purchased  at  different 
times,  by  different  instruments;  and  there  is  no  averment  of 
any  agreement  between  them  respecting  the  titie.  It  is  averred 
that  the  defendants'  testator  had  brought  suit  to  recover  the 
possession,  and  gave  notice  to  the  plaintiffs'  testator  of  the 
pendency  of  the  suit,  and  requested  him  to  furnish  counsel  to 
assist  in  the  prosecution  of  it,  which  he  did.    This  can  scarcely 
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be  Bald  to  be  a  sufficient  allegation  of  an  agreement  between 
the  parties  to  unite  in  defending  and  upholding  the  title.  It  is 
the  statement  of  evidence  tending  to  the  proof  of  such  an 
agreement  rather  than  of  the  agreement  itself.  It  is  to  be 
observed  that  it  is  not  averred  that  Thorn  was  ever  in  posses- 
sion, or  that  he  had  any  superior  knowledge  or  means  of  in- 
formation respecting  the  state  of  the  title,  or  that  he  made  use 
of  his  co-tenancy  to  obtain  an  advantage.  The  only  complaint 
isy  that  he  located  the  land  and  obtained  the  title  firom  the  gov- 
ernment without  giving  notice  to  his  co-tenant.  But  so  far  as 
appears,  his  co-tenant  had  equal  knowledge  and  opportunity  to 
secure  the  land  for  himself  if  he  saw  proper.  It  appears  by 
the  petition  that  others,  as  well  as  Thorn,  were  aware  of  the 
condition  of  the  title,  and  had  already  Igcated  a  considerable 
portion  of  the  land. 

This  brings  me  to  notice  another  aspect  of  the  case,  which, 
to  my  own  mind,  is  decisive.  It  is  not  averred  that  the  sup- 
posed title  purchased  of  Sterne  was  of  any  value;  and  I  think 
it  may  be  inferred  fix>m  the  petition  that  it  was  worthless,  and 
the  land  in  fact  vacant  If  such  was  the  case,  the  parties  ac- 
quired nothing  by  their  purchase,  and  consequently  had  no 
title  or  estate  to  create  a  tenancy  in  common.  The  doctrine 
we  are  considering  applies  where  there  is  a  community  of 
interest  in  a  defective  title,  or  a  superior  outstanding  title  or 
incumbrance.  If  the  inference  I  deduce  from  the  statements 
of  the  petition  be  correct,  this  is  not  the  case  of  a  defective 
title,  but  of  a  want  of  title.  In  such  a  case  in  Pennsylvania, 
where  two  persons  had  purchased  from  a  third,  who  was  sup- 
posed to  have  a  title,  but  who,  it  was  afterwards  ascertained, 
had  none,  the  supreme  court  held  that  there  was  nothing  in 
the  supposed  co-tenancy  to  prevent  one  of  the  parties  from 
appropriating  the  land  for  his  own  exclusive  benefit:  Smiley 
V.  Dtzouy  1  Penr.  &  W.  441.  The  parties  took  nothing  by  their 
purchase;  they  were  not  joint  tenante,  or  tenante  in  common, 
and  there  was  no  privity  between  them.  The  court  recognized 
the  doctrine  which  forbids  one  tenant  to  do  anything  to  the 
prejudice  of  his  co-tenant,  in  ite  full  extent,  but  denied  ite 
application  to  such  a  case;  observing  that  there  was  no  priv- 
ity, no  confidence,  between  the  parties,  and  nothing  done  by 
the  one  to  induce  the  other  to  purchase  or  to  confide  in  their 
purchase.  The  land  was  vacant,  to  be  taken  by  the  first  occu- 
pant; and  there  existed  no  obligation  between  the  parties  to 
prevent  ite  appropriation  by  one  of  them.    These  observations 
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apply  in  their  full  force  to  the  preeent  caae,  in  my  view  of  it 
There  was  no  privity  between  the  parties,  they  acquired  noth- 
ing by  their  purchase,  and  there  was  no  relation  of  confidence 
or  community  of  interest  to  prevent  the  appropriation  of  the 
land  by  one  of  them.  I  mention  this  view  of  the  case  only 
as  the  one  which  is  most  satisfactory  to  my  mind. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment, 
and  that  it  be  affirmed. 

Judgment  affirmed. 


Oo-TSNAirr  Di  PossBsaioir  AoQuntoro  Aovsan  TnXii  ctimoi  ■■imt  it 
•gainst  hia  oo-tenanti,  if  they  are  willing  to  oontrilmte  ratably  to  the  coat  of 
bia  parchaae:  Bnsed  t.  AiherUm,  82  Am.  Dec  70;  and  aee  YFaoMr  t.  IFSU%  64 
Id.  686;  S^Miois  V.  TMo/e,  Id.  775; /;/oyil  T.  XyncA,  70  Id.  187,  and  note  141; 
BfiUm  T.  Ha$idy,  73  Id.  497. 

Thb  FBI5 oipal  gasx  u  GrnD>  in  Sippetot  ▼.  DMyer,  49  Tax.  60B^  to  tfao 
point  that  tenaata  in  oommon  aoqoiring  their  intereata  nnder  difimnt  instni- 
menta,  at  different  tunea,  and  there  being  no  agreement  between  tliem  ra- 
apeoting  the  title,  are  under  no  aaoh  relation  to  eaoh  other  aa  to  pnffent  am 
of  t^Myn  from  pnrbhaaing  an  twi  standing  title  or  inounbtiDoaw 
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BouHosB  PuBORAsnro  Bona  Fmi  at  Saui  xjkdib  Bxaounov  or  Lama 
OB  Goose  takea  a  title  imaffected  by  the  eabaeqnent  reveraal  of  the  jodg- 
ment. 

Flazntiiv  nr  Bxioutiok,  and  Attornxt  Who  Rioovxrxd  JuDanirr,  abb 
Dbbmbd  to  bb  Pdbohasbbs  with  NoncB  of  aU  enora  and  irregolaii- 
tiea  in  the  proceedinga  and  judgment  in  the  auit;  and  where  plaintiff 
bought  land  at  aheriff^a  aale  on  execution,  under  judgment  in  hia  faror, 
and  oonyeyed  it  to  the  attomeya  who  obtained  the  judgment,  and  the 
judgment  waa  afterwarda  reveraed  by  the  supreme  court  for  eiror  thefetn, 
auch  reveraal  waa  held  to  put  an  end  to  the  titie  ao 


Appeal  from  Rusk.  Trespass  to  try  title  to  a  certain  tract 
of  land.  The  head-note  and  opinion  sufficiently  show  the 
ea^e. 


\  Stedmany  for  appellant  Stroud. 

Martin  Casey ^  for  the  appellees. 

By  Court,  Wheeler,  C.  J.  It  is  perfectly  well  settled,  that 
where  there  has  been  a  sale  under  execution  of  lands  or  goods, 
and  a  stranger  is  the  purchaser  banafide^  his  title  will  not  be 
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affected  by  the  Bubsequent  reversal  of  the  judgment.  It  is 
equally  well  settled  that  if  the  plaintiff  in  execution  or  his 
attorney  is  the  purchaser,  the  reversal  of  the  judgment  puts 
an  end  to  his  title.  ^'A  man  recovers  land  in  a  real  action, 
and  takes  possession  under  an  execution;  or  he  acquires  title 
to  land  by  extent,  or  to  goods  by  sale  under  execution,  and 
the  judgment  is  afterwards  reversed.  So  far  as  he  is  con* 
cemed,  his  title  is  at  an  end,  and  the  thing  shall  be  restored 
in  specie,  not  merely  the  value  for  which  it  was  extended  or 
purchased,  but  the  thing  itself.  The  only  exception  is  where 
the  sale  is  to  a  stranger  btma  fide^  or  where  a  third  person 
has  bona  fide  acquired  some  collateral  rights  fix>m  the  party, 
before  the  reversal:"  Per  Cowen,  J.,  in  Later  v.  Troy  T.  P.  & 
R.  R.  Co.y  2  Hill  (N.  Y.),  683;  Bac.  Abr.,  tit  Execution,  M,  3. 
The  plaintiff  in  execution,  and  his  attorney  who  recovered  the 
judgment,  are  deemed  to  be  purchasers  with  notice  of  aU 
errors  and  irregularities  in  the  proceedings  and  judgment  in 
the  suit.  .That  an  attorney  for  the  plaintiff  in  a  suit,  purchas* 
ing  under  execution  in  it,  is  a  purchaser  with  notice  of  aU 
irregularities  in  that  suit,  was  decided  in  the  case  of  SimondB 
V.  CaUinj  2  Cai.  61,  in  an  opinion  by  Kent,  J.;  and  numerous 
cases  to  the  same  effect  might  be  cited.  But  the  doctrine  ia 
too  well  settled,  both  as  to  the  purchase  by  the  plaintiff  in 
execution  and  his  attorney  who  obtained  the  judgment,  to  re- 
quire a  further  reference  to  authorities.  The  cases  cited  by 
counsel  for  the  appellees  do  not  controvert  this  doctrine. 

In  the  present  case,  the  plaintiff  in  execution,  who  is  the 
plaintiff  in  this  suit,  was  the  purchaser  of  the  property  at  the 
sheriff's  sale;  and  the  interveners,  who  purchased  from  him, 
are  his  attorneys  who  obtained  the  judgment.  Under  these 
circumstances,  they  cannot  occupy  the  attitude  of  strangers  to 
the  erroneous  judgment,  but  are  to  be  deemed  purchasers  with 
notice  of  the  errors  in  the  proceedings  in  that  suit.  The  conse- 
quence is,  that  the  reversal  of  the  judgment  puts  an  end  to 
their  title.  The  fsiilure  of  title  in  the  plaintiffs  and  interveners 
will  require  a  reversal  of  the  judgment  rendered  in  their  favor, 
and  the  reversal  of  the  judgment  as  to  these  parlies  will  require 
the  reversal  of  the  judgment  recovered  by  the  defendant 
Aiken  against  his  co-defendant  Stroud,  as  the  latter  judgment 
is  dependent  upon  the  former. 

The  judgment  is  reversed,  and  cause  remanded. 

Reversed  and  remanded. 
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Tkfui  OF  PuMiumE  IT  Salb  ujijxbe  Enoonov  Ibbukd  oh  KBBunom 
JuBOURT:  See  Ponder t.  JTotel^,  48  Am.  Dee.  19i;  CZnri'j  HeiriT.  Famm^ 
Aftld.662. 

Bbvsbsal  or  Judguht  ov  Whkoi  Bzhodtiov  has  Iwuxd  Exmui 
JuBOiODiT  DiBTOS  TO  Bhootxb,  by  menu  of  •  writ  of  eatiy  aguort  tiio 
lovyiiig  cNcUtor  or  his  gnntee^  raal  «itete  loviad  oii»  with  vente-uid  pnfite 
thereof :  Deteo  T.  VRU^  71  Am.  Dec  687. 

Tsx  ntmciFAi.  gasb  n  omD  in  PetMat  t.  OarpaUer,  63  Tez.  20,  and  m 
Hark  t.  Xon^doiH  60  Id.  662;  m  capport  of  the  role  that  mlthoog^  •  rtiaiiger, 
(nirbhMiiig  bana/de  et-ta  ezeeatUm  nle,  takee  •  title  onaiSBoted  by  tfaa  sob- 
eeqiMnt  rorenal  of  the  judgment^  yet  if  the  plaintiif  in  exeentlaiiy  er  hia 
ottomey*  ia  the  pnrahaaer*  it  pati  an  end  to  hia  titleu 
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or  Dmbobt  mat  vm  Hsld  Bmomn 
Equxtt,  to  third  peraona  with  whom  the  admintetrator  haa  oraated  debti 
properly  chargeable  againat  the  eatate;  bat  to  hold  the  estate  ao  respon* 
aiUe^  each  third  peraon  haa  the  burden  to  prove  that  it  waa  m  reaaonable 
ezpenae  inoorred  for  the  benefit  of  the  eatate^  in  the  aame  "«*""t  aa 
wmdd  be  required  of  the  administrator,  had  he  inonrred  the  ezpenae  and 
preoented  his  claim  for  allowance  by  the  chief  jnstioe. 

BzBOinoR  OR  ADMiNiBnuTOB  HAB  AuTHonmr  TO  JuDG^  IN  Tan  Ih- 
WTAXCM,  of  propriety  of  incnrring  ezpenae  on  aoooont  of  eatate;  and  if  he 
disallow  the  daim,  it  neoessarily  involyea  Htigatian  between  him  and  the 
claimant^  and  the  probate  coort  icnot  the  appropriate  fommfor  oondnct- 
ing  saoh  Utigation. 

OiTiNo  or  Notb  bt  Exiodtob  or  ADKonsTTRATOR  Patablr  to  Thirb 
PXRSON,  in  consideration  of  serrioes  to  be  rendered  estate,  does  not  bind 
the  estate,  nor  prednde  any  defense  the  ezecutor  or  administrator  may 
have  had  to  the  note  when  presented  for  payment.  The  giving  of  the 
note  is  not  the  allowance  of  the  plaintiff 'a  claim. 

CXlaiu  CoBmrxD  bt  Ezbootor  or  ADimrxsTRATOR  must  bb  Ebtabushbd 
BT  Suit,  if  at  all,  and  the  probate  coort  cannot  properly  take  oogniwmoe 
of  the 


Appeal  from  San  AugOBtine.  Suit  to  establifih  claim 
against  the  estate  of  one  Price,  deceased,  on  a  note  payable  to 
plaintiff  for  one  hundred  and  ten  dollars,  signed  by  ^'B.  F. 
Price,  executor."  Note  was  given  to  plaintiff  for  services  ren- 
dered by  him  as  overseer  in  managing  a  plantation  belonging 
to  the  estate  since  the  death  of  the  testator.  Suit  was  brought 
in  the  county  court,  and  plaintiff's  petition  averred  simply 
the  indebtedness  of  the  executors  on  account  of  the  aforesaid 
cause  of  action,  and  prayed  the  court  to  order  the  defendant 
to  pay  the  amount  of  the  note,  with  interest.  Defendants 
pleaded  to  the  jurisdiction  of  the  county  court,  and  demurred 
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io  the  petiti<m,  and  for  apeoial  cauaeB  of  ezoeptum  assigned 
the  following:  That  the  claim  sued  on  did  not  appear,  fma 
plaintiff's  allegations,  to  have  been  authenticated  as  required 
by  law,  nor  presented  to  the  executors  of  the  estate  of  Price, 
-deceased,  and  therefore  not  by  them  rejected.  Also  that  the 
estate  of  Price,  deceased,  was  not  bound  by  the  instrument 
^declared  on  by  plaintiff.  The  court  overruled  the  plea  and 
demurrer,  and  rendered  judgment  for  the  plaintiff.  Defend- 
4uit  appealed  to  the  district  court,  where  the  same  decision 
was  made  upon  said  questions  as  in  the  county  court,  and 
Judgment  rendered  for  plaintiff  against  defendants  as  execu- 
tors of  Price,  deceased,  for  the  amount  of  the  note,  with  inter- 
•est,  to  be  paid  out  of  the  estate  in  due  course  of  administration. 

F.  B.  SextoUj  for  the  appellant. 
Moore  and  Walker^  for  the  appeUee. 

By  Court,  Wheblbb,  C.  J.  The  provisions  of  the  statute 
respecting  the  allowance  of  claims  by  the  executor  or  adminis- 
trator apply  in  terms  only  to  such  claims  as  existed  against 
ihe  testator  or  intestate:  O.  &  W.  Dig.,  arts.  755, 757.  Provision 
is  made  for  the  allowance  to  the  executor  or  administrator  by 
the  chief  justice,  of  all  reasonable  expenses  incurred  in  the 
preservation,  safe-keeping,  and  management  of  the  estate:  Id. 
820.  This  provision  comprises  the  only  debts  which  the 
•executor  or  administrator  can  create  against  the  estate.  And 
it  contemplates  that  he  will  have  incurred  the  expense  by  the 
payment  of  money,  or  by  becoming  personally  responsible  to 
third  persons.  On  general  principles  of  equity,  it  has  been 
lield  that  the  estate  may  be  held  responsible  to  third  persons 
with  whom  the  administrator  has  created  debts  properly  charge- 
able against  the  estate.  But  to  enable  a  third  person  to  hold 
the  estate  so  responsible,  he  must  take  upon  himself  the 
burden  of  proving  that  it  was  a  reasonable  expense  incurred 
for  the  benefit  of  the  estate,  in  the  same  manner  as  the  ad* 
ministrator  must  have  done  had  he  incurred  the  expense  and 
presented  his  claim  for  allowance  by  the  chief  justice:  Catd- 
toeU  V.  Young^  21  Tex.  800.  When  the  claimant  thus  comes  in 
place  of  the  administrator,  he  must  have  his  claim  allowed 
by  the  latter;  otherwise,  payment  cannot  be  enforced  in  the 
probate  court.  The  law  has  conferred  on  the  executor  or  ad- 
ministrator the  authority  to  judge,  in  the  first  instance,  of  the 
propriety  of  incurring  expense  on  account  of  the  estate.    If  he 
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disallow  the  claim,  it  neoessarily  involyes  litigation  betweeD 
him  and  the  claimant^  and  the  probate  court  is  not  the 
appropriate  fomm  for  conducting  such  litigation.  The  mani- 
fest intention  and  policy  of  the  law,  deducible  from  its  several 
proTisions,  is  opposed  to  the  institution  of  suits  in  the  probata 
court,  by  third  persons,  for  the  establishment  of  claims  against 
the  estate.  That  court  has  no  authority  to  order  the  payment 
of  claims  by  the  executor  or  administrator,  which  have  not 
been  allowed  by  him,  or  established  by  suit  to  which  he  was  a 
party:  Id.  786.  We  therefore  think  that  although  the  provis- 
ions respecting  the  allowance  of  claims  do  not,  in  terms,  apply* 
to  such  as  have  accrued  after  the  death  of  the  testator  or 
intestate^  yet,  if  the  holder  elects  to  hold  the  estate  liable^ 
instead  of  the  executor  or  administrator  personally,  he  shoold 
bring  his  case  within  the  provision  for  the  establishment  of 
claims  against  the  estate.  That  he  may  do  so,  we  have  here- 
tofore considered:  Portia  v.  CoUj  11  Tex.  159;  Caldwell  v. 
Yowngj  21  Id.  800. 

If  allowance  of  the  claim  by  the  executor  is  relied  on,  it 
ought  to  be  such  as  will  preelude  him  from  litigating  the  justice 
of  the  claim  in  the  probate  court;  unless  on  such  grounds  as 
would  authorize  him  to  repudiate  his  allowance  of  the  claim 
as  fraud  or  mistake.  There  was  no  such  allowance  of  the 
plaintiff's  claim.  The  giving  of  the  note  by  the  executor  did 
not  bind  the  estate:  CaldweU  v.  Youngy  21  Tex.  820.  Nor  waa 
it  such  an  act  as  would  preclude  the  executor  from  setting  up 
any  defense  he  may  have  had  to  the  note  when  presented  for 
payment  We  therefore  think  the  claim  was  not  authenti- 
cated or  established  in  such  a  manner  as  to  authorize  the 
plaintiff  to  proceed  in  the  probate  court  to  enforce  its  payment 
by  the  executor.  Being  contested  by  the  executors,  it  neoes- 
larily  involved  litigation  between  them  and  the  claimant,  and 
converted  it  into  a  suit  for  the  establishment  of  the  claim 
against  the  estate  in  the  probate  court,  contrary  to  the  mani- 
fest intention  and  policy  of  the  law. 

We  are  of  opinion,  therefore,  that  the  probate  court  improp- 
erly took  cognizance  of  the  case,  in  the  shape  in  which  the 
claim  was  presented;  and  that  the  district  court  erred  in  its 
judgment  maintaining  the  jurisdiction  of  the  probate  court 
The  judgment  must  therefore  be  reversed,  and  the  cause  dis» 
missed. 

Reversed  and  dismissed. 
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PEI8IMTA3I0H  ov  Oladc  AOAiirsT  Ebtatb  ow  Bmbobt:  Sm  Bmienom 
▼.  i7j£^  49  Am.  Deo.  41;  JTudfw.  Kdley,SOlL  456;  Deem  v.Zhtfldd^SBld. 
106;  PoOawdr.  Axar,  65 Id.  964;  Agukrer.  Padsard,  73 Id.  645. 

Obphahs*  Covtbt  his  qhlt  Fuka  Faoxx  JuBJHDivrittir  m  to  olaims  ■gum* 
A  deeedont's  estate,  end  ite  decigjone  thereon  are  not  oondiiaiTe  at  law:  8tat$ 
T.  Bdgari,  39  Am.  Dea  628. 

TaOLATR   COUBT  MUBT  DxTKBMINX  WMJETIilR  THXBB  ASM  DXBIS  ▲OAZmV 

IsTATS  ov  DxcBDXKT,  OB  NOT:  Donnpoft  ▼.  FoMijfy  63  Am.  Dec  820;  and  aae 
Omrriger  ▼.  WMUimgion,  72  Id.  212. 

OcantRAoa  Madx  With  Ezbootob  ob  ADimnanKATOB  abm  Piehowat,,  aad 
do  not  bind  estate  of  decedent:  FUtktighy.  iVfefttigA,  62  Am.  Dea  653. 

Tbs  pbxngipal  gasx  n  gitbd  to  the  point  that  an  administrator  can  create 
a  debt  ^nnAmg  the  estate  he  represents  only  in  cases  expressly  provided  for 
by  statate,  in  MeMahan  v.  ffarberi,  35  Tex.  459.  It  is  cited  to  the  point  thaA 
in  relation  to  debts  incorred  by  the  administrator  against  an  estate,  the  law 
oontemplates  that  he  will  have  incorred  the  expense,  by  the  payment  of  the 
mfiney,  or  by  becoming  personally  responsible  to  a  third  person,  in  Andnmr, 
Pettn,  36  Id.  Ill;  and  is  cited  in  Adrianee  v.  Crew$,  45  Id.  182,  to  the  poinft 
thsi^  on  general  principles  of  eqnity,  the  estate  may  be  held  responsible  to 
third  persons  with  whom  the  administrator  has  created  debts  properly  chaigo* 
abk  against  the  estate. 


MiTQHELL  V.  Db  Witt. 

rss  TixA%  fivppLiiaaR,  imlJ 
Sourr  Patxvo  Dbbt  or  Pbzhcipal  jb  Sutitlxd  ui  EqiunT  to  be  sabre- 
gated  to  an  the  creditor's  righte  iasecnrities  for  the  debt  plaoed  in  the 
letter's  hands  by  the  principal. 

ht  IFRB  JUDOMOIT  AGAINST  FUHOIPAL  AND  SUBKTT,  a  third  pOTSOn  givCS 

his  note  for  the  debt  to  obtain  a  stey  of  ezeontion  for  the  principal,  and 
the  surety  is  afterwards  obliged  to  pay  the  debt»  he  is  entitied  tohave  an 
assignment  of  the  judgment  on  the  note  of  the  third  person,  to  indemnify 
him  for  each  payment.  So  held,  where  the  original  principal  in  a  debt 
prosecated  a  writ  of  error,  and  the  original  snrety  or  indorser  of  the  note 
afterwards  paid  the  debt,  and  asked  to  hare  the  judgment  against  the 
original  defendante  and  snretiee  on  the  trnpeneeUoi  bond  assigned  to  him. 

AcnoN  by  Mitchell  against  C.  E.  De  Witt  and  Bateman,  the 
petition  stating  that  De  Witt  and  Harper,  as  principal  and 
sorely,  had  executed  their  note  to  one  McKean;  that  McKean 
being  dissatisfied  with  Harper's  name,  plaintiff  signed  a  new 
note  fi>r  the  debt  in  his  stead,  as  snrety;  that  the  assignees  of 
the  note,  in  a  suit  thereon,  recovered  judgment  against  himself 
and  C.  E.  De  Witt;  that  C.  E.  De  Witt  alone  prosecuted  a  writ 
of  error,  on  which  Columbus  C.  De  Witt  and  J.  T.  Bateman 
became  sureties  on  the  supersedeas  bond;  that  the  judgment 
was  affirmed,  whereupon  execution  ivas  levied  upon  and  made 
out  of  piaintiff^s  property,  wherefiare  the  plaintiff  claimed  the 
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Bam  Fo  made  from  Colombus  C.  De  Witt  and  J.  T.  Bateman, 
and  demanded  to  have  the  judgment  assigned  to  him,  so  as  to 
enable  him  to  collect  snch  sum  out  of  said  De  Witt  and  Bate- 
man,  as  sureties  on  the  mipenedeoi  bond,  C.  E.  De  Witt  having 
become  insolvent.  Defendant  demurred,  and  the  court  over- 
ruled the  demurrer,  so  that  the  precise  point  was,  whether  the 
security  on  the  original  debt^  who  did  not  appeal,  is  entitled  to 
recover  against  the  sureties  on  the  9uper$i^Lea$  bond  of  his 
principal,  against  whom  judgment  had  been  rendered  in  the 
supreme  court,  and  to  have  the  judgment  of  affirmanoe  in  the 
supreme  court  assigned  to  him. 

IfiOf,  for  the  plaintiff  in  error. 
Siewarty  for  the  defendant  in  error. 

By  Court,  Whssleb,  C.  J.  It  is  a  just  and  salutary  prin- 
eiple,  which  has  been  acted  on  by  courts  of  equity,  that  a 
surety  who  pays  the  debt  due  by  his  principal  to  his  creditor 
shall  have  the  benefit  of  the  securities  for  the  debt  placed  in  the 
power  of  the  creditor  by  the  principaL  This  equitable  doctrine 
was  fully  recognised  by  this  court  in  the  case  of  SubUu  v.  Mc^ 
Kinney y  19  Tex.  438.  ''It  seems  right,"  it  was  said  by  the 
supreme  court  of  Pennsylvania  in  PoU  v«  NaihanSj  1  Watts  &  S. 
155, 157  [37  Am.  Dec.  456],  'Hhat  the  creditor  should  transfer  the 
means  of  indemnification,  for  which  he  has  no  longer  occasion, 
to  him  who,  under  a  legal  obligation  to  pay  in  defeult  of  the 
principal  debtor,  has  released  these  securities  from  the  demand 
of  the  creditor,  and  paid  the  debt  for  which  they  were  fur- 
nished. Where,  however,  such  means  consist  of  the  responsi- 
bility of  an  individual  becominga  later  surety  or  guaranty  for 
the  same  debt  of  the  principal,  there  arises  a  conflict  of  equi- 
ties, which  may  give  rise  to  new  questions  as  to  the  priority 
between  the  former  and  latter  surety;  such  latter  surety  stipu- 
lating, at  the  instance  of  the  principal,  to  pay  the  debt,  suffers 
no  absolute  injustice  in  being  obliged  to  do  so,  since  he  is  com- 
pelled to  perform  no  more  than  he  undertook,  and  has  no 
light  to  complain  that  he  is  not  allowed  to  use,  as  a  payment 
by  himself,  the  money  which  proceeds  from  another  person, 
whom  his  principal  was  previously  bound  to  save  harmless. 
How  the  equity  would  be  in  a  naked  case  of  this  kind,  I  give 
no  opinion;  it  is  sufficient  that  it  is  settled  that  if  the  inter- 
position of  the  second  surety  may  have  been  the  means  of  in- 
volving the  first  in  the  ultimate  liability  to  pay,  the  equity  of 
the  first  surety  decidedly  preponderates."    Appljdng  tjjds  prin- 
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ciple  to  the  case,  then,  before  the  court,  where,  after  judgments 
were  obtained  against  a  principal  and  surety,  a  third  person 
interposed  and  gave  his  note  for  the  debt  to  obtain  a  stay  of 
execution  for  the  principal,  and  the  surety  was  afterwards 
obliged  to  pay  the  debt,  it  was  held  that  he  was  entitled  to 
have  an  assignment  of  the  judgment  on  the  note  of  the  third 
person  to  indemnify  him  for  such  payment. 

The  same  principle  was  acted  on  by  that  court  in  the  case 
of  Bums  y.  Huntingdon  Bank,  1  Penr.  &  W.  895.  A  judgment 
was  obtained  against  the  maker  of  a  promissory  note,  who  after- 
wards entered  absolute  security  under  an  act  of  the  legislature 
in  order  to  obtain  a  stay  of  execution.  After  the  expiration 
of  the  time  stipulated  in  the  stay  of  execution,  judgment  was 
obtained  against  the  surety;  and  it  was  held  that  one  of  two 
indorsers  who  paid  the  note  (who  in  point  of  law  was  but  a 
Borety )  was  entitled  to  an  assignment  of  the  judgment  against 
the  surety. 

The  principle  appears  to  have  been  first  applied  to  such  a 
case  in  England,  in  Panon8  t.  Briddoeh^  2  Vem.  608,  which 
was  approved  by  Sir  William  Grant,  master  of  the  rolls,  in 
Wright  y.  MorUy^  11  Ves.  22.  There,  where  the  principal  in  a 
bond  had  been  sued  and  gave  bail,  and  judgment  was  obtained 
against  the  principal  and  also  against  the  bail  by  the  creditor, 
and  afterwards  the  sureties  on  the  original  bonds  were  com- 
pelled to  pay,  and  then  brought  their  bill  in  equity  to  have  the 
benefit  of  the  judgment  of  the  creditor  against  the  bail  by 
having  it  assigned  to  them,  it  was  held  that  they  were  entitled 
to  an  assignment  of  the  judgment  against  the  bail,  and  it  was 
decreed  accordingly.  '^So  that,"  says  Sir  William  Grant, 
'^though  the  bail  were  themselves  but  sureties,  as  between 
them  and  the  principal  debtor,  yet,  coming  in  the  room  of  the 
principal  debtor  as  to  the  creditor,  it  was  held  that  they  Uke* 
wise  came  in  the  room  of  the  principal  debtor  as  to  the  surety. 
Consequently,  that  decision  established  that  the  surety  had 
precisely  the  same  right  that  the  creditor  had,  and  was  to  stand 
in  his  place:"  Id.  The  authority  of  this  decision  is  sup- 
posed to  have  been  shaken  in  England  by  some  of  the  more 
recent  decisions;  but  it  appears  to  have  maintained  its  author- 
ity in  this  country;  and  Judge  Story,  while  he  supposes  it  to 
have  been  much  shaken  in  point  of  authority,  appears  to  ap- 
prove of  its  equity  and  justice:  1  Story's  Eq.  Jur.,  sees.  499  a 
et  seq.  It  was  approved  by  Chief  Justice  Gibson,  and  adopted 
and  acted  on  by  the  supreme  court  of  Pennsylvania  in  Bums 
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y.  Huntingdon  Banhy  1  Penr.  &  W.  395;  was  approved  by  Preri- 
dent  Tucker  in  Langford  y.  Perrin,  5  Leigh,  557;  and  appears 
to  haye  been  received  with  approbation  and  recognized  as  sound 
in  principle  generally  by  the  American  courts:  Laihrop  and 
Dalt?9  Appeal,  1  Pa.  St.  512;  Powdl  v.  WhiU,  11  Leigh,  809; 
Langford  v.  Perriny  5  Id.  567;  Cuyler  v.  Ensworihy  6  Paige,  82; 
Speiglemyer  v.  Crawford,  Id.  254;  Cheeaebrough  v.  MiUardy  1 
Johns.  Ch.  413;  [7  Am.  Dec.  494];  1  Story's  Eq.  Jur.,  7th  ed., 
sec.  499  b,  note  2.  It  was  fully  adopted  and  acted  on  by  this 
court  in  the  case  of  Sublett  v.  McKinney,  19  Tex.  438,  and 
must  be  held  to  be  decisive  of  the  present  case. 

The  case  of  Parsons  v.  Briddock,  2  Vem.  608,  and  the  other 
cases  cited  from  the  Pennsylvania  reports,  are  in  point,  and 
fully  maintain  the  right  of  the  plaintiff  in  this  case  to  indem- 
nity from  the  defendants,  on  the  principle  of  the  right  of  the 
surety,  who  steps  into  the  place  of  the  principal  and  pays  his 
debt,  to  come  in  the  place  of  the  creditor  in  turn,  and  be  subro- 
gated to  all  the  means  of  indemnity  in  the  hands  or  under  the 
control  of  the  creditor.  And  the  doctrine  seems  reasonable  and 
just  in  its  application  to  the  present  case.  For,  as  was  sug- 
gested in  Pott  v.  Nathans,  1  Watts  &  S.  155  [37  Am.  Dec.  456]^ 
the  later  sureties  upon  the  writ-of-error  bond  suffer  no  absolute 
injustice  in  being  obliged  to  comply  with  their  undertaking, 
and  cannot  complain  that  they  are  not  allowed  to  use  as  & 
payment  by  themselves  the  money  which  has  proceeded  from 
the  original  surety,  whom  their  principal  was  previously  boimd 
to  save  harmless.  But  for  their  interposition,  the  plaintiff 
may  have  been  exonerated  from  his  liability.  The  principal 
may  then  have  had  visible  property  subject  to  execution,  of 
which,  but  for  the  interposition  of  the  defendants  to  supersede 
the  judgment  and  prevent  execution  thereof,  the  plaintiff 
might  have  availed  himself  to  have  satisfaction  of  the  judg- 
medt.  And  ^^  it  is  sufficient  that  it  is  settled,  that  if  the  inter- 
position of  the  second  surety  may  have  been  the  means  of 
involving  the  first  in  ultimate  liability  to  pay,  the  equity  of 
the  first  surety  decidedly  preponderates:"  Pott  v.  Nathans,  1 
Watts  &  S.  157  [37  Am.  Dec.  456].  That  is  the  present  case. 
We  are  therefore  of  opinion  that  the  court  erred  in  sustaining 
the  demurrer  to  the  petition;  for  which  the  judgment  must  be 
reversed,  and  the  case  remanded. 


SuBiTT  Paying  Dibt  is  Bntitlxd  to  bs  Subbooated  to  all  the  cndi* 
tor's  righti,  oeoaritiea,  and  remodiea  to  obtain  reimbanemeDtt  Sao  PoCf  ▼. 
JUaikmh  S7  Am.  Dea  4B^  and  note  468;  Migerlit  t.  Awthmh  66  Id.  207> 
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A  mmAj  pajiDg  tba  debt  it  oitiibd  to  bo  labrogatad  to  tho  creditoi^i 
light  to  «nf  oroo  a  jndgnMiit  prerioaaly  rooororod,  on  a  noto  iciTon  by  a  third 
pmon,  after  jndgnMiit  fflomt  tho  prineq^  and  aiiroty,  m  ooUatond  Moority 
to  obtem  a  atay  of  ozocntioQ  againat  tho  principal:  PoU  t.  NaAfomBt  S7  U. 
466^  a  eaaa  ahnoat  idantioal  with  tho  principal  oaao. 

Iki  nnrcoiAX.  cuun  n  nauMU in  Ut^ftryr.  Awmtirm^  S7 Tas.  SSOi 


Klbin  t;.  Gehbunq. 


Doomin  ov  Aicnnrr  Lnan  n  vor  Fatobmd  in  Taaa. 

bousH  Doonm  of  PmBflRiJTH!  a  Riuut  to  P^stxbt  QHnmonom  vo 
Womow  LBflora  ia  not  part  of  tiio  law  of  Tazaa,  and  thwa  oaa  than  ba 
no  adTona  naar  of  lighta. 

lb  CuBum'UTB  ADTXBn  Sir joTun  ov  IvoouoBnAL  Hbeiiwtamti;  tho 
act  of  oojc^ymcnt  nuut  bo  of  aaoh  a  ehataetar  aa  to  afford  groond  lor  an 
action  by  the  other  party;  it  nuut  bo  either  an  invaaion  of  Ida  seated 
ri^ta  or  ebo  oonaaqmantly  injnriooa  to  their  free  ezaroiaa. 

FDoniATioM  OF  PnttuiurTivji  TaiM  n  VxamnoD  Obast  of  tho  party 
iHioaa  righta  are  adveraely  aflaoted;  bat  where  it  appeara  that  tiio  enjoy- 
ment has  eziated  by  tho  cooaent  or  lioenae  of  anch  party^  no  pieamnplicB 
of  grant  can  bo  made. 

FkmBIRIVB  filOHT  TO  PSSTBIT  ASJAGIST  PsOPBaBOB  FBOaC   ITCBANIUIO 

OK  BuiLixnio  upon  hia  own  land  ii  not  aoqnired  by  tho  oaa  of  aa  adjoin- 
ing hooao  having  windowa  looking  oat  apon  hia  land,  and  raeaiying  light 
and  air  from  that  direction  fcr  a  period  of  ten  yeara. 


Action  by  Gehrung  against  Klein  to  compel  the  latter  to 
remove  his  fence  built  on  his  land  in  the  city  of  New  Brann- 
fcb,  because  it  obstructed  her  windows,  and  for  damages  for 
the  obstruction.  Crehrung's  house,  built  in  1845  or  1846,  had 
windows  overlooking  Klein's  lot,  which  afforded  the  uninter« 
npted  use  of  light  and  air,  until  Klein  erected  his  fence,  in 
1857;  the  fence  being  ten  feet  high  and  near  the  windows,  and 
liaving  the  effect  to  obstruct  Gehrung's  Ught.  The  judge  on  the 
trial  charged  in  effect  that  ten  years'  unobstructed  use  of  the 
wbdows  gave  the  prescriptive  right  to  look  out  upon  the  neigh- 
bor's land;  and  that  for  an  adjoining  proprietor  to  obstruct  the 
Ught,  by  building  on  his  own  land,  was  a  trespass;  that  is,  if 
he  had  acquiesced  in  such  user  for  ten  years.  Verdict  against 
Dein,  from  which  he  appealed. 

/aco6  Wadder^  for  the  appellant. 
Campbell  and  fifnittft,  for  the  appeBee. 
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By  Court,  Wheeleb,  C.  J.  "  The  doctrine  of  ancient  lights 
is  not  much  relished  in  this  country,  owing  to  the  rapid  changes 
and  improvements  in  our  cities  and  Tillages."  In  the  case  of 
Parker  y.  FooUj  19  Wend.  809,  the  supreme  court  of  New  York 
held  that  "  the  modem  English  doctrine  of  a  prescriptive  right 
to  prevent  obstructions  to  window  lights,  adopted  in  analogy  to 
the  statute  of  limitations,  is  an  anomaly  in  the  law,  and  not 
adapted  to  the  circumstances  or  existing  state  of  things  in  this 
country; "  and  they  refused  to  recognize  it  as  the  common  law. 
Mr.  Justice  Bronaon  examined  the  subject  in  an  elaborate  opin- 
ion, and  stated  the  argument  upon  which  the  court  arrived  at 
its  conclusion  with  great  clearness  and  fixrce.  "  Most  of  the 
cases  on  the  subject  we  have  been  considering,"  he  said,  ^  re- 
late to  ways,  commons,  markets,  watercourses,  and  the  like^ 
where  the  use  or  enjoyment,  if  not  rightful,  has  been  an  imm^ 
diate  and  continuing  injury  to  the  person  against  whom  the 
presumption  is  made."  His  property  has  either  been  invaded, 
or  his  beneficial  interest  in  it  has  been  rendered  less  valuable. 
The  injury  has  been  of  such  a  character  that  he  might  have 
immediate  redress  by  action.  But  in  the  case  of  windows 
overlooking  the  land  of  another,  the  injury,  if  any,  is  merely 
ideal  or  imaginary.  The  light  and  air  which  they  admit  are 
not  the  subjects  of  property  beyond  the  moment  of  actual  oc- 
cupancy; and  for  overlooking  one's  privacy,  no  action  can  be 
maintained.  The  party  has  no  remedy  but  to  build  on  the 
adjoining  land  opposite  the  offensive  windows:  Chandler  v. 
Uiompeonj  3  Camp.  80;  Cross  v.  Lewis^  2  Bam.  &  Cress.  686, 
per  Bayley,  J.  Upon  what  principle  the  courts  in  England 
have  applied  the  same  rule  of  presumption  to  two  classes  of 
cases  so  essentially  different  in  character,  I  have  been  unable 
to  discover.  If  one  commit  a  daily  trespass  on  the  land  of 
another,  under  a  claim  of  right  to  pass  over  or  feed  his  catUe 
upon  it,  or  divert  the  water  from  his  mill,  or  throw  it  back  on 
his  land  or  machinery — ^in  these  and  the  like  cases,  long-con- 
tinued acquiescence  affords  strong  presumptive  evidence  of 
right.  But  in  the  case  of  lights,  there  is  no  adverse  user,  nor 
indeed,  any  use  whatever  of  another's  property;  and  no  foun- 
dation is  laid  for  indulging  any  presumption  against  the  right* 
fill  owner. 

The  learned  judge  adverts  to  the  acknowledged  principle 
that  a  man  may  bmld  at  the  extremity  of  his  own  land,  and 
that  ho  may  lawfully  have  windows  looking  out  upon  the  land 
of  his  neighbor,  and  proceeds  to  say:  ^*  The  reason  why  he 
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may  lawfully  have  such  windows  must  be  becaoso  he  does  his 
neighbor  no  wrong,  and  indeed,  so  it  is  adjudged,  as  we  have 
already  seen;  and  yet,  somehow  or  other,  by  the  exercise  of  a 
lawful  right  in  his  own  land  for  twenty  years,  he  acquires  a 
beneficial  interest  in  the  land  of  his  neighbor.  The  original  pro- 
prietor is  still  seised  of  the  fee  with  the  privilege  of  paying  taxes 
and  assessments;  but  the  right  to  build  on  the  land,  without 
which  city  and  village  lots  are  of  little  or  no  value,  has  been 
destroyed  by  a  lawful  window.  Now,  what  is  the  acquiescence 
which  concludes  the  owner  ?  No  one  has  trespassed  upon  his 
land  or  done  him  a  legal  injury  of  any  kind.  He  has  sub- 
mitted to  nothing  but  the  exercise  of  a  lawful  right  on  the 
part  of  his  neighbor.  How,  then,  has  he  forfeited  the  bene- 
ficial interest  in  his  property  ?  He  has  neglected  to  incur  the 
expense  of  building  a  wall  twenty  or  fifty  feet  high,  as  the 
case  may  be,  not  for  his  own  benefit,  but  for  the  sole  purpose 
of  annoying  his  neighbor.  That  was  his  only  remedy.  A 
wanton  act  of  this  kind,  although  done  in  one's  own  land,  is 
calculated  to  render  a  man  odious.  There  is,  I  think,  no 
principle  upon  which  the  modem  English  doctrine  on  the  sub- 
ject of  lights  can  be  supported.  It  is  an  anomaly  in  the  law. 
It  may  do  well  enough  in  England,  but  it  cannot  be  applied 
in  the  growing  cities  and  villages  of  this  country  without  work- 
ing the  most  mischievous  consequences:"  Parker  v.  FooUj  19 
Wend.  316-318.  This  opinion  was  approved  and  the  same 
doctrine  reafiSrmed  by  the  decision  of  the  supreme  court  of 
New  York,  in  1851,  in  the  case  of  Myers  v.  Oemmd^  10  Barb. 
637. 

The  supreme  court  of  Maine  held  the  same  opinion,  upon  an 
examination  of  the  subject  on  principle  and  authority,  in  the 
case  of  Pierre  v.  Femald,  26  Me.  436  [46  Am.  Dec.  673].  The 
comrt  there  held  this  language:  "Nothing  in  law  can  be  more 
certain  than  one's  right  to  occupy  and  use  his  own  land  as  he 
pleases,  if  he  does  not  thereby  injure  others.  He  may  build  upon 
it,  or  occupy  it  as  a  garden,  grass-plot,  or  passage-way,  without 
any  loss  or  diminution  of  his  rights.  No  person  can  acquire  any 
right  or  interest  in  it  merely  on  account  of  the  manner  in  which 
it  has  been  occupied.  When  one  builds  upon  his  own  land,  im- 
mediately adjoining  the  land  of  another  person,  and  puts  out 
windows  overlooking  that  neighbor's  land,  he  does  no  more  than 
exercise  a  legal  right  This  is  admitted:  Cross  v.  Leme^  2  Ba,m. 
A  Cress.  686.  By  the  exercise  of  a  legal  right,  he  can  make 
no  encroachment  upon  the  rights  of  his  neighbor,  and  cannot 
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Aflteby  impooe  any  flervitade,  or  acqtuie  any  eaaementi  bj  tba 
exercifle  of  soch  a  right  for  any  length  of  time.  He  doea  no 
injnry  to  his  neighbor  by  the  enjoyment  of  the  flow  of  lig^t 
and  air,  and  does  not,  therefixre,  claim  or  exercise  any  right 
adyersely  to  any  rights  of  his  neighbor;  nor  is  there  anything 
of  similitade  between  the  exercise  of  snch  a  right  and  the 
exercise  of  rights  claimed  adversely.  It  is  admitted  that  his 
neighbor  cannot  obtain  redress  by  any  legEil  process;  in  other 
words,  that  his  rights  have  not  been  encroached  upon,  and 
that  he  has  no  cause  of  complaint.  And  yet,  while  thus  sita- 
ated,  for  more  than  twenty  years  he  loses  his  right  to  the  free 
nse  of  his  land,  becanse  he  did  not  prevent  his  neighbor  from 
enjoying  that  which  occasioned  him  no  injory,  and  afforded 
him  no  JQst  canseof  complaint  The  result  of  the  doctrine  is, 
that  the  owner  of  land  not  covered  by  buildings,  but  used  for 
any  other  porpose,  may  be  deprived  of  the  right  to  boild  upon 
it  by  the  lawful  acts  of  the  owner  of  the  adjoining  land,  per- 
finrmed  upim  his  own  land,  and  continued  for  twenty  yeaia. 
It  may  safely  be  aflirmed  that  the  common  law  contained  no 
such  principle.  The  doctrine,  as  stated  in  the  more  recent 
decisions,  appears  to  have  arisen  out  of  the  misapplication  in 
England  of  tiie  principle  by  which  rights  and  easements  are 
acquired  by  the  adverse  claims  and  enjoyment  of  them  for 
twenty  years,  to  a  case  in  which  no  adverse  or  injurious  claim 
was  either  made  or  exgoyed:"  Pierre  v.  Femaldj  26  Me.  440, 
441  [46  Am.  Dec.  578]. 

This  language  is  quoted  with  approval  in  a  note  to  Green- 
leaPs  treatise  on  evidence,  2  OreenL  Ev.,  sec.  539  a,  and  it  is 
there  said  by  the  author:  ^^It  seems  that  to  constitute  an  ad- 
verse enjoyment  of  an  incorporeal  hereditament,  the  act  of 
enjoyment  must  be  of  such  a  character  as  to  afford  ground  for 
an  action  by  the  other  party.  It  must  be  either  a  direct 
invasion  of  his  vested  rights,  or  else  consequently  injurious  to 
their  free  exercise.  The  foundation  of  prescriptive  title  is 
the  presumed  grant  of  the  party  whose  rights  are  adversely 
affected;  but  where  it  appeara  that  the  enjoyment  has  existed 
by  the  consent  or  license  of  such  party,  no  presumption  of 
grant  can  be  made.  Thus  in  the  case  of  lights,  if  the  build- 
ing in  which  they  are  made  is  erected  on  the  party's  own 
land,  and  no  building  stands  on  the  land  of  the  adjoining  prc^ 
prietor,  it  has  been  held  that  against  the  latter  no  right  is 
acquired  by  the  lapse  of  time.'' 

These  authorities,  sustained  as  they  most  clearly  are  by 
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principle,  we  think  sufficient  to  warrant  us  in  holding  that  by 
the  common  law  a  prescriptive  right  to  prevent  the  adjacent 
proprietor  from  inclosing  or  building  upon  his  own  land  can- 
not be  acquired  by  the  use  of  an  adjoining  house  having  win- 
dows looking  out  upon  his  land^  and  receiving  light  and  air 
firom  that  direction  for  a  period  of  ten  years.  I(  as  has  been 
supposed,  a  contrary  doctrine  to  that  which  has  been  main- 
tained by  these  authorities  would  be  of  mischievous  conse- 
•quences  in  other  states,  where  in  analogy  to  their  statutes  of 
limitations  a  prescriptive  title  cannot  be  acquired  until  the 
lapse  of  twenty  years,  much  more  must  it  have  such  ten- 
dency in  this  state,  where  by  the  same  analogy  the  right  to 
an  easement  may  be  acquired  by  an  uninterrupted  use  and 
•enjoyment  for  the  shorter  period  of  ten  years.  I  apprehend 
that  the  principle  upon  which  it  has  been  held  such  a  right 
may  be  acquired  has  never  been  applied  to  the  case  of  lights 
to  give  a  right  within  the  period  and  under  the  circumstances 
upon  which  it  is  asserted  in  the  present  case.  The  occupant 
of  a  log-house,  in  a  new  town  which  had  been  founded  but 
little  more  than  ten  years  when  the  right  was  asserted,  denies 
the  right  of  the  adjoining  proprietor  to  put  a  fence  around  his 
lot,  because  it  will  occasion  a  partial  obstruction  of  the  light 
and  air  previously  enjoyed  by  the  occupants  for  that  period. 
The  windows,  it  seems,  are  so  low  that  a  fence  of  ordinary 
height  cannot  be  built  without  obstructing  the  light,  and  the 
witnesses  think  the  house  diminished  in  value  twenty-five 
dollars;  and  the  plaintiff  thereupon  claims  the  prescriptive 
right  to  have  her  windows  protected  as  "  ancient  lights;"  and 
thereby,  if  need  be,  wholly  to  deprive  the  adjacent  proprietor 
of  the  use  of  his  lot,  at  least  to  deprive  him  of  the  right  to 
build  or  improve  upon  it  in  such  manner  as  his  interest  or 
fancy  may  dictate. 

It  may  safely  be  asserted  that  the  denial  of  the  right  of  an- 
other to  the  enjoyment  and  use  of  his  property,  upon  a  user  of 
such  a  nature,  and  for  such  a  length  of  time,  has  never  been 
sustained  by  any  court.  The  consequence  of  the  admission  of 
the  right  claimed  by  the  plaintiff  would  be  that  the  occupants 
of  low  and  inferior  houses,  such  as  are  usually  the  first  erected 
in  new  towns,  at  the  end  of  a  few  years,  would  acquire  rights 
without  any  act  of  adverse  possession,  which  might  render  use- 
less and  waste  the  most  valuable  lots  for  business  purposes  or 
residences  in  our  growing  towns  and  cities.  A  doctrine  firaught 
with  such  consequences  cannot  be  the  common  law  of  this 
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oountiy.  Fonnerly,  we  are  told,  it  waa  holden  that  a  partf 
could  not  maintain  an  action  for  a  nuisance  to  an  ancient  lig^t^ 
unless  he  had  gained  a  right  to  the  window  by  prescription: 
Steed  &  Caurtney'e  Case,  1  Leon.  188;  Austen  y.  Courtney ^  1 
Cio.  Elix.  118.  But  the  modem  doctrine  is,  that  upon  prorfof 
an  adverse  enjoyment  of  lights  for  twenty  years  or  upwards, 
unexplained,  a  jury  may  be  directed  to  presume  a  right  by 
grant  or  otherwise:  2  Saund«  175  a.  The  modem  doctrine 
may  very  well  be  applied  to  the  acquisition,  upon  the  presump- 
tion of  a  grant,  of  those  easements  of  which  there  is  mtdh 
adverse  enjoyment  and  user,  as  to  lay  a  foundation  for  thai 
presumption  against  the  party  who  had  so  long  suffered  an 
invasion  and  denial  of  his  rights,  without  asserting  them. 
But  in  a  case  like  the  present,  as  has  been  seen,  there  is  no 
such  adverse  enjoyment.  No  right  of  the  defendant  has  been 
encroached  upon  by  the  use  of  the  plaintiff's  windows;  and 
there  can  be  no  foundation  for  presuming  a  grant,  as  in  the^ 
case  of  an  adverse  enjoyment  of  a  right  in  analogy  to  the  stat* 
ute  of  limitations.  The  plaintiff  cannot  have  acquired  a  right 
or  interest  in  the  defendant's  lot  merely  on  account  of  the 
manner  in  which  she  has  used  her  own,  upon  any  principle 
analogous  to  that  upon  which  the  statute  proceeds. 

Nothing,  as  has  been  said,  can  be  more  certain  than  that 
every  one  has  a  right  to  use  his  own  as  he  pleases,  provided 
he  does  not  thereby  injure  others;  and  it  is  inconceivable  that, 
upon  any  principle,  one  can  acquire  a  right  or  interest  in  that 
which  is  another's,  merely  by  the  manner  in  which  he  usea 
his  own.  If  he  could,  it  would  result  that  one's  right  to  the 
use  and  enjoyment  of  his  property  would  become  lost  to  him 
by  the  acts  of  another  which  in  no  way  affected  him,  and 
against  which,  consequently,  he  had  no  remedy,  no  means  of 
redress  or  prevention,  unless,  as  has  been  said,  by  building  a 
wall  between  himself  and  his  neighbor.  Such  cannot  be  the 
doctrine  of  the  common  law.  And  we  think  it  has  been  sufll* 
dently  shown  that  we  have  both  principle  and  authority  Sat 
holding  that  the  present  action  cannot  be  maintained. 

Every  one  who  builds  upon  the  margin  of  his  lot,  in  a  towa 
or  city,  does  so  with  a  knowledge  that  the  adjoining  proprietor 
has  the  same  right;  and  if  he  would  not  be  put  to  inconve* 
nience  in  consequence  of  the  exerdse  by  his  neighbor  of  hi* 
right,  he  must  have  respect  to  that  right  in  the  uses  to  whidi 
he  appropriates  his  own;  so  that  he  may  enjoy  his  own«  and  at 
the  same  time  suffer  his  neighbor  to  enjoy  that  which  is  hii> 
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Our  opinion  upon  the  right  of  the  plaintifP  to  maintain  the 
action  will  dispense  with  the  necessity  of  our  oinnion  of  the 
question  of  jurisdiction  in  the  justice. 

The  judgment  is  reversed,  and  the  cause  dismissed. 


.  DoontDTB  aw  Ajsosmst  Lranra,  GsfEEALLT:  8m  Pkrre  ▼.  FemaH  46  Am. 
Dec  673^  and  note  5784^  where  the  labjeot,  indnding  the  ecqnidticMi 
Hulobitriiefeioaol  anoieiitliglitiyiaezteiin  Aadaee  CoOkry* 

f>fera»  66  Id.  458;  and  note  4SG. 


DiKBS   V.   MiLLEB. 

[9  TmXAB,  SUPFLBMBrr,  9SLJ 

UaixKD  Sxim^  or  ns  Polhical  OAfAOOT^  xat  Emtsa  nrao  Oohtbiozs, 
take  bonds,  receive  real  or  oUier  property  aa  aeciirity  for  debti^  and  the 
like^  in  caaea  not  previoaaly  proTided  for  by  law;  and  no  legialattTe 
aathorication  is  required  therefor,  bnt  the  power  ezista  aa  inddant  to  the 
geoeral  right  of  sovereignty;  the  government,  aa  «  body  polities  being 
anthoriaedf  within  the  sphere  of  the  oonstitntional  powers  oonflded  to  it» 
and  through  the  instrumentality  of  the  proper  department  to  whiob 
thoae  powers  are  confided,  to  enter  into  contracts  not  prohibited  by  law« 
and  a.ppropriate  to  the  jnst  exercise  of  those  powers. 

Bute  UimouBnEDLT  has  Oapaceit  to  Takb  bt  Dkbd  ob  Dxvibb,  and  a 
release  to  it  by  «  grantee  of  land  will  be  operative  and  e£fectaal  to  divest 
the  title  of  the  grantee. 

CknooBBioirxB  ov  Oxveral  LAim-omai  n  PBoraa  OftioiR  to  accept 
relinquishments  of  title  by  «  grantee  to  the  atate^  aa  his  is  the  office  oc 
department  in  which  to  preserve  the  evidences  of  the  pabUc  lands  and 
land  titles  of  the  state;  and  in  the  absence  of  any  l^gel  provision  or  pro- 
hibition, he  most  be  deemed  to  have  anthority  to  accq^  the  relinqmsh' 
ment  of  title  on  behalf  of  the  state. 

OuoorAL  DiBD  Gf  BsLDrQuiBHMBiiT  TO  &SAXM  BT  Okahtbi  la  an  archive^ 
and  «  copy  certified  aa  snch  by  the  keeper  of  the  records  is  admissible  in 
evidence. 

OaaaaAL  Dibd,  oh  'Fjlm  nf  Ovwxcm  of  GoMMiasiozrsE  of  paUic  lands,  if 
not  an  archive,  cannot  be  removed  from  the  office^  and  where  its  non* 
prodnction  in  evidence  is  thns  acconnted  for,  its  ezeontion  and  contents 
may  be  folly  proved  by  a  copy  certified  by  tiie  commiasinner,  sach  copy 
being  the  best  evidence  of  which  the  nature  of  the  case  is  susceptible. 

Trespass  to  try  title.  The  case  turned  on  the  effect  of  a 
Toluntary  relinquishment,  by  a  grantee  of  land,  to  the  state, 
and  the  deliyery  of  the  deed  to  and  filing  it  with  the  commis- 
eioner  of  the  general  land-office.  The  court  charged,  in  effecti 
that  such  a  deed  of  relinquishment  was  valid,  and  would 
divest  his  title  out  of  the  party  so  relinquishing  to  the  state, 
and  a  subsequent  grantee  of  his  title  would  take  nothing. 


€72  Dikes  v.  Millar.  [Texasi 

The  jury  rendered  a  verdict  for  defendants  (the  sabseqnenl 
grantees  of  the  state),  and  the  plaintiff  appealed. 

William  H.  Stewart^  for  the  appellant. 

/.  A.  a/nd  Oearge  W.  Patchalj  for  the  appellee. 

By  Conrt,  WhsbleSi  G.  J.  When  this  cause  was  before  os 
0n  a  former  appeal,  we  intimated  an  opinion  that  the  deed  of 
relinquishment  of  the  third  of  June,  1843,  was  operatiye  and 
effectual  to  diyest  the  title  of  the  grantee,  Wickson,  and  vest  it 
in  the  government:  Dikes  v.  MiUeVy  24  Tex.  417.  We  are  now 
referred  by  counsel  for  the  appellee  to  a  series  of  cases  decided 
by  the  courts  of  the  United  States,  which  strengthen  this  opinion. 
Thus,  it  is  held  that  the  United  States,  in  their  political  capa- 
city, may  enter  into  contracts,  may  take  a  bond,  and  may  receive 
real  or  other  property  as  a  security  for  a  debt,  in  cases  not  pre- 
viously provided  for  by  law.  This  power  exists  as  an  incident 
to  the  general  right  of  sovereignty;  and  the  goverment,  being  a 
body  politic,  may,  within  the  sphere  of  the  constitutional  pow- 
ers confided  to  it,  and  through  the  instrumentality  of  the  proper 
department  to  which  those  powers  are  confided,  enter  into  con- 
tracts, not  prohibited  by  law,  and  appropriate  to  the  just  exer- 
cise of  those  powers.  It  does  not  require  legislation  to  empower 
the  proper  department  to  act  in  making  the  contract  or  receiv- 
ing the  security;  the  power  exists  as  an  incident  to  sovereignty, 
and  may  be  exercised  by  the  proper  department,  if  not  for- 
bidden by  legislation:  Dugan  v.  United  States,  3  Wheat.  172; 
United  States  v.  Tingey,  5  Pet.  114;  United  States  v.  Bradley^ 
10  Id.  343;  United  States  v.  Linn^  15  Id.  290;  NeUson  v.  Lagcw^ 
12  How.  107;  UniUd  States  v.  Lane^  3  McLean,  865. 

It  is  undoubted  that  the  state  has  the  capacity  to  take  by 
deed  or  devise:  BeU  CawUy  v.  Alexander y  22  Tex.  350.  The 
commissioner  of  the  general  land-office  would  seem  to  be  the 
proper  officer  to  accept  the  relinquishment  of  title  in  a  case 
like  the  present.  This  is  the  department  or  office  in  which  to 
preserve  the  evidences  of  the  public  lands  and  land  titles  of  the 
state.  And  upon  the  principle  of  the  decisions  to  which  we 
have  referred,  in  the  absence  of  any  legal  provision  or  prohibi- 
tion, he  must  be  deemed  to  have  authority  to  accept  the  relin- 
quishment of  title  on  behalf  of  the  state.  On  the  authority  of 
these  decisions,  and  upon  the  considerations  heretofore  adverted 
to,  Dikes  v.  Miller^  24  Tex.  423,  we  think  it  safe  to  conclude 
that  the  deed  of  release  in  question  was  effectual  to  pass  the 
title  and  revest  it  in  the  state;  at  least,  that  it  was  sufficient  to 
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divest  the  title  of  the  grantee,  which  is  sufficient  for  the  dispo- 
sition of  this  case. 

Having  parted  with  his  title,  the  grantee,  Wickson,  had 
nothing  to  convey  hj  his  subsequent  deed  to  Arrington.  That 
being  but  a  quit-claim  deed,  and  the  conveyance  from  Arring« 
ton  to  the  plaintiff  being  also  by  a  quit-claim  deed,  the  latter 
took  the  risk  of  the  tiUe:  Dikes  v.  MiUeVy  24  Tex.  425,  and 
cases  cited.  Not  having  acquired  the  title,  it  is  plain  that  he 
cannot  maintain  the  action;  and  there  is,  therefore,  no  error  in 
the  charge  of  the  court. 

The  proof  of  the  deed  of  release  was  objected  to  on  various 
grounds;  but  the  objections  were  overruled,  and  we  think 
rightly.  The  original  was  an  archive,  and  the  copy  certified 
as  such  by  the  keeper  of  the  records  was  admissible  in  evi- 
dence. But  if  not  an  archive,  the  original  could  not  be  re- 
moved from  the  office.  Its  non-production  was  accounted  for, 
and  its  execution  and  contents  fully  proved  by  the  production 
of  the  best  evidence  of  which  the  nature  of  tiie  case  was  sus- 
ceptible. The  evidence  produced  was  not  such  as  presupposed 
the  existence  of  better  evidence  within  the  power  of  the  party. 
It  was  the  best  and  only  evidence  of  which  the  case  was  sus- 
ceptible, and  was  therefore  the  ^^best  evidence"  within  the 
meaning  of  the  rule  upon  that  subject:  1  Oreenl.  Bv.,  sec.  82. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment, 
and  that  it  be  affirmed. 


Thb  fbimcifal  oass  si  gftbd  in  Harriton  ▼.  Borbig,  44  Tex.  261,  to  th* 
point  that  after  a  relmquuhment  or  reoonveyanoe  of  a  gnatee's  interest  in 
property,  his  qnitHslaim  deed,  made  sabeeqnently,  passes  no  title  or  right 
other  than  he  had  at  the  time  of  making  it;  and  in  State  v.  CourdmoBf  47  Id. 
288,  to  the  point  that  generally  it  is  the  &ct  that  a  paper  is  a  record  of  an 
office  that  makes  a  properly  certified  oopy  stand  in  place  of  the  original  when 
it  is  shown  to  be  lost  or  csnnot  be  prodnced. 


Van  Hook  v.  Simmons, 

r25  TixAs,  SuppUDcairr,  S2S.] 
OmAjm  cm  Land,  by  Altxuho  ob  Dbstrotino  hib  Titui  "Dsmd^  doss 
not  lose  his  title  to  the  land.  The  deed,  as  the  instrument  of  conveyance^ 
pammd  the  title  to  the  grantee,  and  therein  performed  its  office,  and  its 
ooptaimanee  in  existence  is  not  essential  to  a  continuance  of  title  in  the 
grantee;  bat  the  estate  remains  in  him  until  it  has  passed  to  another  by 
■ome  mode  of  conTeyance  recognized  by  law. 
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Tbespabs  to  try  title.    The  opinion  states  the  facta. 

C.  M.  WinUerj  for  the  appellant. 

MUU  and  Beaton^  for  the  defendant  in  error. 

By  Court,  Wheelbr,  C.  J.  The  charge  of  the  court  was  to 
the  effect  that  the  parol  agreement  between  the  defendant  and 
his  brother,  J.  P.  Simmons,  to  destroy  the  deed  of  oonyeyance 
fix>m  the  former  to  the  latter,  and  take  back  the  land,  would 
destroy  the  effect  of  that  conveyance,  or  it  would  divest  the 
estate  of  the  latter,  whether  the  deed  was  in  tact  destroyed  or 
not.  In  this,  we  incline  to  think  the  court  erred.  ^*  If  the 
grantee  of  land  alter  or  destroy  his  title  deed,  yet  (it  is  said) 
his  title  to  the  land  is  not  gone.  It  passed  to  hhn  by  the  deed; 
the  deed  has  performed  its  office  as  an  instrument  of  convey- 
ance; and  its  continued  existence  is  not  necessary  to  the  con- 
tinuance of  title  in  the  grantee,  but  the  estate  remains  in  him 
until  it  has  passed  to  another  by  some  mode  of  conveyance 
recognized  by  law:"  1  Greenl.  Ev.,  sees.  265,  568,  and  notes. 

The  deed  had  been  delivered,  and  the  estate  vested;  it  did 
not  appear  that  the  deed  had  been  in  fact  canceled;  and  if  it 
had  been,  it  would  seem  this  was  not  sufficient  under  the  stat- 
ute of  frauds,  which  requires  writing  to  divest  or  pass  the  estate 
out  of  the  grantee. 

It  is  not  necessary,  at  present,  to  consider  in  what  cases  the 
cancellation  of  a  deed  will  have  the  effect,  operating  in  the 
nature  of  a  surrender,  to  divest  the  estate.  Tlie  evidence  would 
not  warrant  the  court  in  giving  that  effect  to  what  transpired 
between  the  parties  in  the  present  case. 

We  are  of  opinion,  therefore,  that  the  judgment  must  be 
reversed,  and  the  cause  remanded. 

DmaironoN  or  Tmji  Dkxd  dobs  not  Dxvnr  Titlb  c9  Obahtss:  8m 
Tibeau  ▼.  TibeaUf  69  Am.  Deo.  329,  and  note  831;  Thomptm  ▼.  Thompeom,  S8 
UL  638^  and  note;  Howard  ▼•  ffwffnuui,  75  Id.  783. 


Boss  V.  Abmstbong. 

[25  TmxAM,  SupruucsFr,  854.1 
OaAjmi  ov  HsAx>-BiGHT  CxBTinGyiTS  pLAonro  It  nr  Hanxm  or  uooAvm^ 
under  «  covenant  to  locate,  aorvey,  and  obtain  a  patent,  and  then  ta 
divide  the  land  between  the  owner  and  the  grantee,  doea  not  thereby 
make  a  aale  of  land,  although  formal  words  of  conveyance  are  need  and 
»  money  consideration  paid;  bat  the  agreement  is  one  for  the  fntare 
aoqiiiaition  of  land  wider  which  the  purchaser  is  to  make  the  seleotun. 
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and  the  parties  are  to  participate  equally  is  the  benefits  to  be  deriTed 
from  the  selection  when  made. 
•OOXTBACT  WHUUEBT  HOLDBB  ov  Qbad-rioht  Cekl'uwmxe  plftoei  it  in  tfao 
hands  of  a  locator  under  a  covenant  to  looate,  snirey,  and  obtain  a 
patent,  and  then  diyide  the  land  between  the  owner  and  the  grantee^ 
where  it  is  really  an  adyentnre  on  shares,  and  the  patent  is  to  iMoe  in 
the  name  of  one  for  the  benefit  of  both,  is  a  resulting  trast^  in  which  the 
grantee  becomes  the  trostee  for  the  benefit  of  his  eqoitable  tenant  in 
common*. 

t7n»ER  Joint  Aof^wmuBM  jmbtweeii  Holdke  or  Hsab-bioht  Cxbioioaxb 
▲in>  LocATOK  to  seeore  patent  to  govenunent  land,  and  to  divide  the 
land  when  acquired,  if,  after  securing  the  grant  and  diTiding  the  hmd, 
it  is  diBCOvered  that  part  of  the  land  which  the  govenunent  has  thus 
granted  had  been  prerioualy  appropriated  by  older  title,  the  partition  is 
one  upon  a  mistake  of  facts  from  which  equity  will  relieve. 

It  18  OxvxRAL  Bulk  nr  Equrt  that  Act  Dons  ok  Oomtbaot  Maixi  under 
mistake  or  ignorance  of  material  fact  is  voidable  and  relievable  against 
in  equity,  when  such  mistake  or  ignorance  constitntes  a  material  in- 
gredient in  the  contract^  or  the  motive  of  the  act  done  by  the  parties^ 
and  disappoints  their  intention  by  a  mutual  error. 

DnrorcfnoN  jwrwitui  Jasxr  TuiAJior,  Tinajiot  or  Ooionnr,  ahp  Escara 
n  CkXPABGENAKT,  has  been  abolished  in  Texaa,  and  tUe  tenants  are 
there  treated  all  alike,  simply  as  **  part  ownara^**  and  are  all  alike  «n> 
titled  to  compulsory  partiticm,  and  the  rights  of  all  are  preserved  upon 
any  previous  warranty  d  the  title  under  which  the  tenants  hold. 

Wbxbb  thbbx  has  best  Pabtrion  bmsweem  Tbh ABTi  Df  OoMMOir  in  Texas^ 
and  there  ia  failure  of  title,  the  remedy  is  in  a  court  of  chancery,  either 
hy  setting  aside  the  partition  when  improperly  made  and  it  can  be  done 
without  injustice  to  otheri^  cc  by  ccntribution  when  it  is  most  proper. 


Bill  in  equity.  PlaintiflrB  intestatei  Thomag  Bo6B|  in 
life-time  being  the  holder  of  a  head-right  certificate,  in  con- 
sideration of  five  thousand  dollars,  entered  into  an  agreement, 
using  formal  words  of  conveyance,  whereby  he  placed  the  cer- 
tificato  in  the  hands  of  one  Wheelock,  authorizing  and  em- 
powering him  to  locate,  survey,  and  obtain  a  patent  to  land 
iherennder,  and  then  to  divide  the  land  between  them  in  equal 
parts.  Wheelock  assigned  to  the  defendant  Armstrong,  who 
went  on,  made  the  location,  and  divided  the  property.  Subse- 
quently, and  after  the  death  of  Boss,  it  was  discovered  that 
the  grant  of  the  government,  as  to  the  part  of  the  land  which 
became  the  property  of  Boss's  widow  by  her  selection  as  his 
administratrix,  on  the  division  thereof^  was  in  conflict  with 
a  superior  and  older  grant  of  one  Latham.  Plaintiff  then 
brought  this  bill,  alleging  mistake  of  fact  in  the  partition,  and 
praying  that  it  be  set  aside  and  an  equitable  division  made, 
and  for  damages.  The  law  and  fEict  being  submitted  to  the 
court,  the  bill  was  dismissed,  from  which  judgment  of  die* 
plaintiff  appealed. 
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Aycoel  and  Stewart^  for  the  appellant. 
Prmkdergrati  and  Feeney^  for  the  appellee. 

By  Court,  WhbsleSi  U.  J.  The  contract  of  the  sixth  of 
April,  1838,  was  not  a  contract  for  the  sale  of  land.  It  con- 
templated the  futore  acquisition  of  land,  in  which,  when 
acquired,  the  parties  should  have  an  equal  joint  interest.  That 
interest  would  be  more  or  less  valuable  according  to  the  quality 
and  locality  of  the  land  which  should  be  selected.  The  pur- 
chaser was  intrusted  with  making  the  selection,  and  the  par- 
ties were  to  participate  equally  in  the  benefits  to  be  derived 
^m  it  when  made.  If  it  proved  injudicious,  and  loss  were 
sustained,  it  would  certainly  be  a  very  hard  case  that  the 
entire  loss  should  fall  on  the  other  partner,  and  the  locator 
should  take  the  whole  that  remained.  That  certainly  waa  not 
what  the  parties  intended. 

The  money  consideration  paid  did  not  convert  the  contract 
into  a  sale  of  land,  for  no  land  had  been  secured.  If  it  had 
been  a  contract  for  the  sale  of  a  half-league  of  land  already 
located,  it  would  have  been  a  different  case.  The  parties  would 
have  known  about  what  they  were  contracting,  and  the  pur- 
chaser would  have  acquired  a  right  to  a  thing  certain,  which 
he  would  have  been  entitled  to  have  conveyed  to  him  for  the 
price  stipulated,  however  disadvantageous  ike  contract  might 
prove  to  the  other  party.  But  such  is  not  the  case.  The  pur- 
chaser contracted  for  one  half  of  what  he  might  secure  by 
means  of  the  certificate,  be  that  more  or  less.  That  was  tt^ 
intention  of  the  contract  It  would  certainly  be  extremely 
inequitable  to  allow  him,  through  a  mistake  of  his  own,  though 
without  fault  on  his  part,  to  possess  himself  of  the  whole. 
Against  the  consequences  of  such  a  mistake,  it  would  seem  that 
equity  ought  to  relieve.  It  was  an  adventure,  in  which  the 
parties  contributed,  as  they  deemed,  equally  of  their  means, 
and  were  to  share  equally  the  profits.  It  is  analogous  to  the 
case  of  a  joint  purchase,  made  by  two  persons,  who  advance 
and  pay  the  purchase-money  in  equal  proportions,  which, 
according  to  the  common  law,  would  create  a  joint  tenancy; 
but  by  our  law,  as  the  right  of  survivorship  is  abolished,  would 
be  deemed  to  create  a  trust,  and  if  the  purchase  be  made,  and 
•the  title  taken  in  the  name  of  one  of  them,  he  becomes  a  trustee, 
and  the  other  will  be  entitled  to  his  share  as  a  resulting  trust: 
2  Story's  Bq.  Jur.,  sec.  1206. 

If  the  parties  had  contributed  equal  sums,  to  be  invested  in 
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fhe  purchaae  of  land,  and  one  of  them,  being  intnuited  with 
makiDg  the  purchase,  had  taken  the  title  in  his  own  name,  or 
in  their  joint  names,  and  a  loss  were  sustained  by  the  fEolnre 
of  the  title  to  a  part,  it  cannot  be  donbted  that,  on  principles 
of  equity,  each  mnst  bear  his  proportion  of  the  loss.  In  such 
a  case,  they  might  have  their  recourse  against  their  yendor 
upon  the  covenants  in  the  deed.  Bnt  in  the  present  there  is 
DO  recourse  against  the  government  on  account  of  the  failure 
of  title,  and  the  purchaser  had  but  an  equitable  title.  It 
therefiure  differs  from  the  ordinary  case  of  a  partition  of  land 
between  tenants  in  common.  The  division  of  the  land,  after 
it  was  acquired,  by  which  the  locator  obtained  the  whole  that 
was  secured  by  the  certificate,  was  made  under  an  obvious 
mistake  of  fact;  the  consequence  of  which  is,  that  the  grantee 
of  the  certificate  has  lost  all  the  benefit  of  it,  and  is  remedi- 
less, unless  the  division  be  set  aside,  or  the  defendant  be  re- 
qmred  to  make  contribution.  From  the  consequences  of  such 
a  mistake,  equity,  it  would  seem,  ought  to  relieve.  It  is  a 
general  rule  in  equity  that  an  act  done,  or  contract  made, 
under  a  mistake  or  ignorance  of  a  material  &ct,  is  voidable 
and  relievable  against  in  equity.  Thus  if  A  buy  an  estate  of 
B,  to  which  the  latter  is  supposed  to  have  an  unquestionable 
title,  and  it  turn  out  upon  due  investigation  of  the  facts, 
unknown  at  the  time  to  both  parties,  that  B  has  no  title,  as  if 
there  be  a  nearer  heir  than  B,  who  was  supposed  to  be  dead, 
bat  is  in  fiict  living — ^in  such  a  case,  equity  will  relieve  the  pur- 
chaser and  rescind  the  contract:  1  Story's  Bq.  Jur.,  sec.  141. 
80  if  one  person  should  sell  a  messuage  to  another,  which  was 
at  the  time  swept  away  by  a  flood,  or  destroyed  by  an  earth- 
quake, without  any  knowledge  of  the  hd  by  either  party, 
eqoity  would  relieve  the  purchaser.  80  if  a  person  should 
execute  a  release  to  another  party  upon  the  supposition, 
finmded  in  a  mistake,  that  a  certain  debt  or  annuity  had  been 
discharged,  although  both  parties  were  innocent,  the  release 
would  be  set  aside  on  the  ground  of  mistake:  Id.,  sec.  142. 
In  such  case,  the  act  or  contract  is  void,  as  founded  upon  a 
mutual  mistake  of  matter  constituting  its  basis.  The  mistake 
or  ignorance  of  fact  is  the  subject  of  relief  when  it  constitutes 
a  material  ingredient  in  the  contract  or  the  motive  of  the  act 
done  by  the  parties,  and*  disappoints  their  intention  by  a  mutual' 
error:  Id.,  sees.  142  et  seq.  Such  was  the  case  in  the  making 
of  the  division  of  the  land  in  question.  The  plaintiff,  by  her 
deed,  released  to  the  defendant  the  title  to  half  the  league,  under 
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the  mistaken  belief  that  she  had  an  indefeasible  title  to  the  rem* 
dne.  The  parties  were  alike  ignorant  of  the  existence  of  the 
superior  title  in  a  third  party;  the  mistake  was  mntoal,  and 
did  not  arise  fix>m  any  want  of  care  and  diligence  in  the  party 
who  seeks  to  be  relieved,  and  to  have  the  act  done  in  ocmse- 
qnence  of  the  ignorance  and  mistake  set  aside.  But  for  the 
mistake,  it  is  clear  the  deed  would  not  have  been  executed. 
It  has  disappointed  the  intention  of  the  parties  by  a  mutual 
error,  and  has  resulted  in  giving  one  of  them  an  unconscien- 
tious advantage,  against  which  the  other  had  not  any  means 
of  providing;  and  it  would  seem  that  she  is  entitled  to  have 
the  act  done  by  her  set  aside  on  the  clear  ground  of  mistake. 

In  the  view  we  have  taken,  we  hftve  not  considered  the  case 
strictly  as  that  of  a  partition  between  tenants  in  coounon; 
but  viewing  it  in  that  light,  what  are  the  rights  of  the  plain- 
tiffs? 

In  Buiiard^s  Caae^  4  Co.  121,  it  was  adjudged  that,  in 
every  exchange  of  lands,  there  is  implied  both  a  condition  of 
re-entry  and  a  warranty;  and  if  one  party  is  evicted  fiom  the 
land  conveyed  to  him,  he  may  either  re-enter  upon  his  own 
land,  or  recover  upon  the  warranty;  but  in  the  latter  case^  the 
recompense  should  be  confined  to  the  land  given  in  exchange; 
and  that  the  same  condition  and  warranty  were  implied  in 
the  case  of  a  partition.  In  both  of  these  species  of  assurance 
there  was  not  only  an  implied  warranty,  but  a  condition, 
which,  in  case  of  eviction  of  either  party,  gave  a  right  of  re- 
entry upon  the  other  portion.  There  was,  however,  this  dif- 
ference between  the  warranty  and  the  condition:  where  a 
coparcener  took  advantage  of  the  condition,  she  defeated  the 
partition  as  to  the  whole;  but  when  she  vouched  by  force  of 
the  warranty,  the  partition  was  not  defeated  in  the  whole,  but 
she  recovered  recompense  for  the  part  that  was  lost  But  this 
implied  warranty  and  condition  were,  by  the  common  law, 
confined  to  a  partition  made  between  coparceners,  and  for  the 
reason,  it  is  supposed,  that  the  right  of  compulsory  partition 
was  given  by  the  common  law  only  to  coparceners,  and  not  to 
joint  tenants,  or  tenants  in  common,  to  whom  the  right  was 
first  given  by  statute.  The  common  law,  having  given  this 
right  in  fiivor  of  coparceners,  deemed  it  reasonable  and  just 
that  they  should  not  be  placed  in  a  worse  condition  by  the 
partition  (which  could  be  compelled  by  writ  of  partition  or  a 
bill  in  chancery)  than  if  they  had  continued  to  eqjoy  their 
respective  interests  without  a  partition;  in  which  case,  if  suit 
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had  been  commenced  upon  a  paramount  tiiley  all  must  have 
t)een  impleaded,  and  in  cane  of  recovery,  all  must  have  sus- 
tained their  due  proportion  of  the  loss.  In  order,  thereforoi 
that  they  should  not  be  placed  in  a  worse  condition  by  a  com- 
pulsory partition,  the  conmion  law  aimexed  to  the  partition 
the  implied  warranty,  as  a  condition  for  their  protection.  But 
as,  by  the  common  law,  joint  tenants  and  tenants  in  common 
could  only  make  partition  by  agreement,  there  was  not  the 
flame  reason,  it  was  thought,  why  the  law  should  imply  a  war- 
ranty in  case  of  a  partition  by  them;  because,  in  making  the 
partition,  it  was  competent  for  them,  by  the  terms  of  their 
agreement,  to  provide  against  future  losses  by  paramount 
titles.  The  law  implied  no  warranty  or  condition,  because 
they  were  not  compellable  to  make  partition,  as  coparceners 
were,  and  might  protect  themselves  by  express  stipulations  or 
oovenants  in  their  deeds  of  partition. 

Such  are  some  of  the  reasons  why,  by  the  common  law,  a 
warranty  and  condition  of  re-entry  were  implied  in  the  case  of 
a  partition  between  coparceners,  and  not  in  a  partition  by  joint 
tenants  and  tenants  in  common.  But  the  statute  of  81  Hen. 
Vni.,  c.  1,  which  gave  to  joint  tenants  and  tenants  in  common 
the  right  of  partition  by  compulsory  process,  gave  also  the 
warranty:  Bawle  on  Covenants,  467. 

By  our  law,  the  leading  distinctive  characteristics  of  those 
several  kinds  of  estates  have  been  abolished.  By  the  act  of 
the  twenty-eighth  of  January,  1840,  the  right  of  survivorship 
between  joint  tenants  was  abolished,  and  it  was  provided  that 
coparceners  might  maintain  waste  against  each  other:  Hart. 
Dig.,  arts.  588,  589.  And  although  the  latter  provision  was 
omitted  in  the  act  of  the  eighteenth  of  March,  1848  (O.  &  W. 
Dig.,  arts.  844  et  seq.),  which  was  intended  as  a  substitute  for 
the  former  law  and  repealed  it,  I  apprehend  the  legislation 
upon  the  subject  would  not  warrant  the  supposition  that  it  was 
intended  to  preserve  the  common-law  distinctions  between  an 
estate  in  coparcenary  and  other  estates  in  joint  ownership. 
The  act  of  the  fifth  of  February,  1840,  ^' to  enable  part  owners 
of  land  to  obtain  partition  thereof,"  recognises  no  distinction 
between  these  several  kinds  of  estates  in  joint  ownership,  but 
treats  the  tenants  all  alike,  simply  as  ''part  owners,"  and  gives 
all  alike  the  right  of  compulsory  partition:  Hart.  Dig.,  art 
2617;  O.  &  W.  Dig.,  art.  1510.  It  also  provides  against  giving 
the  partition  the  efiect  of  destroying  any  previous  warranty  of 
the  title  under  which  the  tenants  hold  (O.  &  W.  Dig.,  art  1511), 
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which,  in  this  respect,  also  places  joint  tenants  and  tenants  in 
common  upon  the  same  footing  as  coparcenen  occupied  at  the 
common  law. 

The  effect  of  these  provisions  seems  to  be  to  destroy  the  nu- 
merous and  important  distinctions  which  existed  between 
these  several  kinds  of  estates  at  the  common  law,  and  for  all 
practical  purposes  to  reduce  them  to  one  estate,  namely,  an 
estate  in  common,  with,  however,  the  rights  and  remedies  that 
appertained  to  tenants  in  coparcenary  at  the  common  law. 
This  is  in  harmony  with  the  comparative  simplicity  of  our  law 
of  realty  in  other  respects,  and  is  a  great  improvement  upon 
the  former  state  of  the  law.  The  refined  and  artificial  dis- 
tinctions which  existed  at  the  common  law  were  calculated 
only  to  perplex  and  embarrass,  without  producing  any  corre- 
sponding benefits.  The  practical  effect  of  wiping  them  away» 
and  placing  all  upon  the  more  favored  footing  of  tenancy  in 
coparcenary,  giving  to  joint  tenants  and  tenants  in  common 
the  right  of  compulsory  partition,  and  preserving  their  rights 
upon  any  previous  warranty,  as  if  they  had  been  coparceners, 
would  seem  to  be  to  confer  upon  them  the  rights  and  remedies 
of  coparceners  at  common  law;  the  most  important  of  which, 
in  case  of  partition,  were  the  implied  condition  and  warranty, 
whereby  a  coparcener,  evicted  by  a  paramount  title,  could 
defeat  the  partition  in  the  whole,  or  recover  recompense  for  the 
part  that  was  lost. 

We  find  but  few  cases  where  the  question  has  arisen  in  the 
courts  of  this  country.  The  supreme  court  of  Pennsylvania,  in 
the  case  of  Weiser  v.  Weuer,  5  Watts,  279  [30  Am.  Dec.  313], 
where  the  partition  was  by  deed,  which  contained  a  clause  of 
special  warranty,  held  that  no  warranty  was  implied,  and 
that  the  rights  of  the  tenants  in  common  depended  solely  upon 
the  covenants  in  the  deed.  But  in  the  subsequent  case  of  PcUter- 
Bon  V.  Lanning,  10  Id.  135  [36  Am.  Dec.  154],  the  same  court 
held  that,  in  a  partition  of  lands  between  tenants  in  common, 
who  derived  their  estate  by  descent,  there  is  an  implied  war- 
ranty of  title;  and  this  was  the  case  of  a  partition  by  deed. 
In  the  former  case,  the  decision  was  probably  much  influenced 
by  the  consideration  that  the  deed  of  partition  contained  an 
express  covenant  of  special  warranty,  declared  on  as  a  general 
warranty;  the  court  holding  that  an  express  covenant  quali- 
fies and  restrains  the  generality  of  an  implied  covenant. 
Other  considerations  were  adverted  to,  which  doubtless  had 
their  influence  upon  the  decision  of  the  court.    And  it  is  to  be 
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observed,  moreover^  fhat  the  statute  law  of  that  state  does  not 
appear  to  have  so  completely  e£Faced  the  distmctions  between 
estates  held  in  joint  ownership  as  does  oonu 

The  subject  underwent  an  elaborate  examination  by  the 
suiyreme  court  of  Tennessee,  in  the  case  of  Sawyerd  ▼.  CatoVf 
8  Humph.  256  [47  Am.  Dec.  608],  where  one  tenant  in  com* 
mon  filed  a  bill  for  contribution  and  reimbursement  against 
his  co-tenants  and  their  alienees,  and  the  court  held  that  in 
partition  between  tenants  in  common  there  is  an  implied  war- 
ranty between  the  parties  to  the  partition,  by  which  they  have 
the  mutual  right,  in  case  of  eviction  by  paramount  title,  to 
have  compensation  from  each  other  for  loss  sustained,  and 
that  the  remedy  is  by  bill  in  equity,  either  by  setting  aside 
the  partition  as  being  founded  in  mistake,  if  it  can  be  done 
without  injustice;  if  not,  then  by  a  decree  of  pecuniary  contri- 
bution. It  was  said  the  right  of  entry  did  not  exist,  it  was  not 
given  by  statute,  and  had  never  been  in  use  in  that  state;  the 
implied  covenant  could  not  be  vouched  upon,  because  that 
mode  of  proceeding  had  never  been  in  use  there,  and  is  now 
obsolete  even  in  England.  **  We  have  been  able  to  find,"  the 
court  said,  "  no  precedent  for  an  action  of  covenant  upon  such 
implied  warranty.  It  then  necessarily  follows  that  where  there 
has  been  a  partition  between  tenants  in  common,  and  there  is 
fSsdlure  of  title,  such  relief  must  be  given  by  bill  in  a  court  of 
chancery,  or  it  must  be  altogether  denied — ^a  thing  that  justice 
and  equity  will  not  permit.  It  seems  to  us  that  a  court  of  chan- 
cery is  peculiarly  adapted  to  give  the  relief,  which  is  upon  the 
principle  of  contribution;  a  subject  over  which  such  courts  have 
so  long  had  almost  exclusive  jurisdiction.  We  therefore  think 
the  remedy  in  a  court  of  chancery,  either  by  setting  aside  the 
partition,  when  improperly  made,  and  it  can  be  done  without 
injustice  to  others,  or  by  contribution,  when  it  is  most  proper." 
And  as  contribution  was  asked,  and  was  deemed  more  appro- 
priate and  just  in  that  case,  it  was  accordingly  decreed. 

This  we  deem  to  be  the  just  and  equitable  doctrine,  which 
ought  to  obtain  in  the  administration  of  justice  between  joint 
owners  of  land  in  cases  of  partition  in  the  courts  of  this  state. 
Since,  as  we  have  seen,  our  statutory  law  has  abolished  the 
common-law  distinctions  between  the  joint  owners  of  land,  and 
placed  them  upon  the  same  footing  for  all  practical  purposes, 
and  has  rendered  them  alike  liable  to  make  partition  at  the 
election  of  any  one  or  more  of  their  co-tenants,  it  would  seem 
to  follow  that  this  remedy  and  mode  of  relief  must  be  admits 
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ted  to  avoid  an  utter  denial  of  justice.  Unless  it  be  admitted, 
parties  situated  like  the  plaintiff  in  the  present  case  would  not 
only  be  wholly  remediless,  but  would  be  unable  to  provide 
against  loss  by  any  precautionary  means  whatever.  The  con- 
tract obliged  the  plaintiff  to  make  title  in  accordance  with  its 
terms;  she  could  require  no  deed  or  assurance  on  the  part  of 
the  defendant,  because  she  held  the  title  to  the  whole,  and  the 
contract  did  not  authorize  her  to  call  on  the  defendant  for  such 
deed  or  assurance.  She  therefore  had  it  not  in  her  power  to 
secure  herself  by  any  express  covenant  by  the  defendant. 
Every  consideration,  therefore,  which  can  address  itself  to  a 
court  of  equity  to  grant  relief  in  any  case,  may  be  invoked 
on  behalf  of  the  plaintiff  in  this  case.  We  think  she  is  enti* 
tied  to  the  relief  which  she  seeks,  to  have  the  proceedings  and 
deed  by  which  the  division  of  the  land  was  effected  set  aside 
as  founded  in  mistake,  and  to  have  an  equitable  partition  of 
the  land  which  remains  unaffected  by  the  paramount  title 
decreed  between  herself  and  the  defendant. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
fior  further  proceedings. 

Reversed  and  remanded. 


MiSTASs  ov  Fact,  whbn  Qbound  job  Bmlow  nr  Eqdht:  8m  extensive- 
note  to  MUea  ▼.  8teve$u,  46  Am.  Dec  031-434;  and  see  MeDankbv.  Bamk  ^ 
RMamd,  70  Id.  406,  and  note. 

COPABOKNABT,  JoniT  TSNAVCT,   AND   TeNAVOT   DT  GoiOCOV,  distinotlOB» 

between,  and  where  in  ezistenoe:  See  QUpin  ▼.  HolUngswortht  66  Am.  Dec 
737;  PaUersonY.  Lamdng,  36 Id.  164;  BoUy.  MeFerrki,  76 Id.  49. 

Thb  fbingipal  oasx  is  gitkd  m\BeU  v.  Warden,  39  Tex.  108^  and  Dom  t. 
SloMghter,  63  Id.  237,  both  cases  in  which  oontraots  similar  to  that  in  the  prin- 
cipal case  were  under  discussion;  and  it  was  held  that  such  oontraeti 
not  to  be  regarded  as  deeds,  bat  as  personal  contraots  giving  the  locator 
eqvitaUe  right  in  the  land  located. 


Stone  v.  Dabnell. 

[36  TE3EA8,  SnrPLiiCBiiT,  480.] 

Ir  PnopiBTY  or  Eziodtiok  Dkbtob,  Sold  at  Shbbziv's  Sali^  is  xeooversd 
by  him  from  the  purchaser  on  the  groond  of  its  exemption  from  ezeontion 
as  a  homestead,  the  purchaser  may  recover  back  his  money  from  the 
execution  debtor. 

PvBOHiaEB^ntoM  Whom  Fbofibtt  Bovoht  at  Bzxodtzov  Saiji  d  B» 
OOTSBXD^  because  it  is  exempt  as  a  homestead,  thou^^  he  mi^^t  have 
pleaded  his  right  in  reconvention  in  the  ejectment  snit^  is  not  prednded 
because  he  faded  so  to  do  from  recovering  the  money  paid  by  him. 


OgL  1880.]  Stons  v.  Dabnill.  58S 

MMAmmMowDAMAaMB  ny  Aonaw  AOAiifgr  Bxiuuthw  DnaoEtoreeofyartack 
money  paid  at  a  thflriff's  nle  for  tho  poroliaae  of  certein  yrupartj,  wlMra 
tlw.ezeoation  debtor  has  reoorered  the  yrupertj  in  anoJher  aotion  fEom 
the  pnrchaeer,  beoanae  as  a  homestead  it  was  exempt  from  ereootion, 
is  the  amoont  of  the  pnrohase-money  paid  to  the  use  of  defendant^  and 
mterestb 

PtinrnvF  mat  PRonRLT  Dmaaa  ab  to  Pabtt  DmonuiiT  after  answer* 
notwithstanding  another  defendant  set  np  a  defense  in  his  answer  whioh 
was  nnEarorable  to  his  eo-dafendant. 

MsxmmovB  to  OvsBBVLnro  ov  OBJionoira  to  OomrmgEBor  ow  WimH 
win  not  be  reviewed,  vnless  the  reoord  shows  that  he  testified  to  some 
material  fact  in  the  ease. 

AcnoN  againBt  a  sheriff  and  an  execution  debtor  to  recover 
back  money  paid  as  the  purchase  price  of  property  of  said 
execution  debtor  at  an  execution  sale  by  said  sheriff,  because 
such  execution  debtor  had,  subsequent  to  the  sale,  recovered 
back,  in  an  action  of  ejectment  in  Kaufinan  county,  the  prop- 
erty sold  to  plaintiff,  on  the  ground  that  it  was  exempt  from 
execution  as  a  homestead.  After  Darnell,  the  execution  debtor, 
had  answered,  setting  up  a  defense  unfavorable  to  the  sheriff, 
and  after  the  answer  of  the  sheriff,  the  plaintiff  dismissed  as 
to  the  latter.    The  remaining  fiEusts  are  stated  in  the  opinion. 

B.  Warren  SUme^  for  the  appellant. 
Oecrge  W.  OueM,  for  the  appellee. 

By  Court,  Whxblbb,  C.  J.  When  the  defendant  recovered 
back  the  land  by  the  judgment  of  a  court  of  competent  juris- 
diction, the  right  of  the  plaintiff  to  have  the  money  he  had 
paid,  and  which  had  been  applied  to  the  satisfaction  of  the 
execution,  refimded,  was  perfect*.  Townsend  v.  Smithy  20  Tex. 
465  [70  Am.  Dec.  400]. 

The  plaintiff's  right,  which  he  asserts  in  this  suit,  was  not 
adjudicated  or  brought  into  litigation  in  the  case  in  the  Kauf- 
man district  court  Though  a  party  may  plead  a  demand  in 
reconvention,  he  is  not  obliged  to  do  so,  nor  is  he  precluded  of 
his  action  by  his  fEulure  so  to  plead. 

The  measure  of  the  plaintiff's  damages  was  the  purchase- 
money  he  had  paid  to  the  use  of  the  defendant,  and  interest 
There  was  no  error  in  the  charge  of  the  court 

There  can  be  no  question  of  the  right  of  the  plaintiff  to  dis- 
miss as  to  the  defendant  Haught.  It  is  not  perceived  that 
there  was  any  good  objection  to  the  competency  of  Haught  as 
a  witness  at  the  call  of  the  plaintiff;  but  that  point  need  not 
be  decided,  since  it  does  not  appear  that  he  was  examined  as 
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a  witness  upon  the  trial,  or  if  examined,  that  he  testified  to 
anything  that  was  material.  It  only  appears  that  his  com- 
petency was  objected  to  on  the-  score  of  interest,  and  that  the 
court  overruled  the  objection;  but  whether  he  was  examined 
and  testified  does  not  appear.  There  manifestly  is  no  error  in 
the  judgment,  and  it  is  affirmed. 

Wbebm  DsnENBAiiT  Rbcovkbs  Back  Laitb  Scxld  or  BxmmoH»  the  rigb* 
of  pUmtiff  to  haTe  refonded  to  him  tho  maoBy  he  had  paid  is  perfoot:  Tomm' 
§mi  r.  SmUk,  70  Am.  Deo.  400  and  note. 


BiGQs  V.  Horde. 

[36  Tbzab,  SUPPLBXXRT,  466b] 

Ohm  Who  Bvoaois  to  Work  vor  Five  MoHTHa^  and  Tohmtanly  fareaka 
the  engagement  at  the  end  of  f oar  months,  can,  nevertheleaB,  maintain 
an  action  on  a  quantum  meruU  for  senrioee. 

Mbasurs  of  Dahaoes  m  Action  bt  Tsaoheb  or  Quamtuk  Umnr  for  her 
aenrioee  in  teaching  for  a  part  of  the  aeaBum  dazing  which  ahe  was  en- 
gaged, where  the  failare  to  complete  the  contract  ia  neither  the  &alt  of 
the  plaintiff  nor  ot  the  defendants,  is  the  valne  of  her  senricea  for  the 
time  daring  which  she  tanght,  not  by  a  pro  rata  division  of  the  time  for 
which  she  was  to  teach,  bat  according  to  the  aotaal  valoe  of  her  servioes, 
or  the  amoant  of  benefit  defendants  received,  not  to  exceed  the  contract 
price. 

Whsri,  on  Appxal,  No  Error  ib  Assionxd^  and  an  error  does  not  go  to 
the  fonndation  of  the  action,  the  coort  may  affirm  the  judgment;  bat  if 
the  plaintiff  snggests  deUy,  the  court  is  required  to  revise  the  rulings 
of  the  lower  court. 

AcnoN  by  a  school-mistress  to  recover  upon  a  quantum  mer- 
uit for  services  in  teaching  for  four  months,  though  she  had 
been  engaged  to  teach  for  a  session  of  five  months.  She  broke 
her  contract  for  the  reason  that  her  attendance  on  her  sick 
mother  rendered  her  absence  necessary.  The  court  instructed 
the  jury  that  the  contract,  which  fixed  the  rate  of  compensa- 
tion at  two  hundred  and  fifty  dollars  for  the  session  of  five 
months  was  divisible,  and  that  properly  the  teacher  was  en- 
titled to  the  value  of  the  time  that  she  did  teach  at  the  pro 
rata  rate,  that  is,  fifty  dollars  per  month.  The  remaining  fficts 
appear  in  the  opinion. 

/.  I/.  Halbertj  for  the  appellants. 
W.  H.  Neblittj  for  the  appellees. 

By  Court,  Wheeler,  C.  J.  We  think  the  court  held  rightly 
that  the  action  was  maintainable,  though  the  plaintiff  had  not 
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{ally  performed  her  undertaking  according  to  the  terms  of  the 
contract.  Although  there  is  great  diversity  of  decisionB  and 
opinions  on  the  question,  we  think  the  better  opinion  and  the 
course  of  decisions  of  this  court  support  the  ruling  of  the  court 
below  upon  that  point.  The  subject  was  very  ably  examined 
by  Chief  Justice  Parker  in  the  case  of  Britton  v.  Turner^  6 
N.  H.  481  [26  Am.  Dec.  713],  tod  much  of  the  difficulty 
caused  by  the  disagreement  and  want  of  harmony  among  the 
cases  was  removed  by  his  harmonious  opinion:  See  also  Sedg- 
wick on  Measure  of  Damages,  2d  ed.,  sec.  215,  note. 

But  we  think  the  court  erred  in  the  instruction  to  the  jury 
upon  the  measure  of  damages.  Although  the  £edlure  to  com- 
plete performance  ought  not  to  be  deemed  the  fault  of  the 
plaintiff,  neither  was  it  the  fault  of  the  defendants;  and  in  that 
case,  the  plaintiff  can  only  recover  quantum  meruit.  The 
amount  for  which  the  defendants  ought  to  be  charged  is  only 
the  reasonable  worth,  or  the  amount  of  the  benefit  they  re- 
ceived from  the  services  actually  rendered,  not  to  exceed  the 
contract  price.  The  contract  price,  however,  does  not  fiimish 
the  rule,  but  the  actual  value  to  the  defendants  of  the  services 
rendered,  subject  to  that  limitation.  The  charge  of  the  court 
made  the  contract  price  the  rule  for  the  measure  of  the  dam- 
ages  absolutely,  for  the  jury  were  instructed  that  the  plaintiff 
was  '^  entitled  to  recover  pro  rata  pay  for  services  already  ren- 
dered." The  true  rule  was  here  departed  from,  and  the  jury 
were  required  to  find  for  the  plaintiff  according  to  the  contract 
price,  though  the  value  of  the  services  to  the  defendants  may 
not  have  been  so  much.  This  is  error  for  which  the  judpnent 
must  be  reversed. 

There  is  no  assignment  of  errors;  and  as  the  error  does  not 
go  to  the  foundation  of  the  action,  and  is  not  therefore  of  a 
character  to  require  notice  without  an  assignment  of  error,  we 
might  have  affirmed  the  judgment,  and  put  an  end  to  this 
unfortunate  litigation,  had  not  the  appellee  seen  proper  to  sug- 
gest delay.  That  requires  a  revision  and  reversal  of  tlie  judg- 
ment for  any  error  apparent  upon  the  record,  though  nol 
assigned  as  error. 

The  judgment  is  reversed,  and  the  cause  remanded. 

BaOOVKKT  OV  QUABTUlf  MlBUlT  DT  CaSE  OF  VaJLUBM  TO  CoxFUvn  Of»r« 

TRA0T  for  pmoDAl  MrrioM:  8m  Om  v.  Sndih,  58  Am.  Deo.  618;  Woff€  ▼• 
/rowM^  75  Id.  888»  and  notm;  Pixkrr.  NidM,  74Id.  298^  and  note. 

11SA80BX  OF  BaooTBBT  DT  Aoixov  ov  QuAMTUM  MiBUiT:  See  Blood  ▼. 
.Amm^  86  Am.  Deo.  868;  Cbe  ▼.  Anftft,  58  Id.  618;  BUliardY.  OraiirM,mi^ 
•475b  and  noteau 


CASES 


nr 


StJPBEME    COUBT 


ov 
VBBMONT. 


Hanfobd  V.  Painb. 

[82  YnxoiTT,  412.] 

QnnouL  Voluhtibt  AaaiOHiaxTTs  vor  Bknuit  or  Gbbxiiobs  wha  Fa« 
All  FkRBOKAL  Fbopsbit  of  AaEaoKOB,  whArarw  ntaatad,  il  nado  ao* 
carding  to  the  laws  of  tho  domicilo  of  the  aasignor,  quImi  their  oporatioB 
IS  limited  or  restrained  by  some  local  law  or  policy  of  the  state  whore 
the  property  is  situated. 

AmamnENTB  or  Pbbsokal  PROPSBrr  for  Bknitit  or  Cbsdrobs  abb  Gd«- 
TBOLLED  by  the  Vermont  statate  of  1862,  only  when  the  assignor  resides 
in  Vermont^  and  the  assignment  is  to  be  carried  into  effect  there  liy  the 


Trustee  process.  On  December  18, 1864,  the  defisndaDt^ 
Stephen  E.  Paine,  a  resident  of  New  York,  made  in  that  state 
an  assignment  for  the  benefit  of  creditors  of  all  his  property^ 
which  consisted  of  real  and  personal  estate  in  New  York,  and 
an  interest  in  the  stock  of  goods  and  other  assets  of  a  mercan- 
tile partnership,  carried  on  in  Vermont  by  Paine  and  the  true- 
tee,  Justus  Edson.  The  assignment  was  made  according  to 
the  laws  of  New  York,  but  did  not  comply  with  the  Vermont 
statute  of  1852,  in  that  it  was  not  specific  nor  accompanied  by 
an  inventory,  the  assignees  were  among  the  creditors  provided 
for  by  the  assignment,  and  no  copy  of  the  assignment  was 
filed  in  any  county  clerk's  office  in  Vermont.  On  December 
20,  1854,  the  assignees  sold  Paine's  interest  in  the  partnership 
assets  to  Edson,  who  paid  part  cash,  and  gave  notes  for  the 
balance.  After  the  sale  and  before  the  notes  had  matured,  the 
plaintiff,  a  citizen  of  New  York,  and  a  creditor  of  Paine,  in* 
stituted  this  trustee  process  against  Edson.  The  trustee 
discharged,  and  the  plaintiff  excepted. 
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Asahd  Peel  and  Frederiel  O,  HiUj  for  the  plaintiff. 
WiUiam  O.  Shaw^  for  the  tmstee. 

By  Court,  Bbdfixld,  C.  J.  The  general  question  inrolTed 
in  this  case  is  one  of  a  good  deal  of  practical  importance,  and 
one  in  regard  to  which  there  is  obviously  more  or  less  conflict 
among  the  decisions  in  other  states. 

There  are  some  points  in  regard  to  which  we  think  there  is 
no  just  (pround  of  controversy.  We  see  no  good  reason  why 
any  different  rule  should  be  applied  to  this  case,  because  of  the 
extent  and  variety  of  the  property  involved.  It  would  be  dif- 
ficult, if  not  impossible,  to  define  a  rule  upon  this  subject,  rest- 
ing upon  any  such  basis.  All  would  agree,  we  believe,  that  if 
the  assignor  had  been  a  resident  of  the  state  at  the  date  of  the 
assignment,  and  had  gone  out  of  the  state  for  the  purpose  of 
making  the  assignment,  or  being  temporarily  out  of  the  state^ 
had  made  the  assignment,  in  either  case  it  must  still  be  gov- 
erned by  the  requirements  of  our  law  in  relation  to  such  con- 
tracts. Any  other  view  would  operate  as  a  virtual  firaud  upon 
the  law. 

But  if  the  assignor  has  a  bona  fide  residence  out  of  the  state, 
we  do  not  perceive  why  his  contract  of  assignment  may  no^ 
with  the  same  propriety,  be  held  to  convey  his  interest  in  this 
mercantile  partnership  as  in  any  single  article  of  personal 
property  within  the  state,  or  a  chose  in  action  owing  fix>m  one 
resident  here. 

We  feel  that  there  can  be  no  question  in  regard  to  the  right  of 
the  legislature  to  restrict  and  limit  the  freedom  of  alienation 
of  personal  chattels,  or  of  choses  in  action  within  the  state,  or 
to  prohibit  it  altogether,  or  even  to  provide  for  its  escheat  to 
the  state,  after  the  decease  of  the  present  proprietors,  unless 
restricted  by  constitutional  limitations.  And  by  parity  of  rea- 
son, the  legislature  must  have  the  right  to  prescribe  any  for- 
malities in  the  conveyance  of  personal  proi)erty,  which  they 
may  deem  expedient,  and  to  ihake  them  universal  in  their  ap- 
plication to  all  who  hold  property  here,  as  well  those  resid- 
ing without  as  within  the  state.  There  can  be  no  doubt  of  the 
power  of  the  legislature  in  this  respect  That  was  never 
questioned. 

But  it  has  long  been  the  policy  of  commercial  states  not  to 
embarrass  the  firee  transmission  of  the  title  to  personal  prop- 
erty. And  it  has  been  very  justly  considered  as  discourteous 
and  illiberal  policy  in  one  state  to  abridge  and  fetter  the  opera- 
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tion  of  foreign  contraots  within  its  limits,  or  to  refuse  to  enforce 
them  by  suits  maintained  in  its  courts,  or  to  embarrass  foreign 
owners  of  personal  estate  within  its  limits,  in  the  free  enjoy- 
ment of  its  beneficial  use,  or  its  ready  and  unrestricted  con- 
veyance. Hence  courts  have  long  felt  a  reluctance  to  establish 
any  restrictions  of  this  character  by  means  of  construction 
merely.  But  where  such  is  the  fair  and  reasonable  interpre- 
tation of  a  statute,  the  courts  can  feel  no  delicacy  and  no  re- 
luctance in  the  matter. 

1.  The  great  and  leading  question  made  in  the  argument  of 
this  case  is,  whether  the  statute  of  1852,  in  relation  to  assign- 
ments  for  the  benefit  of  creditors,  was  meant  to  apply  to  all 
such  contracts  intended  to  operate  upon  (personal  property 
within  the  state  wherever  such  assignments  might  be  executed. 
It  must  be  very  obvious  to  any  one  examining  the  special 
provisions  of  the  statute  of  1852,  that  it  could  only  have  been 
intended  primarily  to  apply  to  cases  where  the  assignor  resided 
within  the  state,  and  where  the  assignment  was  to  be  here 
carried  into  effect  by  the  assignees.  By  the  third  section,  it  is 
made  the  duty  both  of  the  assignor  and  the  assignee,  to  file  in 
the  office  of  the  county  clerk,  '4n  the  county  where  the  assign- 
ment is  made,  and  the  "prapeTtj  assigned  is  situated,  a  true 
copy  of  the  assignment  and  of  the  inventory,"  etc.  By  the 
sixth  and  seventh  sections,  provision  is  made  for  compelling 
the  assignee  to  give  account  of  his  administration  of  the  trust 
by  proceedings  before  "  the  chancellor  of  the  circuit."  None 
of  the  provisions  in  these  sections,  which  constitute  one  third 
of  the  statute,  could  have  any  possible  application  to  an  as- 
signment made  out  of  the  state.  The  statute  without  these 
provisions  would  be  a  very  lame  and  imperfect  affair.  And 
the  fifth  section,  which  provides  for  the  assignee  filing  with 
the  ''  clerk  of  such  county  "  a  "  copy  of  the  settlement  of  his 
trust  account,"  must  also  be  regarded  as  having  exclusive 
reference  to  transactions  conducted  within  the  state.  It  is, 
therefore,  sufficiently  obvious  that  this  statute  could  not  have 
been  intended  primarily  to  apply  to  assignments  made,  and  to 
be  carried  into  effect  without  the  state.  It  seems  to  me  as 
obvious  that  this  statute  was  not  intended  to  apply  to  assign- 
ments made  out  of  the  state,  as  if  the  statute  had  in  terms 
provided  that  all  assignments  hereafter  made  in  this  state,  etc. 

But  it  may  still  be  urged  that  this  statute  must  be  regarded 
as  applicable  to  all  property  within  the  state,  personal  as  well 
as  reaL    But  it  seems  to  us  that  as  no  such  thing  is  expressed 
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in  the  act,  it  would  be  contrary  to  the  general  policy  of  com- 
mercial states  to  adopt  such  a  view  by  constmction  merely. 
The  inclination  of  courts  and  the  general  policy  of  the  law  is 
certainly  otherwise. 

In  the  law,  personalty  is  generally  regarded  as  having  no 
sittM.  Its  title,  mode  of  transfer,  and  other  incidents  con- 
nected with  its  use  and  transmission,  are  regulated  according 
to  the  law  of  the  place  of  the  domicile  of  the  owner.  This  is 
confessedly  true  in  regard  to  the  requisite  formalities  in  the 
execution  of  a  will  of  personalty,  although  essentially  depart- 
ing fiom  the  requireiiients  of  the  law  of  the  state  where  such 
property  happens  to  be  situated  at  the  time  of  the  decease  of 
the  owner.  It  is  the  law  of  the  place  of  the  domicile  of  the 
o:wner  which  must  control  these  incidents,  as  to  the  operation 
of  wills  upon  personal  estate,  and  also  the  distribution  of  in- 
testate estates,  according  to  the  general  rules  of  international 
comity  among  civilized  and  commercial  states.  There  can  be 
no  doubt  of  the  right  of  any  state  to  interfere  in  these  matters, 
even  to  the  extent  of  prohibiting  the  operation  of  foreign  wills 
within  its  limits.  But  that  is  seldom  attempted  in  modem 
days. 

But  it  is  claimed  that  in  regard  to  the  distribution  of  one's 
effects  (while  living)  among  his  creditors,  a  different  rule  to 
some  extent  has  prevailed.  This  may  be  true,  perhaps.  One 
state  is  not  bound  to  send  property  found  within  its  limits 
abroad  to  be  administered  upon,  ei^er  by  assignees,  whether 
voluntary  or  compulsory,  or  by  personal  representatives  after 
death,  so  long  as  there  are  creditors  within  the  state  who  would 
thereby  be  deprived  of  an  equal  share  with  the  creditors  in  the 
place  of  the  domicile  of  the  debtor.  This  is  the  express  rule  of 
this  state  in  regard  to  insolvent  estates  of  deceased  persons 
domiciled  abroad.  And  we  see  no  reason  why,  upon  general 
principles,  we  might  not  expect  the  same  rule  to  obtain  in 
regard  to  the  effects  of  living  insolvents.  But  there  are  no 
doubt  many  considerations  to  be  taken  into  the  account  in 
determining  such  a  question.  It  has  been  held  that,  in  giving 
effect  to  an  assignment  for  the  benefit  of  creditors  made  out  of 
the  state,  we  act  upon  considerations  of  comity  merely.  This 
must  undoubtedly  be  received  with  some  qualification  It  is 
certainly  not  true  that  we  could  regard  the  binding  efiect  of 
such  an  assignment,  in  regard  to  personal  property  remaining 
within  the  state,  as  dependent  upon  the  question  whether  the 
state  where  such  assignment  was  made  would  give  effect  to  an 
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assignment  made  in  tins  state  as  to  property  in  that  state. 
That  would  certainly  be  a  very  narrow  and  unmanly  yiew  of 
the  subject.  For  this  might  result  merely  from  a  misconcep- 
tion of  the  law  by  the  courts  of  that  state,  and  a  misapplication 
of  the  principles  which,  according  to  the  generally  admitted 
doctrines  of  commercial  law,  ought  to  have  controlled  the 
question.  The  view  proposed  would  then  amount  to  nothing 
less  than  the  law  of  retaliation,  the  lex  taUowU :  Shaw,  C.  J., 
Means  v.  Hapgood^  19  Pick.  107. 

The  only  ground  which  could  £Edrly  justify  the  courto  of  one 
state  in  rofusing  to  recognize  such  contracts  made  in  othei 
states  by  persons  domiciled  thero,  as  matter  of  comity,  must 
have  referonce  either  to  a  general  want  of  confidence  in  the 
mode  in  which  the  general  principles  of  commercial  law  are 
thero  administered,  which  is  but  another  name  for  the  char- 
acter and  standing  of  such  state  in  regard  to  civilisation  and 
Christianity,  or  it  must  have  roferonce  to  the  manner  in  which 
we  suppose  our  citizens  would  be  affected  by  sending  them  into 
the  forum  of  that  state  for  the  recovery  of  their  claims  against 
the  assignor  in  the  particular  case. 

We  think  this  state,  or  any  Christian  state,  might,  perhaps, 
£Edrly  be  justified  in  rofusing  to  send  ite  own  citizens  into 
Japan  or  China  to  obtain  pa]rment  of  a  claim  against  a  person 
domiciled  thero,  and  who  had  thero  made  an  assignment  of  his 
effecte,  provided  these  citizens  could  obtain  pa]rment  of  such 
claims,  through  the  attachment  and  sale  of  the  property  of 
such  debtor,  romaining  in  the  state  where  the  creditor  resided. 

And  if  any  of  the  American  states  make,  by  their  general 
laws,  such  a  discrimination  in  favor  of  their  own  citizens  in 
the  distribution  of  the  effects  of  insolvente,  either  living  or 
dead,  as  to  amount  to  a  virtual  denial  of  justice  or  of  equality 
of  right  in  such  distribution  to  our  citizens,  we  might  fairly 
claim  to  apply  such  property  of  the  insolvent  as  was  found  in 
this  state  to  the  pa]rment  of  such  debts  as  wero  owing  to  our 
citizens.  Beyond  this,  it  does  not  occur  to  me  that,  upon  prin- 
ciple, we  could  fairly  be  justified  in  making  any  discrimina- 
tion in  favor  of  one  of  our  citizens.  And  neither  of  these 
grounds  would  ordinarily  find  any  basis  for  their  application 
in  rogard  to  assignmente  made  in  any  of  the  American  states. 

The  ground  upon  which  courte  in  one  state  have  rofused  to 
give  effect  to  involuntary  assignments,  made  in  foreign  states 
under  the  insolvent  and  bankrupt  laws  of  such  countries,  is 
sufficiently  justified  upon  the  ground  that  such  assignments 
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are  affected  by  the  judgment  of  the  courts  of  such  foidgn 
«tate8,  which  can,  of  conrse,  have  no  effect,  either  upon  persons 
or  property,  in  other  states,  of  which  they  have  no  jurisdiction, 
cmless  it  is  effected  by  transferring  such  property  or  persons 
into  the  states  where  such  courts  exist,  and  thus  giving  a  sort  of 
^ex  pott  facto  jurisdiction.  This  is  sometimes  done  by  persons 
Abroad  coming  into  the  insolvent  court  and  presenting  their 
•claims,  and  accepting  a  di.vidend  upon  them  with  the  general 
•creditors.  This  makes  the  discharge  a  bar  to  such  claims, 
idthough  the  court  would  have  had  no  jurisdiction  over  them 
if  they  had  not  been  voluntarily  presented:  Peek  v.  Hibbardf 
26  Vt.  698  [62  Am.  Deo.  605].  As  to  the  general  principle 
ihat  involuntary  assignments  under  foreign  bankrupt  and 
insolvent  laws  are  not  binding  upon  persons  or  property  situ- 
ated without  the  states  where  made,  the  cases  of  Harrieon  v* 
Sterryy  5  Cranch,  289,  Hayt  v.  Thampwmj  5  N.  Y.  820,  Britton 
V.  Vaientine,  1  Curtis,  168,  and  2  Kent's  Com.  405-408,  and 
the  cases  cited  by  the  learned  commentator,  will  be  sufficient. 
The  doctrine  is  most  unquestionable,  and  rests  upon  grounds 
entirely  aside  of  those  affecting  voluntary  assignments,  that  is, 
cipon  tiie  want  of  jurisdiction  in  the  courts  making  the  judg- 
ment of  compulsory  assignment. 

In  regard  to  general  voluntary  assignments  for  the  benefit 
of  creditors,  it  seems  to  be  an  admitted  rule  that  if,  according 
to  the  laws  of  the  place  of  the  domicile  of  the  assignor,  they 
will  have  the  effect  to  pass  all  the  personal  property  of  the  as- 
«ignor  wherever  situated,  unless  their  operation  is  limited  or 
restrained  by  some  local  law  or  policy  of  the  state  where  the 
•same  is  situated:  Story's  Confl.  L.,  sec.  423  a;  Burrill  on  As- 
signments, 863  et  seq. 

In  the  second  edition  of  Burrill  on  Assignments,  a  thorough 
and  exhaustive  digest  and  analysis  of  the  cases  upon  this  sub- 
ject will  be  found  (pp.  363-372).  A  careful  review  of  the 
cases  shows  very  clearly  that  the  preponderance  of  authority 
is  greatly  in  favor  of  the  general  view  above  stated.  This 
examination  could  scarcely  fail  to  bring  all  fair-minded  persons 
to  the  same  conclusion  with  this  careful  and  painstaking 
writer.  This  author  says  that  in  all  the  cases  where  a  volun- 
"tary  assignment,  valid  where  made  and  operative  by  the  laws  of 
the  place  of  the  domicile  of  the  owner  to  transfer  personal  prop- 
•«rty  everywhere,  has  not  been  held  to  have  that  effect,  as  is  the 
fact  in  some  few  of  the  American  states,  it  has  been  only  in 
fjEtvor  of  the  citizens  of  the  states  where  such  decisions  have 
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been  made.  ^'As  againBt  citizens  of  other  states  and  espe- 
cially as  against  citizens  of  the  state  where  the  assignment  waa 
made,  the  rule  appears  to  hold  without  qualification,  that  an 
assignment,  valid  by  the  laws  of  the  state  in  which  it  is  made» 
is  valid  everywhere."  This  limitation  of  the  exception  would 
narrow  its  operation  so  as  not  to  include  the  plaintiff's  claim 
in  the  present  case,  he  being  not  only  not  a  resident  of  this 
state,  but  being  a  resident  of  the  state  of  New  York,  where 
the  assignment  was  made,  and  the  assignor  domiciled  at  the 
time,  and  by  the  laws  of  which  state  it  is  entirely  valid  to 
transfer  all  the  personal  property  of  the  assignor  wherever  sit- 
nated. 

We  do  not  desire,  however,  to  have  it  understood  that  we 
are  willing  to  place  our  decision  upon  any  such  narrow  ground* 
We  regard  that  class  of  cases  which  have  assumed  this  ground 
in  regard  to  the  citizens  of  the  other  American  states,  by  way 
of  a  narrow  and  specific  retaliation,  or  what  is  still  more  un* 
generous,  for  the  purpose  of  giving  their  own  citizens  an  unequal 
advantage,  as  resting  upon  no  enlarged  and  liberal  notions^ 
either  of  national  or  general  policy.  This  is  the  view  main- 
tained by  Shaw,  (X  J.,  in  Means  v.  Hapgood^  19  Pick.  105-107. 
It  is  there  said:  "  Courts  of  law  are  competent  to  take  notice  of 
general  considerations  of  comity;  but  it  is  not,  we  think,  within 
their  province  to  attempt  to  enforce  a  precise  system  of  retalia- 
tion, by  adopting  the  precise  rules  against  their  citizens,  which 
their  courts  adopt  against  ours."  The  very  least  which  could 
fSedrly  justify  our  courts  in  discriminating  in  favor  of  our  own 
citizens  would  be  the  certainty  that  the  courts  of  the  state 
where  the  assignment  was  made  would,  do  so  in  regard  to  their 
own  citizens,  and  thus  deprive  our  citizens  of  that  equal  justice 
which  they  are  entitied  to  demand  and  to  expect  in  all  civil- 
ized and  commercial  states.  One  may  be  compelled  to  do  this 
as  to  barbarous  and  pagan  states.  We  trust  Vermont  will 
only  do  it  in  the  strictest  sense,  or  by  way  of  necessary  self- 
defense. 

The  principle  of  the  leading  case  in  Massachusetts,  Ingra^ 
ham  V.  Oeyevj  13  Mass.  146  [7  Am.  Dec.  132],  where  the  rule 
of  discrimination  in  favor  of  their  own  citizens^  as  to  voluntary 
assignments  of  insolvents  made  abroad,  is  first  attempted  to 
be  maintained,  is  virtually  condemned  by  the  same  court  in 
the  case  of  Means  v.  Hapgoody  19  Pick.  107,  when  it  came 
under  consideration  as  the  decision  of  a  neighboring  state. 
Shaw,  C  J.,  there  says  that  the  case  of  Fox  v.  Adams^  6  GreenL 
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245,  ''has  been  repeatedly  doubted  in  this  state.**  And  this  last 
case  was  decided  expressly  upon  the  authority  of  Ingraham  y. 
Oeyevy  13  Mass.  146  [7  Am.  Dec.  132],  and  is  in  principle  the 
fiame. 

All  the  other  cases  in  the  American  states,  where  voluntary 
assignments  made  in  other  states  have  been  held  inoperative 
against  the  attachment  of  personal  property  by  citizens  of 
their  own  states,  have  gone  upon  the  narrow  and  illiberal  policy 
of  giving  their  own  citizens  an  advantage  over  those  of  other 
states.  That  has  sometimes  been  alluded  to  by  our  own  courts^ 
by  way  of  argument  or  illustration,  but  it  has  not  obtained 
countenance  of  late,  and  certainly  ought  not  to  be  encouraged, 
unless  in  strict  self-defense. 

The  authority  in  the  opposite  direction  is  of  far  greater 
amount,  besides  resting  upon  grounds  which  commend  them- 
selves both  to  our  sense  of  justice  and  consistency  with  prin- 
ciple: Caahie  v.  WebgUVj  2  Wall.  jun.  131;  Law  v.  IftHa,  18  Pa. 
St.  185;  United  States  v.  Bank  of  United  StateSy  8  Rob.  (La.) 
262;  Dundas  v.  Bowler^  8  McLean,  397. 

The  Massachusetts  court  has,  in  many  instances,  and  in 
comparatively  recent  times,  Zipcey  v.  Thompson^  1  Oray,  248, 
repudiated  the  notion  of  giving  effect  to  voltmtary  assignments 
by  insolvents  when  they  operated  against  their  local  legisla- 
tion, or  to  defeat  attachments  made  by  their  own  citizens;  but 
they  assign  no  grounds  or  reasons  for  such  a  course  which 
would  not  equally  justify  that  state  in  disregarding  all  foreign 
contracts  which  seemed  unfavorable  to  their  interest,  or  not  in 
strict  conformity  with  the  special  provisions  of  their  local  law. 

Li  Connecticut,  in  Atwood  v.  Protection  Ine.  Co.j  14  Conn. 
555,  such  assignments  are  held  valid  to  pass  property  in  that 
state,  although  not  conforming  to  the  specific  requirements  of 
their  law,  very  similar  to  many  of  the  requirements  of  our 
assignment  law  of  1852.  So,  also,  in  New  Hampshire:  Sander- 
eon  V.  Bradford,  10  N.  H.  260. 

We  have  thus  disposed  of  all  which  could  fftirly  be  urged 

in  favor  of  holding  the  trustee  liable  in  this  state,  unless  it  be 

the  claim  that  these  provisions  of  our  assignment  law  must  be 

regarded  by  our  courts  as  something  pertaining  to  the  settled 

policy  of  the  state  in  regard  to  the  disposition  of  the  effects  of 

insolvents  among  their  creditors,  or  else  that  it  was  meant  to 

attach  to  all  such  contracts  intended  to  affect  property  here 

situated  wherever  made. 

But  ^*  think  there  is  no  plausibility  in  adopting  either  of 
IM.  o«a  Vol.  Lxzvm— 88 


604  Hanfobd  v.  Paike.  [Vermont^ 

these  views.  We  have  said  that  these  provisions  of  the  6tai> 
ute  are  of  a  character  to  indicate  very  clearly  that  they  were 
designed  to  have  operation  only  upon  assignments  made  within 
the  state.  And  they  do  not  indicate  any  purpose  of  being  ap- 
plied to  the  property  conveyed  instead  of  the  contract.  Thej 
are  regulations  a£fecting  a  particular  class  of  contracts,  and 
not  the  general  mode  of  transferring  personal  property  for  the 
benefit  of  creditors.  There  is  more  plausibility  in  Uie  argu- 
ment which  attempts  to  apply  them  to  all  assignments  of 
property  for  the  benefit  of  creditors  than  in  that  which  would 
make  them  a  portion  of  the  fixed  policy  of  the  state  in  regard 
to  the  disposition  of  property  for  the  payment  of  debts  of  in* 
solvent  persons,  whenever  such  property  is  found  in  the  state; 
like,  for  instance,  our  rule  of  law  requiring  a  delivery  of  the 
property  in  order  to  put  it  beyond  the  reach  of  process.  The 
Louisiana  cases  cited  go  upon  this  ground.  But  we  are  not 
prepared  to  adopt  this  view  even. 

In  every  view  which  we  are  able  to  take  of  the  case,  we 
think  the  trustee  was  properly  discharged,  and  consequently 
the  judgment  is  affirmed. 

BXTRATBBBITOBIAL  EFFECT  OV  ASSIONMKRTB  VOR  BSMEFIT  OV  GfiSDITOR& — 

The  caaes  upon  this  question  are  far  from  being  harmonioos.  Indeed,  this 
resolt  is  almost  certain  when  questions  involying  cooflioting  principles  of 
the  law  are  presented  to  our  courts  for  determination.  At  the  outset,  the 
distinction  should  be  observed  between  involnntacy  assignments,  under  for> 
eign  bankrupt  and  state  insolvent  laws  and  voluntaiy  aarignments  for  the 
benefit  of  creditors,  it  being  well  settled  that  the  former  have  no  legal  opera- 
tion out  of  the  country  or  state  where  made:  Bnrrill  on  Assignmenta,  sec.  303; 
Sam/den  ▼.  WUUams,  5  N.  H.  213,  214;  UmtedSitUm  ▼.  Bank  qflTnUed  Staiea, 
8  Bob.  (La.)  262, 414;  WaUers  v.  WfUilock,  9  Fla.  86, 95;  but  see  the  distinction 
repudiated  in  Jfoore  v.  BonneU,  31  N.  J.  L.  90.  But  with  regard  to  a  general 
▼olnntaiy  assignment,  it  can  be  said  to  be  equally  well  established  that  if 
Talid  by  the  laws  of  the  state  where  made  and  where  the  assignor  resides,  it 
will  pass  the  assignor's  personal  property  whererer  situated,  as  against  subse- 
quent attaching  creditors  or  lienors,  unless  the  operation  of  the  assignment 
is  limited  or  restrained  by  some  local  law  or  policy  of  the  state  where  the 
property  is  found:  Askew  v.  La  Cygne  Exdvangt  Bank,  83  Mo.  366;  S.  C,  53 
Am.  Rep.  590;  Johnwn  v.  ^Aarp,  31  Ohio  St  611;  S.  C,  27  Am.  Rep.  529;  /« 
rt  Paige  etc  Co,,  31  Minn.  136;  Wekler  v.  Maddox,  6  Toz.  Law  Rev.  371; 
8.  C,  23  Cent.  L.  J.  58;  J.  M.  Atlarton  Co.  v.  Ives,  20  Fed.  Rep.  894;  Odxr^ 
man  v.  Cross,  54  N.  Y.  29,  affirming  40  Barb.  465;  WaUers  v.  WJiUlock,  9  ¥1a. 
86;  Miller  v.  Kemaghan,  56  Ga.  155;  Princeton  Mfg,  Co,  v.  WhUe,  68  Id.  96; 
First  Nat,  Bank  v.  Hughes,  10  Mo.  App.  7,  22;  Fraaier  v.  Fredericks,  2i  K. 
J.  L.  162;  Noble  v.  Smith,  6  R.  L  446,  449;  Houston  v.  Nowland,  7  GUI  &  J. 
480;  Wilson  v.  Carson,  12  Md.  54;  Baltimore  etc.  B,  B.  v.  Otenn,  28  Id.  287» 
822;  United  States  v.  Bank  qf  United  States,  8  Rob.  (La.)  262;  Ckewtdng  ▼. 
/oAfSiOfk  5  La.  Ann.  678;  &  0.,  52  Am.  Deo.  610;  Dord  v.  BonnqfU,  6  Lk 
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Ann.  6$3;  S.  C,  M  Am.  Dee.  073;  RomidhaX  ▼.  MaaUn  BokJb,  17  Blatofaf.  318^ 
383;  and  see  Qrtgg  ▼.  Sloan,  76  Va.  497;  Barriaon'a  £h^r  ▼.  Farmer^  Bank, 
9  W.  Va.  424;  Black  v.  Zacharie,  3  How.  483,  514;  Oreen  ▼.  Fan  ^ii«b'i^  7 
WalL  139,  160;  ifarwy  ▼.  Mode  Island  LocomoUve  Works,  93  U.  S.  664; 
Wharton  on  Ckmfiict  of  Laws,  aec  3o3;  22  Cent.  L.  J.  51,  63,  note;  2  South. 
Law  Bev.  240,  note. 

Hanford  v.  Point  is  cited  to  this  propoeition  in  Askew  v.  La  Cyrjw  Emikan^ 
Bank,  83  Mo.  370, 371;  S.  C,  63 Am.  Bep.  592,  593;  JohnaouY.  Sliarp,  31  Ohio 
St.  619;  S.  C,  27  Am.  Bep.  531;  In  re  Paige  etc  Co.,  31  Minn.  138;  Welder 
▼.  Maddox,  6  Tex.  Law  Bev.  373;  S.  C,  23  Cent  L.  J.  60;  Martin  v.  Potter, 
34  Vt.  38.  This  role  is  applied  withoat  vegard  to  the  residence  of  the  credi- 
tors who  attack  the  Tslidity  of  the  assignment.  It  makes  no  difference  in  th^ 
•pplication  of  the  role  therefor,  whether  the  creditors  reside  in  the  state 
where  the  property  is  f oond,  in  the  state  where  the  assignment  is  made,  or 
elsewhere.  The  role  itself  is  based  npon  the  doctrine  that  a  transfer  of  per* 
sooal  property  in  accordance  with  the  laws  of  the  domicile  of  the  owner  is 
valid  everywhere,  bnt  the  doctrine  is  limited,  in  that  the  transfer  most  not 
be  opposed  to  the  local  laws  or  policy  of  the  state  where  the  property  actoally 
is;  bat  see  Weiderv,  Maddox,  6  Tex.  Law  Bev.  371;  S.  C,  23  Cent.  L  J. 
68;  and  the  comments  thereon  in  Id.  51,  note.  It  might  be  said,  then, 
that  it  is  practically  tme,  as  a  general  propoeition,  that  as  regards  assign- 
ments for  the  benefit  of  creditors,  personal  property  has  a  situs,  and  that 
mch  assignments  of  personal  property  must  be  valid  by  the  lex  situs:  compare 
Allen  V.  Bain,  2  Head,  100;  bnt  this  statement  most  be  taken  with  some  quali- 
fioation.  Mr.  Wharton,  in  his  work  on  the  conflict  of  laws,  section  353,  thos 
gives  the  role:  "We  may,  in  fine,  hold  it  to  be  the  settled  law  of  oar  ooorts, 
both  federal  and  state,  tiiat  as  against  attaching  creditors  an  extraterritorial 
assignment  has  no  effect  unless  valid  by  the  lex  situs,  even  though  the  assign- 
ment was  valid  by  the  law  of  the  state  of  the  assignor's  domicile  in  which 
state  it  was  made.  To  this  rule,  two  qualifications  are  to  be  observed.  In 
the  first  place,  property  once  vested  in  an  assignee  will  not  be  disturbed  in 
another  state,  while  retained  by  him  in  possession,  no  matter  how  defective 
by  the  law  of  the  latter  state  the  assignment  may  be.  In  the  second  place, 
we  must  remember  that  in  some  jurisdictions,  where  the  attaching  creditor  is 
domiciled  in  the  same  state  with  the  assignor,  he  may  be  precluded  from  dii- 
pating  the  assignment  in  a  foreign  court."  If  the  assignment  is  of  real 
property,  it  must,  in  accordance  with  the  doctrine  that  the  lex  situs  governs 
its  transfer,  be  valid  under  the  laws  of  the  state  where  the  land  is  situated: 
SortweU  v.  JeweU,  9  Ohio,  180. 

If  the  assignment  is  valid  where  made,  but  invalid  where  the  property  is 
situated,  its  effect,  as  intimated  by  ISx.  Wharton,  depends  upon^e  resi- 
dsnce  of  the  creditor  who  attacks  its  validity.  In  such  a  case,  the  assign- 
ment will  not  be  sustained  as  against  a  creditor  who  resides  in  the  state  where 
the  property  is  found:  Bryan  v.  Briabin,  26  Ma  423;  S.  C,  72  Am.  Deo.  219; 
Maberryr,  SJdsler,  1  Harr.  (Del)  349;  ffersel^eid  v.  Dexel,  12  Ga.  582;  Var^ 
mmv.  Camp,  13  N.  J.  L.  326;  S.  C,  25  Am.  Deo.  476;  Moore  v.  BonntU,  31 
K.  J.  L.  90;  B^me  v.  PaUon,  17  La.  589;  CfuUkmder  v.  Howell,  35  N.  Y. 
657;  Rice  v.  Courtis,  32  Vt.  460;  S.  C,  post,  p.  697;  Martin  v.  Potter,  34  Id.  87; 
BichmondvUle  Mfg.  Co,  v.  Prck,  9  Conn.  487;  Zipcey  v.  Thompson,  1  Gray, 
243;  Biyd  v.  Rockpori  Steam  Cotton  MUls,  7  Id.  406.  This  rule  has  obviously 
no  special  significance  as  regards  assignments  of  real  property,  which  are  un« 
questionably  controlled  by  the  lex  situs:  See  OAom  v.  Adams,  18  Pick.  245| 
Houston  V.  Nowhnd,  7  Gill  &  J.  480.    A  few  decisions  establish  some  im> 
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portaat  lindtatians.  Thus  in  Wales  ▼.  Alden,  22  Pick.  245,  it  is  held  titti 
when  goods  in  New  York  are  Bmagood  in  that  state  in  aooordance  with  its 
laws,  for  the  benefit  of  creditors,  to  a  oitisen  of  Massachusetts,  the  ■■"gf^t 
was  not  to  be  charged  in  the  latter  state  for  the  goods,  on  a  trostee  proosH 
saed  oat  by  one  of  the  creditors,  who  was  a  dtixen  of  Massachnaetts;  and 
see  Ooddard  ▼.  Winthrop,  8  Gray,  180.  This,  it  will  be  observed,  is  in  strict 
aooordance  with  the  doctrine  which  considers  that  personal  property  has  a 
sUua  in  regard  to  the  operation  \ipan  it  of  an  extraterritorial  assignment  for 
the  benefit  of  creditors.  Again,  it  was  decided  in  Hiehardaon  ▼.  For^aug^  7 
Id.  646,  that  an  assignment,  made  by  a  citizen  of  Pennsylvania,  and  valid  by 
the  laws  of  that  state,  will  be  sostained  in  Masaachnsetto,  as  against  a  citiaea 
thereof,  who,  since  the  assignment,  purchased  a  promissory  note,  made  by 
the  debtor  in  Pennsylvania  to  a  citizen  of  that  state,  and  which  was  held 
by  the  payee,  and  overdne  at  the  time  of  the  assignment.  In  order,  also,  that 
the  rule  should  operate,  and  the  claims  of  the  resident  creditor  be  enforced 
over  the  foreign  assignment,  there  must  be  a  conflict  of  rights.  Therefore 
an  assignment  of  a  chose  in  action,  in  conformity  with  the  laws  of  New  York, 
where  the  assignor  resided,  will  allow  the  assignee  to  miunii^ift  an  action  to 
collect  the  same,  in  the  courts  of  Ohio,  against  a  citizen  of  the  latter  state, 
in  the  absence  of  any  set-off  or  other  defense  to  such  action,  or  of  any  lien 
or  charge  against  the  claim  under  its  laws,  notwithstanding  the  assignment 
would  be  invalid  in  Ohio:  Fuller  v.  SteigBtt,  27  Ohio  St.  855;  S.  C,  22  Am. 
Rep.  355.  In  Pennsylvania,  it  is  provided,  by  the  act  of  May  3,  1855,  that 
where  an  wwignment  for  the  benefit  of  creditors  of  property  id  Pennsylvania 
is  made  by  a  person  who  is  a  resident  out  of  the  state,  the  assignment  may 
be  recorded  in  any  county  where  the  estate  may  be,  and  take  effect  from  its 
date,  provided  that  no  bona  fidt  purchaser,  mortgagee,  or  creditor,  having  a 
lien  thereon  before  recording,  and  not  having  actual  notice  thereof,  shall  be 
affected  or  prejudiced.  Therefore  a  debt  due  to  a  non-resident  is  bound  by 
a  foreign  attachment  issued  in  Pennsylvania,  notwithstanding  a  previous  as- 
signment, if  the  assignment  is  not  recorded,  and  no  notice  of  it  is  given  t» 
the  attaching  creditor:  PhUdon  v.  Barnes,  50  Pa.  St.  230;  and  see  Warner  v. 
Jaffray,  96  N.  T.  248;  S.  C,  48  Am.  Bcp.  616,  decided  under  this  statute; 
but  an  assignment  of  personal  property,  valid  by  the  laws  of  the  domicile,  i» 
effective  without  recording,  as  against  the  assignor:  8mUh*s  Appeal,  104  Pk. 
St.  381;  quoere,  Would  it  not  be  valid  as  well  in  case  of  real  property  7  8e» 
also  Evana  v.  DutMberger,  3  Grant  Gas.  134. 

If,  however,  the  creditor  does  not  reside  in  the  state  where  the  property  ia 
situated,  he  will  not  be  permitted  to  attack  as  invalid  in  that  state  an  assign- 
ment of  personal  property  made  in  another  state  in  accordance  with  the  lawa 
of  the  latter:  Sanderson  v.  Bradford,  10  N.*H.  260;  Moore  v.  Bonnell,  31  N. 
J.  L.  90;  Whipple  v.  Thayer,  16  Pick.  25;  S.  G.,  26  Am.  Dec.  626;  Daniels  v. 
Willard,  16  Pick.  36;  Burloch  v.  Taylor,  Id.  335,  339;  MarUn  v.  Potter,  11 
Gray,  37;  S.  G.,  71  Am.  Dec  689;  Todd  v.  Buckman,  11  Me.  41,  44;  Atwood 
V.  Protection  Ins,  Co.,  14  Gonn.  555;  Bichardson  v.  LeaM,  1  La.  Ann.  430; 
S.  G.,  45  Am.  Dec.  90;  Bholen  v.  Cleveland,  5  Mason,  174;  contra:  Strieber  v. 
Tinkham,  35  Ga.  176;  Mason  v.  Strieker,  37  Id.  262.  On  principle,  a  different 
rule  should  prevail  when  the  assignment  operates  on  real  estate,  the  lex  sitt» 
governing:  Loving  v.  Pabro,  10  Iowa,  282, 287;  S.  G.,  77  Am.  Deo.  108jl  Cfard- 
ner  v.  Commercial  NtU,  BL,  95  IlL  298;  but  this  has  been  expressly  or  tacitly 
denied  by  other  cases:  BenUeyv.  WhUtemore,  19  N.  J.  Eq.  462;  Ohxtfeev,  Fomrtk 
NaL  BL,  71  Me.  514;  &  O.,  36  Am.  Bep.  846;  Merdkmt^  BankY,  Barnkq/^ 
UnUed  States,  2  La.  Ann.  66a 
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An  anignment  ezeeated  in  one  state  and  invalid  under  its  laws  will,  ol 
eonrse,  not  be  sustained  in  another  state,  where  it  is  also  invalid:  OraxB  ▼. 
Bay,  13  La.  454;  S.  C,  33  Am.  Deo.  568.  And  an  assignment  made  bj  a 
non-rssident  debtor  wfll  not  snspend  or  dissolve  a  pievioos  attachment; 
Pieree  v.  CrmnpUm,  13  B.  L  312.  An  assignment  ezecnted  in  one  state,  bat 
with  ezpnss  reference  to  another,  in  which  it  is  intended  to  have  its  first 
eperationy  is  to  be  treated,  in  passing  upon  its  validity,  as  if  ezecnted  in  the 
latter:  JUekanhonv.  Rogers,  45 Mich.  501. 

In  some  states,  decisions  have  been  made  which  do  not  accord  with  tha 
foregoing  roles,  established  by  the  wei^^t  of  aathority.  Thus  it  has  beea 
held  that  the  l^gal  sites  of  personal  property  follows  the  domicile  of  the 
owner,  and  the  law  of  the  actoal  sites  protects  the  claims  of  crediton  domi- 
cfled  there^  only  against  transfers  by  operatian  of  law.  Gonseqiiently,  a  vcl- 
nntaiy  assignment  of  personal  properly  for  the  benefit  of  creditors,  valid 
where  mads,  will  pass  the  property  in  another  state,  as  against  a  sabseqnent 
attachment  by  eitiiens  of  the  latter,  althoo^^  the  assignment  is  invalid 
under  its  laws:  Speed  v.  Jiaif,  17  Pa.  St.  91;  S.  C,  55  Am.  Dec.  540;  Law  v. 
MUlB,  18  Fk.  St  185;  Mowryv.  CVveJbr,  6 Wis.  326,  331;  a  C,  6  Am.  Law 
Beg.  737;  CaOAe  v.  ITebstar,  2  WalL  jun.  131;  Ihmdae  v.  Bowkr,  8  HcLsan^ 
397,  401;  and  see  Ifewman  v.  Bagle^,  16  Pick.  570;  Meane  v.  Hapgood,  10  Id. 
105.  In  scxme  states,  it  is  also  held  that  vdnntary  assignments  for  the  benefit 
of  creditors,  the  only  consideration  of  which  is  the  acceptance  of  the  trust 
by  the  assignee,  are  invalid  against  attachments,  ezcspt  so  far  as  assentod  to 
by  creditors.  This  rule  seems  to  be  applied  alike  to  assignments  made  within 
and  those  made  without  the  state,  as  far  as  resident  creditors  are  concernedi 
FaUSioerlixm  ITonb  Co.  v.  Cirxxute,  15  Pick.  11;  Pierce y.  O'Brien.  129  Mass. 
814;  S.  C,  37  Am.  Bep.  360;  ^Vwfibisrv.  Hei/man.  23  Cent  L.  J.  61  (Sup. 
Gt.  Mass.),  commented  upon  in  Id.  51,  note;  Fox  v.  AdouMf  5  Me.  245; 
Heger  v.  Aleaoaaeder,  108  HL  385;  compare  Tram  v.  KandaU,  137  Mass.  366; 
Mag  V.  Wanmemadwr,  HI  Id.  202L  Some  of  these  cases  would  always  give 
«  preference  to  resident  creditors,  although  the  assignment  is  valid  where 
made  and  valid  where  the  property  is  situated:  See  Fw  v.  Adame.  ewpra; 
bat  this  ruling  is  founded  upon  a  misinterpretation  of  an  early  Massachusetts 
ease:  IngrahamT.  Oeger.  13 Id.  146;  &  C,  7  Am. Dec  182; explained vnBUke 
▼.  raSoms,  6  Pick.  286^  307. 
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Okahob  ov  Pombbidn  18  Bulk  ov  Local  Pouor  UimoBMLT  Biquzbbd 
nr  TBAHSiBa  ov  All  PsBaoirAL  Fbofibtt  situated  in  Vermont^-  in 
order  to  place  it  beyond  the  reach  of  process  against  the  transferrer,  and 
is  not  controlled  by  the  law  of  the  state  where  the  contract  is  made. 

AMKUffMXNT  voB  BsHSViT  OV  Cbkditobs  ov  Pxbsonal  Pbopxbtt  Sttuatbd 
nr  VxBMOMT  BsQUiais  Chanos  ov  FossiaaiON,  in  order  to  place  the 
property  beyond  the  reach  of  process  against  the  assignor,  although  the 
assignment  is  made  according  to  the  laws  of  another  state. 

GHAHOS  ov  POBSBBSIOH  OV  FSBSOKAL  PbOPBBTY  IB  HOT  BWIOTXD  BT  MbBB 

KoncB  ov  ABSiaNMXiiT  given  by  an  assignee,  for  the  benefit  of  crediton 
to  a  third  person  in  whose  possession  the  property  was,  so  as  to  place  the 
property  beyond  the  reach  of  process  against  the  assignor.  It  seems 
that  the  assignee  should  have  made  the  third  person  his  bailecb 
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Trespass  for  a  quantity  of  dry  goods  and  other  personal 
property.  On  December  17,  1856,  William  and  Marcus  Cane, 
who  were  residents  of  New  York,  made  in  that  state  an  asfdgn- 
ment  of  all  their  property  to  the  plaintiffs.  Rice  &  DanenbamOf 
for  the  benefit  of  creditors.  The  property  in  question  was,  at 
the  time,  in  the  possession  of  Marcus  Cane,  at  Vergennes  and 
New  Haven,  in  Vermont.  On  December  18th,  Danenbaam 
went  to  Vergennes,  where  Marcus  Cane  was,  and  on  the  next 
day  took  possession  of  the  greater  part  of  the  property.  Cane 
had  left  the  remainder  of  the  property  at  New  Haven,  in 
charge  of  one  Stow.  Danenbaum,  on  December  20th,  gave 
notice  to  Stow  that  the  goods  in  his  possession  had  been 
assigned  to  the  plaintiffs,  but  took  no  further  steps  in  relation 
to  any  change  of  possession.  On  January  2, 1857,  the  defend- 
ant, a  resident  of  Massachusetts,  attached  the  property,  which 
still  remained  at  Vergennes  and  New  Haven  in  the  same  posi- 
tion as  left  by  Danenbaum,  upon  a  writ  against  William  and 
Marcus  Cane.  The  assignment  conformed  to  the  laws  of  New 
York,  but  did  not  comply,  in  several  particulars,  with  the  Ver- 
mont statutes  of  1852  and  1855,  relating  to  assignments  for 
the  benefit  of  creditors.  The  jury  were  directed  to  return  a 
verdict  for  the  plaintifb  for  the  value  of  the  property,  both  at 
Vergennes  and  New  Haven.    The  defendant  excepted. 

Oeorge  F.  Edmunds  and  WiUiam  O.  Shaw^  for  the  plaintiffa, 
£.  E.  Chittenden^  for  the  defendant. 

By  Court,  Redfield,  C.  J.  The  main  question  involved  in 
this  case  is  the  same  as  that  just  decided  in  the  case  of  Han^ 
ford  v»  Paine  J  32  Vt.  442  [ante,  p.  586].  But  there  is  here  the 
further  question,  whether  any  change  of  possession  is  requisite 
in  order  to  put  property  in  this  state,  when  assigned  iGor  the 
benefit  of  creditors  by  an  act  done  legally  out  of  the  state,  , 
beyond  the  reach  of  the  process  of  our  courts  against  the 
assignor. 

The  only  ground  upon  which  it  is  urged  that  such  a  change 
of  possession  is  required  in  order  to  perfect  the  assignment 
when  made  out  of  the  state  is,  that  this  is  a  rule  of  policy  uni- 
formly required  in  the  transfer  of  all  personal  property  within 
the  state  as  a  visible  index  of  its  being  no  longer  liable  upon 
process  against  the  former  owner;  that  it  is  no  part  of  the  con- 
tract of  assignment  to  be  controlled  by  the  law  of  the  place  of 
assignment,  but  a  matter  purely  of  local  policy,  to  prevent 
fraud,  and  therefore  not  a  matter  to  be  controlled  by  the  eon* 
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tract,  or  by  the  law  governing  the  contract,  but  a  local  form 
Of  act  to  be  governed  by  the  law  of  the  forum  where  the  prop- 
erty is  situated  and  the  remedy  sought. 

There  is  no  doubt  of  the  existence  and  universal  recognition 
of  such  an  exception  to  the  operation  of  foreign  contracts,  valid 
by  the  law  of  the  place  where  made.  The  rule  is  more  com- 
monly illustrated  by  foreign  contracts  a£fecting  religion,  morals, 
or  state  policy,  the  enforcement  of  which,  in  our  courts,  would 
be  of  evil  example  to  our  citizens.  We  may  suppose  the  case 
of  an  action  to  recover  damages  for  some  failure  to  perform  a 
recognized  duty  by  the  priest  or  other  officials  connected  with 
the  sacrificial  rites  of  the  pagan  religion,  in  some  country  with 
which  our  republic  maintains  friendly  diplomatic  relations,  or 
some  proceedings  to  enforce  contracts  for  the  endowment  of 
pagan  temples,  or  the  maintenance  of  the  general  institutionB 
of  the  faith  of  some  country  not  Christian.  The  trial  of  such 
an  action  would  involve,  of  course,  the  examination  and  com- 
prehension, to  some  extent,  by  the  jury,  of  the  general  subject- 
matter,  which  could  scarcely  fSul  to  produce  a  corrupting 
influence  upon  the  citizens  of  a  professedly  Christian  country. 

The  same  course  of  reasoning  will  illusl^ate  the  impropriety 
of  giving  relief,  by  way  of  action,  for  the  non*performance  of 
contracts  made  in  a  foreign  country,  affecting  duties  and  obli« 
gations,  when  their  sense  of  propriety  is  in  conflict  with  our 
own.  For  instance,  contracts  for  the  destruction  of  one's  par- 
ents, or  for  prostitution,  or  for  the  maintenance  of  fifty  wives, 
which  is  much  of  the  same  character  with  prostitution,  accord- 
ing to  our  views,  may  all  be  held  perfectly  valid  in  some  coun* 
tries.  We  all  understand  that  such  has  been  the  case  in  some 
countries  during  the  world's  history.  Still,  no  one  would  ex- 
pect to  maintain  an  action  here  founded  upon  any  such  con* 
sideration.    It  would  be  revolting  to  the  public  sense. 

The  same  is  true  in  regard  to  transactions  in  confiict  with 
some  statutory  provisions  affecting  public  police,  such  as  gam- 
bling, horse-racing,  and  the  unrestricted  sale  of  ardent  spiritSi 
when  the  transactions  forming  the  basis  of  the  contract  have, 
in  any  respect,  transpired  in  this  state.  So,  too,  in  regard  to 
matters  affecting  trade  and  merchandise  merely,  as  the  inspec- 
tion of  leather,  for  instance,  the  violation  of  any  statutory 
requirement  is  sufficient  ground  for  denying  all  remedy  upon 
contracts  based  upon  such  consideration,  although  the  article 
sold  here  may  be  of  the  most  perfect  quality,  far  above  the 
statutory  requirement. 
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It  is  now  claimed  that  the  requirement  of  a  change  of  pos- 
session in  the  transfer  of  personal  property,  in  order  to  put  it 
bejond  the  reach  of  the  process  of  our  courts  against  the  former 
holder,  is  a  matter  so  tax  affecting  the  settled  policy  of  our 
jurisprudence  upon  the  subject  that  it  cannot  be  dispensed 
with,  out  of  deference  or  comity  to  the  law  of  any  other  state. 
This  case  is  not  as  obvious  as  some  of  those  already  stated. 

It  does  not  depend  upon  the  question  whether  the  rule  of 
policy  which  is  contravened  by  a  foreign  contract  is  of  a  statu* 
tory  character  or  one  established  by  the  decisions  of  the  courts. 
It  depends  upon  the  point,  how  far  it  is  a  matter  affecting 
the  settled  and  uniform  policy  of  the  state,  so  as  to  be  appli- 
cable to  all  similar  transactions  without  the  state,  something 
local  and  permanent,  pertaining  to  the  local  policy  of  the 
forum,  which  is  not  transitory  or  a  thing  pertaining  to  the  con- 
tract. If  it  be  of  this  character,  it  can  no  more  be  dispensed 
with,  out  of  deference  to  the  law  governing  a  foreign  contraoti 
than  could  the  institutions  of  religion  or  the  fundamental 
principles  of  morality. 

The  subject  may  be  illustrated  by  the  contract  of  sale.  Tho 
contract  itself  must  be  so  executed  as  to  be  valid  by  the  law 
of  the  place  where  made,  in  contemplation  of  the  courts.  That 
is  commonly  the  law  of  the  place  of  the  domicile  of  the  seller, 
unless  the  contract  is  made  with  reference  to  the  law  of  some 
other  place.  It  is  not  always  the  law  of  the  very  place  where 
the  contract  is  in  fact  made,  but  the  law  with  reference  to  which 
the  contract  is  presumed  to  have  been  made,  that  governs  the 
incidents  of  the  contract  itself  and  determines  their  extent  and 
validity.  But  the  contract,  when  made  in  conformity  to  these 
incidents,  will  be  effectual  to  transfer  the  title  of  things  per- 
sonal, wherever  situate,  unless  it  contravenes  some  require- 
ment of  the  local  law  which  affects  the  transfer  of  all  similar 
property  within  the  jurisdiction.  If  the  requirement  affect  the 
contract  merely,  as,  for  instance,  that  it  be  in  writing  or  under 
seal,  it  will  not  extend  to  contracts  executed  in  other  states. 
But  if  it  be  something  adhering  to  the  property  itself,  then  it 
will  affect  all  contracts  in  relation  to  such  property,  wherever 
made.  As,  for  instance,  those  regulations  in  regard  to  assign* 
ments  for  the  benefit  of  creditors,  in  the  act  of  1852,  if  made 
to  apply  to  all  personal  property  witliin  the  state,  could  not  be 
dispensed  with,  even  in  reference  to  assignments  made  out  of 
the  state.  But  as  they  were  made  to  attach  only  to  this  par- 
ticular class  of  contracts,  they  are  only  binding  with  reference 
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to  such  contracts  made  within  the  state,  or  by  an  assignor  domi- 
ciled within  the  state  at  the  time. 

There  is  no  doubt  this  requirement  of  change  of  possession 
is  a  rule  of  policy  to  a  considerable  extent,  and  one  which  in 
this  state  has  been  regarded  of  very  essential  importance  to 
the  security  of  good  order  and  the  just  rights  of  our  citizens. 
It  is,  too,  a  rule  which  is  made  to  apply  to  all  personal  prop- 
erty which  is  liable  to  attachment,  whether  in  the  ordinary 
mode  or  by  process  of  foreign  attachment  There  is  no  other 
similar  requirement  which  is  made  to  attach  to  the  property, 
and  to  all  personal  property  liable  to  attachment,  and  not  to 
the  contract  of  transfer. 

We  say,  indeed,  sometimes  that  the  sale  without  a  change 
in  the  possession  is  not  perfected  as  against  creditors.  This 
is  not  precisely  accurate.  What  we  mean  is,  that  the  prop- 
erty is  still  liable  to  attachment  upon  process  against  the 
former  holder,  because  an  act  has  been  omitted  which  is  indis- 
pensable to  release  it  from  that  liability.  And  this  is  an  act 
affecting  the  rights  under  process  only.  We  thus  make  the 
provision  virtually  a  part  of  the  process  as  to  all  personal 
property  permanently  located  in  this  state,  and  not  by  statute 
exempt  from  process.  It  thus  becomes  a  matter  governed  ex- 
clusively by  the  law  of  the  forum. 

It  is  true  that  out  of  comity  we  do  not  apply  it  so  as  to 
defeat  rights  acquired  in  other  states  as  to  property  having  its 
locality  there.  This  would  be  to  work  fraud  and  injustice, 
and  offensively  to  divest  rights  acquired  bona  fide  under  the 
laws  of  a  foreign  state:  Taylor  v.  Boardman,  25  Vt.  581;  Jones 
V.  Taylor,  30  Id.  42. 

The  requirements  of  the  statute  exempting  one's  last  cow 
from  attachment  was  held  to  be  a  matter  pertaining  to  the 
remedy,  and  as  such,  extending  to  all  process,  whether  mesne  or 
final,  within  the  state,  whether  the  defendant  or  debtor  resided 
within  the  state  or  not,  or  whether  the  property  be  permanently 
within  the  state  or  only  came  here  casually:  HaahiU  v.  Androa, 
4  Vt.  609  [24  Am.  Dec.  645].  And  property  exempt  by  stat- 
ute from  process  may  be  legally  transferred,  as  to  all  the  world, 
without  any  change  of  possession:  Foster  v.  McGregor^  11  Id. 
595  [34  Am.  Dec.  713]. .  This  statutory  exemption,  being  in 
effect  a  part  of  the  process,  the  requisite  change  of  possession 
in  regard  to  property  not  exempt  is  thus  something  affecting 
the  process  itself^  as  it  seems  to  us,  rather  than  the  contract  of 
trans&r. 
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It  is  not,  indeed,  so  far  a  part  of  the  process  as  to  divest 
rights  already  acquired  in  other  states  in  reference  to  proi>eri7 
casually  coming  within  our  jurisdiction.  That  would  be  to 
apply  the  process  to  property  exempt  from  its  operation,  both 
by  the  contract  of  the  parties  and  the  law  of  the  place  where 
the  property  is  situated. 

But  wheUier  we  call  it  a  part  of  the  remedy  and  a  matter 
pertaining  to  our  process,  which  to  some  extent  it  must  be 
regarded,  or  call  it  a  universal  rule  of  policy  in  regard  to  the 
transfer  of  personal  property  situate  within  the  state  and  having 
a  place  of  more  or  less  permanency  here  at  the  time  of  the 
transfer,  so  far  as  the  right  of  attachment  is  concerned,  it  has 
been  sufficiently  shown  already,  that  the  requirement  has  its 
chief  reference  to  and  operation  upon  the  rights  of  those  who 
desire  to  attach  or  levy  upon  it  with  a  view  to  enforce  legal 
remedies. 

This  view  sufficiently  disposes  of  the  distinction  attempted 
to  be  made  between  the  rights  of  this  defendant  to  hold  this 
property,  because  of  the  want  of  change  in  the  possession,  and 
the  case  of  a  strict  and  technical  creditor,  which  the  defendant 
probably  is  not,  according  to  the  usual  definitions  of  thai 
term.  This  change  of  possession  is  requisite  to  defeat  the  right 
to  attach  or  to  levy  upon  the  property,  and  is  not  limited  to 
the  case  of  creditors,  although  in  popular  language  it  is  more 
commonly  so  expressed.  Our  books  abound  with  the  expres- 
sions, that  a  bona  fide  sale  without  a  change  of  possession  !» 
not  valid  as  against  creditors.  But  to  be  strictiy  accurate,  ii 
should  be  said  that  such  sales  do  not  prevent  the  property 
from  being  attached  upon  process  against  the  vendor. 

And  that  this  is  the  real  point  of  the  doctrine  is  made  appar* 
ent  by  the  consideration  that  one  may  attach  property  in  this 
state  so  situated,  notwithstanding  he  may  have  foil  notice  of 
the  transfer,  and  have  no  reason  to  doubt  or  question  ita  per- 
fect fairness  and  adequate  consideration.  But  in  regard  to- 
subsequent  purchasers  the  rule  is  otherwise.  They  cannot 
ordinarily  purchase  and  hold  property,  although  they  first 
obtain  the  delivery,  if,  at  the  time  of  the  purchase,  they  had 
full  notice  of  a  bona  fide  sale  to  another  and  the  payment  of 
the  price.  Such  a  purchase  is  not  regarded  as  bona  fide.  This 
is  certainly  the  rule  of  the  English  law.  The  statute  of  27 
Klizabeth  only  extends  to  voluntary  conveyances.  By  the 
English  law,  as  at  present  understood,  a  creditor  who  hat 
knowledge  of  a  bona  fide  sale  of  property  by  his  debtor,  and 
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the  payment  of  the  price,  which  would  change  the  title  as 
between  the  parties  to  the  sale,  cannot  justify  attaching  the 
property.  But  in  this  slate  we  regard  the  want  of  change  of 
possession  as  a  fraud  in  law,  so  far  as  the  processes  of  our  courts 
are  concerned.  To  that  extent,  it  is  the  same  as  if  no  sale  had 
been  made.  And  we  have  applied  this  rule  to  all  personal 
chattels  remaining  within  the  state  at  the  time  of  transfer  and 
not  exempt  from  attachment,  and  to  all  modes  of  transfer, 
whether  of  the  absolute  title  or  the  creating  of  a  lien  by  way 
of  pledge,  a  mortgage,  or  by  assignment  for  the  benefit  of 
creditors.  So  that  it  will  be  necessary  to  show  such  change 
of  possession  in  the  present  case,  in  order  to  enable  the  plain- 
tiffs to  hold  the  goods  against  the  defendant's  attachment. 

The  proof  in  this  case  shows  merely  notice  to  a  third  party, 
in  whose  possession  the  assignee  had  placed  the  goods,  as  to 
that  portion  of  them  at  New  Haven.  This  would  be  all  that 
is  required  by  the  English  law  to  effect  a  change  of  possession: 
Chitty  on  Contracts,  412  a.  But  in  this  state  something  more- 
ls required.  It  seems  to  be  indispensable,  in  order  to  defeat 
the  right  of  attachment,  that  the  vendee  should,  in  such  case, 
make  the  person  having  the  goods  in  his  possession  his  bailee; 
that  he  should  consent  to  hold  the  goods  for  him.  This  might 
be  inferred,  undoubtedly,  from  the  silence  of  the  bailee,  if  he 
was  requested  to  keep  them  for  the  vendee.  But  nothing  of 
that  appears  in  the  present  ease.  The  rule  laid  down  in  Whit" 
ney  v.  Lynde^  16  Vt.  679,  has  been  always  adhered  to  in  this 
state,  so  fjEur  as  I  know. 

We  are  not  aware  that  this  rule  in  regard  to  the  necessity  of 
change  of  possession,  in  order  to  exempt  property  sold  or 
assigned  from  attachment,  exists,  at  present,  in  any  other  ono 
of  the  American  states.  That  was  the  rule  in  many  of  them 
for  many  years,  but  after  the  change  of  the  rule  in  England,  it 
gradually  changed  in  this  country,  until  it  has  now  become 
universal,  out  of  this  state,  to  regard  the  want  of  change  of 
possession,  before  the  attachment,  as,  at  most,  presumptive 
evidence  of  fraud,  and  in  many  of  the  states,  and  probably 
most  of  them,  at  the  present  time,  it  is  merely  evidence  of 
fraud.  In  that  view,  it  would  not  defeat  the  plaintiffs'  title 
that  they  had  not  taken  possession  of  the  goods  before  the 
defendant's  attachment,  if  they  could  satisfy  the  jury  that  the 
omission  to  take  possession  was  consistent  with  the  bona  fide 
character  of  the  assignment.  But  with  us  the  decisions  have 
been  uniform  to  require  a  visible,  substantial  change  of  posses- 
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sion  to  perfect  an  assignment  against  attachments,  and  it  has 
so  isx  become  a  part  of  the  settled  policy  of  the  state,  and 
seems  to  us  so  far  connected  with  the  remedy,  that,  as  to  prop- 
erty within  this  state,  we  could  not  feel  called  upon  to  give  an 
assignment  for  the  benefit  of  creditors,  made  in  another  state, 
priority  over  an  actual  attachment  of  the  property  by  the 
process  of  our  courts,  without  such  change  of  possession.  Not- 
withstanding the  validity  of  the  foreign  assignment  to  transfer 
the  property  here,  we  must  regard  it  as  still  liable  to  be 
arrested  by  the  process  of  our  courts,  until  the  assignment  is 
carried  into  eflfect  by  the  delivery  of  possession  to  the  assignee, 
or  his  taking  such  possession.  This  act  of  possession  is  a  local 
act,  and  its  validity  is  to  be  determined  by  the  law  of  the  place 
where  it  occurs.  It  attaches  to  the  forum  rather  than  the  con- 
tract, and  is  a  matter  a£fecting  local  policy,  which  no  rule  of 
comity  could  fedrly  justify  us  in  disregarding  out  of  deference 
to  the  law  of  the  place  of  the  domicile  of  the  assignor,  even  if 
it  were  shown  that  the  law  of  New  York  did  not  require  such 
delivery  in  order  to  perfect  the  assignment  as  against  attach- 
ments. But  that  does  not  very  clearly  appear.  It  may  still 
be  the  law  of  that  state  that  the  same  change  of  possession  is 
requisite  to  perfect  an  assignment  there  as  here.  But  it  is 
enough  that  such  is  the  law  here:  See  the  cases  on  this  subject 
digested  in  Burrill  on  Assignments,  c.  25. 
.  In  making  this  discrimination  between  the  contract  and  the 
delivery  or  change  of  possession,  we  but  carry  out  the  same 
rule  which  we  should  apply  to  the  ordinary  contract  of  sale, 
where  the  property  was  within  the  state  and  the  owner  resided 
abroad.  Any  contract  of  sale  valid  by  the  law  of  the  place 
where  made,  or  where  the  vendor  resided,  will  transfer  the  tiUe 
of  the  property.  But  the  vendee  must  here  take  actual  pos- 
session before  the  property  is  beyond  the  reach  of  process 
against  the  vendor.  We  hold  the  same  in  regard  to  assign- 
ments for  the  benefit  of  creditors.  And  we  have  always  ap- 
plied the  same  rule  in  regard  to  the  assignment  of  choees  in 
action.  We  do  not  regard  the  assignee  as  having  perfected 
his  priority  against  the  process  of  foreign  attachment  against 
the  assignor  until  he  has  given  notice  to  the  debtor.  This  is 
different  from  the  rule  which  obtains  in  New  York,  and  in 
some,  probably  most,  of  the  other  states.  It  is  there  held  that 
the  assignment  transfers  the  title,  and  if  it  is  subsequently 
attached  by  way  of  foreign  attachment,  even  before  notice  of 
the  transfer  to  tiie  debtor,  the  assignment  will  take  priority  ii 


Jan.  I860.]  State  v.  Humphrey.  605 

it  be  made  to  appear  on  trial  that  the  assignment  was  in  point 
of  fact  prior  to  the  service  of  the  attachment.  But  in  this 
state  the  assignment  is  only  regarded  as  perfected  against 
attachments  when  notice  is  given  to  the  debtor,  that  being 
regarded  as  equivalent  to  a  change  of  possession,  and  an  in- 
dispensable prerequisite,  in  order  to  put  the  property  in  choees 
in  action  beyond  the  reach  of  the  process  of  foreijgn  attach- 
ment  against  the  assignor.  This  rule  of  law,  in  regard  to 
choses  in  action  attached  by  process  of  foreign  attachment, 
has  been  adhered  to  with  great  strictness  in  this  state  firom 
the  earliest  times.  And  we  are  not  aware  that  it  has  ever 
been  relaxed.  It  has  sometimes  been  regarded  as  an  anomaly, 
and  the  courts  have  hesitated  in  regard  to  it.  But  upon  ex- 
amination it  will  be  found  to  form  an  essential  portion  of  our 
law,  requiring  a  change  of  possession  to  perfect  an  assignment 
as  against  the  process  of  our  courts  in  favor  of  persons  having 
rights  of  action  against  the  vendor. 

As  no  sufficient  change  of  possession  was  clearly  shown  in 
this  case  as  to  a  portion  of  the  property,  and  that  question 
was  withdrawn  from  the  jury,  the  judgment  is  reversed  and 
the  cause  remanded. 
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See  Hta^ct^Y,  Paku^  onte^  p.  6S6^  and  note  thereto. 
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LABOBfT  18  OoMMrmD  mr  Osm  Who  Obiadis  Pososhion  ov  Pbukhvak 
Pbopebtt  bt  Ck>NSERT  OV  OwBZR,  under  the  pretenee  of  hiring  it  for 
a  temporaxy  pmpoee^  when  in  fact  he  intends  thereby  to  whoUy  deprive 
the  owner  of  it,  and  he  aotoally  pnte  it  to  a  different  pnrpooe,  although 
he  doee  not  eeU  or  diapoee  of  it. 

Infobmation  for  stealing  a  horse  and  wagon.  The  defend- 
ant  hired  the  horse  and  wagon  at  the  livery  stable  of  one 
Jennison,  in  Swanton,  under  the  pretense  of  driving  it  to  St. 
Albans,  when  he  in  fact  intended  to  get  possession  of  the  prop- 
erto  and  to  sell  or  exchange  it.  He  drove  to  St.  Albans,  and 
thenoe  immediately  to  Shelbum,  where  the  property  was 
detained  for  his  hotel  bill,  and  afterwards  was  retaken  by  the 
owner.  The  defendant  requested  the  jury  to  be  instructed 
that  if  he  hired  the  horse  and  wagon,  but  did  not,  in  point  of 
fact,  dispose  of  them,  it  was  not  larceny;  but  the  court  refused 
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to  give  this  instruction,  and  charged  that  if  the  defendant,  at 
the  very  time  he  hired  the  property,  intended  to  steal  or  wholly 
deprive  the  owner  of  it,  it  was  larceny,  although  he  did  not  in 
fact  dispose  of  it,  but  that  he  must  have  intended  to  convert 
the  property  permanently  to  his  own  use  at  the  time  he  hired 
it  The  defendant  excepted.  The  jury  returned  a  verdict  ot 
guilty. 

WiUiarn  W.  WhiUj  for  the  state. 

James  8.  Burl  and  George  F.  Houghton^  for  the  defendant 

By  Court,  Poland,  J.  The  respondent's  counsel  claim  that^ 
as  the  horse  and  wagon  came  into  his  possession  by  the  om- 
eent  of  Jennison,  the  owner,  he  was  not  guilty  of  the  crime  of 
larceny,  although  such  consent  was  obtained  by  his  own  £Edse 
and  fraudulent  pretense  that  he  wished  to  hire  the  same  to  go 
to  St.  Albans  merely,  when  in  fact  he  intended  thus  to  get 
possession  of  the  property,  and  then  to  convert  the  same  to  his 
own  use,  and  wholly  deprive  the  owner  of  his  property.  The 
argument  upon  this  point  is  founded  upon  the  common  defini- 
tion of  larceny,  as  given  in  the  elementary  books,  that  it  ia 
the  felonious  taking  the  property  of  another,  without  his  con- 
sent and  against  his  will,  with  intent  to  convert  the  same  to 
the  use  of  the  taker. 

It  is  said  that  in  this  case  the  taking  was  not  without  the 
consent  and  against  the  will  of  the  owner,  and  therefore  not  a 
felonious  taking. 

But,  as  is  said  by  Mr.  Archbold,  ''this  must  be  under- 
stood as  meaning  merely  the  absence  of  all  free  and  voluntary 
consent  upon  the  part  of  the  owner  to  the  party  taking  his 
goods  and  appropriating  them  to  his  own  use."  Where  the 
consent  of  the  owner  to  the  taking  has  been  obtained  by  fraud 
fmd  deception,  by  inducing  him  to  believe  that  the  taker 
wishes  to  obtain  the  property  for  an  honest  and  temporary 
purpose,  when  in  fact  the  design  is  to  wholly  deprive  him  of 
it,  and  where  no  consent  would  have  been  given  if  the  real 
purpose  had  been  disclosed,  this  is  not  regarded  as  any  assent 
by  the  owner,  and  the  taking  for  the  purpose  and  design  of 
the  taker  is  against  the  will  of  the  owner.  A  consent  thus 
obtained  is  wholly  nugatory,  and  the  taking  may  be  regarded 
as  tortious,  and  the  taker  as  a  trespasser,  both  civilly  and 
criminally. 

The  only  authorities  cited  in  support  of  this  view  are  FeUer 
▼•  Stafe,  9  Yerg.  398,  and  some  cases  preceding  that  in  the 
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state  of  TeoneBsee.  Those  cases  adopt  the  reasoning  of  the 
respondent's  counsel  to  the  fullest  extent.  But  the  law  is 
fully  established  otherwise  in  England,  and  so  far  as  we  are 
■able  to  learn,  in  every  state  in  the  Union  except  Tennessee. 
It  is  80  laid  down  by  every  elementary  book  on  criminal  law. 
It  has  been  repeatedly  so  held  in  this  state  on  trials  in  the 
<x>unty  court,  and  has  been  regarded  as  so  well  settled  as  to 
have  never  before,  to  our  knowledge,  been  brought  before  the 
supreme  court.  Indeed,  in  the  Tennessee  case,  it  is  declared 
to  be  a  doctrine  peculiar  to  that  state,  and  admitted  to  be 
against  the  doctrine  of  the  English  courts  and  the  other  states. 
The  general  current  of  decision  on  this  subject  seems  to  us 
also  to  be  founded  upon  the  plainest  principles  of  natural 
justice  and  good  sense,  and  we  do  not  think  there  is  any  occa- 
sion to  abandon  what  has  been  so  long  regarded  as  a  fixed 
rule  of  law  in  this  state. 

2.  It  is  claimed  that  when  the  felonious  taking  is  under  a 
pretense  of  hiring  or  borrowing  the  proi)erty,  the  ofibnse  is  not 
complete  until  the  taker  has  converted  the  property  by  selling 
or  disposing  of  it. 

This  certainly  is  not  necessary  in  ordinary  cases  of  larceny, 
where  possession  of  the  properfy  is  obtained  without  the  knowl« 
edge  or  consent  of  the  owner.  It  is  sufficient  in  such  cases  to 
show  that  the  taker  has  obtained  possession  of  the  property, 
and  that  the  property  is  severed  from  the  possession  of  the 
owner.  Even  when  the  thief  is  arrested  upon  the  premises  of 
the  owner  of  the  stolen  goods,  it  is  held  that  the  offense  is  com- 
plete. This  ingredient  of  the  offense  certainly  is  not  included 
within  the  ordinary  definition  of  larceny,  that  only  requires  a 
taking,  etc., ''  with  intent  to  convert  the  same  to  the  use  of  the 
taker; "  not  that  an  actual  conversion  should  be  proved.  It 
does  not  become  necessary  to  decide  in  the  present  case 
whether  the  offense  is  complete  before  the  property  has  been 
carried  beyond,  or  put  to  any  other  use  than  that  contemplated 
by  the  pretended  and  fictitious  bailment.  We  do  not  see,  upon 
principle,  why  it  is  not  as  soon  as  the  possession  is  obtained 
from  the  owner,  provided  the  fraudulent  and  felonious  intent 
be  proved,  for  that  very  taking  is  of  itself  a  conversion. 

Practically,  however,  this  becomes  unimportant,  because  in 
all  this  class  of  cases  the  evidence  of  the  subsequent  conduct 
and  acta  of  the  party,  in  making  a  different  use  of  the  property 
from  that  contemplated  by  the  pretended  hiring,  and  appro- 
priating  the  property  to  his  own  use,  furnishes  the  evidence 
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that  the  origmal  intent  was  felonioas,  and  that  the  hiring  or 
borrowing  was  a  mere  device  to  obtain  the  possession  from  the 
owner  and  an  opportunity  to  steal  the  property. 

We  have  been  referred  to  notes  of  decisions  in  the  United 
States  criminal  digest,  of  Lewer  v.  Commonwealth^  15  Serg.  A 
R.  93,  and  State  v.  Lindenthall,  6  Rich.  237  [67  Am.  Dec.  743], 
in  which  it  is  stated  to  have  been  held  that  when  one  obtains 
possession  of  another's  goods  by  false  representations,  with  the 
fraudulent  intent  to  convert  them  to  his  own  use,  and  does 
convert  them  to  his  own  use,  it  is  larceny.  We  have  not  seen 
the  cases,  and  do  not  know  how  far  they  warrant  the  doctrine 
of  the  note,  that  there  must  be  an  actual  conversion  by  the 
fraudulent  bailee  to  constitute  the  crime  of  larceny.  The 
notes  of  these  decisions  do  not  seem  to  support  the  idea  thai 
the  conversion  must  be  by  a  sale  of  the  property. 

The  facts  proved  in  tMs  case  show  an  actual  conversion  by 
the  respondent.  Even  if  the  hiring  had  been  bona  fide,  and 
without  any  fraudulent  design,  the  subsequent  driving  the 
horse  and  wagon  from  St  Albans  to  Shelbum  was  an  actual 
conversion  of  the  property  by  the  respondent,  and  trover  could 
have  been  maintained  without  any  demand  and  refusal.  Those 
cases,  therefore,  do  not  seem  at  all  to  conflict  with  the  ruling 
of  the  court  below  in  this  case. 

The  only  case  cited  which  seems  to  support  the  view  that 
there  must  be  an  actual  disposal  of  the  property  in  order  to 
constitute  the  offense  is  Regina  v.  BrookSy  8  Car.  &  P.  296; 
S.  C,  34  Eng.  Com.  L.  396.  That  case  is  merely  a  niri  pritu 
ruling  of  the  late  Chief  Justice  Tindal,  whose  niri  prius  opin- 
ion we  concede  to  be  entitled  to  as  much  weight  as  that  of 
any  single  judge. 

In  that  case,  the  defendant  hired  a  horse  and  gig  in  London, 
to  go  to  Windsor,  to  be  gone  two  days.  Instead  of  going  to 
Windsor,  he  went  in  the  opposite  direction  to  Rumford,  where 
he  offered  the  horse  and  gig  for  sale,  but  was  unable  to  effect 
a  sale  because  his  appearance  and  manner  excited  so  much 
suspicion,  and  upon  such  suspicion  he  was  there  taken  into 
custody.  Chief  Justice  Tindal  directed  an  acquittal.  The  only 
reason  stated  by  the  reporter  is  as  follows:  ''Here  has  been  no 
actual  conversion  of  the  property,  only  an  offer  to  sell." 

The  case  seems  to  be  identical  almost  in  its  fiEU^ts  with  iSp^f^ 
eer^s  Case,  1  Lew.  197,  before  Bayley,  J.,  and  Armstrong's  Ccue^ 
Id.  196,  before  Holroyd,  J.,  in  each  of  which  it  was  submitted 
to  the  jury  to  say  if  the  original  design  in  obtaining  the 
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pauperty  was  to  steal  it,  and  if  bo,  it  was  hdd  that  it  was 
larceny. 

Mr.  GreaTes,  the  English  editor  of  the  reoent  edition  of 
Bnssell  on  Crimes,  one  of  the  most  eminent  of  modem 
crown  lawyers,  treats  the  case  of  Segina  v.  BroohSy  mpra^  as 
erroneonSy  and  as  conflicting  with  the  other  decisions  in  the 
English  coorts.  We  are  unable  to  find  that  that  case  has 
been  followed  either  in  England  or  in  this  country.  The  rea* 
son  given,  that  there  was  no  conversien  of  the  property,  is  nn« 
founded,  for  the  driving  of  the  horse  and  gig  to  another  place 
was  clearly  a  conversion.  We  feel  justified  in  wholly  disregard- 
ing the  authorily  of  that  case,  as  opposed  to  both  authority  and 
reason. 

The  result  of  such  a  doctrine  would  be,  that  when  property 
is  thus  obtained  by  a  fraudulent  device,  the  taker  could  never 
be  convicted  of  larceny  so  long  as  he  only  kept  the  property 
for  his  own  use,  however  efiectually  he  migiht  have  deprived 
the  owner  of  his  property.  The  absurdily  of  the  result  is  a 
sufficient  answer  to  the  proposition  itseUl 

The  exceptions  are  therefore  overruled. 


Labobit,  won  Qm  d  Guurr  of:  SeooztanibviioletoAatov.Bani^ 
S7  Am.  Dee.  871,  nd  pyrtioohrlj  281f  JM^mMiMp  v.  Aoft^  07  U.  070^  tad 


Statb  V.  Habtigak, 

[&  ViBMOirr,  607.] 
Qss  D  Qqzuft  Of  Assault  with  Ixmrr  to  OomiiT  Ku%  if  lia  kyi  hold 
of  m  woman  with  the  intentioii  of  haying  wacnal  intorooazto  wxih  hm 
agiinrt  hor  wi]l»  and  she  reaiata  for  m  time,  bat  ultimately  yielda. 


Invobmation  containing  two  counts,  the  first  charging  the 
respondent  with  the  commission  of  rape,  and  the  second  with 
an  assault  with  intent  to  commit  rape,  upon  one  Orilla  Vin- 
cent. The  woman,  who  was  the  hired  girl  of  one  Rockwell, 
testified  that  when  alone  in  the  house,  the  respondent,  a  hired 
man,  entered,  and  after  some  conversation,  took  hold  of  her 
and  pushed  her  against  a  flour  barrel.  She  told  him  to  let 
her  go,  as  he  hurt  her,  when  he  forced  her  upon  the  floor.  He 
lay  upon  her  with  his  mouth  to  hers,  so  that  she  could  not 
cry  out^  and  held  her  arms  with  his  hands.  Rockwell  testified 
that  he  saw  prints  of  nails  and  black  and  blue  spots  on  the 
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woman's  anns.  Two  physicians  and  surgeons  testified,  on  be- 
half of  the  respondent,  that  from  the  size  and  appearance  of 
the  parties,  it  was  practically  impossible  that  sexnal  inter- 
course could  have  taken  place,  as  stated  by  the  woman,  unless 
she  had  consented.  The  court  charged  the  jury,  as  set  forth 
in  the  opinion,  and  the  respondent  excepted.  The  respondent 
was  acquitted  on  the  first  count,  and  convicted  on  the  second. 

nr.  F.  Baaeom  and  J.  W,  Stewart^  for  the  state. 
Roberta  and  Chittenden^  for  the  respondent. 

By  Court,  Kellogg,  J.  The  information  against  the  re- 
spondent in  this  case  contained  two  counts,  the  first  charging 
him  with  the  commission  of  the  crime  of  rape  upon  one  Orilla 
Vincent,  and  the  second  charging  him  with  an  assault  upon  the 
same  woman,  with  intent  to  commit  rape  upon  her.  On  trial, 
the  respondent  was  acquitted  on  the  first  count,  and  convicted 
on  the  second  count. 

The  evidence  on  the  trial  is  detailed  in  the  respondent's  exr 
ceptions,  and  the  court  instructed  the  jury  that  if  they  found 
that  the  respondent,  upon  the  occasion  when,  as  it  was  alleged 
and  testified  to  by  the  woman  Vincent,  each  of  the  said  crimes 
was  committed,  laid  hold  of  her  person,  and  pushed  her,  as 
stated  in  her  testimony,  with  the  intention  and  for  the  purpose  of 
having  sexual  intercourse  with  her  by  force  and  against  her 
will,  and  that  she  resisted  for  a  time,  but  ultimately  yielded, 
they  might  find  him  guilty  under  the  second  count,  althougih 
they  might  find  that  the  sexual  connection  then  had  by  him 
with  her,  which  followed,  was  with  her  consent  The  respond- 
ent excepted  to  the  charge  of  the  court  on  this  point. 

Whatever  might  be  our  opinion  respecting  the  sufficiency  of 
the  evidence  to  warrant  a  conviction  of  the  respondent  on 
either  count,  our  duty  at  this  time  is  to  be  confined  to  the 
examination  of  the  errors  assigned  in  the  charge  of  the  court 
to  the  jury,  to  which  the  respondent's  exceptions  exclusively 
relate.  It  is  an  assumption  of  the  very  point  in  controversy 
to  say  that  the  facts  given  in  evidence  constitute  one  entire 
transaction,  and  that  as  the  jury  have  acquitted  the  respond* 
ent  of  the  greater  offense,  he  cannot  be  convicted  of  a  lesser 
one  on  testimony  which  was  a  part  of  the  evidence  introduced 
to  establish  his  guilt  of  the  greater  offense.  The  jury  have 
found,  by  their  verdict,  that  the  respondent  did,  on  the 
occasion  testified  to,  assault  the  woman  with  the  intention  juid 
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for  the  purpose  of  haying  sexual  intercourse  with  her  by  force 
and  against  her  will,  and  that  she  resisted  for  a  time,  although 
«he  ultimately  yielded.  These  facts  are  all  which  are  essential 
to  be  established,  in  order  to  make  out  the  proof  that  the  crime 
was  complete.  And  we  consider  that  the  charge  of  the  court,  in 
respect  to  the  resistance  of  the  woman,  referred  by  reasonable 
intendment  to  a  real  resistance  on  her  part,  made  in  earnest 
and  good  fidth,  and  that  the  charge  so  understood  was  all 
which  could  be  required  on  that  point. 

But  it  is  claimed  that  the  subsequent  yielding  and  consent 
of  the  woman  to  the  sexual  intercourse  which  followed  has 
relation  back  to  and  covers  the  preceding  acts;  or,  stated  in 
equivalent  words,  that  the  ultimate  consent  of  the  woman 
should  have  a  retroactive  effect  by  relation,  and  operate  as  a 
condonation  of  a  crime  which  had  become  complete.  The 
rules  of  criminal  law  are  not  founded  upon  legal  fictions,  and 
the  doctrine  of  relation,  however  useful  it  may  be  as  a  rule 
defining  or  regulating  private  rights  in  a  ci^  suit,  has  no 
application  in  criminal  proceedings.  On  this  point,  the  rule, 
as  stated  in  3  Oreenl.  Ev.,  sec.  211,  is  that  if  the  woman 
was  first  violated  and  afterwards  forgave  the  ravisher  and  con- 
sented to  the  act,  still  the  particular  offense  in  question  being 
committed  by  force  and  against  her  will  at  the  time  of  its  com- 
mission, the  crime  is  in  legal  estimation  completed;  these 
circumstances  being  only  admissible  in  evidence  on  the  part 
of  the  respondent  to  disprove  the  allegation  of  the  want  of 
consent.  The  same  rule  is  stated  in  1  Russell  on  Crimes,  677, 
and  also  in  Roscoe's  Criminal  Evidence,  860.  It  has  never 
been  regarded  as  a  legal  excuse  for  the  consununated  offense 
that  the  woman  consented  after  the  fact,  and  we  regard  this 
principle  as  being  applicable  to  the  case  of  an  assault  with  an 
intent  to  commit  a  rape  as  well  as  to  the  higher  offense.  It  is, 
in  our  judgment,  decisive  of  the  questions  raised  in  this  case, 
and  as  we  find  no  error  in  the  instructions  given  by  the  court 
to  the  jury,  the  respondent's  exceptions  are  overruled. 

On  the  application  of  the  respondent,  the  case  was  remanded 
to  the  county  court  to  pass  sentence. 


FOBOS  IS  Kksbsabt  Eldoeivt  nr  Osna  ov  Rapb:  People  t.  Beiiao%  tt 
Am.  Deo.  506;  Lewk  ▼.  Stale,  68  Id.  113,  and  notes  thereta 
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in  VlBIIOlIT,  TMb] 

Ainovus  nr  IviOLTiiror  ot  NoN-nooTZABLS  CBOsn  n  Aanom  caxbot 
MADVTAiir  Acno98  THXBioir  in  their  own  xuubm  in  aaothflr  steti^  al- 
thongh  ezprenly  empowered  to  do  eo  by  the  Uwe  of  the  state  where  thaj 
appointed. 


ABsuifPsiT  for  goods  sold  and  delivered.  Arthur  Stowell,  a 
resident  of  Massachusetts,  sold  the  goods  in  question  to  the 
defendant,  also  a  resident  of  that  state.  After  the  sale,  Stowell 
became  insolvent,  and  the  plaintiffs  were  appointed  his  assign- 
ees under  the  laws  of  Massachusetts.  The  plaintiffs  claimed 
the  right  to  maintain  the  action  in  their  own  names,  because 
expressly  empowered  to  do  so  by  the  laws  of  Massachusetts. 
Judgment  was  rendered  for  the  plaintiffs,  and  the  defendant 
excepted. 

E.  Hutchinsony  for  the  plaintiffs. 

Washburn  and  Marshy  for  the  defendant. 

By  Court,  Poland,  J.  There  is  no  subject  upon  which 
greater  conflict  and  confusion  exists,  both  in  the  dedaionB  of 
courts  and  among  elementary  writers,  than  upon  the  l^al 
effect  of  an  assignment  under  the  bankrupt  or  insolvent  laws 
of  a  country,  upon  the  property  of  the  bankrupt  or  insolvent 
in  another  jurisdiction.  But  in  the  present  case,  it  does  not 
become  necessary  at  all  to  enter  into  this  extensive  field  of 
legal  discussion,  for  at  the  time  this  debt  was  contracted  the 
defendant  and  the  insolvent  were  both  residents  of  Massachu- 
setts; the  debt  was  contracted  there,  and  all  the  parties  con- 
tinued to  be  residents  of  that  state  up  to  and  after  the  time  of 
the  proceedings  in  insolvency,  and  the  transfer  of  the  effects 
of  the  insolvent  to  the  plaintiffs  under  those  proceedings.  No 
question  is  now  made  as  to  the  regularity  of  those  proceedings 
under  the  insolvency  laws  of  Massachusetts,  nor  as  to  the  suf- 
ficiency of  the  proof  of  them,  upon  the  trial  in  the  county 
court.  The  right  of  the  several  states  to  pass  such  laws,  and 
thus  divest  thf>  insolvent  of  all  his  property,  and  vest  the  same 
in  the  assignees  in  cases  properly  within  their  jurisdiction,  is 
now  fully  established,  and  is  not  questioned  here.  The  plain- 
tiffs, then,  by  virtue  of  these  proceedings  in  Massachusetts, 
became  entitled  to  this  debt  against  the  defendant,  and  to 
recover  it  for  the  purpose  of  distributing  it  with  the  other 
assets  of  the  insolvent  among  his  creditors.    Nor  is  there  any 
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question  made  but  that,  as  against  the  defendant,  the  plain* 
ti£Ri  have  the  right,  in  some  formi  in  our  courts,  to  a  legal 
remedy  to  enforce  collection  of  the  debt.  In  Massachusetts, 
hj  force  of  their  statute,  the  plaintiflEs  would  be  entitled  to  sue 
in  their  own  names. , 

This  brings  us  to  the  single  question  presented  by  the- case, 
Can  these  plaintiffs  maintain  an  action  in  our  courts  to  re- 
cover this  debt  in  their  own  names?  An  assignment  of  such 
a  chose  in  action,  not  negotiable  by  the  law  merchant  in  this 
state,  would  not  enable  the  assignee  to  sue  in  his  own  name, 
though  his  rights  would  be  regarded  and  protected  by  our 
courts.  Any  legal  proceedings  to  enforce  payment  of  the  debt 
must  be  in  the  name  of  the  assignor,  but  the  assignee  would 
be  allowed  to  control  and  manage  the  suit,  and  collect  the 
judgment  against  any  interference  by  the  assignor.  If,  then, 
the  plaintiffs  can  sue  in  their  own  names,  it  is  wholly  by  force 
of  the  statute  of  Massachusetts.  The  plaintiffs'  counsel  does 
not  claim  that  the  laws  of  Massachusetts  have  any  force,  as 
such,  beyond  the  territorial  limits  of  that  state,  but  insists 
that  as  the  transfer  of  this  debt  to  the  plaintiffs  was  valid  by 
the  laws  of  that  state,  and  as  one  of  the  incidents  of  that 
transfer  was  to  give  the  plaintiffs  a  right  to  sue  in  their  own 
names  in  that  state,  that  the  same  legal  effect  should  be  given 
to  it  in  this  state.  On  the  other  hand,  it  is  insisted  by  the  de- 
fendant that  this  is  not  a  matter  pertaining  to  the  right  of  the 
plaintiffs  under  the  assignment,  but  relates  wholly  to  the  form 
of  the  remedy,  and  that  though  the  courts  of  this  state  should 
regard  the  rights  of  the  plaintiffs  fully  to  recover  this  debt,  still 
that  they  should  be  required  to  pursue  the  forms  of  remedy 
provided  by  the  laws  of  this  state,  and  not  those  of  the  state 
of  Massachusetts.  The  general  rules  laid  down  in  the  books 
and  cases  as  to  what  law  is  to  govern  in  determining  the 
validity,  obligation,  construction,  and  effect  of  the  contract, 
and  what  shall  govern  as  to  the  form  of  the  remedy  to  enforce 
it,  are  uniform;  the  lex  loci  regulates  the  former,  and  the  lex 
fori  the  latter.  The  only  difficulty  arises  in  the  application 
of  the  rules  in  determining  to  which  class  this  question  be- 
longs. It  appears  to  us  that  there  is  some  impropriety  in 
likening  this  transfer  to  a  case  of  a  transfer  by  contract  be- 
tween the  parties,  so  as  to  bring  it  within  this  rule.  The  rea- 
son given  why  a  contract  between  parties  is  to  be  construed  by 
the  law  of  the  place  where  it  is  made  is,  that  the  parties  are 
presumed  to  have  contracted  in  reference  to  it,  and  intended  to 
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Ainovus  nr  iMBOLTsror  ot  NoN-noorzABLS  CBOsn  n  Aonnv  ounnfr 
MADVTAiir  AcnoNB  THXBioir  in  their  own  namaa  in  anotfagr  steti^  at> 
though  ezprenly  empowered  to  do  eo  by  the  Uwe  of  thestate  where  tiiej 
appointed. 


Absumpsit  for  goods  sold  and  delivered.  Arthur  Stowell,  ft 
resident  of  Massachusetts,  sold  the  goods  in  question  to  ttie 
defendant,  also  a  resident  of  that  state.  After  the  sale,  Stowell 
became  insolvent,  and  the  plaintiffs  were  appointed  his  assign- 
ees under  the  laws  of  Massachusetts.  The  plaintiffs  claimed 
the  right  to  maintain  the  action  in  their  own  names,  because 
expressly  empowered  to  do  so  by  the  laws  of  Massachusetts. 
Judgment  was  rendered  for  the  plaintiffs,  and  the  defendaoi 
excepted. 

E,  Hutchinson^  for  the  plaintiffs. 

Washburn  and  Marshy  for  the  defendant. 

By  Court,  Poland,  J.  There  is  no  subject  upon  which 
greater  conflict  and  confusion  exists,  both  in  the  decisionB  of 
courts  and  among  elementary  writers,  than  upon  the  legal 
effect  of  an  assignment  under  the  bankrupt  or  insolvent  laws 
of  a  country,  upon  the  property  of  the  bankrupt  or  insolvent 
in  another  jurisdiction.  But  in  the  present  case,  it  does  not 
become  necessary  at  all  to  enter  into  this  extensive  field  of 
legal  discussion,  for  at  the  time  this  debt  was  contracted  the 
defendant  and  the  insolvent  were  both  residents  of  Massachu- 
setts; the  debt  was  contracted  there,  and  all  the  parties  con- 
tinued to  be  residents  of  that  state  up  to  and  after  the  time  of 
the  proceedings  in  insolvency,  and  the  transfer  of  the  effects 
of  the  insolvent  to  the  plaintiffs  under  those  proceedings.  No 
question  is  now  made  as  to  the  regularity  of  those  proceedings 
under  the  insolvency  laws  of  Massachusetts,  nor  as  to  the  suf- 
ficiency of  the  proof  of  them,  upon  the  trial  in  the  county 
court.  The  right  of  the  several  states  to  pass  such  laws,  and 
thus  divest  thf>  insolvent  of  all  his  property,  and  vest  the  same 
in  the  assignees  in  cases  properly  within  their  jurisdiction,  is 
now  fully  established,  and  is  not  questioned  here.  The  plain- 
tiffs, then,  by  virtue  of  these  proceedings  in  Massachusetts, 
became  entitled  to  this  debt  against  the  defendant,  and  to 
recover  it  for  the  purpose  of  distributing  it  with  the  other 
assets  of  the  insolvent  among  his  creditors.    Nor  is  there  any 
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question  made  but  that,  aa  against  the  defendant,  the  plain* 
ti£h  have  the  right,  in  some  form,  in  our  conrtB,  to  a  legal 
remedy  to  enforce  collection  of  the  debt  In  MaasachuBetts, 
hj  force  of  their  atatnte,  the  plaintiffs  would  be  entitled  to  sue 
in  their  own  names.  , 

This  brings  us  to  the  single  question  presented  by  the-oase, 
Can  these  plaintiffs  maintain  an  action  in  our  courts  to  re- 
cover this  debt  in  their  own  names?  An  assignment  of  such 
a  chose  in  action,  not  negotiable  by  the  law  merchant  in  this 
atate,  would  not  enable  the  assignee  to  sue  in  his  own  name, 
though  his  rights  would  be  regarded  and  protected  by  ouf 
courts.  Any  legal  proceedings  to  enforce  payment  of  the  debt 
must  be  in  the  name  of  the  assignor,  but  the  assignee  would 
be  allowed  to  control  and  manage  the  suit,  and  collect  the 
judgment  against  any  interference  by  the  assignor.  If,  then, 
the  plaintiffs  can  sue  in  their  own  names,  it  is  wholly  by  force 
of  the  statute  of  Massachusetts.  The  plaintiffs'  counsel  does 
not  claim  that  the  laws  of  Massachusetts  have  any  force,  as 
such,  beyond  the  territorial  limits  of  that  state,  but  insists 
that  as  tiie  transfer  of  this  debt  to  the  plaintiffs  was  valid  by 
the  laws  of  that  state,  and  as  one  of  the  incidents  of  that 
transfer  was  to  give  the  plaintiffs  a  right  to  sue  in  their  own 
names  in  that  state,  that  the  same  legal  effect  should  be  given 
to  it  in  this  state.  On  the  other  hand,  it  is  insisted  by  the  de- 
fendant that  this  is  not  a  matter  pert^ning  to  the  right  of  the 
plaintiffs  under  the  assignment,  but  relates  wholly  to  the  form 
of  the  remedy,  and  that  though  the  courts  of  this  state  should 
regard  the  rights  of  the  plaintiffs  fully  to  recover  this  debt,  still 
that  they  should  be  required  to  pursue  the  forms  of  remedy 
provided  by  the  laws  of  this  state,  and  not  those  of  the  state 
of  Massachusetts.  The  general  rules  laid  down  in  the  books 
and  cases  as  to  what  law  is  to  govern  in  determining  the 
validity,  obligation,  construction,  and  effect  of  the  contract, 
and  what  shall  govern  as  to  the  form  of  the  remedy  to  enforce 
it,  are  uniform;  the  lex  loci  regulates  the  former,  and  the  lex 
fori  the  latter.  The  only  difficulty  arises  in  the  application 
of  the  rules  in  determining  to  which  class  this  question  be- 
longs. It  appears  to  us  that  there  is  some  impropriety  in 
likening  this  transfer  to  a  case  of  a  transfer  by  contract  be- 
tween the  parties,  so  as  to  bring  it  within  this  rule.  The  rea- 
son given  why  a  contract  between  parties  is  to  be  construed  by 
the  law  of  the  place  where  it  is  xnade  is,  that  the  parties  are 
presumed  to  have  contracted  in  reference  to  it,  and  intended  to 
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be  governed  by  it.  But  ibis  transfer  was  not  made  by  any 
consent  of  parties;  it  was  by  a  proceeding  wbolly  in  inffiium^ 
and  though  legally  valid  and  binding,  it  rests  wholly  upoD 
the  strength  of  legal  enactment.  In  some  of  the  nnmeroos 
cases  where  the  effect  of  bankrupt  assignments  have  been  dia- 
cussed,  it  is  said  that  such  transfers,  made  by  virtue  of  the 
laws  of  the  state,  have  the  presumed  assent  of  the  bankrupt^ 
because  he  is  a  citizen  of  the  state,  and  owes  obedience  to  it» 
laws;  but  in  many  others  of  these  cases  any  such  assumption 
is  denied.  We  deem  it  of  no  importance  to  examine  this  legal 
abstraction. 

Does  it  follow  that  a  transfer  of  a  chose  in  action  in  our 
state,  by  the  act  and  assent  of  the  parties,  is  to  have  all  the 
legal  effects  and  incidents  in  every  other  state,  that  it  might 
be  entitled  to  where  made?  Suppose  that  in  Massachuaetts 
there  should  exist  a  law  enabling  the  assignee  of  any  choee  in 
action  to  sue  upon  it  in  the  courts  of  that  state  in  his  own 
name,  would  that  authorize  such  assignee  of  a  debt  not  nego- 
tiable By  the  laws  of  this  state  to  maintain  an  action  upon  it  in 
our  courts  in  his  own  name?  It  seems  to  us  that  it  would  not, 
any  more  than  it  would  entiUe  him  to  adopt  some  particular 
form  of  action  given  by  the  laws  of  that  state,  but  not  known 
to  our  law.  That  the  plaintiffs  would  be  entitied  to  sue  here 
in  their  own  names  for  the  recovery  of  property  the  titie  to 
which  vested  in  them  by  the  assignment,  we  do  not  doubt,  for 
such  would  be  the  legal  effect  and  legal  remedy  given  by  our 
law  to  the  transfer  of  the  title  to  personal  property. 

But  it  seems  to  us  quite  another  thing  to  authorize  them  to 
sue  in  their  own  names  upon  a  contract  of  the  insolvent  here, 
by  virtue  of  the  statute  of  Massachusetts.  The  distinction, 
we  think,  is  plain  and  clear.  The  real  owner  of  a  note  or 
bond,  made  to  another,  not  negotiable,  or  not  legally  assigned, 
might  maintain  trover  for  the  conversion  of  it;  but  if  he 
wished  to  enforce  payment  by  the  maker  or  obligor,  he  must 
sue  in  the  name  of  the  payee  or  obligee.  We  have  felt  every 
inclination  to  get  over  this  objection,  if  possible,  for  it  ia 
merely  technical;  but  we  are  satisfied  that,  upon  principle,  the 
right  to  sue  by  the  plaintiffs  in  their  own  names  exists  only 
by  force  of  the  statute  of  Massachusetts,  and  cannot  be  re- 
garded as  operative  beyond  the  territorial  force  of  the  statute,, 
and  that  in  this  state  we  can  give  no  other  force  to  the  assign- 
ment than  to  any  legal  assignment  of  the  same  debt  here,  and 
that  the  remedy  must  be  pursued  here  in  the  name  of  the  ae- 
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«ignor.  The  case  of  Pickering  y.  Fi$h^  6  Vi  102,  seems  fully 
to  support  this  conclusion.  That  was  an  action  upon  a  bond 
given  bj  the  defendant,  as  sheriff  of  the  comity  of  Grafton, 
New  Hampshire,  to  the  treasurer  of  the  state,  for  the  faithfdl 
and  due  execution  of  his  office,  and  setting  forth  a  breach  of 
duty  by  the  defendant,  as  sheriff,  in  not  collecting  and  return* 
ing  an  execution  in  favor  of  one  Moore.  It  was  conceded  that, 
by  the  statutes  of  New  Ebtmpshire,  such  an  action  could  be 
sustained  there,  but  it  was  held  not  to  lie  in  this  state.  The 
whole  subject  is  most  ably  examined  and  elucidated  in  the 
opinion  given  by  Phelps,  J. 

The  very  point  here  raised  has  often  been  before  the  courts 
in  this  country,  and  fix>m  the  examination  we  have  been  able 
to  give  to  it,  we  think  the  great  bala^ice  of  judicial  opinion  is 
adverse  to  the  maintenance  of  such  action  in  the  name  of  the 
foreign  assignee. 

In  Orr  v.  Amoryj  11  Mass.  26,  it  was  decided  that  the  assignees 
of  an  insolvent  debtor  in  Pennsylvania  could  not  maintain  an 
action  in  their  own  names  against  a  debtor  of  the  assignor  in 
Massachusetts. 

In  Bird  v.  Caritat^  2  Johns.  842  [8  Am.  Dec.  483],  it  was 
held  that  an  action  in  the  name  of  an  English  bankrupt  was 
properly  brought,  instead  of  being  brought  in  the  name  of  his 
assignees.  In  the  opinion  given  by  Kent,  C.  J.,  it  is  said  that 
the  courts  here  will  give  effect  to  the  title  of  the  foreign  assign- 
ees,  but  that  the  mode  of  proceeding  must  be  governed  by  the 
law  of  the  place  where  the  suit  is  brought,  and  as  the  debt  was 
not  assignable  at  common  law,  nor  by  the  law  of  New  York,  the 
assignees  could  not  sue  in  their  own  names. 

80  in  Rayrrumd  v.  Johnson^  11  Johns.  488,  the  plaintiff  had 
become  an  insolvent  under  the  insolvent  law  of  New  Jersey, 
but  it  was  held  that  this  action  in  New  York  was  properly 
brought  in  his  name,  and  not  in  the  name  of  his  assignee. 

This  same  doctrine  is  laid  down  in  MerricVs  Estate^  6  Watts 
A  S.  9,  and  incidentally  stated  in  many  other  cases. 

The  whole  subject  is  folly  examined  by  Judge  Story  in  his 
Conflict  of  Laws,  and  all  the  authorities  collected  and  examined. 
He  says,  section  665:  ^'And  this  rule  [that  choses  in  action  are 
not  assignable]  is  applied  to  assignments  of  cboses  in  action, 
made  in  foreign  countries,  although  the  assignee  might  bo 
entitied  to  found  an  action  thereon  in  such  foreign  country  in 
his  own  name,  in  virtue  of  such  assignment.  For  such  have 
been  thought  to  belong,  not  so  much  to  the  right  and  merit  of 
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the  claim  as  to  the  fbnn  of  the  remedy.  Thus  it  has  been  held 
that  a  Scotch  assignee  of  a  bankrupt  could  not  maintrfiin  a  suit 
in  hit  own  name  in  England  for  a  chose  in  action  of  the  bank- 
rupt which  was  admitted  to  pass  under  the  assignment  In 
America,  contradictory  decisions  haye  been  made  upon  the 
same  point,  some  decisions  affirming  and  others  denying 
the  right  of  the  assigned  to  sue  in  his  own  name,  though  the 
weight  of  authority  must  now  be  admitted  to  be  against  the 
right."  But  by  an  examination  of  the  cases  cited  by  Judge 
Story  to  this  section,  I  do  not  find  any  case  where  it  has  been 
decided  that  such  foreign  assignee  can  maintain  an  action  at 
law  here  in  his  own  name. 

It  is  said  by  judges  in  many  of  the  cases,  that  our  courts  will 
respect  the  rights  of  the  6>reign  assignee,  and  that  he  will  be 
permitted  to  sue  in  our  courts,  etc.,  but  generaUy  all  these 
dicta  occur  where  the  general  efiect  of  such  foreign  assignment 
was  under  consideration,  and  whether  the  foreign  assignee  had 
here  any  rights  under  it,  and  not  where  any  question  arose  as 
to  the  form  in  which  his  remedy  must  be  pursued.  Such, 
generally,  are  the  cases  which  the  industrious  examination  of 
the  plaintiffs'  counsel  has  brought  to  our  attention.  We  are 
not  aware  of  any  case  in  this  country  where  the  foreign  as- 
signee has  been  allowed  to  sustain  an  action  at  law  in  his  own 
name  on  a  non-assignable  chose  in  action  due  the  bankrupt. 
The  only  English  case  which  seems  to  warrant  such  an  action 
is  O^Callaghan  v.  Thomond^  3  Taunt  82,  where  it  is  said  that 
the  court  held  that  the  assignee  of  an  Irish  judgment  (which 
is  assignable  in  Ireland),  could  maintain  an  action  in  his  own 
name  in  England.  On  an  examination  of  that  case,  it  does 
not  appear  very  distinctly  what  was  decided,  though  the  court 
intimated  such  an  opinion.  But  Judge  Story  says  of  this  case 
''that  it  seems  to  stand  alone,  imd  therefore  can  scarcely  be 
thought  unexceptionable  in  point  of  authority."  He  quotes 
Folliott  v.  Ogden^  1  H.  Black.  18%  and  Wolff  v.  Oxholn^  6  Mau. 
&  Sel.  99,  as  opposed  to  it  The  case  otJeffery  y.  McT(iggari^ 
Id.  126,  the  case  of  the  Scotch  assignee,  seems  directly  op- 
posed to  it. 

There  are  many  other  cases  which  support  the  same  general 
view  of  what  pertains  to  the  remedy  merely,  and  therefiora 
gofvemed  by  the  law  of  the  forum. 

In  New  York,  it  has  been  held  that  a  note  in  form  negotia- 
ble, executed  in  Connecticut  (by  the  law  of  which  state  such 
note  could  not  be  negotiated  so  as  to  entitle  the  assignee  to 
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€oe  in  his  own  name  there),  might  be  sued  in  the  name  of  the 
indorsee  in  the  courts  of  New  York 

So  in  the  same  state  it  has  been  held  that  upon  an  instm- 
ment  executed  in  Virginia,  having  a  scroll  in  the  place  of  a 
fleal,  and  which  by  the  law  of  Virginia  is  equivalent  to  a  seal, 
the  action  must  be  brought  upon  it  as  a  simple  contract:  TTar- 
ren  v.  Lyneh^  5  Johns.  239. 

A  similar  decision  was  made  in  New  Hampshire:  Dougku 
▼.  Oldham,  6  N.  H.  150. 

The  same  principle  has  been  decided  in  Maryland:  TraAer 
▼.  Everhart,  8  Gill  A  J.  234. , 

The  judgment  below  we  regard,  therefore,  as-enoDeoos,  and 
the  same  is  reversed,  and  the  case^  remanded. 

BrrBATsaBHOBiAL  Bivior  or  Smaamnwa  m  ImoLvsiror  Aim  Bin- 
BvnoT,  Ain>  lOB  BnniiT  or  CBBnTOBS:  See  note  to  Hasi^ord y^Pokm^  miit, 
p.  S04;  also  Abrakamr.  Pimton,  20  Am.  Dec.  738;  Sobkmm t.  Onwder,  17 
Id.  702;  and  as  to  the-i^hleC  the  awlgniw  ia  bankrnptqr  to  aaeb  Me  Boimm 
Sid.  081. 


Whbbleb  V.  Whbeloge. 

[a  vnMoirr,  141] 

OsaLABAXiinr  n  Acnooi  loa  BBiAnif  or  WAsaunnr  or  Souxoni  or 
HoBS%  wUdi  aUipgea  thai  the  hone  waa  unawind,  la  anffioiaDt  wiiluNit 
apeoii^yiiig  the  partieular  kind  of  imaoandiiaaa. 

b  n  Ko  Vakeaboi  to  'Bbotb  nur  Svlub  or  Hosas  RtntMSBTm  and 
wazzanted  the  animal  to  be  aoondt  ao  far  aa  he  knew,  and  that  in  faet  he 
knew  him  tobennaooady  in  an  aotion  for  falae  and  fraadnlani  lepieaen 
tationa  of  the  aonndnaaa  of  the  hofie^  Joined  with  a  ooonft  lor  a  lidae  war> 
tmoty  of  aoondnaaa  with  knowledge  of  the  nnioandii— ■ 

Case.    The  fiicts  are  stated  in  the  cpinioin. 
N.  A.  Taylor  and  E.  E.  French^  for  the  plaintiit 
JL  (7.  Wueloekf  in  pnfpria  penona. 

By  Coort,  Kbixogh},  J.  This  is  an  action  on  the  case  for  a 
ftlse  warranty  of  soondness  on  the  saloof  a  horse.  The  plain- 
tiff's declaration  contains  three  counts.  In  the  county  coort^ 
the  defendant  demurred  to  the  [third  count,  and  pleaded  the 
general  issue  to  the  first  and  second  counts.  Upon  the  demur- 
rer, the  court,  pro  forma,  adjudged  the  third  count  insufficient; 
and  the  issue  of  &ct  was  tried  by  the  court. 

The  first  question  arising  under  the  plaintiff 'a  exceptions 
relates  to  the  correctness  of  the  judgment  rendered  on  the  de* 
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murrer.  The  only  cause  of  demurrer  to  the  third  count  which 
is  assigned  by  the  defendant  is,  that  this  count  does  not  alleg^ 
or  set  forth  in  what  the  particular  unsoundness  of  the  horses 
consisted,  and  the  case  o{  Martin  v.  Blodgety  1  Aik.  375,  is  cited 
to  show  that  this  omission  has  been  recognized  by  this  court 
as  a  cause  of  demurrer.  This  count  is  in  substance  a  copy 
from  a  form  given  in  Chitty's  Pleading,  and  it  is  stated  by 
that  author  in  his  note  to  the  form  of  the  declaration  in  oMump- 
8it,  on  a  warranty  of  soundness  on  the  exchange  of  horses  (3 
Ch.  PI.  141),  that,  in  an  action  for  a  false  warranty  of  sound- 
ness, the  particular  unsoundness  need  not  be  stated,  it  being 
sufficient,  in  general,  to  assign  the  breach  in  the  negative  of 
the  words  of  the  contract,  and  the  authorities  fully  recognize 
this  as  a  settled  rule  of  pleading:  Harris  v.  Mantle^  3  T.  R, 
807;  BradshavPa  CasCy  9  Co.  60  b;  Com.  Dig.,  tit.  Pleader,  C^ 
45.  The  case  of  Martin  v.  Blodget,  1  Aik.  Sf  5,  decided  that  a 
general  averment  of  unsoundness  was  not  sufficient,  and  that 
it  was  necessary,  in  assigning  the  breach,  to  specify  the  par- 
ticular unsoundness  complained  of,  or  the  declaration  would 
be  bad  upon  demurrer.  But  in  the  case  of  Parlin  v.  Bundy^ 
18  Vt.  582,  the  rule,  as  stated  by  Chitty,  was  recognized  as 
being  correct,  and  although  the  question  in  that  case  arose,  not 
upon  demurrer,  but  on  a  motion  in  arrest  of  judgment,  the 
decision  is  not  put  upon  that  ground,  and  it  must  be  consid- 
ered as,  in  effect,  overruling  the  case  of  Martin  v.  Blodget,  1 
Aik.  875.  It  may  be  conceded  that  the  cause  of  action  should 
be  fully  and  specifically  disclosed  for  the  information  of  the 
defendant,  but  we  think  that  the  breach  is  well  assigned  when 
assigned  in  the  negative  of  the  terms  of  the  contract.  Under 
the  present  rules  of  pleading  in  England,  in  an  action  for  a 
breach  of  a  warranty  of  soundness  of  a  horse,  whore  the  declara- 
tion was  in  the  usual  form,  containing  a  general  allegation 
that  the  horse  was  unsound,  the  court  have  refused,  even  on 
the  affidavit  of  the  defendant  that  he  was  not  aware  of  the 
nature  of  the  unsoundness  complained  of,  to  order  the  plaintiff 
to  give  particulars  of  the  unsoundness,  on  the  ground  that 
though  it  might  be  clear  that  the  horse  was  not  sound,  there 
might  be  difficulty  in  saying  in  what  the  unsoundness  con- 
sisted, and  that  it  would  be  unfair  to  the  plaintiff  to  confine 
him  to  a  particular  statement  of  the  cause  of  unsoundness: 
Pylie  V.  Stephen,  6  Mee.  &  W.  813.  With  this  view  of  the 
established  rules  and  precedents  of  pleading,  we  think  thai 
the  county  court  erred  in  sustaining  the  demurrer. 
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This  conclusion  necessarily  involves  a  reversal  of  the  judg- 
ment below,  but  the  exception  taken  by  the  plaintiff  on  the 
trial  of  the  issues  joined  on  the  first  and  second  counts  having 
been  fully  argued,  we  have  thought  it  proper  to  express  our 
opinion  respecting  that  question.  The  second  count  sets  up  as 
the  cause  of  action  certain  alleged  false  and  fraudulent  repre- 
sentations merely,  known  to  be  such  by  the  defendant,  and 
willfdlly  made,  whereby  the  plaintiff  was  defrauded,  and  it 
does  not  refer  to  any  warranty;  and  the  first  count  is  substan- 
tially for  a  false  warranty,  alleging  the  scienterj  and  fraud 
thereby.  The  warranty  and  the  representations  complained 
of  are  alleged  to  have  been  made  without  any  qualification. 
On  the  trial,  the  plaintiff  proved  the  warranty  or  representa- 
tion by  the  defendant,  upon  which  he  relied  for  a  recovery,  to 
have  been  that  "  the  horse  was  sound  and  right  every  way,  so 
far  as  the  defendant  knew.''  The  court  ruled  that  the  proof 
did  not  support  the  declaration.  It  was  held  in  Went  v.  Emery ^ 
17  Vt.  583  [44  Am.  Dec.  356],  that  if,  in  an  action  on  the  case 
br  a  deceit  in  the  sale  of  a  horse,  the  declaration  allege  an 
ibsolute  representation  of  soundness,  and  a  scierUer  by  the 
iefendant  of  its  falsity,  and  the  proof  shows  that  the  represen- 
tation by  the  defendant  was  that  the  horse  was  sound  '^  so  far 
as  he  knew,''  and  the  plaintiff  also  prove  that  the  defendant  in 
&ct  knew,  at  the  time  of  making  the  representation,  that  the 
horse  was  unsound,  this  would  be  no  variance;  since  a  repre- 
sentation of  absolute  soundness  and  a  representation  thus 
qualified,  which  the  defendant  knew  at  the  tiqie  of  making 
it  to  be  false,  bind  the  defendant  to  the  same  extent.  When 
the  plaintiff  relies  upon  proof  of  false  and  fraudulent  rep- 
resentations merely,  and  not  on  the  breach  of  an  express 
warranty,  as  the  ground  of  his  action,  the  fraud  is  the 
same,  so  far  as  liability  is  concerned,  whether  the  representa- 
tion be  that  the  horse  is  absolutely  sound,  or  only  that  he  is 
sound  so  far  as  the  defendant  knows,  if,  at  the  time  of  making 
it,  the  defendant  in  fact  knew  that  it  was  false.  We  regard 
the  principle  settled  in  the  case  of  West  v.  Emery^  17  Vt.  583 
[44  Am.  Dec.  856],  as  applicable  to  this  case,  and  think  that 
there  was  no  variance,  in  substance,  between  the  plaintiff's 
proof  and  his  declaration  in  respect  to  the  false  warranty  or 
representation  of  soundness,  if  such  warranty  or  representation 
was  made  by  the  defendant  with  knowledge  of  its  falsity — the 
gist  of  the  action  being  the  tort  in  making  the  false  represen- 
tation knowingly — and  it  appears  in  the  case  that  the  plain* 
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tiff's  teetimony  tended  to  show,  not  only  that  the  hone  wms 
unsonndy  but  also  that  the  defendant  had  knowledge  of  Bocih 
Qneoandness* 

The  judgment  oi  the  counly  court  for  the  defendant  is 
reversed,  and  judgment  rendered  for  the  plaintiff  on  the  de- 
murrer«  and  the  cause  is  remanded  to  that  court  for  a  new  triaL 


BuuoH  or  Wamrawtt  or  Baamaram  or  Eammi  8m  JM&fU  t. 
58  Am.  Dee.  109,  note  ITft-lTtt. 


Whttb  V.  SmoNDs,  Gonant^  &  Go. 

m  Ynafcnrr,  naj 

Wiuui  Oasi  IsvoLmro  Two  qe  Mobb  Tbwcts  is  QusHimD  to  Jfxn^ 
with  eridanoe  tending  to  nigtain  them  all,  and  m  gHieral  Tevdiot  ia  m* 
dared,  aodi  yerdiotia|irima>Iicf8  0vid«Qoe  that  aU  the  iaaoea  were  f^^ 
In  faTor  of  the  party  for  whom  it  is  xendared;  and  when  »  Jodgment 
on  anoh  a  Terdiot  ie  preeanted  by  him  to  defeat  a  geouvary  in  a  aahee- 
qnent  rait  brooght  on  the  aame  cause  of  aotian,  the  hnzden  of  proving 
tiiat  the  Terdiot  in  the  fixet  anit  was  rendered  npon  an  inoe  preeenting 
only  a  temporary  bar,  and  that  anch  bar  haa  bean  ainoe  removed,  or  haa 
oeaaed  to  operate,  is  thrown  npon  the  plaintiff.  If  a  party  against 
whom  such  a  Terdiot  is  rendered  would  aToid  this  eflSoot  of  a  general 
Terdiot^  he  nmst  see  to  it  that  the  jnxy  by  their  Terdiot  dedare  upon 
what  isme  it  is  rendered. 

Whkbb  JuDQicxiiT  m  Fbima  FAon  Bab,  and  No  Bvidehcs  ra  Owwebmd 
to  remoTO  soch  bar,  it  is  jnst  as  conolnsiTe  as  a  matter  of  faot  as  thoii|^ 
it  was  ahaolntely  oonolnsiTe  as  a  matter  of  law. 

Assumpsit.    The  opmion  states  the  case. 
21  P.  Bedfiddy  for  the  plaintiff. 
Peek  a/nd  Colbyj  for  the  defendants* 

By  Court,  Pibbpqint,  J.  This  was  an  action  of  cusiimfMtl 
brought  on  three  promissory  notes. 

For  a  defense,  the  defendants  relied  on  a  judgments  rendered 
in  their  fovor,  in  the  sta]»  of  Massachusetts,  in  a  suit  on  the 
same  notes,  brought  in  the  name  of  William  H.  Baxter,  as 
evidence,  and  to  sustain  it,  introduced  a  copy  of  the  record  of 
such  judgment,  accomjyanied  with  evidence  tending  to  show 
that  the  suit  there  was  tried  upon  two  issues,  one  denying  the 
merits  of  the  plaintiff's  claim,  and  the  other  only  presenting 
a  temporary  bar  to  the  plaintiff's  recovery.  Also,  that  upon 
the  trial  evidence  was  introduced  by  them  on  both  issues,  as 
to  the  three  notes,  and  that  a  general  verdict  was  returned  in 
their  fevor,  on  which  judgment  was  rendered. 
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The  defendants  also  introdnced  evidence  tending  to  show 
thaty  by  the  law  of  Massachusetts,  snch  a  judgment  wonld  be 
oondnsive  in  their  favor,  in  a  suit  like  the  present  brought 
there. 

The  oonrt  charged  the  jury,  that  if  they  found  that  in  the 
trial  of  the  case  in  Massachusetts,  the  defendants  gave  evi- 
dence upon  the  issue  on  the  merits,  and  the  question  therein 
was  submitted  to  the  jury,  and  they  rendered  a  general  ver- 
dict in  favor  of  the  defendants,  and  judgment  was  rendered 
thereon,  such  judgment  was  conclusive  in  favor  of  the  defend- 
ants in  this  action,  although  the  question  was  also  submitted 
to  the  jury  on  the  other  issue,  not  affecting  the  merits. 

When  a  case  is  submitted  to  the  jury  involving  two  or  more 
issues,  with  evidence  tending  to  sustain  them  all,  and  a  gen- 
eral verdict  is  rendered,  such  verdict  is  prima  fiicie  evidence 
that  all  the  issues  were  found  in  favor  of  the  party  for  whom 
the  verdict  is  rendered.  And  when,  as  in  this  case,  a  judg- 
ment on  such  verdict  is  presented  by  the  defendants  to  defeat 
a  recovery  in  a  subsequent  suit  brought  on  the  same  cause  of 
action,  the  burden  of  showing  that  the  verdict  in  the  first  suit 
was  rendered  upon  an  issue  presenting  only  a  .temporary  bar, 
and  that  such  bar  has  since  been  removed,  or  has  ceased  to 
operate,  is  thrown  upon  the  plaintiff.  This  principle  is  fully 
recognised  in  Squires  v.  WhippUj  2  Vt.  Ill;  and  in  Dixon  v. 
Sindear,  4  Id.  854  [24  Am.  Dec.  616]. 

If  a  party,  against  whom  a  verdict  is  rendered,  would  avoid 
this  effect  of  a  general  verdict,  it  is  incumbent  on  him  to  see 
to  it  that  the  juiy  by  their  veidict  declare  upon  what  issue  it 
is  rendered. 

But  it  is  said  the  county  court  erred  in  charging  the  jury 
that  the  judgment  was  conclusive  in  favor  of  the  defendants 
in  this  action. 

What  the  law  of  Massachusetts  is  on  this  subject,  or  which 
branch  of  the  tribunal  is  to  decide  the  matter — ^the  court  or  the 
jury — are  questions  which  it  is  not  necessary  for  us  now  to  de- 
termine, ioasmuch  as  no  evidence  was  offered  by  the  plaintiff 
tending  to  show  that  the  verdict  in  Massachusetts  was  rendered 
upon  any  other  issue  than  that  as  to  its  merits. 

If  the  plaintiff  had  offered  evidence  upon  that  point,  and 
the  court  had  excluded  it,  or  if  they  had  admitted  it  and  then 
charged  the  jury  that  the  judgment  was  conclusive,  in  the 
language  given  in  the  bill  of  exceptions,  or  if  we  could  see 
from  the  manner  in  which  the  case  is  made  up  that  the  plain* 
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tiff  had  omitted  to  introdace  eyidence  upon  this  point  In 
consequence  of  the  ruling  of  the  court,  the  question  would  then 
arise  as  to  the  conclusive  legal  effect  of  that  judgment. 

Nothing  of  this  kind  appears  in  the  case;  but  on  the  other 
hand,  it  is  quite  apparent  that  the  plaintiff  relied  entirely  upoa 
the  fikct  that  the  verdict  in  Massachusetts  might  have  been 
returned  upon  the  issue  that  presented  only  a  temporary  bar, 
and  therefore  could  have  no  effect  to  prevent  or  embarrass  his 
recovery  in  this  suit.  In  this  state  of  the  case,  it  is  entirely 
immaterial  whether  the  judgment  be  regarded  as  absolutely 
conclusive  or  only  prima  facie  so,  inasmuch  as  a  prima  faeU 
bar,  without  anything  to  remove  it,  is  just  as  conclusive  in 
this  case  as  a  matter  of  fact  as  though  it  was  absolutely  ccm- 
elusive  as  a  matter  of  law,  and  fully  justified  the  court  in  tell- 
ing the  jury  that  it  was  conclusive  in  favor  of  the  defimdants  in 
this  action. 

The  judgment  is  affirmed. 

JuDGMKHT,  WHIN  Bab  TO  SuBsiQUKHT  Aohovx  866  Lofd  ▼.  Okadbcmui, 
ee  Am.  Deo.  290^  note  296^  where  oHier  oeeee  aie  oolleeted. 

VxBDior  NOT  OovMBSsa  Issnn:  See  SeUb  ▼.  AUmm,  02  Am.  Dea  883»  noto 
396^  where  other  oaees  are  ooUeetecL 

Whbbn  FLADiTnnr  Subs  vob  Two  qb  Mobi  Causm  of  Action  prqperij 
jollied,  to  whioh  the  defendant  pleada  the  general  iasne,  if  the  jnzy  in  their 
▼erdiot  aUow  him  a  speoified  number  of  hii  oanaea  of  aotion  and  aay  nothing 
•a  to  the  othera,  the  verdict  ia  aoffioient  to  aathoriae  a  Judgment  for  him  te 
the  extent  to  which  it  finda  for  him,  and  wiU  bar  a  aeoond  action  for  the 
canaea  of  action  not  mentioned  in  ezpreea  worda  in  aaid  verdiat:  WkHdk  t. 
Trmm,  02  Am.  Dec  778. 


Wait  v.  Biohajudson. 

fBS  VBBMOirr,  190.] 
OfM  Tenant  nr  Ck)MMON  ov  Land  gannot  MAnvTAnr  TaaatAaB  Quau 
Claubux  FnaoiT  againat  another  for  entering  npon  the  common  property, 
claiming  exdnaive  ownerahip  of  the  whole,  and  catting  and  carrying 
away  aU  the  timber  thereon. 

Trespass  qiLare  claiiaum  fregiL  The  opinion  states  the  case. 
Oeorge  N.  Daley  for  the  plaintiff. 

William  Heyward,  for  the  defendants. 

By  Court,  Barrett,  J.  The  declaration  in  this  case  was  not 
furnished  to  the  court,  but  it  was  treated  in  the  argument  as 
being  in  trespass  guare  claiuum.  The  statement  of  agreed  facta 


Aug.  I860.]  Wait  v.  Richabdbon.  628 

4diow8  thaty  at  the  time  of  the  alleged  tiespasBi  the  parties  held 
title  to  the  locm  in  juo  in  undivided  moieties,  thus  being  ten- 
ants in  common;  that  the  plaintiff  was  in  adverse  possession, 
•claiming  the  whole  lot;  that  the  defendant  Richardson  also 
•claimed  the  whole  lot  under  a  deed  from  Sheafe,  and  that  he, 
with  the  other  defendants  as  his  servants,  entered  upon  said 
lot  under  his  said  claim,  and  cut  and  carried  awaj  the  timber 
iStom  all  of  said  lot. 

The  only  question  discussed  at  the  bar  was,  whether  the 
plaintiff  was  entitled  to  maintain  this  form  of  action  for  said 
acts  of  the  defendants. 

In  the  case  of  Booth  v.  AdamB^  11  Vt  166  [84  Am.  Dec.  680], 
it  was  held,  in  the  language  of  the  reported  opinion,  that  '^  one 
tenant  in  common  of  land  cannot  maintain  trespass  against 
his  co-tenant,  unless  he  is  expelled  from  the  common  estate,  or 
deprived  of  tiie  common  enjoyment." 

That  seems  to  have  been  an  action  of  trespass  de  bonis.  The 
decision  of  that  case  upon  its  foots,  irrespective  of  the  peculiar 
form  of  expression  in  which  it  was  announced,  would  seem  to 
be  a  conclusive  authority  against  the  plaintiff  in  the  present 
case;  for  if  trespass  de  bonis  would  not  lie,  a  foriiori  trespass 
qttare  elausum  would  not. 

It  is  undoubtedly  true  that  the  language  of  the  decision 
above  cited,  and  the  remarks  of  the  judge  in  the  discussion  of 
the  subject,  had  exclusive  reference  to  the  action  then  under 
consideration,  both  in  its  form  and  substance;  yet  as  that  lan- 
guage is  general,  and  does  not  expressly  restrict  itself  to  that 
form  of  the  action  of  trespass,  the  urgency  with  which  the 
learned  cotmsel  pressed  upon  the  court  the  right  of  the  plain- 
tiff to  TnftinfiAin  this  actiou  has  led  us  to  suspect  that  they  re- 
gard the  language  of  that  decision,  and  the  remarks  of  the 
judge  in  drawing  up  the  opinion,  as  designed  to  indicate  that 
the  action  of  trespass  qiMre  elausum  may  be  brought  by  one 
tenant  in  common  against  his  co-tenant  as  well  as  trespass  de 
bonis.  The  cases  cited  by  the  plaintiff's  counsel  to  show  that 
trespass  or  ejectment  might  lie  in  favor  of  a  tenant  in  common 
against  his  co-tenant  do  not  sustain  that  proposition. 

Not  one  of  them  was  trespass  quare  clausumj  but  all  were 
•ejectment  or  writ  of  entry.  The  language  of  Judge  Williams 
in  Kirby  v.  MayOj  13  Vt.  103,  is  cited.  He  announced  in  gen- 
eral terms  a  very  old  and  well-established  doctrine,  that ''  the 
possession  of  a  tenant  in  common,  as  well  as  that  of  a  tenant 
jit  will,  may  become  adverse,  so  that  his  co-tenant  or  the  land* 
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lord  may  treat  him  as  a  trespasser,  and  maintain  an  actioa 
against  him  as  such."  And  in  conseqnence  of  such  adven» 
possession  by  the  defendant  in  that  case,  the  eonrt  held  thai 
the  plaintiff  had  lost  his  right  in  common  to  the  property  in 
question.  We  think  it  clear  that  the  learned  jndge  did  not 
intend,  by  using  the  term  ^'  trespasser/*  to  convey  the  idea  that 
the  party  might  be  pursued  by  a  technical  action  of  trespass; 
and  that  he  did  not  so  mean  in  saying  that  an  action  might  be- 
maintained  against  him  as  such  trespasser.  In  our  opinion, 
ail  that  he  meant  was,  that  a  tenant  in  common  might  be^ 
transcending  his  right  as  such  tenant  by  the  character  of  the 
possession  he  was  holding,  and  therein,  in  the  generic  and 
untechnical  sense  of  the  term,  be  trespassing  upon  the  right  of 
his  co-tenant;  as  would  be  true  in  the  case  of  an  ouster.  In  such 
case,  the  party  whose  right  was  thus  trespassed  upon  might 
maintain  an  action  against  his  co-tenant  on  account  of  such 
transcending  of  legal  right.  But  we  think  it  was  not  designed 
to  indicate  the  form  of  action  which  would  be  proper,  under  the 
rules  of  the  law,  in  such  case. 

We  have  taken  occasion  to  examine  all  the  cases  cited,  and 
also  to  look  into  some  of  the  older  as  well  as  some  of  the  more 
modem  books.  In  Co.  lit.,  sec  822,  it  is  said:  ''If  two  have  an 
estate  in  common  for  term  of  years,  etc,  and  one  occupy  all 
and  put  the  other  out  of  possession  and  occupation,  he  which 
is  put  out  of  occupation  shaU  have  against  the  other  a  writ  of 
yectione  fimus  of  the  moiety,"  etc  Section  823:  ''  In  the  samft 
manner  it  is,  when  two  hold  the  ownership  of  the  lands  or 
tenements  during  the  nonage  of  an  infsmt,  if  the  one  oust  the 
other  of  his  possession,  he  which  is  ousted  shall  have  a  writ  of 
ejectment  cb  yarcb,  etc.,  ....  but  no  action  of  trespass  {vidir- 
licet)  qttare  dausum  9uvm  fregit^  etc,  for  that  each  of  them  msY 
enter  and  occupy  in  common,  etc.,  per  my  et  per  touty  the  land 
and  tenements  which  they  hold  in  common.''  In  Haywood  v. 
DavieSj  1  Salk.  4,  it  was  agreed  that  in  trespass  the  defendant 
cannot  plead  in  abatement  that  he  is  tenant  in  common  with 
the  plaintiff,  because  he  may  give  it  in  evidence,  and  that  will 
prove  him  not  guilty. 

In  Sel.  N.  P.  1847,  it  is  said  that  one  tenant  in  commoa 
cannot  bring  an  action  of  trespass  against  his  co-tenant,  be- 
cause each  of  them  may  enter  and  occupy,  etc.,  per  my  el  per 
Cottt,  the  lands  and  tenements  which  they  hold  in  common. 
In  Cvbiit  V.  Porter^  8  Bam.  &  Cress.  257,  littledale,  J.,  says: 
''If  there  has  been  an  actoal  ouster  by  one  tenant  in  common, 
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ejectment  will  lie  at  the  suit  of  the  other.  Bat  I  am  not 
aware  that  trespass  will  lie,  for  in  trespass  the  hreaking  and 
entering  is  the  gist  of  the  action;  expulsion  or  onster  is  mere 
aggravation  of  the  trespass.  If  the  original  entry,  therefore, 
be  lawful,  trespass  will  not  lie."  That  was  trespass  quare 
clatwum,  by  one  tenant  in  common  against  another,  for  pulling 
down  a  partition  wall  that  was  property  in  common.  In  C«f- 
Ong  y .  Rochwoodj  2  Pick.  443,  which  was  trespass  qwire  elatmin^ 
Wilde,  J.,  says:  '^It  is  a  sufficient  justification  for  the  defend- 
ant that  he  and  those  under  whom  he  holds  had  an  estate  in 
common  with  the  plaintiffs." 

It  was  decided  in  OoodiiOe  y.  Tomb9^  8  Wils.  118,  that  after 
a  recovery  in  ejectment  'by  a  tenant  in  common  against  his 
co-tenant,  an  action  of  trespass  for  the  mesne  profits  would 
lie  between  the  same  parties.  So  far  as  I  have  examined, 
that  seems  to  be  the  first  case  of  the  kind  that  the  boooks  show 
to  have  been  maintained  for  mesne  profits.  It  is  regarded  as 
an  exception  to  the  established  rule,  and  seems  designed,  in 
connection  with  the  modem  action  of  ejectment  in  England 
(in  which  the  term  only  and  nominal  damages  can  be  re- 
covered), to  supply  the  place  and  office  of  the  old  ejectment 
at  common  law,  in  which  mesne  profits  were  recoverable  by  way 
of  damage.  In  this  action  of  trespass  for  mesne  profits,  the 
prior  recovery  in  ejectment  is  conclusive  in  favor  of  the  plain- 
tiff, of  his  right  to  recover  such  damage  as  he  can  show  by 
having  been  kept  out  of  the  common  property,  including  the 
mesne  profits.  It  is  obvious  that  this  all  proceeds  upon  a 
ground  and  gist  of  action  very  different  froib  a  trespass  by 
breaking  and  entering  the  plaintiff's  close.  It  seems  to  be 
adopted  by  the  courts,  as  a  kind  of  necessary  complement  to 
the  modem  ejectment  in  England,  necessary  in  order  to  afford 
the  plaintiff,  recovering  in  ejectment,  adequate  means  of 
remedy  for  the  invasion  of  his  rights,  as  established  by  the 
judgment  in  ejectment. 

The  mere  entry  upon'  the  common  land  by  one  of  the 
tenants,  and  cutting  and  canying  off  the  timber  therefrom,  is 
nowhere  treated  as  giving  to  the  other  tenant  the  right  to 
maintain  an  action  of  trespass  of  any  kind,  and  least  of  all 
could  it  give  the  right  to  maintain  trespass  qu.  d.  Superadd 
the  fact  which  is  shown  in  this  case,  that  the  plaintiff  herself 
was  all  the  while  in  possession  of  the  property,  claiming  to 
hold  it  adversely  to  the  defendant,  in  exclusive  ownership,  and 
the  entire  lack  of  ground  for  maintaining  this  action,  either 
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upon  principle'  or  precedent,  is  very  palpable:  See  1  Swift's 
Dig.  614. 

The  manner  in  which  the  subject  of  trespass  to  real  prop- 
erty is  presented  in  Hammond's  N.  P.  161  (a  book  remarkable 
for  philosophical  and  logical  method  in  propounding  and 
developing  legal  principles),  makes  palpable  the  paradox  in- 
volved in  the  idea  of  the  right  of  a  tenant  in  common  to  main- 
tain trespass  qu.  d.  against  his  co-tenant.  ''In  every  case 
where  one  man  has  a  right  to  exclude  another  from  his  real, 
immovable  property,  the  law  encircles  his  estate,  if  it  be  not 
already  inclosed,  with  an  imaginary  fence,  etc.,  ....  and 
entitles  him  to  a  compensation  in  damages  for  the*  injury  he 
sustains  by  the  act  of  another  passing  through  the  boundary, 
denominating  the  injurious  act  a  breach  of  the  indosure."  It  is 
fundamental  in  the  law  of  the  subject  that  one  tenant  in  com- 
mon has  no  right  to  exclude  the  other  from  the  common  prop- 
erty. Hence  any  inclosure  of  it,  whether  by  the  imaginary 
fence  that  the  law  constructs,  or  by  a  real  one  constructed  by 
the  hands  of  men,  defines  no  right  in  exclusion  of,  and  con- 
stitutes no  barrier  against,  either  of  the  common  tenants;  and 
of  course,  the  passing  through  such  boundary  by  either  of 
them  would  be  no  breach  of  the  inclosure,  and  could  give  no 
right  of  action  in  trespass  quare  claumtm  fregit. 

It  is  needless  to  pursue  the  discussion  further.  As  before 
remarked,  the  case  cited.  Booth  v.  Adama^  11  Yt.  156  [84  Am. 
Dec.  680],  seems  to  us  to  be  a  conclusive  authority  against 
this  action,  as  it  stands  upon  the  agreed  statement  of  facts. 
With  that  decision  upon  the  point  then  under  judgment^  we 
are  well  satisfied. 

Judgment  affirmed. 

Aonom  bt  Ozra  Tuf ant  ut  Common  ▲oaznbt Anoebbe:  Sao  /^t.  Ookm^ 
bei,  73  Am.  Deo.  660,  note  666^  where  other  oaeee  are  ooUeeted. 

Onn  Tenant  or  Common,  Who  has  bnin  Gdstid  bt  bib  Co^tbnant, 
nmy  mii^iTifadn  ejectment:  BuU^kuon  ▼.  Ohcue,  63  Am.  Dec  646^  note  660^ 
where  other  caaee  are  coUected.  And  a  tenant  in  wimmon,  who  ia  esolmled 
by  hia  oo-teoant  from  the  whole  of  the  premiaes,  may  maintain  trwuMii  ftuart 
tkmimn/rtgU:  SUhwa^  t.  Brovm,  12  AUen,  88^  where  the  ooort  reler  to  tbt 
liiooipal  oaaob  bnt  dadine  to  follow  it. 
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[8S  ysBMom,  811.] 
DlOLABATIORa  OF  PBBSON  TbHDINO  TO  ShOV  THAT  Hx  HAD  KVOWLSDOI  OF 

Cebxain  Fact  are  admissible  in  e^denoe  for  the  pmpoae  of  proriiig 
that  he  had  such  knowledge  when  he  made  them. 

pAnovT  OB  DxposiT  OF  Laud  Damages  ib  Cokdition  Pbboidxnt  to  the 
Testing  of  title  in  a  railroad  oompany  to  lands  taken  for  their  road,  ot  of 
any  right  in  them  to  oanstmot  their  road,  and  if  they  prooeed  in  sndi 
oonstmotion  without  sndhpayznent  or  deposit^  tb^  are  trespassera.  Bat 
the  owner  of  the  land  may  waire  this  condition  even  by  paroL 

OwHXB  OF  Laitd  Taxxh  foji  Railboad  oanhot  Maibttazv  TBsaPAfls  om 
BraonnDT  therefor  after  the  road  is  canstmcted  and  pat  in  qperation, 
upon  bis  failare  to  obtain  payznent  of  bis  land  damages,  where  he  has  ao- 
qnieeoed  in  the  ooenpation  of  the  bmd  for  the  coostrnetion  of  the  roa4 
without  prepayment  of  snch  damages  under  an  agreement  for  the  fntore 
payment  thereof  by  the  company. 

NoracB  TO  Labobxbs  Bmflotid  xr  Cohtbaotoe  Enoaobd  m  Cokstbuct- 
INO  BAZUtOAD^  given  by  the  owner  of  the  land  tsken  for  the  road,  for- 
bidding their  working  on  the  road  until  his  damages  were  paid,  is  not 
sufficient  to  enable  him  to  maintain  ejectment  for  the  land  taken  after  the 
road  has  been  built  and  put  in  operation,  especially  where  he  gives  such 
notice  on  one  occasion  only,  snd  for  many  years  takes  no  effectual  steps 
to  stop  the  proceedings  of  the  company  or  to  enforce  snch  payment. 

Ejbgtmbnt.  Plea,  the  general  iseue.  On  the  trial,  it  was 
admitted  that  the  premises  described  in  the  declaration  origi- 
nally belonged  to  the  plaintiff,  and  that  they  were  taken  by  the 
Western  Vermont  Railroad  Company  in  1850,  for  the  purposes 
of  their  road,  the  construction  of  which  was  completed  in  1851. 
The  parties  disagreeing  as  to  the  price  of  ^he  land,  the  defend- 
ants procured  the  damages  to  be  appra'^d  by  commissioners 
as  prescribed  by  law.  This  appraisal  ^as  made  on  the  fourth 
of  September,  1851;  on  the  fourteenth  of  October  following,  the 
plaintiff  appealed  from  the  award  of  the  commissioners,  and 
on  the  twenty-fourth  of  May,  1853,  a  reappraisal  took  place, 
by  which  the  sum  of  two  thousand  and  fiffy  dollars  was 
awarded  to  the  plaintiff  for  his  damages;  this  award  was  con* 
firmed  by  the  court  in  December,  1854.  And  it  was  also 
admitted  that  the  land  had  been  used  for  the  purposes  of  a  rail- 
road track  up  to  the  time  of  the  triaL  The  plaintiff  introduced 
evidence  tending  to  show  that  he  had  never  been  paid  the 
damages  awarded  to  him,  and  rested  his  case.  The  defendants 
gave  in  evidence  a  written  contract  signed  by  the  plaintiff, 
in  which  he  agreed  to  accept  stock  of  the  company  in  pay- 
ment of  his  land  damages.  They  also  gave  evidence  tending 
to  show  that  they  had  been  ready  and  willing  to  give  the  plain* 


628       McAlTLAT  V.  Wbstbbn  YEBMOirr  B.  EL  Co.     [Yennonti 

tiff  the  stock,  but  that  he  refused  to  accept  or  receive  the  same. 
The  plaintiff  claimed  that  the  contract  given  in  evidence  by 
the  defendants  was  obtained  bj  fraudulent  representatiiinB  and 
concealment  in  regard  to  the  location  of  the  road,  made  by 
Martin  C.  Deming,  who,  during  the  survey  and  construction  of 
the  Western  Vermont  railroad,  was  a  director  of  the  company 
residing  in  the  vicinity  of  the  premises.  He  also  offered  in 
evidence  the  testimony  of  one  Lathrop  to  show  certain  declara- 
tions of  said  Deming,  the  substance  of  which  is  stated  in  the 
opinion.  The  defendants  objected  to  the  admission  of  these 
declarations,  but  the  court  admitted  them.  There  was  no  evi- 
dence that  the  plaintiff  ever  interposed  in  any  way  to  prevent 
the  occupation  of  the  land  for  the  purposes  of  the  road,  other- 
wise than  by  forbidding  the  hands  employed  on  the  road,  as 
stated  in  the  opinion.    Other  tacts  appear  from  the  opinion. 

Edward  J.  Phdpa^  for  the  defendants. 

A.  L.  Miner  and  A.  JS.  Cfardner,  for  the  plaintiff. 

By  Court,  Bedsteld,  C.  J.  The  commencement  of  the  coor 
struction  of  the  defendants'  road  was  before  damages  weie 
appraised,  which  was  on  the  fourth  of  September,  1851.  The 
location  and  survey  of  the  road  was,  of  course,  before  work 
began,  and  so  is  the  date  of  the  writing  signed  by  the  plaintiff. 
But  it  was  not,  in  fact,  signed  by  the  plaintiff  until  about  the 
time  of  the  first  appraisal.  The  construction  of  the  road  was 
completed  in  1851,  and  it  immediately  went  into  operation  and 
has  so  continued  until  the  present  time. 

The  first  question  which  arose  in  the  trial  of  the  action  was 
in  relation  to  the  declarations  of  Martin  C.  Deming,  a  director 
of  the  company,  as  to  his  knowledge  of  the  claim  of  the  plain- 
tiff, that  the  road  should  be  located  in  a  particular  place,  or 
else  that  he  would  not  take  stock  for  his  land  damages,  and 
that  it  had  not  been  so  located,  and  his  consequent  expecta- 
tion that  he  would  not  accept  the  stock,  the  declarations  being 
before  the  alleged  fraud  and  deception  practiced  by  said  Dem- 
ing in  inducing  the  plaintiff,  as  he  claims,  to  sign  the  agree- 
ment to  accept  stock.  We  do  not  regard  these  declarations 
as  mere  admissions  of  the  agent  of  the  company.  They  are 
facts  in  themselves,  that  is,  knowledge  of  the  location  of  the 
road,  and  that  it  was  in  a  place  where  the  plaintiff  did  not 
desire  it,  and  that  if  its  location  there  was  Imown  to  him,  he 
would  not  accept  the  stock  of  the  company  for  damages.  If, 
instead  of  these  admissions  or  declarations,  it  had  been  shown 
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that  some  person  gave  DemiDg  notice  of  these  facts  near  the 
time  of  his  alleged  fraud  practiced  upon  the  plaintiff,  there 
oould  be  no  qnestion  of  the  importance  and  competency  of  the 
evidence.  But  the  real  inquiry  is,  whether  the  fact  that,  at  the 
time  he  induced  the  plaintiff  to  sign  the  agreement  he  knew 
that  the  road  was  located  where  the  plaintiff  did  not  desire  it, 
and  represented  to  the  plaintiff  that  it  was  laid  in  another 
place,  and  where  he  did  desire  it,  in  order  to  obtain  the  plaintiff's 
signature  to  the  agreement,  is  comi)etent  to  go  to  the  jury. 
The  most  satisfactory  evidence  of  such  knowledge  is  his  own 
declaration  to  that  effect  Some  one  might  have  informed 
Doming  of  this  fact,  and  he  not  tmderstand  them,  or  he  might 
possibly  understand  them  precisely  contrary  to  the  facL  But 
there  is  no  possibility  that  he  would  state  a  fact  of  which  he 
had  no  knowledge. 

2.  It  being  admitted,  as  it  seems  to  be,  that  the  plaintiff  had 
full  knowledge  of  the  proceedings  of  the  company  to  locate  and 
construct  their  road  upon  his  land,  before  and  during  all  the 
time  of  the  construction,  and  that  he  did  not  interfere  in  any 
way  to  prevent  the  occupation  of  the  land  for  the  purposes  of 
the  road,  otherwise  than  by  forbidding  the  hands  working  on 
the  road  until  his  damages  were  paid,  and  that  on  a  single 
occasion,  it  becomes  an  important  inquiry  whether  he  can  now 
Tnaint4iin  ejectment  for  the  land  by  reason  of  the  non-payment 
of  his  damages.  This  is  certainly  a  question  of  some  prac- 
tical importance,  but  does  not  api)ear  to  have  been  distinctly 
submitted,  in  any  form,  to  the  jury,  although  the  requests  of 
the  defendants'  counsel  sufficiently  point  towards  the  question. 

There  can  be  no  doubt,  upon  ihe  state  of  facts  detailed  in 
the  case,  that  the  jury  must  have  come  to  the  conclusion  that 
the  plaintiff  made  no  objection  to  having  the  road  constructed 
where  it  was  located,  except  to  the  workmen  upon  a  single  oc- 
casion. This  is  not  sufficient  objection,  for  two  reasons:  1. 
It  was  not  made  in  the  proper  quarter  to  the  proper  agents  of 
the  company.  These  workmen  were  in  no  sense  either  the 
agents  or  the  servants  of  the  company;  they  were  the  mere  ser- 
vants of  the  contractor.  And  in  addition  to  this,  being  upon 
a  single  occasion,  it  is  quite  susceptible  of  the  construction 
that  upon  all  other  occasions  the  plaintiff  not  only  made  no 
remonstrances,  but  that  he  virtually  assented  to  the  construc- 
tion and  operation  of  the  road.  The  fact  that  no  effectual  steps 
were  taken,  either  to  stop  the  proceedings  of  the  company  or 
enforce  the  payment  of  land  damages,  for  a  great  number  of 
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years,  and  eren  for  a  considerable  period  after  the  final  assess- 
ment, confirms  this  yiew.  Under  this  state  of  facts,  the  ques- 
tion arises,  Can  the  plaintiff  maintain  ejectment  until  his  land 
damages  are  paid,  or  the  company  have  acquired  title  by  the 
statute  of  limitations  ?  This  seems  to  have  been  the  view  of 
the  plaintiff  in  bringing  the  action,  and  it  seems  to  have  been 
viewed  much  in  the  same  light  at  the  trial.  But  we  are  unable 
to  adopt  this  conclusion. 

It  is  undoubtedly  true  that,  according  to  our  general  railroad 
statutes  and  the  special  charters  in  this  state,  the  payment  or 
deposit  of  the  amotmt  of  the  land  damages,  assessed  or  agreed, 
is  a  condition  precedent  to  the  vesting  of  the  title,  or  of  any 
right  in  the  company  to  construct  their  road,  and  that  if  they 
proceed  in  such  construction  without  this,  they  are  trespassersi 
and  this  has  been  repeatedly  so  held  by  this  court 

This  may  have  led  to  the  misapprehension  in  the  present 
case.  But  it  is  certainly  a  very  serious  misapprehension.  In 
these  great  public  works,  the  shortest  period  of  clear  acquies- 
cence, so  as  fairly  to  lead  the  company  to  infer  that  the  party 
intends  to  waive  his  claim  for  present  payment,  will  be  held 
to  conclude  the  right  to  assert  the  claim  in  any  such  form  as 
to  stop  the  company  in  the  progress  of  their  works,  and  espe- 
cially to  stop  the  running  of  the  road  after  it  has  been  put  in 
operation,  whereby  the  public  acquire  important  interests  in  its 
continuance.  The  party  does  not,  of  course,  lose  his  claim  or 
the  right  to  enforce  it  in  all  proper  modes.  He  may  possibly 
have  some  rights  analogous  to  the  vendor's  lien  in  England, 
and  hem,  until  the  legislature  cut  it  off.  But  it  is  certain,  ac- 
cording 0  the  English  decisions,  that  he  cannot  stop  the  works, 
and  esp  .dally  the  trains  upon  the  road,  if  he  has,  in  any  sense, 
for  the  shortest  period,  clearly  given  the  company,  either  by 
his  express  assent  or  by  his  silence,  to  understand  that  he 
did  not  intend  to  object  to  their  proceeding  with  their  con- 
struction  and  operation. 

And  laying  tiie  written  agreement  wholly  out  of  the  case, 
there  is  a  good  deal  in  the  case  which  looks  as  if  the  company 
were  fairly  justified  in  supposing  the  plaintiff  did  not  object, 
and  was  therefore  willing  that  they  should  go  forward  in  the 
construction  of  their  road,  if  they  would  only  agree  to  pay 
him  the  money  for  his  land  damages.  He  does  not  seem  to 
have  insisted  that  the  first  appraisal  should  be  deposited 
during  the  pendency  of  the  appeal,  and  before  the  work  pro- 
ceeded further.    His  great  desire  seems  to  have  been  that  the 
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damages  should  be  agreed  upon,  and  that  he  should  be  released 
from  all  claim  under  the  written  agreement  to  accept  stock. 
To  this  extent,  his  remonstrances  were  loud  and  sufficiently 
intelligible.  And  if  it  should  appear  that  he  also  made  him- 
self well  understood  by  the  company,  or  their  proper  agents, 
acting  on  their  behalf  in  these  matters  at  the  time,  in  regard 
to  insisting  upon  the  payment  or  deposit  of  his  land  damages, 
according  to  the  statute  and  before  the  works  proceeded,  and 
that  the  company  understood  at  the  time  that  they  were  pro- 
ceeding in  defiance  of  his  remonstrances,  and  upon  their  own 
responsibility  merely  from  first  to  last,  it  is  certainly  not  neces- 
sary to  assert  here  that  they  are  not  liable  now  in  trespass 
and  ejectment.  The  English  courts,  certainly  those  of  equity, 
do  not  give  much  countenance  to  the  idea  of  stopping  the 
operation  of  a  railway  for  any  mere  informality  in  the  or* 
ganization  of  the  company,  or  in  the  construction  of  their  road, 
or  in  taking  land.  Lord  Cottenham,  chancellor,  says,  in  Duke 
of  Leeds  v.  Earl  of  Amherst,  2  Phill.  Ch.  117, 128:  "  If  a  party, 
having  a  right,  stands  by  and  sees  another  dealing  with  the 
property  in  a  manner  inconsistent  with  that  right,  and  makes 
no  objection  while  the  act  is  in  progress,  he  cannot  afterwards 
complain." 

In  the  present  case,  it  is  not  precisely  a  parol  license  un* 
der  which  the  company  claim  to  have  built  the  road.  Their 
record  title  to  the  land  would  be  complete,  with  the  addition 
of  the  fact  of  payment,  or  the  deposit  of  the  amount  of  the 
appndsaL  That  is  a  fact  resting  always  in  pais.  And  being 
so,  although  a  condition  precedent,  it  may  be  waived  by  the 
party  in  whose  fisivor  it  exists,  and  this  by  parol  merely.  The 
waiver  may  be  by  parol  as  well  as  the  performance.  And 
the  waiver  may  be  partial  as  well  as  total.  If  there  was  then 
a  waiver  in  fact,  either  express  or  implied,  by  acquiescence  in 
the  proceedings  of  the  company,  to  the  extent  of  not  insisting 
upon  prepayment  as  a  condition  precedent,  but  consenting  to 
let  the  damages  be  and  remain  a  mere  debt,  with  or  without  a 
lien  upon  the  road-bed,  as  the  law  may  turn  out  to  be,  then  it 
is  impossible  to  regard  the  defendants,  in  any  sense,  in  the 
light  of  trespassers,  or  liable  in  ejectment.  One  might  as  weU 
expect  to  assert  a  mechanic's  lien  upon  railway  structures, 
which  cannot  be  done.  In  Z>tmn  v.  North  Missouri  R.  12.,  24 
Mo.  493,  it  is  decided  that  such  lien  cannot  exist,  both  on  ac- 
count of  the  nature  of  the  works  and  the  public  interest  in 
them:  Redfield  on  Railways,  231,  510. 

Judgment  reversed,  and  case  remanded. 


■■ 
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Patmsht  fOB  Land  Taxxn  ior  Public  Ubb  is  Ck)KDinoN  Pbwbdbhtto 
Tasino:  SeeBensk^  ▼.  Mwniain  Lake  Water  Ok,  73  Am.  Doc  675,  note  688^ 
whore  othorcaoeo  are  ooUeotod.  A  railroad  company  has  no  right  to  tiJce  aad 
Ntam  a  man's  land  for  the  nae  of  its  road  withoat  paying  for  it:  Daifkm  etc: 
M,  R.  Co.  T.  Lewkm^  20  Ohio  8t.  414^  dtingthe  principsl 


Webster  v.  Hildreth  and  Wife. 

HmnAHi^  BT  Impbotdto  bd  Wob's  Labi>  wiTHOirr  Aft  Aobbmebt 

HEB»  through  trostees  or  oth«rwisO|  that  his  Ubor  and  mon^  ezpeoded 
thereon  shoold  vest  in  him  any  interest  therein,  or  entitle  him  to  any 
daim  against  or  oompensation  from  her  property,  gains  no  rjj^t  or  titie 
to  her  land  which  his  creditors  can  reach  by  attachment^  or  by  like  aid 
of  a  ooort  of  equity. 

Bill  in  chancery.    The  opinion  states  the  case. 
Cooper  and  BarUetty  fbr  the  orator. 
Edwards  and  Stewarty  for  the  defendants. 

By  Oonrt,  Aldib,  J.  In  1844,  Thomas  Fisk  deeded  to  Us 
daughter  Lacinda,  the  wife  of  Nathaniel  Hildreth,  a  wild  lot 
of  land  in  Charleston.  EQldreth  and  wife  (the  defendants) 
moved  on  to  the  lot,  and  have  since  lived  on  it;  have,  with  the 
help  of  their  children,  cleared  up  a  large  part  of  it,  erected 
buildings,  and  made  valuable  improvements.  The  lot  was 
originally  worth  about  two  or  three  hundred  dollars,  and  is 
now  valued  at  twelve  or  fifteen  hundred  dollars,  the  increased 
value  being  in  part  from  the  rise  of  the  land  in  price,  and  part 
in  the  improvements. 

Hildreth,  the  husband,  has  by  his  labor  and  money  contrib- 
uted to  the  improvements.  But  during  the  whole  time,  the  title 
to  the  land  has  always  been  in  the  wife — ^it  so  appearing  of 
record,  and  being  so  generally  known. 

The  orator,  having  a  debt  against  the  husband,  sued  it,  ob> 
tained  judgment,  and  levied  the  execution  on  seven  undivided 
twelfth  parts  of  the  farm  so  belonging  at  law  to  the  wife,  claim- 
ing that  the  husband's  labor,  earnings,  and  money  have  con- 
tributed to  the  improvements  and  made  up  eight  twelfths  of 
its  present  value,  and  that  he  has  thereby  an  undivided  equita- 
ble interest  to  that  extend  in  the  farm. 

This  bill  is  brought  to  confirm  the  title  of  the  orator  to  the 
undivided  interest  he  has  levied  upon,  and  to  obtain  a  partition 
of  the  land  between  him  and  the  wife,  in  proportion  to  their 
alleged  interests. 
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The  bill  states  that  the  hasband  has  invested  his  money  and 
property  in  his  wife's  farm  with  the  intent  to  defraud  his 
creditors.  Bat  we  do  not  find  any  such  intent  or  fact  proved, 
and  it  is  wholly  denied  in  the  answers.  The  answers  allege 
that  the  hasband  has,  with  his  wife  and  foar  minor  sons,  lived 
on  the  farm  and  cleared  and  improved  it  in  order  to  get  a 
living,  and  promote  the  comfinrt  and  wel&re  of  the  &mily. 
No  agreement  is  alleged  to  have  existed  in  any  form  between 
the  hasband  and  wife,  through  trustees  or  otherwise,  that  his 
labor  and  improvement  of  the  fiirm  should  vest  in  him  any 
interest  in  the  fieurm,  or  entitle  him  to  any  claim  against  or 
compensation  from  her  property.  Without  such  an  agreement 
in  some  legal  form,  we  do  not  perceive  how  he  could  get  any 
equitable  claim  upon  the  farm.  He  would  be  but  a  volunteer, 
knowingly  contributing  to  the  improvement  of  his  wife's  estate, 
and  without  any  expectation  of  compensation.  The  wife  could 
not  prevent  him  from  doing  such  voluntary  service  for  her 
benefit.  Clearly  he  has  no  right,  legal  or  equitable,  to  claim 
compensation  for  services  so  rendered.  If  so,  deeds  and  settie- 
ments  for  the  separate  use  of  the  wife  would  be  of  but  littie 
avail,  and  husbands  would  have  the  power  to  improve  their 
wives  out  of  their  estates. 

Nor  can  the  creditor  have  any  greater  right  against  the 
wife's  estate  than  the  husband  has.  No  fraud  was  practiced 
on  him.  He  was  not  induced  to  give  the  husband  a  false  credit, 
for  he  knew  the  land  belonged  to  the  wife.  Morally,  the  hus- 
band may  have  acted  wrong,  in  the  eyes  of  creditors,  in  bestow- 
ing his  labor  upon  the  iraprovement  of  his  wife's  land,  rather 
than  in  the  acquisition  of  property  which  could  be  attached. 
But  for  this  preference  of  themselves  to  their  creditors,  the  law 
has  still  left  many  opportunities  for  debtors,  and  equity  has 
no  jurisdiction  to  appropriate  to  the  benefit  of  creditors  prop- 
erty which  the  law  has  not  made  attachable;  or  to  compel  men 
to  work  for  their  creditors  who  may  perversely  prefer  to  work 
for  the  benefit  of  their  wives  and  children,  and  leave  honest 
debts  unpaid:  Pierce  v.  Pierce,  25  Vt.  511. 

In  White  V.  Hildrethj  32  Vt.  265,  in  Orleans  county,  we  held 
that  the  rents  and  profits  of  this  land  could  not  be  attached 
by  a  creditor  through  the  trustee  process  against  one  to  whom 
the  farm  was  leased.  It  would  seem  absurd  to  hold  that  the 
land  itself  could  be  taken  by  creditors  of  the  husband,  while 
its  rents  and  profits  could  not. 

The  right  of  a  tenant  or  claimant  of  land  to  betterments  has 
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no  analogy  to  this  case.  The  claim  to  betterments  existsoolj 
where  they  were  made  by  one  snppoemg  at  the  time  he  made 
them  that  he  had  a  good  title.  Mere  voltrnteers,  who  know 
they  have  no  title,  have  no  such  right. 

In  another  view,  the  orator's  bill  is  mitenable.  The  hns-^ 
band,  even  if  he  had  an  equitable  interest  or  claim  as  against 
the  wife,  had  no  attachable  interest.  But  it  is  snperflnoos  to 
pursue  his  view  of  the  subject. 

The  whole'  proceeding  by  the  creditor  has  no  legal  basis  t» 
rest  upon  as  against  the  wife's  rights. 

The  decree  dismissing  the  bill  is  affirmed. 


Cbxditob  ov  Hubbavd  GAHVor  SuBjsur  Tf>  BD  DmiVD  lMno\ 
mt  Wnn's  Laitds  made  by  him  without  any  pwtioipttioii  hj  har  in  any  ia- 
trnitionalwigpS'  See  i^oMaaoa  ▼.  J?ii^foian»  61  Am.  Beo.  177»  nota  179;  BMrM|l 
▼.  Oc^ln,  63  Id.  280.  Whera  tha  legal  title  to  ywyntiy  ia  in  lika  wifa,  m 
againat  lier  hoaband,  it  oannot  be  aeiaed  to  aatiafy  hia  dabta  without  pvoel 
that  in  the  givan  oaaa  har  title  ia  merely  colorable  and  fraadnlant  aa  againil 
hia  craditora:  Voorheet  ▼.  Bfrneateej^  16  WalL  82,  dting  the  prinoi^al  caaa.  A 
hnaband  haa  a  right  to  work  on  hia  wifa'a  Und,  and  thateby  incraaaa  ita  vafaH^ 
and  aneh  inoreaaa  oannot  be  reached  by  hia  erediton^  either  at  law  or  in 
eqniiy:  /Vemo  ▼.AioSI^  66  Vi.  867;  ifoofv  v.  Xonqptei,  80  Ind.  801,  bott  «il> 
ing  the  principal  caae. 

WhSV  Winii  PnOFBBT7  SUBJBOV  ID  SUUUTKUI  lOB  HDISAflDli 
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Etanb  v.  Teabur. 

tU  QSARAll,  Slt.1 

KazrUp  if  or  Amurr^  n  Boon)  to  MAimAiv  bb  Ixwamt  GnuHOBir 
f«i  tfaoBi^  tfa^nmy  h>T6  property  <rf  thdr  onm.  Tba  oonrt  willt  boir- 
•TWy  aaihoriM  the  inoome  arisng  from  the  eetntei  of  the  inbate  to  bo 
■ppUad  to  their  mpport,  wbeDerer,  under  all  the  oircmnitenoei^  it  i^ 
peers  to  be  proper. 

Whebb  FATHn»  BATiNo  a  ms  Tomm&Bxm  TBorwaerr  or  bd  Ibiabv 
OsiLrauDr,  mekes  no  application  to  the  ooort  daring  hia  lif e-time  to  hafo 
like  income  of  sooh  property  appropriated  to  their  anpport^  and  makeo  no 
charge  against  them  for  their  sopport  or  edneation,  his  estate^  after  hio 
death,  wfll  not  be  allowed  anything  for  their  support  withoat  the  clear- 
est proof  that  Jnstioe  rsqnires  ik  In  SBoh  a  casc^  the  faOMr  will  bo 
ticated  as  agnardian,  and  his  aeocvnts  will  be  settled  on  the  prineiplio 
epplicahle  to  goardians'  aoocvnts. 

Bill  filed  by  the  administrator  and  some  of  the  children  of 
William  Bvang,  deceased,  against  his  widow  and  other  chil- 
dren, for  a  settlement  and  distribution  of  his  estate.  The 
widow,  thinking  that  the  administrator  did  not  attend  to  the 
interests  of  the  estate,  took  upon  herself  its  defense.  The  only 
matters  of  controversy  related  to  the  profits  of  certain  property 
belonging  to  two  of  the  children  of  said  Evans,  derived  from 
their  grandmother,  which  was  in  his  possession  and  managed 
by  him.  Evans  had  been  married  tturee  times.  The  mother 
of  the  second  wife  left  by  her  will  certain  real  estate  and  slaved 
to  her  daughter  for  life,  and  after  her  death  to  her  children. 
This  property  went  into  the  possession  of  Evans  during  the 
life-time  of  his  wife,  and  after  her  death  he  continued  to  hold 
it,  and  rented  out  the  houses,  and  seems  to  have  generally 
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hired  out  fhe  slaTes.  ThecommiBcdoner,  to  whom  tne  acoountB 
were  referred,  made  his  report,  settling  the  acoomit  on  the 
principle  applicable  to  guardians'  accounts.  He  ascertained 
the  amount  due  from  Evans  for  the  rent  of  the  houses  to  be 
one  thousand  one  hundred  and  seventy-seven  dollars  and  forty- 
three  cents,  and  for  the  hire  of  the  slaves  six  thousand  two 
hundred  and  eighty-two  dollars  and  sixty  cents,  a  part  of 
this  latter  sum  being  for  hires  and  interest  thereon,  the  actual 
amount  for  which  the  slaves  were  hired  not  being  proved  bu1 
estimated  by  the  witness.  Mrs.  Evans  excepted  to  the  report^ 
because:  1.  Nothing  was  allowed  to  Evans  for  the  mainte- 
nance and  education  of  said  in£Emt  children;  2.  He  was  chaiged 
with  interest  on  the  profits  of  their  estate  whilst  they  were 
living  with  him;  8.  He  was  charged  with  interest  on  conjec- 
tural hires.  The  court  overruled  the  exceptions,  and  gave  a 
decree  against  the  estate  of  Evans  for  two  thirds  of  the  amount 
reported,  the  other  third  belonging  to  him  as  the  heir  and  dis- 
tributee of  the  child  who  had  died.    Mrs.  Evans  appealed. 

August  and  Bafidolph^  for  the  appellant. 

Sieger y  for  the  appellees. 

By  Court,  Robbbtson,  J.  The  fiEither,  in  this  casey^iendered 
himself  responsible  as  the  guardian  de  facto  of  two  of  his  infant 
children,  by  retaining  in  his  possession  the  lands  and  slaves 
to  which  they  became  entitled  on  the  death  of  their  mother, 
and  receiving  the  rents  and  hires.  His  accounts  as  such 
guardian  have  been  settled  in  a  suit  brought  after  his  death 
by  his  administrator.  Exceptions  have  been  taken  to  this 
settlement  by  his  widow,  who  has  taken  upon  herself  the  de> 
fense  of  the  estate,  because,  as  she  alleges,  the  administrator 
has  £EkiIed  to  protect  it  as  he  ought  to  have  done  from  the 
claims  asserted  against  it. 

The  objection  to  the  compounding  of  interest,  and  to  the 
charge  of  interest  upon  conjectural  rents  and  hires,  cannot  bo 
sustained.  The  charges  of  interest  are  in  conformity  with  the 
rule  which  has  been  established  for  the  settlement  of  the  ac- 
counts of  guardians;  and  one  who  makes  himself  guardian  de 
facto  is  certainly  not  entitled  to  be  treated  with  more  favor 
than  if  he  had  been  legally  appointed. 

The  only  question  in  the  case  about  which  there  can  be  any 
doubt  is,  whether  the  estate  should  be  allowed  credit  for  the 
support  and  education  of  the  children  out  of  the  income  of 
their  property. 


Jan.  I860.]  Evans  v.  Peabcs.  687 

• 

A  &ther,  if  of  ability,  is  bound  to  maintain  his  infimt  cfail- 
dren,  even  though  they  may  have  property  of  their  own. 

The  coortf  however,  will  look  with  liberality  to  the  circam* 
stances  of  each  particular  case,  and  to  the  respective  estates  of 
fiither  and  children,  and  will  authorize  the  income  arising  from 
the  estates  of  infEuits  to  be  applied  to  their  support,  whenever, 
under  all  the  circumstances,  it  appears  to  be  proper.  But 
when  the  application  to  allow  the  income  so  to  be  appropriated 
is  not  made,  as  it  ought  to  be,  in  advance,  and  is  delayed,  as 
it  has  been  in  this  case,  until  after  the  guardianship  has  ter* 
minated,  the  court  will  not  permit  it  without  the  clearest  proof 
that  justice  requires  it. 

Such  proof  is  not  furnished  in  thb  case.  One  of  the  infiEmts 
was  kept  at  work  as  an  apprentice  at  the  trade  of  his  fiEither 
for  several  years;  during  which  period  his  services  must,  at 
the  least,  have  been  worth  his  support  It  is  not  alleged  that 
the  father  was  at  any  extraordinary  expense  for  the  support  or 
education  of  either  of  these  children;  and  there  is  nothing  in 
the  case  from  which  it  can  be  inferred  that  he  did  not  consider 
himself  of  sufficient  ability  to  support  and  educate  them  in  the 
same  way  thai  he  did  his  other  children,  or  that  he  designed 
to  put  them  on  a  different  footing  in  this  respect.  It  is  very 
possible  that  he  was  not  fdlly  aware  of  the  extent  of  his  respon* 
sibility  as  their  guardian.  He  must  have  known,  however, 
that  he  was  liable  to  them  to  some  extent,  yet  there  is  not  the 
slightest  indication  of  any  intention  to  offset  this  liability,  or 
to  make  a  charge  against  them  in  any  form  for  their  support 
or  education.  The  fact  that  no  such  charge  was  intended 
would  not,  it  is  true,  be  conclusive  against  its  allowance,  if  it 
ai)pears  to  be  proper;  but  it  is  a  strong  circumstance  to  show 
that  it  is  not  proper;  that  he  not  only  considered  himself  to 
be,  but  really  was,  of  ability  to  maintain  his  children  out  of 
his  own  means,  and  that  he  did  so  maintain  them. 

If  any  other  person  had  acted  as  their  guardian,  it  would 
hardly  be  contended  that  the  income  of  their  property  in  the 
hands  of  such  guardian  could  now  be  subjected  to  reimburse  to 
his  estate  the  expenses  incurred  by  him  in  maintaining  them; 
and  I  cannot  see  how  the  fikct  that  he  was  himself  both  lather 
and  guardian  could  give  him  any  right  to  use  their  income  that 
he  would  not  have  possessed  if  the  guardianship  had  been 
in  other  hands. 

The  objection  to  the  charge  of  interest  against  the  guardian 
while  his  wards  lived  with  and  were  supported  by  him,  rests 
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subBtanlially  on  the  eame  ground  with  fhe  cUim  to  charge  far 
their  support  out  of  the  income  of  their  estate;  for  the  inter- 
est is  part  of  their  income. 
I  am  of  opinion  to  afiirm  the  decree. 

Daniel  and  Momcure,  JJ.,  concurred  in  the  opinion  of 

ROBBBTSON,  J. 

Decree  affirmed. 


Dorr  OF  Fathkb  to  liAnrrAor  his  Mnroa  CBnjxHDr:  See  OiU  ▼.  Rmai, 
73  Am.  Baa  73»  note  77»  where  other  caiee  are  ooUeetod.  A  Cridiery  if  of 
•hilityy  ia  bound  to  maintain  hia  infant  ohildren,  eren  thoo^  they  may  have 
property  of  their  own:  (;r(^  ▼.  Pmf ,  22  Gratt  80;  SHgler  w,  SUgier,  17  'VtL 
171»  both  dting  the  principal  oaae. 

LiABmrr  ov  Qvabdian  Who  Ezfutdb  Mobb  than  Irnxxn  ov  Wabd^ 
Bratb:  See  PkaUp9  ▼.  Z>aioi$,  62  Am.  Deo.  472;  note  474.  In  no  oaae  will 
an  aUowanoe  be  made  to  a  guardian  for  the  mainteaanoe  of  hia  waid  aftar 
the  goardianahip  haa  terminated,  without  the  deareet  proof  that  JnaHoe  re- 
^piiM  it:  SUgltr  ▼.  S^ghr^  77  Va.  171,  dting  the  principal  oaae. 

Trb  nmraiPAL  can  n  DmnioniBHBD  in  JETanaar  ▼•  Ong^  76  Va.  7S7. 


BeNNBTT   V.  TOLEB. 
ru  Obattax,  fiS&i 
DuaoimcAn  Bos  of  Wokav  Taxbs  Bquallt  with  keb.  Lioiznun 
GHnj>BXir  under  a  deriae  from  her  father  to  her  for  life,  and  at  her 
death  the  property  to  be  equally  divided  among  her  children. 

Appeal  from  the  decree  of  the  circuit  court  of  Pittsylvania, 
in  a  suit  instituted  by  the  children  of  Henry  Toler,  deceasedi 
against  Grafton  Bennett  and  others.  Henry  Toler,  the  father 
of  the  plaintiffs,  was  the  illegitimate  child  of  Mary  Bennett, 
mentioned  in  the  opinion.  The  court  below  decreed  in  favor 
of  the  plaintiffs,  and  the  defendants  appealed.  The  other 
tBuatB  are  stated  in  the  opinion. 

Read^  and  Maefartand  and  Roberts^  for  the  appellants. 

Orattanj  for  the  appellees. 

'  By  Court,  Allen,  P.  This  case  arises  upon  the  sixth  clause 
of  the  will  of  Joseph  Toler,  deceased.  By  that  clause,  he  gave 
to  his  daughter  Mary  Bennett  the  land  on  which  she  then 
lived,  and  certain  slaves;  and  the  clause  concluded  with  these 
words:  ''My  will  is,  at  the  death  of  my  daughter  Maxy  Ben- 
nett, that  the  land  and  negroes  given  to  her  shall  be  equally 
divided  amongst  her  children."    At  the  testator's  death,  his 
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•daughter  was  married  to  Lewis  Bennett,  by  whom  she  had 
seyeral  legitimate  children.  Previous  to  her  marriage,  she 
had  an  illegitimate  child  by  another  man.  The  will  bean 
<late  the  tenth  of  July,  1818,  and  was  admitted  to  probate  the 
fifteenth  of  November,  1819.  At  the  death  of  the  testator,  the 
legitimate  children  and  the  bastard  son  were  all  living.  And 
the  only  question  is,  whether  the  illegitimate  child  took  a 
vested  interest,  equally  with  the  lawful  children  of  Mary  Ben- 
nett, under  this  clause  of  their  grandfather's  will.  It  is  said  in 
2  Jarman  on  Wills,  2  Perkins's  Am.  ed.,  94,  ^'  to1)e  an  established 
rule,  that  a  gift  to  children,  sons,  daughters,  or  issue,  imports 
prima  faeis  legitimate  children  or  issue,  excluding  those  who 
are  illegitimate,  agreeable  to  the  rule.  Qui  ex  danmato  eoUu 
fuucwntufj  inter  Kberos  non  eomjmterUur"  We  have  thus  the 
rule  that  such  a  gift  imports,  not  absolutely  but  prima  facie 
legitimate  children;  and  we  have  the  ground  on  which  it  rests 
in  the  Latin  maxim.  The  bastard  is  not  computed  amongst 
children.  "We  term  them  all  by  the  name  of  bastards  that  be 
bom  out  of  lawful  marriage: "  1  Thomas's  Co.  Inst.  116.  "A  bas- 
tard is  in  law  fuaai  nvUiue  fUuej  because  he  cannot  be  heir  to 
any : "  lit,  sec.  188.  If  possessed  of  personal  estate,  he  dies  in- 
testate and  without  wife  or  children,  the  estate  belimged  to  the 
orown;  if  of  real  estate,  it  escheated.  For  he  was  supposed  to 
have  no  relations,  no  heiis  or  next  of  kin,  except  those  arising 
from  his  own  contract  of  marriage,  his  wife  and  children,  or 
descendants. 

In  this  state  of  the  law,  when  the  courts  came  to  determine 
what  was  the  import  of  the  words  "children,"  etc.,  of  necessity 
the  word  was  construed  to  mean  such  as  the  law  recognised  as 
ohildren.  It  was  the  obvious  course  to  hold  that  where  a 
testator  was  in  the  act  of  making  a  disposition  of  his  estate, 
which  the  law  permitted,  and  used  a  word  which,  by  law, 
comprehended  one  class,  he  could  not  be  supposed  to  intend  a 
party  who  the  law  declared  did  not  belong  to  the  class  named; 
to  intend  a  person  who  in  law  was  qwui  nuOitM  fiiw^  without 
relations,  heirs,  or  next  of  kin,  except  his  own  wife  and  progeny. 
There  was  stUl  another  reason  which  would  preclude  the  court 
from  giving  such  an  enlarged  meaning  to  the  words  "children," 
etc.,  when  applied  to  the  children  or  issue  of  a  man.  How 
was  the  fact  of  paternity  to  be  ascertained,  except  by  gomg 
into  an  inquiry  which  the  court  could  scarcely  enter  into  upon 
the  construction  of  a  wilL  The  birth  of  a  child  during  a  law- 
fjoX  marriage  is  prima  fade  evidence  of  its  legitimacy.    For* 
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merly  so  strict  was  the  rule,  that  if  the  husband  be  within  the 
four  seas,  no  proof  was  admitted  to  prove  the  child  a  bastard, 
unless  in  case  of  apparent  impossibility  of  procreation;  though 
the  strictness  of  this  rule  has  long  since  been  relaxed,  and  the 
presumption  of  legitimacy  arising  from  birth  in  wedlock  may 
be  rebutted  by  circumstances  inducing  a  contrary  presuiuptiony 
as  proof  of  non-access,  etc.:  Thomas's  Co.  Inst.  109,  note  6. 
But  the  presumption  exists  until  rebutted;  and  therefore,  by 
the  use  of  the  words  ''children,''  etc.,  in  a  devise  or  bequest,  the 
testator  must  be  understood  to  mean  those  who  are  by  law 
presumed  to  be  his  children.  But  no  such  presumption  can 
arise  in  respect  to  his  illegitimate  children.  They  still  continue 
nvUius  JUivs  as  to  the  father.  There  must  be  some  recognition; 
something  to  show  that  in  the  particular  instance  he  did  intend 
to  describe  the  illegitimate  child;  and  this  intention  must  be 
arrived  at  by  some  description  which  will  serve  to  designate 
the  individual,  and  not  by  naming  a  class  which  in  law  is  not 
presumed  to  comprehend  one  of  his  condition.  In  the  con- 
struction of  wills  in  reference  to  this  as  to  other  subjects,  the 
intention  of  the  testator  controls.  The  law  contains  no  restric- 
tion upon  the  power  of  a  testator  to  devise  or  bequeath  to  a 
illegitimate  child.  If  it  appears  that  the  testator  intended  to 
make  such  a  devise,  effect  must  be  given  to  the  disposition. 

It  is  said  by  Jarman,  p.  94,  that  ^illegitimate  children, 
bom  at  the  time  of  making  the  will,  may  be  the  objects  of  a 
devise  or  bequest  by  any  description  which  will  identify  them. 
Hence,  in  the  case  of  a  gift  to  the  natural  child  of  a  man  or 
of  a  woman,  or  of  one  by  the  other,  it  is  simply  necessary  to 
prove  that  the  objects  in  question  had,  at  the  date  of  the  will, 
acqtdred  the  reputation  of  being  such  children."  In  the  same 
connection,  this  author  reviews  the  most  prominent  cases 
which  have  been  decided  on  this  question;  and  it  is  observable 
that  in  most,  if  not  all,  the  cases  cited  and  commented  on  oy 
him  (except  the  case  of  Mortimer  v.  Weat^  8  Buss.  370;  S.  C,  3 
Eng.  Ch.  370),  were  devises  or  bequests  to  the  illegitimate 
children  of  the  father,  or  of  a  woman  by  a  certain  individual 
The  case  last  mentioned  seems  to  have  been  the  first  in  which 
it  was  held  that  a  devise  to  the  children  of  a  woman,  without 
reference  to  the  father,  was  bad;  and  the  only  subsequent  case 
to  which  we  have  been  referred  of  like  import  is  Dover  v.  Alea^ 
ander,  2  Hare,  275,  S.  C,  24  Eng.  Ch.  275,  which  arose  on  the 
construction  of  a  deed. 

But  though  one  of  the  incidents,  the  uncertainly  in  regard 
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to  paternity,  does  not  exist  in  case  of  a  devise  to  the  children 
of  a  woman,  without  reference  to  the  father,  yet  the  decision 
was  the  logical  sequence  of  the  first  proposition,  that  by  law 
the  natural  child  is  jSiuB  nuOiiM,  has  no  relation,  and  cannot 
inherit  firom  or  transmit  inheritance  to  the  mother.  In  legal 
language,  he  is  not  comprehended  in  the  class  of  her  children; 
and  therefore,  as  in  the  case  of  the  pntattve  father,  the  court 
could  not  say  he  was  comprehended  in  that  class  by  the  use 
of  the  term.  Whether,  upon  a  question  of  intention,  this  was 
not  straining  the  rule  to  an  unreasonable  extent,  is  another 
question.  The  principle  is  the  same  in  both  cases.  In  con- 
templation of  law,  they  were  not  children;  and  the  use  of  the 
word  "  children ''  was  not  sufficient  to  embrace  them. 

Some  of  the  cases,  as  WUliMon  v.  Adam^  1  Ves.  &  B.  422, 
HarrU  v.  Uoydy  Turn.  &  B.  810,  8.  C,  12  Eng.  Ch.  810,  decide 
that  the  face  of  the  will  alone  can  be  looked  to  for  the  purpose 
of  ascertaining  the  intention  to  apply  to  natural  children. 
But  this  rule  has  been  innovated  upon  by  other  cases;  as, 
Beaehcroft  y.  Beaeherofty  1  Madd.  430;  Fraser  v.  Pigottj  1  Younge, 
354.  But  none  of  the  cases  interfere  with  the  general  rule 
that  illegitimate  children  may  take  if  clearly  designated  by  a 
description  which  identifies  them. 

Coke,  as  we  have  seen,  terms  all  by  the  name  of  bastards 
that  be  bom  out  of  lawftQ  marriage.  Subsequent  marriage 
and  recognition  do  not  legitimate;  children  of  marriages  within 
the  prohibited  degrees;  of  marriages  not  properly  solemnized 
in  proper  place  or  by  proper  license  or  banns;  of  a  marriage 
where  there  was  a  former  marriage,  or  where  the  parties  were 
imbecile — are  bastards;  and  therefore  inter  Ubero9  non  compu- 
tentwr:  Shelford  on  Marriage  and  Divorce,  c.  8,  pp.  164-157, 
171-178, 179, 188|  185, 186, 190;  Roper  on  Husband  and  Wife, 
486.  They  have  no  heritable  blood,  and  are  not  comprehended 
in  the  class  of  children  when  that  word  is  used  in  a  will,  where 
there  are,  or  by  possibility  may  be,  legitimate  children  to  answer 
to  the  description.  As  where  legitimate  children  were  or  might 
have  been  entitied  under  a  bequest,  this  possibility  excludes 
the  illegitimate.  Because  '^children"  in  its  primary  sense,  we 
have  seen,  if  unexplained,  imports  legitimate  children  only. 

In  Virginia,  a  child  bom  before  marriage,  bom  a  bastard,  if 
the  parents  afterwards  marry,  and  he  is  recognised  by  the 
father,  is  legitimate.  So  the  issues  of  marriages  deemed  null 
in  law  are  legitimate:  Code,  528;  or  if  a  woman  by  a  second 
maniage  which  took  place  during  the  life-time  of  the  first 
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husband.  It  would  not  be  seriously  maintained  that,  under 
this  legislation,  persons  in  this  condition  would  not,  in  this 
state,  be  comprehended  by  the  word  ''  children."  In  England, 
as  we  have  seen,  they  would  not  be,  if  there  were  legitimate 
children  or  the  possibility  of  there  being  such  children.  Yet 
both  in  England  and  Virginia,  the  intention  of  the  testator 
controls  in  the  construction  of  wills.  And  guided  by  this  rule, 
the  courts  there  hold  such  children  not  to  be  intended;  here, 
that  they  are.  And  both  are  correct;  for  where  words  are  used 
which  in  law  have  received  a  legal  signification,  the  party  is 
presumed  to  use  them  in  that  sense,  unless  the  contrary  ap- 
pears. In  England,  they  are  not  computed  as  children,  &r  not 
being  bom  in  lawful  wedlock,  the  law  does  not  presume  them 
prima  fade  to  be  children.  In  Virginia,  being  recognized  after 
marriage,  or  being  the  issue  of  a  marriage,  though  unlawfiil, 
the  law  prima  facie  presumes  them  to  be  children,  declares 
them  to  be  legitimate,  and  therefore  necessarily  computed  as 
children  whenever  the  word  is  used.  To  include  them  in 
England,  there  must  be  something  amounting  to  an  express 
designatio  peraonarum  applicable  to  them;  in  Virginia,  to 
exclude  them  from  the  class  in  which  the  law  here  compre- 
hends them,  there  must  be  something  to  show  clearly  that 
such  was  the  intention. 

This  brings  us  to  the  inquiry  as  to  the  condition  of  children 
in  Virginia  not  bom  in  wedlock  or  recognized  by  the  father 
after  marriage.  On  the  paternal  side,  their  condition  is  un- 
changed. As  to  him,  the  bastard  is  still  qtuuti  nuUiueJUius; 
the  law  indulges  no  presumption  as  to  his  paternity.  If  ac- 
knowledged by  the  &ther,  that  is  a  fetct  to  be  proved,  not  a 
presumption  of  law.  A  devise  or  bequest  to  hhn  by  his  re- 
puted or  acquired  name  is  good,  whether  made  by  his  father 
or  a  stranger;  a  bequest  to  children,  if  there  be  legitimate 
children,  does  not  comprehend  him,  because  there  is  no  legal 
presumption  that  he  is  a  child. 

But  how  is  it  ex  parte  matemaf  as  to  her,  does  he,  as  in 
England,  remain  quad  nuUiueJUiui — ^without  relation,  without 
next  of  kin,  except  his  own  wife  and  progeny?  Or  does  the 
law  recognize  him  as  her  child — embrace  him  in  the  descrip- 
tion of  her  children?  The  solution  of  these  questions  is  to 
be  found  in  our  statute  of  descents,  as  constraed  by  this  court. 

The  code,  c.  123,  sec.  5,  p.  522  (1  Rev.  Code,  856,  sees.  2, 
18),  provides  that  where  any  person  having  title  to  real  estate 
of  inheritance  shall  die  intestate  as  to  such  estate,  it  shall  d^ 
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iMWnd  and  pass  in  parcenary  to  such  of  his  kindred,  male  and 
ftmalei  as  are  not  aliens,  in  the  following  course:  1.  To  his 
children  and  their  descendants.  And  farther:  '' Bastards 
flhall  be  capable  of  inheriting  and  transmitting  inheritance  on 
the  part  of  Cheir  mother,  as  if  lawfully  begotten."  The  fram- 
ers  of  this  act,  we  are  told  by  Carr,  J.,  in  Davis  v.  Boufe^  6 
Band.  864,  *' looked  at  the  common-law  canons  of  descent  to 
avoid,  not  to  imitate;  to  pnll  down,  not  to  bnild  up.  All  its 
principles  are  violated,  its  landmarks  removed,  its  fences 
broken  down,  its  traces  obliterated."  ^'Its  basis,"  says  Judge 
Parker,  in  Oariand  v.  Harrison,  8  Leigh,  868,  referring  for  his 
positions^  to  the  opinions  of  judges  Tucker  and  Boane  in 
Stones  Y.  Keeling,  5  Call,  148, 147,  148,  ''was  the  statute  of 
distributions  and  the  civil  law.  It  is  fimnded  on  the  great 
principles  of  justice.  Its  object  was  to  make  such  a  will  for 
the  intestate  as  he  would  himself  probably  make;  and  its  ob- 
vious policy  was  to  follow  the  lead  of  the  natural  affections, 
and  to  consider  as  most  worthy  the  claims  of  those  who  stand 
nearest  to  the  affections  of  the  last  occupant.  It  ought,  there- 
fore, at  all  times  to  be  liberally  construed  in  favor  of  those  to 
whom  the  intestate  himself  had  he  made  a  will,  might  be 
supposed  to  be  most  jGetvorable,  without  reference  to  common- 
law  rules  or  feudal  disabilities." 

Under  the  influence  of  these  principles,  the  judges  in  Oariand 
V.  Harrison,  supra,  proceeded  to  the  construction  of  the  provis- 
ion of  the  act  of  descents,  declaring  that  bastards  shall  be 
capable  of  inheriting  and  transmitting  inheritance  on  the  part 
of  their  mother,  as  if  lawfully  begotten;  and  the  result  can  be 
best  arrived  at  by  quoting  their  own  expressions.  After  enu- 
merating his  common-law  disabilities.  Judge  Parker  says:  ''  It 
was  the  object  of  the  law  to  give  the  bastard  a  mother,  and  to 
place  him  in  all  respects  on  the  same  footing  as  a  lawfully  be- 
gotten child,  bom  of  the  same  mother."  Again,  after  com- 
menting on  section  6  (Code,  c.  123),  and  section  19  (1  Bev. 
Code  p.  367),  declaring  that  a  child  bom  before  marriage  and 
the  parents  intermarry,  if  recognized  by  the  father,  shall  be 
deemed  legitimate,  he  says:  ''I  ha^e  no  doubt  that  it  was  in- 
tended, by  the  section  respecting  bastards,  to  bestow  upon 
illegitimate  children  the  same  capacities  of  inheriting  fix>m  or 
through  the  mother,  and  passing  inheritances  to  or  through 
her,  as  they  possess  under  the  other  section  in  respect  to  both 
parents;  that  is  to  say,  to  make  them  in  all  respects  the  legiti- 
mate children  of  their  mother.''    And  again:  '^  These  relaxa- 
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lions  of  the  seyerity  of  the  common  law  rest  upon  the  principle 
that  the  relation  of  parent  and  child,  which  exists  in  this 
unhappy  case,  in  all  its  binding  and  native  force,  on^t  to 
produce  the  ordinary  consequences  of  consanguinity;  and  I 
am  convinced  that  it  was  the  intention  of  the  legislature  of 
Virginia  to  adopt  the  most  liberal  rule  in  respect  to  an 
inheritance  in  case  of  bastardy,  that  was  consistent  with  the 
certain  ascertaixmient  of  the  parents.''  So  Judge  Brocken- 
brough,  in  the  same  case,  says:  ''A  bastard  may  inherit  <m 
the  pajrt  of  his  mother  in  like  manner  as  if  he  were  her 
legitimate  son.  He  may  therefore  inherit  from  his  mother 
or  from  his  maternal  grandparents  in  the  direct  line,''  etc 
And  again:  ''He  cannot  have  whole  brothers,  but  every 
uterine  brother,  whether  legitimate  or  spurious,  is  his  half 
brother."  And  President  Tucker,  in  the  same  case,  remarks: 
''  To  declare  them  legitimate  would  have  been  at  once  to  pro- 
vide, not  a  mother  only,  but  a  jGetther.  To  such  a  length  the 
law-makers  were  not  prepared  to  go.  They  were  compelled  to 
adopt  another  phraseology — ^to  use  language  which,  in  relation 
to  the  mother  and  her  kindred,  would  put  bastards  on  the 
footing  of  legitimates,  while  it  would  leave  them,  as  hereto- 
fore, in  relation  to  the  father,  the  sons  of  nobody.  But  this 
was  the  only  difference  they  could  have  designed."  And  in 
conformity  with  these  views,  reiterated  in  every  variety  of 
form,  it  was  held  in  that  case,  overruling  entirely  Stevemtm 
V.  SvUivantj  5  Wheat.  207,  that  the  estate  of  the  bastard  dy- 
ing intestate  passed  to  his  mother  and  to  his  two  uterine  bastard 
brothers. 

Comment  on  these  opinions  is  almost  unnecessary.  At  the 
common  law,  he  had  no  mother;  this  statute  gives  him  one. 
He  is  placed  in  all  respects  upon  the  same  footing  as  a  law- 
fully begotten  child  bom  of  the  same  mother.  He  is,  there- 
fore, no  longer,  as  to  her,  quasi  filius  ntMiua^  but  her  child, 
inheriting  from  and  through  her,  transmitting  inheritance  to 
and  through  her.  If,  seised  of  property,  she  dies  intestate, 
the  act  says  it  shall  descend  and  pass  in  parcenary  to  such  of 
her  kindred,  etc.,  in  the  following  course:  first,  to  the  children 
and  their  descendants.  If  she  dies  leaving  illegitimate  and 
legitimate  children,  does  not  the  word  ''  children"  comprehend 
all  in  the  same  class?  Would  it  be  argued  that  the  illegiti- 
mate child  would  not  take  with  the  legitimate  children?  And 
when,  ae  we  have  seen  from  the  extracts  aforesaid,  this  law  ai 
expounded  includes  all  her  children,  legitimate  and  illegiti* 
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mate,  in  the  same  class  as  her  obildieiiy  so  ascertained  by 
birth,  not  by  legal  presmnption,  and  for  every  purpose,  as  if 
all  were  lawfully  begotten,  what  warrant  is  there  for  the  pre- 
tension that  the  same  general  term,  when  used  in  a  will,  is  to 
be  construed  as  excepting  them  for  any  purpose?  If  the  term 
^^  children "  is  to  be  construed  in  regard  to  both  parents  at 
including  the  child  recognized,  or  to  be  deemed  legitimate, 
being  bom  in  wedlock,  though  illegal  because  the  testator,  by 
the  use  of  the  general  phrase  '^is  to  be,"  must  be  held  to  use 
it  in  the  sense  of  the  law,  there  being  nothing  to  show  he 
uses  it  in  another  sense,  must  we  not  apply  the  same  rule 
when  the  word  is  used  in  reference  to  the  illegitimate  child  of 
the  female?  The  law  declares  the  estate  shall  pass  and  de> 
scend  to  her  children;  being  a  child,  he  is  heir,  joint  heir  with 
every  other  child  bom  in  or  out  of  wedlock;  comprehended  in 
the  class,  not  by  any  personal  des^ation,  but  by  the  general 
word  ^'children,"  comprising  all. 

In  Edwards  v.  Freemanj  2  P.  Wms.  435,  441,  Lord  Ray- 
mond says:  **  The  statute  of  distributions  makes  such  a  will 
for  the  intestate  as  a  father,  free  from  the  partiality  of  affec- 
tions, would  himself  make;  and  this  I  call  a  parliamentary 
will."  So  in  Oarland  v.  Harriaonj  8  Leigh,  868,  Parker,  J., 
says:  ''The  intention  was  to  make  such  a  will  for  the  intes* 
tate  as,  if  he  had  died  testate,  he  would  have  been  most  likely 
to  have  made  for  himself."  And  Tucker,  president,  says,  in 
the  same  case:  ''  Our  law  of  descents  was  formed  in  no  small 
degree  upon  the  human  affections;  the  legislature  very  justly 
conceiving  that  the  object  of  a  law  of  descents  was  to  supply 
the  want  of  a  will,  and  that  it  should,  therefore,  conform  in 
every  case,  as  nearly  as  might  be,  to  the  probable  current  of 
those  affections  which  would  have  given  direction  to  the  pro- 
visions of  such  wilL  Under  the  influence  of  these  opinions, 
they  legislated  in  relation  to  bastards." 

As  a  legislative  will,  we  have  seen  that  the  word  ''children" 
includes  the  legitimate  and  illegitimate  children  of  a  woman 
in  the  same  class,  placing  all  the  issue  of  the  woman  upon  the 
same  footing  as  if  bom  in  wedlock.  When  the  testator  comes 
to  write  his  own  will,  and  uses  the  same  words,  which  in  the 
legislative  will  comprehends  all,  comprehends  them  because 
of  the  supposed  conformity  to  the  probable  current  of  those 
affections  which  would  have  given  direction  to  the  provisions 
of  a  will,  if  he  had  written  it,  we  are  asked  to  say  he  does  not 
intend  to  comprehend  all,  but  to  exclude  the  illegitimate  child. 
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The  law  declares  the  words  in  the  legislative  will  inclades — the 
court,  in  expounding  the  law,  is  asked  to  say  the  same  words 
used  by  the  testator,  in  reference  to  the  same  matter,  excludes — 
them.  By  the  statutory  will,  they  are  her  children;  by  the 
written  t^I,  they  continue,  as  to  her,  quasi  nuUiusJUiuaj  and 
subject  to  the  common-law  disabilities  of  bastards.  And  this 
construction  is  invoked,  notwithstanding  we  are  informed  by 
the  judges,  in  the  case  referred  to,  that  the  statute  uhould  at 
all  times  be  liberally  construed  in  favor  of  those  to  whom  the 
intestate  himself,  had  he  made  a  will,  might  be  supposed  to 
be  most  favorable,  without  regard  to  common-law  rules  or 
feudal  disabilities.  In  Sleigh  v.  Strider,  6  Call,  439,  it  was 
decided  that  a  child  bom  out  of  wedlock  in  the  year  1774  was 
legitimated  by  the  subsequent  marriage  and  acknowledgment 
of  parents  in  1776,  which  was  before  the  passage  of  the  law  cf 
1785,  which  took  effect  January  1, 1787.  SUmea  v.  Kedingj  Id. 
143,  decided  that  the  issue  of  a  woman  by  a  second  marriage^ 
which  took  place  during  the  life-time  of  her  first  husband,  are 
legitimate  after  the  death  of  their  father.  These  cases,  and 
the  case  of  Oarland  v.  Harrisan,  8  Leigh,  868,  all  show  that 
this  law  has  invariably  been  liberally  construed  by  this  court 
in  favor  of  the  class  int^ided  to  be  relieved  from  common-law 
disabilities. 

If  we  depart  from  the  rule  of  construction  as  laid  down  by 
the  English  cases,  that  by  the  use  of  a  phrase  which  has  re- 
ceived a  legal  signification  as  comprehending  a  particular 
class,  the  testator  must  have  intended  to  use  it  in  the  same 
sense  when  treating  of  the  same  subject-matter,  we  are  at  sea 
without  compass  or  rudder.  In  the  place  of  a  clear,  definite 
rule,  the  discretion  of  the  judge  is  to  be  substituted.  The 
inquiry  is.  Who  are  the  beneficiaries  intended  by  the  testator? 
He  has  used  a  phrase  referring  to  a  class,  and  the  question  is, 
Who  are  comprehended  in  it  ?  The  English  courts  say,  in 
view  of  their  law,  he  must  have  intended  legitimate  children, 
because  the  illegitimate  children  are  not  by  law  treated  as 
children,  and  because,  where  the  children  of  a  man  are  spoken 
of,  there  is  no  presumption  of  paternity,  except  in  the  case  of 
children  bom  in  wedlock.  If  it  is  attempted  to  bring  in  ille- 
gitimate children,  it  must  be  done  by  proof,  and  the  hazard 
is  encountered  of  giving  his  estate  to  aliens  to  his  blood;  to 
persons  never  acknowledged  by  him  as  children.  And  as 
none  are  legitimate  who  were  not  bom  in  lawful  wedlock,  the 
children  of  marriages  deemed  vmd,  etc,  cannot  be  distin« 
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goished  from  Bueh  as  aie  bom  in  a  stateof  ooncnUnage;  it  is 
in  law  concubinage,  and  therefore,  no  preBnmption  can  arise 
in  favor  of  the  children.  And  the  same  principle,  by  a  too 
rigid  adherence  to  the  rule,  has  been  applied  to  the  children 
of  a  woman;  giving,  as  to  her,  more  weight  to  a  fiction  of  law 
than  to  the  palpable  fact  that  the  illegitimate  child  is  her 
offspring. 

But  if  there  be  no  legitimate  children  or  ix)Bsibility  of  legiti- 
mate children,  as  in  case  of  a  devise  to  the  children  of  a  man 
deceased,  but  there  were  illegitimate  children,  they  must  have 
been  intended,  as  none  other  answer  the  description.  In  Vir* 
ginia,  guided  by  the  same  rule  of  canying  out  the  intention, 
the  children  of  a  man,  bom  in  a  state  of  concubinage,  would 
not  be  considered  as  falling  within  the  class  of  children  so  as 
to  take  by  such  general  description.  As  to  the  lather,  the 
bastard  remains  nvUivs  JiUvs^  and  there  is  no  legal  presump- 
tion as  to  his  paternity. 

But  I  take  it  to  be  too  clear  a  proposition  to  require  argu- 
ment to  prove  it,  that  in  Virginia  a  child  bom  before  marriage, 
but  afterwards  recognized  by  the  father  who  intermarries  with 
the  mother,  or  bom  of  a  marriage  null  in  law,  but  by  statute 
deemed  legitimate,  would  in  a  deviee  or  bequest  to  children  be 
held  to  be  included  with  other  legitimate  children,  unless 
expressly  excluded,  in  conformity  with  the  principle  of  the 
English  rule;  because,  by  the  recognition  or  the  birth  in  wed- 
lock, the  law  presumes  them  to  be  children;  though  in  Eng- 
land it  would  be  otherwise.  And  so  adhering  to  the  principle 
of  the  rule,  when  the  law  makes  the  bastard  child  of  a  woman 
her  child,  endows  him  with  every  attribute  of  a  child  bom  in 
wedlock,  includes  him  in  the  very  class  designated  as  children, 
to  whom  her  estate  is  to  pass  in  the  event  of  her  dying  intes- 
tate, a  testator  speaking  of  her  children,  the  words  must  be 
construed  to  include  in  the  class  all  who  in  law  are  her  chil- 
dren. Instead  of  departing  from,  such  construction  adheres 
to  and  carries  out  the  rule.  The  contrary  construction  substi- 
tutes imlicensed  discretion,  and  involves  the  courts  in  a  laby- 
rinth without  a  clew  to  direct  them. 

It  has  been  suggested  that  this  is  a  will,  not  of  the  mother, 
but  of  the  grandfather;  and  we  cannot  presume  he  intended  to 
provide  for  the  child  of  his  daughter's  shame.  The  law  pre- 
sumes otherwise;  for  if  his  daughter  had  been  dead,  and  he 
had  then  died  intestate,  in  the  statutory  will  made  for  him, 
this  child  would,  equally  with  the  legitimate  children,  have 
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been  provided  for;  and  in  the  language  of  ihe  judge  in  Elaeh 
T.  CartneUf  10  B.  Mon.  188,  it  might  be  furthermore  said  '^that 
it  cannot  be  assumedi  or  even  presumed,  that  if  she  had  an 
illegitimate  son  when  the  will  was  made,  her  father  would,  on 
account  of  her  fault,  have  excluded  his  unofiTending  grandchild 
from  all  participation  in  his  estate,  and  left  him  a  vagabond, 
dependent  upon  the  charity  of  others  for  sustenance  and  edu- 
cation." Perhaps,  indeed,  considering  that  no  matter  by  whom 
begot,  the  relation  to  the  grandfather  was  the  same,  and  his 
necessities  the  greater,  such  presumption  that  he  did  not 
intend  to  include  (or  rather  that  he  intended  to  exclude,  for 
the  law  includes),  would  be  contrary  to  the  fact.  And  at  best, 
it  would  be  substituting  vague  conjecture  for  a  certain  rule. 

The  argument  against  the  policy  of  such  construction,  as 
affecting  female  purity  and  public  morality  ((Eqpringing  per- 
haps originally  out  of  the  maxims  of  a  fulled  dispensation, 
which  visited  upon  the  children,  to  the  third  and  fourth  gen- 
eration, the  sins  of  the  parent),  may  be  met  by  the  inquiries 
of  Tucker,  president,  in  Oarland  v.  ffarrisat^  8  Leigh,  868: 
^' Was  the  policy  of  the  marriage  institution  more  fatally  in* 
vaded  by  concubinage  than  by  bigamy?  Was  illicit  inter- 
course out  of  wedlock  more  to  be  deprecated  than  incest  in  wed* 
lock  ?  "  Yet  the  fruits  of  such  intercourse  are  legitimate.  And 
in  Brewer  v.  BUmgher^  14  Pet.  178,  which  arose  under  a  law 
similar  in  substance  to  ours  as  to  bastards,  the  court  decided 
that  the  issue  of  an  incestuous  marriage  between  father  and 
daughter,  though  illegitimate,  were  embraced  by  the  statute. 
Chief  Justice  Taney  says:  ''The  right  to  inherit  would  appear 
to  have  been  given  upon  the  principle  that  it  would  be  unjust 
to  punish  the  offspring  for  the  crime  of  the  parents;  and  their 
right  therefore  is  not  made  to  depend  upon  the  degree  of  guilt 
of  which  they  were  the  offspring."  But  in  the  language  of 
Judge  Brockenbrough,  in  Oarland  v.  Harrison^  8  Leigh,  368, 
this  argument  as  to  public  policy  ''  is  a  consideratien  which 
would  be  more  appropriately  addressed  to  a  legislative  body 
than  a  judicial  tribunal."  And  there  I  leave  it  It  is  for  that 
body  to  give  the  law;  for  this  to  declare  it. 

The  rule  of  the  English  courts  had  no  reference  to  questions 
of  public  policy.  It  rested  upon  the  intention  of  the  testator, 
and  the  mode  of  arriving  at  it.  The  right  of  an  illegitimate 
child  to  take,  if  the  testator  so  intended,  was  never  questioned; 
and  this,  under  circumstances  more  likely  to  affect  public 
morals  than  a  construction  which  includes  a  bastard  amongst 


Aug.  I860.]        Eablt  and  Wife  v.  Fbiekd.  649 

the  children  of  his  mother  under  our  statute.  Jarman  on  Wills, 
112,  deduces  these  rules,  amongst  others,  from  the  cases:  That 
illegitimate  children  may  take  by  any  name  or  description 
which  they  have  acquired  by  reputation  at  the  time  of  making 
the  will;  that  legitimate  and  illegitimate  children  may  take 
<x>ncurrently  under  a  derignatio  penonarwn  applicable  to  both; 
that  a  gift  to  an  illegitimate  child  en  ventre  ea  mere^  without 
reference  to  the  fiEither,  is  indisputably  good;  and  Uiat  it  is 
questionable  whether^  at  this  day,  a  gift  to  the  future  illegiti- 
mate child  of  a  woman  would  be  sustained  on  the  ground  of 
public  morals — ^though  there  are  dieia  which  would  seem  to 
lead  to  a  different  conclusion. 

These  conclusions  show  the  length  to  which  the  English 
courts  have  gone  in  giving  effect  to  the  dispositions  of  testators 
when  the  intention  is  clear;  though  such  dispositions  may  not 
commend  themselves  as  calculated  to  preserve  purity  in  the 
sexual  relations. 

I  think  the  illegitimate  child  in  this  case  was,  by  the  law  of 
Virginia,  within  the  class  comprehended  by  the  word  '^  children  " 
of  a  woman;  that  by  the  use  of  the  word  here,  the  testator  must 
be  intended  to  have  referred  to  and  included  him  with  the 
other  children  of  his  daughter,  whether  bom  in  wedlock  or  not, 
and  that  he  takes  equally  with  them,  there  being  nothing  in 
the  case  to  show  an  intention  to  exclude  him. 

I  am  for  affirming  the  decree,  with  damages  and  costs. 

Daniel,  Las,  and  Bobbbtson,  JJ.,  oonourred  in  the  opinion 
«f  Allen,  P. 

MoNcuBB,  J.,  dissented. 

Decree  affirmed. 


BlOBT  OV  KlWAmU  10  IhHIBIT   IBOM  OB   TEMOOUK  BB  HOIBBK:   8m 

■ote  to  AwNOM  V.  JUi;  06  Am.  Dm.  96SL  wlMn  this  nbjMt  is  diMiMd  a* 


Early  and  Wifb  u  Fbibnd. 

[16  Obarav,  SLJ 

Qm  TtoAsrnr  Oqmboh  hat  Maxktaix  Sun  ikoiziisT  bis  dHRDriiiT  wlio 
hM  used  and  oooapisd  ths  whols  d  ths  ««"WMm  ifti3yn\,St  for  sn  soooont 

of  the  renti  sod  profits 

mS  PBOrSRTT  OWNXD  BT  SiTXRAL   TMKAm  UK  OOMBON  IS  USID  ASB 

OooonBD  BT  Qm  onlt,  the  property  bemg  of  sooh  a  sstme  m  not  to 
•dmit  of  iti  VM  end  ooeapetion  hy  eerwil,  or  whoa  the  pwipsrty,  thoogh 
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capable  of  use  and  ooonpation  by  several,  la  yet  ao  used  and  oocnpied  by 
one  as,  in  effect,  to  exclude  the  othen*  he  leceivea  more  than  oomes  to 
hia  just  share  or  proportion  within  the  meaning  of  the  Virgiiiia  atatata^ 
and  18  aooonntable  to  the  others. 

Tekast  in  Common  Who  OoctTFDcs  and  Uses  Wholx  ov  Common  FlKir* 
SRTT  himself  is  liable  to  hia  co-tenants  for  a  reasonable  rent  therefor  in 
the  condition  in  which  it  was  when  he  took  possession. 

Intsbbst  should  bb  Paid  bt  Oocufting  Tenant  in  Common  npcn  the 
rents  found  to  be  due  &om  him  to  hia  co-tenants. 

Bill  filed  by  Richard  K.  Cralle  against  Joseph  and  Thomas 
R.  Friend,  Samuel  H.  Early  and  wife,  and  others,  asking  for 
an  account  of  the  rents,  issues,  and  profits  of  a  certain  salt 
property  and  a  tract  of  land  in  the  county  of  Kanawha,  which 
the  Friends  owned  as  tenants  in  common  with  the  plaintiff 
and  the  other  defendants,  and  of  which  the  Friends  had  held 
exclusive  ix)sse68ion.  The  facts  necessary  to  an  understand- 
ing of  the  points  decided  by  the  court  are  as  follows:  Dr.  John 
J.  Cabell  died  in  1834,  leaving,  with  other  estate,  a  valuable 
salt  property  and  a  tract  of  land  in  Kanawha  county.  The 
persons  entitled  to  share  his  estate  were  his  widow  and  five 
children;  viz.,  Mrs.  Cralle,  wife  of  Richard  K.  Cralle,  Mrs. 
Ward,  wife  of  Henry  C.  Ward,  Mrs.  Friend,  the  wife  of  Thomas 
R.  Friend,  Paulina  Cabell,  and  Henry  Ann  Cabell,  who  after- 
wards married  Samuel  H.  Early.  Thomas  R.  Friend  qualified 
as  administrator  on  the  estate.  In  November,  1834,  the  widow 
and  heirs  of  John  J.  Cabell  filed  a  friendly  bill  in  the  hustings 
court  of  Lynchburg  for  a  division  of  his  estate,  and  commis- 
sioners were  appointed  to^ake  the  division.  Prior  to  October, 
1835,  Henry  C.  Ward  had  died,  Paulina  Cabell  had  died  an 
infant  intestate  and  unmarried,  and  Mrs.  Cralle  had  died 
leaving  an  infant  daughter,  Mary  C.  Cralle.  In  October  of 
that  year,  these  deaths  were  suggested,  and  Mary  C.  Cralle 
was  made  a  party  plaintiff.  The  court  then  set  aside  the 
former  order  appointing  commissioners  to  divide  the  estate, 
and  at  the  same  time  reappointed  them  with  directions  to 
assign  the  widow  her  dower,  and  to  divide  the  property  among 
the  four  surviving  heirs,  Mary  C.  Cralle  being  substituted  for 
her  mother.  The  commissioners  divided  the  other  property, 
but  in  relation  to  the  salt  property  on  the  Kanawha,  they  said: 
''  That  a  portion  of  Dr.  Cabell's  real  estate,  to  wit,  the  salt- 
works and  famace  on  the  Kanawha,  does  not  seem  to  them 
capable  of  division;  and  as  they  are  now  of  great  value,  and 
as  their  present  value  may  hereafter  be  still  more  increased  or 
diminished,  according  to  a  variety  of  circumstances,  they  have 
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felt  it  their  duty  to  giye  to  each  party  a  certain  designated 
interest  therein,  so  that  each  may  be  alike  profited  by  an  ad- 
yancement  of  its  value,  or  suffer  equally  from  any  further 
depreciation."  They  valued  the  property  at  twenty-five  thou- 
sand dollars,  allotted  one  third  of  this  sum  to  the  widow  as 
her  dower,  and  to  each  of  the  four  surviving  heirs  allotted  one 
fourth  of  the  remainder.  The  tract  of  land  on  the  Kanawha 
was  allotted  to  the  four  heirs,  to  each  one  an  undivided  fourth* 
After  the  commissioners  made  their  report,  the  parties  seem  to 
have  taken  possession  of  the  real  estate  allotted  to  them  in 
severalty.  Nothing  more  was  done  in  the  case  until  Novem- 
ber, 1845,  when  the  report  was  directed  to  lie  one  month  for 
exceptions;  and  no  further  proceedings  appear  to  have  been 
taken  in  the  cause.  On  the  nineteenth  of  December,  1835, 
Mrs.  Cabell,  acting  for  herself  and  as  guardian  of  her  daughter, 
Henry  Ann  Cabell,  leased  their  interests  in  the  salt  property 
to  Thomas  R.  Friend,  for  the  time  and  upon  the  terms  men- 
tioned in  the  opinion.  By  a  deed  of  the  same  date,  Mrs.  Ward 
conveyed  to  Thomas  R.  Friend  her  fourth  in  the  two  thirds  of 
the  salt  property,  her  fourth  in  the  third  allotted  to  Mrs. 
Cabell  for  life,  and  her  fourth  of  the  tract  of  land  on  the 
Kanawha.  Thomas  R.  Friend,  having  thus  acquired  the  in- 
terest of  Mrs.  Cabell,  Henry  Ann  Cabell,  and  Mrs.  Ward,  and 
being  entitled  to  another  fourth  in  right  of  his  wife,  took  pos- 
session of  the  salt  property,  and  he  and  his  father,  Joseph 
Friend,  worked  it  in  partnership  until  1842,  when  Thomas 
R.  Friend  conveyed  all  his  interest  in  the  property  to  Joseph 
Friend,  who  continued  to  work  the  property  on  his  own  account 
fix>m  that  time.  The  property  was,  at  the  time  when  they 
took  possession,  very  much  out  of  repair,  and  while  they  occu- 
pied it  they  made  very  expensive  improvements  which  greatly 
increased  the  issues  and  profits.  Mrs.  Cabell  died  in  1843, 
and  in  the  same  year  Henry  Ann  Cabell  attained  the  age  of 
twenty-one  years.  In  1846,  she  married  Samuel  H.  Early,  a 
mairiage  settlement  having  been  previously  executed  whereby 
her  property  was  conveyed  to  Jubal  A.  Early,  in  trust  for  her 
separate  use.  The  rent  due  to  Mrs.  Cabell  and  to  Heury  Ann 
Cabell  was  paid  up  to  1843.  The  plaintiff  Cralle  received 
rent  for  his  interest  as  tenant  by  the  curtesy  in  the  property 
up  to  the  year  1841.  Before  the  filing  of  the  bill  in  this  case, 
Mrs.  Ward  and  Mrs.  Thomas  R.  Friend  had  died,  the  latter 
leaving  four  infant  children,  who  were  made  parties  defendants 
in  this  suit.     In  1848,  the  court  directed  accounts  of  the  rents, 
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issues,  and  profits  of  the  salt  property  and  of  the  tract  of  land 
on  the  Kanawha,  while  in  the  possession  of  the  Friends,  to  be 
taken.  One  of  these  accounts  was  to  commence  when  they 
took  possession,  and  be  continued  until  the  twenty-eighth  of 
January,  1842,  when  Thomas  R.  Friend  died,  and  was  to  be 
charged  to  them  jointly.  The  other  was  to  extend  from  that 
time  down  to  the  first  day  of  the  next  term  of  court,  and  was 
to  be  charged  to  Joseph  Friend.  The  commissioner  returned 
his  report,  which  was  excepted  to  by  all  the  parties,  and  the 
cause  came  to  a  hearing  on  the  twenty-second  of  February, 
1853,  when  the  court  made  a  decree  which  was  modified  by  a 
decree  made  on  the  seventeenth  of  February,  1855.  By  these 
decrees,  the  court  held  that  the  co-tenants  of  the  Friends  were 
entitled  to  share  in  the  actual  profits  made  on  the  salt  prop- 
erty, according  to  their  several  interests,  and  to  recover  firom 
the  Friends  their  share  of  the  net  profits  which  had  been 
received  by  them,  except  for  such  time  as  the  shares  of  any  of 
the  parties  were  actually  rented,  or  for  which  they  had  thereto- 
fore received  compensation.  And  the  court  having  determined 
the  interests  of  the  parties,  and  fixed  the  time  from  which 
they  were  each  entiUed  to  share  them,  and  having  also  fixed 
the  nature  of  the  allowances  which  shoul<^  be  made  to  the 
Friends,  and  having  decided  that  they  were  not  to  be  charged 
with  interest  upon  the  annual  profits,  the  report  was  recom- 
mitted, with  instructions  to  the  commissioner  to  restate  and 
settie  the  account  upon  the  evidence  then  in  the  record  or  that 
might  be  produced.  From  this  decree,  Samuel  H.  Early  and 
wife,  and  the  trustee,  Jubal  A.  Early,  appealed.  Other  fiftcts 
are  stated  in  the  opinion. 

Beverly  R.  Johnston  and  Pricey  for  the  appellants. 
Conway  Robinson  and  Fry^  for  the  appellees. 

By  Court,  Mokcube,  J.  The  first  question  to  be  disposed 
of  in  this  case  is  one  of  jurisdiction,  which  was  raised  in  the 
argument  before  this  court.  It  was  not  raised  by  any  of  the 
defendants  in  the  court  below  by  plea,  answer,  or  otherwise, 
so  far  as  the  record  shows;  but  on  the  contrary,  the  answers 
of  the  principal  defendants,  in  efiect,  admitted  the  jurisdic- 
tion of  the  court.  The  only  notice  which  seems  to  have  been 
taken  of  the  subject  in  that  court  is  contained  in  the  decree 
of  the  twenty-second  day  of  February,  1853,  in  which  an 
opinion  is  expressed  by  the  court  that  it  had  jurisdiction  of 
the  case,  upon  the  principles  declared  by  the  court  of  appeals 
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in  the  case  of  RuffnetB  ▼.  Levais^  7  Leigh,  720  [80  Am.  Deo. 
613].  If  the  defendante,  Joseph  and  Thomas  R.  Friend,  are 
bound  to  account  with  the  plaintiff  and  their  other  co-tenants 
iu  common  for  rents  and  profits  of  the  common  property, 
while  it  was  solely  occupied  and  enjoyed  by  the  Friends,  as 
claimed  by  the  bill,  then,  undoubtedly,  a  court  of  equity  has 
jurisdiction  of  the  case.  It  inyolves  the  settlement  of  an  ac- 
count of  rents  and  profits  in  which,  according  to  that  supposi- 
tion, the  plaintiff  and  defendants  have  a  common  interest  in 
different  proportions,  and  some  of  the  parties  concerned  are 
in&nts.  I  will,  therefore,  proceed  to  consider  the  case  upon 
its  merits. 

The  appellees,  the  Friends,  by  their  counsel,  contend  that 
they  are  not  bound  to  account  at  all  for  such  rents  and  profits 
to  tiieir  co*tenants  in  common,  at  least  to  such  of  them  as 
were  adults  when  the  property  was  occupied  and  enjoyed  as 
aforesaid;  and  that,  therefore,  the  bill  ought  to  have  been  dii^ 
missed.  They  insist  that,  as  tenants  in  common,  they  had  a 
right  to  occupy  and  use  any  part,  or  all,  of  the  common  pncqy- 
erty,  without  being  accountable,  in  any  form  or  to  any  extent, 
to  their  co-tenants,  unless  they  contracted  with  them  for  such 
accountability,  or  ousted  or  excluded  them  from  the  posses- 
sion, or  unless  they  destroyed  or  wasted  the  common  property; 
none  of  which,  they  say,  did  they  do. 

This  would  certainly  have  been  the  case  at  common  law. 
'*If  one  joint  tenant,  or  tenant  in  common,  of  land,"  says 
Coke,  '^maketh  his  companion  his  bailiff  of  his  part,  he  shall 
have  an  action  of  account  against  him,  as  hath  been  said. 
But,  although  one  tenant  in  common,  or  joint  tenant,  without 
being  made  bailiff,  take  tiie  whole  profits,  no  action  of  account 
lieth  against  him;  fcnr  in  an  action  of  account,  he  must  charge 
him  eitiier  as  a  guardian,  bailiff,  or  receiver,  as  hath  been  said 
before;  which  he  cannot  do  in  this  case,  unless  his  companion 
constitute  him  his  bailiff.  And  therefore,  aU  those  books 
which  affirm  that  an  action  of  account  lieth  by  one  tenant  in 
common,  or  joint  tenant,  against  another,  must  be  intended 
when  the  one  maketh  the  other  his  bailiff,  for  otherwise,  never 
his  bailiff  to  render  an  account,  is  a  good  plea:"  1  Thomas's 
Co.  Inst  787.  And  in  a  note  by  the  editor,  it  is  said:  *'At 
common  law,  joint  tenants  and  tenants  in  common  had  no 
remedy  against  each  other,  where  one  alone  received  the 
whole  profits  of  the  estate,  since  he  could  not  be  charged  as 
bailiff  or  receiver  to  his  companion,  unless  he  actually  made 
him  so: "  Id.  788,  note  r. 
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Bat  the  statate  4  Anne,  c.  16,  see.  27,  was  passed  in  Eng- 
land to  remedy  this  defect  of  the  common  law.  And  a  similar 
statate  was  passed  in  this  coontry  at  an  early  period,  and  has 
ever  since  continaed  in  force.  In  the  code,  p.  586,  c.  145,  sec 
14,  it  is  in  these  words:  ^'An  action  of  accoant  may  be  main* 
tained  against  the  personal  representative  of  any  goardian, 
bailiff,  or  receiver,  and  also  by  one  joint  tenant  or  tenant  in 
common,  or  his  personal  representative,  against  the  other  as 
bailiff,  for  receiving  more  than  comes  to  his  jast  share  or  pro- 
portion, and  against  the  personal  representative  of  any  sach 
joint  tenant  or  tenant  in  common/' 

But  it  is  contended  that  this  statate  makes  a  joint  tenant  or 
tenant  in  common  liable  to  accoant  to  his  co-tenants  only 
where  he  receives  money,  or  something  else  given  or  paid  by 
another,  which  all  the  tenants  are  entitled  to  in  proportion  to 
their  interests  as  sach,  of  which  one  receives  more  than  his 
just  share  according  to  that  proportion;  and  not  where  he 
merely  has  the  sole  occupation  and  enjoyment  of  the  property, 
even  though,  by  the  employment  of  his  own  industry,  skill, 
and  capital,  he  makes  a  profit  by  such  occupation  and  enjoy- 
ment, and  takes  the  whole  profit  to  his  own  use;  and  that 
therefore  the  Friends,  not  having  received  any  rent  fix>m 
others  for  which  they  are  accountable,  but  having  only  occu- 
pied and  enjoyed  the  property  as  aforesaid,  are  not  liable  to 
account  to  their  co-tenants  for  any  profits  which  may  have 
been  made  by  such  occupation  and  enjoyment,  nor  for  any 
rent  or  other  compensation  whatever. 

In  support  of  this  position,  a  very  important  case  decided 
in  1851  in  the  exchequer  chamber,  Henderson  v.  Eaeon^  17  Ad. 
&  EL,  N.  S.,  701,  S.  C,  79  Eng.  Com.  L.  701,  is  cited  and 
much  relied  on  by  the  counsel  of  the  Friends;  and  it  must  be 
admitted  that  it  fully  sustains  their  position,  and  if  it  were  a 
binding  authority,  might  be  conclusive  of  this  case.  The 
question  came  fairly  up  for  decision  in  that  case.  It  was  an 
action  of  account  founded  on  the  statute  4  Anne,  c.  16,  by 
Robert  Eason  against  the  executor  of  his  co-tenant  in  com- 
mon, Edward  Eason.  The  pleadings  were  in  proper  form.  On 
the  trial  of  the  issues,  evidence  was  given  that  the  two  Easona 
were  tenants  in  common  of  a  farm  from  November,  1833,  to 
November,  1838,  during  which  time  Edward  Eason  occupied 
the  whole  on  his  own  account;  that  he  cultivated  the  same  on 
his  own  account  solely,  and  appropriated  the  produce  to  his 
own  use;  that  he  cropped  the  farm  in  the  usual  way,  kept  the 
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tuniai  quantity  of  live  and  dead  stocki  and  fstrmed  wdl;  and 
that  he  leceiyed  all  the  produce  of  the  farm,  and  sold  it  on 
his  own  account.  Verdict  was  found  for  the  plaintiff,  and 
upon  an  account  thereafter  taken,  the  sum  of  nine  hundred 
pounds  was  found  to  be  due  to  him,  for  which  judgment  was 
accordingly  rendered.  The  case  was  brought  by  error  from 
the  queen's  bench  to  the  exchequer  chamber,  where  it  was 
fully  and  ably  argued.  Parke,  6.,  in  deliTering  the  judgment 
of  the  court,  lays  great  stress  on  the  word  ^'  receiving  "  in  the 
statute.  ^  Every  case,"  he  says,  '^  in  which  a  tenant  in  com- 
mon receives  more  than  his  share  is  within  the  statute,  and 
account  will  lie  when  he  does  receive,  but  not  otherwise. 
•  ...  He  is  to  account  when  he  receives,  not  takes,  more 
than  comes  to  his  just  share.  What^  then,  is  a  '  receiving '  of 
more  than  comes  to  his  just  share,  within  tiie  meaning  of  that 
provision  of  the  statute  of  Anne?  It  appears  to  us  that,  con- 
struing the  act  according  to  the  ordinary  meaning  of  the 
words,  this  provision  of  the  statute  was  meant  to  apply  only 
to  cases  where  the  tenant  in  common  receives  money  or  some* 
thing  else,  where  another  person  gives  or  pays  it,  which  the 
co-tenants  are  entitled  to  simply  by  reason  of  their  being  ten- 
ants in  common,  and  in  proportion  to  their  interests  as  such, 
and  of  which  one  receives  and  keeps  more  than  his  just  share 
according  to  that  proportion.  The  statute  therefore  includes 
all  cases  in  which  one  of  two  tenants  in  common  of  lands 
leased  at  a  rent  payable  to  both,  or  of  a  rent^^harge,  or  any 
money  payment  or  payment  in  kind,  due  to  them  from  an- 
other person,  receives  the  whole,  or  more  than  his  proportion- 
ate share,  according  to  his  interest  in  the  subject  of  the  tenancy. 
There  is  no  difficulty  in  ascertaining  the  share  of  each,  and 
determining  when  one  has  received  more  than  his  just  share; 
and  he  becomes,  as  to  that  excess,  the  bailiff  of  the  other,  and 
must  account  But  when  we  seek  to  extend  the  operation  of 
the  statute  beyond  the  ordinary  meaning  of  its  words,  and 
to  apply  it  to  cases  in  which  one  has  enjoyed  more  of  the  ben- 
•efit  of  the  subject,  or  made  more  of  its  occupation,  than  the 
other,  we  have  insuperable  difficulties  to  encounter."  The 
learned  judge  proceeds  to  enumerate  these  difficulties,  and 
-concludes  by  reversing  the  judgment  of  the  queen's  bench: 
See  3  Robinson's  Practice,  new  ed.,  173,  where  this  case  is 
fully  stated,  and  other  cases  on  the  subject  are  referred  to. 

This  decision  certainly  settles  the  construction  of  the  statute 
jn  England.    But  it  is  somewhat  remarkable  that  its  construe- 
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tion  had  not  there  been  settled  long  befi>re.  And  it  would 
seem  that  nntil  that  decision  was  made^  the  cnrrenty  or  at  least 
the  preponderance,  of  judicial  opinion  in  that  country  was  the 
other  way.  That  was  the  opinion  of  Vioe-Chanoellor  Wigram, 
in  MeMdhon  y.  BureheUy  3  Hare,  97,  S.  C,  25  Eng.  Ch.  97, 
decided  in  1843,  though  afterwards  reversed  by  Lord  Chan- 
cellor Cottenham,  2  Phill.  127,  S.  C,  22  Bng.  Ch.  127,  upon 
the  ground  that  mere  occupation  by  one  of  several  tenants  in 
common  of  an  estate,  if  unaccompanied  by  exclusion,  does  not 
make  him  liable  for  rent  to  his  co-tenants,  and  that  the  nature 
of  the  occupation  in  that  case  did  not  amount  to  such  exclusion. 
That  was  the  opinion  also  of  Vice-Chancellor  Shadwell,  in  Hen' 
derson  v.  Eaamj  15  Sim.  303;  S.  C,  38  Eng.  Ch.  303,  decided 
in  1846;  though  Lord  Cottenham  doubted,  on  appeal,  whether 
the  claim  allowed  by  the  vice-chancellor  could  be  maintained, 
and  directed  an  action  to  be  brought:  Henderson  v.  £cuon,  2 
Phill.  Ch.  308;  S.  C,  22  Eng.  Ch.  308.  And  that  was  also  the 
opinion  of  the  court  of  queen's  bench  in  Eason  v.  Hendenon^ 
12  Ad.  &  El.,  N.  S.,  986,  S.  C,  64  Eng.  Com.  L.  986,  decided  in 
1848,  on  a  case  stated  for  the  opinion  of  the  court  by  order  of 
a  judge,  after  issue  joined  in  an  action  brought  by  direction 
of  the  lord  chancellor  as  aforesaid.  Lord  Denman,  C.  J.,  in 
delivering  the  opinion  of  the  court,  said:  ^^The  case  stated  that 
he  (the  defendant)  had  occupied  and  received  the  whole 
profits,  but  no  part  was  underlet;  he  received  no  rent,  nor 
anything  but  the  profits  derived  from  the  culture  of  the  lands^ 
to  the  expense  of  which  the  plaintiff  in  no  way  contributed. 
It  was  contended  that  the  defendant  was  not  liable  as  bailiff, 
because  it  appeared  that  he  had  not  received  rent,  and  because 
it  did  not  appear  that  he  had  received  more  than  his  just 
proportion.  But  we  think  that  the  words  ^  rents,  issues,  and 
profits'  include  the  proceeds  of  the  land,  whether  in  money  or 
in  kind,"  etc.  The  lord  chancellor,  it  appears,  being  dissatisfied 
with  that  proceeding  for  some  cause,  directed  another  action 
to  be  brought,  which  was  accordingly  brought,  and  was  finally 
decided  in  the  court  of  exchequer  chamber  as  before  mentioned. 
If  the  decision  of  that  court,  instead  of  being  made  in  1851^ 
had  been  made  before  the  statute  of  4  Anne,  c.  16,  sec.  27,  waa 
adopted  by  us,  the  construction  which  that  decision  settles  in 
England  would  have  been  adopted  by  implication  along  with 
the  statute.  But  as  at  the  time  of  the  adoption  of  the  statute 
by  us  there  had  been  no  English  decision  construing  it^  we 
are  left  free  to  construe  it  according  to  its  apparent  meaning^ 
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and  the  probable  intention  of  the  legislatore,  withoat  being 
ocmtrolled  by  subsequent  decisions  in  England  or  elsewhez6| 
other  than  in  onr  own  state.  Though  certainly  we  will  always 
pay  due  respect  to  decisions  out  of  our  state,  and  none  are 
entitled  to  more  respect  than  those  of  the  English  courts,  and 
especially  the  court  of  exchequer  chamber. 

What|  iheuy  is  the  meaning  of  the  words  in  our  statute,  ^'for 
receiving  more  than  comes  to  his  just  share  or  proportion"? 
What  did  the  legislature  intend  by  the  use  of  those  words? 
Did  they  only  intend  to  make  a  tenant  in  common  accountable 
to  his  co-tenants  for  receiving  fiN>m  a  stranger  on  account  of 
rents  and  profits  of  the  property  more  than  the  just  share  or 
proportion  of  such  tenant?  Or  did  they  intend  to  make  him 
accountable  for  receiving  more  than  his  just  share  or  proper* 
tion  of  the  rents  and  profits,  whetiier  paid  by  a  stranger  or 
derived  fiN>m  his  own  occupation  and  enjoyment  of  the  prop- 
erty? I  think  they  intended  the  latter.  The  former  construe* 
tion  may  be  a  reasonable  one  in  England,  where  the  ordinary 
mode  of  deriving  profit  from  real  estate  is  by  renting  it  out; 
but  not  in  this  state,  where  real  estate  is  generally  occupied 
and  used  by  the  owner.  With  all  deference  to  the  court  of 
exchequer  chamber,  I  think  the  constraction  they  put  upon 
the  word  '^receiving"  is  too  technical  and  narrow,  at  least  for 
our  country;  and  if  it  be  a  just  one  in  England,  it  is  because 
of  circumstances  existing  there  which  do  not  exist  here.  I  do 
not  see  the  force  of  the  distinction  drawn  by  that  court  between 
the  words  '' receive"  and  ''take"  in  this  connection.  I  think 
the  word  "receiving"  in  the  statute  literally  means  a  receiving 
of  profits,  as  well  by  use  and  occupation  as  by  renting  out 
the  property.  At  all  events,  there  is,  in  substance,  no  difierenco 
between  them,  and  the  former  is  as  much  within  the  reason 
and  the  meaning  of  the  law  as  the  latter.  If  a  tenant  in  com* 
mon  rent  out  the  property,  and  receive  more  than  his  just  share 
of  the  rent,  he  is  accountable  for  the  excess  to  his  co-tenants. 
Why  should  he  not  be  alike  accountable  when,  instead  of 
renting  out  the  property,  he  solely  occupies  and  uses  it,  and 
thus  receives  more  than  his  just  share  of  the  profits?  Why 
should  he  be  told:  ''If  you  rent  out  the  property  and  receive 
the  rent,  you  must  share  it  out  with  your  co-tenants.  But  if 
you  solely  occupy  and  use  it,  and  take  all  the  profits,  you  will 
not  be  accountable  to  them."  Would  he  hesitate  between 
these  alternatives? 

I  think  the  same  principle  precisely  applies  to  the  two 
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And  the  only  difficulty  which  exists  is  in  the  application  of 
the  principle  to  one  of  the  cases.  That  difficulty  was  much 
commented  on  by  the  court  in  the  case  decided  by  the  exche- 
quer chamber,  and  was  one  of  the  causes,  if  not  the  chief 
cause,  of  that  decision.  In  the  case  of  rent  received  from  a 
stranger,  ''there  is  no  difficulty,"  the  court  said,  ''in  ascertain- 
ing the  share  of  each,  and  determining  when  one  has  received 
more  than  his  just  share."  But  in  the  case  in  which  one  has 
enjoyed  more  of  the  benefit  of  the  subject,  or  made  more  by 
its  occupation  than  the- other,  "we  have  insuperable  difficulties 
to  encounter."  The  court  then  proceeded  to  enumerate  the 
difficulties. 

I  readily  admit  the  existence  of  difficulty,  but  not  that  it  ia 
insuperable;  certainly  not  in  all  cases.  It  consists  in  the  fact 
that  the  occupying  tenant  has  rights  as  well  as  his  co-tenants, 
which  two  classes  of  rights  must,  if  possible,  be  reconciled. 
The  statute  was  not  designed  to  take  away  or  impair  the  rights 
of  the  occupying  tenant,  but  to  require  tiiem  to  be  so  used  as 
not  to  interfere  with  those  of  his  co-tenants.  Bach  tenant  has 
a  right  to  occupy  and  use  the  common  property,  but  not  to  the 
exclusion  of  his  co*tenants.  The  occupation  of  one  does  not 
necessarily  exclude  the  occupation  of  the  others.  They  can- 
not, by  remaining  out,  make  the  occupying  tenant  their  bailiff 
against  his  will.  He  can  be  made  tiieir  bailiff  only  by  con- 
tract with  them;  or,  under  the  statute,  by  receiving  more  than 
comes  to  his  just  share  or  proportion.  It  is  often  difficult  to 
determine  when,  by  mere  occupation  and  use  of  the  property, 
he  receives  more  than  this  just  share.  And  it  is  still  more 
difficult  to  lay  down  any  general  rule  on  the  subject.  This 
rule,  at  least,  may  be  laid  down,  that  whenever  the  nature  of 
the  property  is  such  as  not  to  admit  of  its  use  and  occupation 
by  several,  and  it  is  used  and  occupied  by  one  only  of  the  ten- 
ants in  common,  or  wherever  the  property,  though  capable  of 
uise  and  occupation  by  several,  is  yet  so  used  and  occupied  by 
one  as  in  effect  to  exclude  the  others,  he  receives  more  than 
comes  to  his  just  share  or  proportion,  in  the  meaning  of  the 
statute,  and  is  accountable  to  the  others. 

This  rule  is  of  easy  application  to  this  case,  and  is,  I  think, 
sufficient  for  its  solution.  The  salt  property,  of  which  the 
rents  and  profits  are  the  subject  of  controversy  here,  if  capable 
of  use  and  occupation  by  several,  which  is  at  least  extremely 
doubtful,  has  certainly  been  so  tised  and  occupied  by  the 
Friends  as  in  effect  to  exclude  their  co-tenants  therefronL 
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The  Friends  have  solely  occupied  and  used  it,  and  derived  all 
the  benefit  which  they  could  have  derived  from  it  had  they 
been  the  sole  owners.  And  they  so  occupied  and  used  it  as 
plainly  to  indicate  that  they  considered  themselves,  and  must 
have  been  considered  by  the  other  parties  concerned,  as  rent- 
ers of  the  property,  and  not  as  tenants  in  common  merely. 
They  actually  held  the  dower  interest  of  Mrs.  Cabell,  being 
one  undivided  third  of  the  property,  and  the  interest  of  Mrs. 
Early,  being  one  undivided  fourth  of  the  other  two  thirds, 
under  a  lease  for  ten  years,  dated  the  nineteenth  day  of  De- 
cember, 1835,  at  a  certain  annual  rent  for  each  interest 
These  interests,  with  otiiers  which  they  owned,  made  them 
proprietors  of  almost  the  entire  subject.  After  the  determina- 
tion of  the  lease,  they  continued  to  occupy  and  use  the  property 
as  before.  Indeed,  they  never,  until  recently,  denied  their 
accountability  to  their  co-tenants  in  some  form  or  to  some 
extent,  for  a  participation  in  the  rents  and  profits,  but  seem  to 
have  admitted  their  liability  to  Early  and  wife,  or  her  trustee, 
for  the  same  annual  rent  of  her  interest  after  she  became  ojf 
age  as  before,  on  the  ground  that  they  continued  to  hold  that 
interest  under  an  implied  contract,  on  the  terms  prescribed  by 
the  expired  lease;  and  to  the  proprietors  of  the  other  oustand- 
ing  interests,  for  the  yearly  value  thereof  in  the  condition  in 
which  the  property  was  when  it  came  into  the  hands  of  the 
Friends.  They  only  denied  the  right  of  their  co-tenants  to 
participate  in  issues  and  profits  which  may  have  arisen  alone 
from  their  labor,  skill,  and  capital  in  the  use  of  the  proi)erty, 
without  being  accountable  for  the  losses  of  the  operation. 

The  construction  of  the  statute  for  which  I  contend  is,  I  think, 
the  same  which  has  always  been  acted  upon  in  this  state.  It 
was  acted  upon  without  question  in  the  only  case  on  this  sub* 
ject  decided  by  this  court;  I  mean  Ruffners  v.  LewiSy  7  Leigh, 
720  [30  Am.  Dec.  513],  which  was  argued  by  counsel  of  great 
experience  and  ability.  The  question  in  that  case  was,  not 
whether  the  defendants  were  liable  at  all,  but  on  what  princi- 
ple, and  to  what  extent.  Carr,  J.,  said:  ''  The  RufPners  must 
be  treated  as  tenants  in  conmion  with  Prior,  not  as  trespass- 
ers. They  are  liable  for  a  £Eur  share  of  the  profits,  and  entitled 
to  full  compensation  for  their  expenses  fairly  and  reasonably 
incurred;  as  well  those  attending  their  abortive  efforts  to  find 
water  as  their  more  fortunate  ones."  The  opinion  of  Tucker, 
P.,  was  to  the  same  effect,  and  the  other  judges  concurred 
therein. 
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The  same  construction  has  also  been  adopted  and  well 
established  in  South  Carolina.  In  Hiompson  v.  Bostiekj  1 
McMuU.  £q.  75,  before  Chancellor  Harper,  in  1830,  the  de- 
fendants, who  were  tenants  in  common  with  the  plaintifb  of 
a  tract  of  land,  had  taken  possession  of  it  and  cultivated  all 
the  cleared  land.  They  also  cleared  and  cultivated  another 
portion  of  the  land,  and  made  improvements;  and  the  ques- 
tion was,  whether  and  to  what  extent  they  were  chargeable. 
<<I  am  of  opinion,"  said  the  chancellor,  '^that  defendants 
ought  to  be  charged  with  the  rent  of  land  estimated  as  it  was 
when  they  took  possession  of  it,  and  are  not  to  be  charged  with 
the  rent  of  the  newly  cleared  land,  or  credited  for  improve- 
ments. There  is  nothing,  I  think,  in  the  objection  that  the 
defendants  did  not  receive  rent,  but  cultivated  the  lands 
themselves.  To  cultivate  and  have  the  use  of  lands  is  to  re- 
ceive the  rents  and  profits,  though  the  occupier  is  his  own 
tenant."  This  decision  (at  least  as  to  the  rents  and  profits  of 
the  cleared  land,  the  other  part  of  the  decree  not  having  been 
appealed  from)  was  afterwards  affirmed  on  appeal.  In  HoU 
V.  Robertsonj  1  McMull.  Eq.  75,  before  Chancellor  Desaua- 
sure,  in  1831,  and  afterwards  in  the  court  of  appeals,  the  de- 
cision was  to  the  same  effect.  And  so  also  was  it  in  Hancock 
V.  Day,  Id.  69  [86  Am.  Dec.  293],  decided  by  the  court  of 
appeals  in  1840. 

The  case  of  Sargent  v.  PananSf  12  Mass.  149,  decided  in 
1815,  was  cited  and  much  relied  on  as  being  to  the  same  efieci 
with  the  decision  of  the  exchequer  chamber  before  referred  to. 
But  the  action  in  that  case  was  a  common-law  action  of  accoxmt, 
and  not  an  action  upon  the  statute  4  Anne,  c.  16;  and  most 
of  the  remarks  of  Parker,  G.  J.,  refer  to  the  common  law,  and 
not  the  statute.  The  property  in  that  case  consisted  of  houses, 
lands,  and  wharves,  and  though  they  were  for  a  period  in  the 
sole  possession  and  occupancy  of  the  defendants,  it  does  not 
appear  that  their  occupation  of  the  property  was  of  such  a 
nature  as  to  exclude  their  co-tenants  therefrom.  In  a  note  to 
that  case,  it  is  stated  "  that  it  does  not  seem  to  be  necessary 
that  the  defendant  should  have  received  profits  otherwise  than 
by  his  occupancy,  in  order  to  give  a  cause  of  action  to  the 
plaintifi'  upon  the  statute.  It  is  sufficient  if  he  have  any  way 
received  more  of  the  issues  or  profits  than  comes  to  his  just 
share  and  proportion; "  tar  which  is  dted  Dane's  Abr.,  c.  8,  art 
8,  sec.  13. 

I  therefore  think  the  Friends  are  accountable  for  rents  and 
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profits  to  their  oo-tenants  in  common,  and  the  question  next 
to  be  considered  is.  In  what  manner  and  to  what  extent  are 
they  so  accountable  ?  Are  they  accountable  for  issues  and 
profits  actually  made  by  the  application  of  their  labor,  skill, 
and  capital,  to  the  property?  or  are  they  accountable  for  the 
fair  yearly  value  of  the  property  in  the  condition  in  which  it 
was  at  the  time  it  came  to  their  possession  ? 

I  think  the  latter  is  the  just  and  true  measure  of  accounta- 
bility, and  one  that  is  perfectly  consistent  with  the  statute. 
There  is  a  very  material  difference  between  the  nature  of  a 
liability  of  a  bailiff  at  common  law,  and  of  a  tenant  in  common 
who  is  a  bailiff  under  the  statute.  The  former  is  a  fiduciary, 
bound  to  manage  the  estate  to  the  best  advantage,  and  make 
all  the  profit  he  can  for  the  owners,  and  to  keep  and  render  to 
them  a  full  and  fair  account  of  his  transactions;  and  he  is 
liable,  not  only  for  rents  and  profits  actually  received,  but  also 
for  such  as  might  have  been  received  without  his  default; 
while  the  latter  is  accountable  only  for  rents  and  profits  ac- 
tually received,  more  than  his  just  share  and  proportion.  He 
is  bailiff  only  by  virtue  of  his  receiving  more  than  his  just 
share,  and  in  an  action  of  account  against  him,  it  is  an  essen- 
tial averment  of  the  declaration  that  he  has  received  more 
than  his  share:  Wheeler  v.  Homey  Willes,  208;  SturUm  v.  Rieh^ 
%rdionj  13  Mee.'&  W.  17;  Henderson  v.  Easony  17  Ad.  &  El. 
N.  S.,  719;  8.  C,  79  Eng.  Com.  L.  718.  He  is  not  a  fiduciary, 
nor  a  trespasser,  but  has  a  right  to  occupy  and  use  the  prop- 
erty. When  he  rents  it  out  and  receives  the  rent,  there  is  no 
difficulty  in  ascertaining  the  amount  for  which  he  is  account- 
able. When,  instead  of  renting  it  out,  he  occupies  and  uses 
the  whole  to  the  exclusion  of  his  co-tenants,  and  thus,  in 
effect,  becomes  himself  the  renter,  there  is  more  difficulty;  but 
it  seems  to  me  that  the  just  and  true  rule  is,  to  charge  him 
with  a  reasonable  rent  for  the  use  and  occupation  of  the  prop- 
erty in  the  condition  in  which  it  was  when  he  received  it,  and 
to  hold  him  accountable  to  his  co-tenants  for  their  just  shares 
of  such  rent. 

This  rule  does  justice  to  all  parties  concerned,  and  gives  the 
same  just  measure  of  compensation  to  the  co-tenants  whether 
the  property  be  rented  out  by  one  of  them,  or  be  occupied  and 
used  by  him  to  the  exclusion  of  the  rest.  It  does  not  make 
the  compensation  in  the  latter  case  depend  upon  the  accident 
of  his  being  a  good  or  bad  manager,  a  prudent  and  cautious 
person,  or  a  wild  and  reckless  speculator.    It  is  just  to  the 
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occupying  tenant^  who,  having  occupied  and  used  the  property 
instead  of  renting  it  out,  ought  to  be  accountable  to  the  same 
extent  as  if  he  had  rented  it  out  and  received  the  rent.  It  is 
just  to  his  co-tenants,  who  are  entitled  to  a  share  of  the  rent 
of  the  property,  but  not  of  the  issues  and  profits  of  his  labor, 
skill,  and  capital  applied  to  its  use.  They  do  not  share  in  the 
risk,  and  ought  not  to  share  in  the  profit  of  the  operation. 

The  rule  is  not  inconsistent  with  any  authority  that  I  have 
seen.  In  Ruffners  v.  LewiSj  7  Leigh,  720  [80  Am.  Dec.  513], 
an  account  was  taken  of  rents,  profits,  etc.,  but  no  question 
was  raised  in  that  case  as  to  the  correct  mode  of  adjustment, 
and  the  one  adopted  may  have  been  more  £Eivorable  to  the 
occupying  tenant  than  to  have  charged  him  with  a  rent,  espe- 
cially as  he  was  allowed  by  the  express  terms  of  ifie  decree, 
not  only  for  permanent  improvements,  and  for  his  expenses 
and  actual  services  in  his  successful  operations,  but  also  fixr 
his  expenses,  labor,  and  services  in  the  course  of  his  unsuc- 
cessful experiments.  In  TJiampson  v.  Boitietj  1  McMulL  Bq. 
77,  the  rule  in  question  was  adopted.  "If  the  whole  estate,'^ 
said  Chancellor  Harper,  "were  let  to  tenants,  and  certain  rents 
reserved,  as  is  commonly  the  case  in  England,  there  would 
be  little  difficulty.  But  what  rule  shall  be  adopted  when  one 
tenant  in  common  has  occupied  part  of  the  premises  himself  T 
I  know  of  no  other  than  to  estimate  the  rent  of  the  whole 
premises,  and  then  to  value  the  rent  of  that  portion  of  the 
premises  occupied  by  the  tenant  in  possession,  with  reference 
to  the  condition  they  were  in  at  the  time  he  took  possession." 

There  may  be  peculiar  circumstances  in  a  case  making  it 
proper  to  resort  to  an  account  of  issues,  profits,  etc.,  as  a  mode 
of  adjustment  between  the  tenants  in  common;  and  that  was 
perhaps  the  case  in  Ruffners  v.  Lewis^  7  Leigh,  720  [80  Am. 
Dec.  613];  but  such  cases  would  merely  be  exceptions  to  the 
rule  I  have  laid  down,  which,  I  think,  is  properly  applicable 
to  most,  if  not  all,  cases. 

It  applies,  I  think,  with  peculiar  propriety  to  this  case;  in 
which  the  occupying  tenants,  the  Friends,  had  themselves  a 
large  interest  in  the  subject  as  tenants  in  common,  and  were 
lessees  (or  one  of  them  at  least  a  lessee)  of  other  large  inter- 
ests therein  of  other  tenants  in  common,  and  embarked  and 
were  for  many  years  engaged  in  a  most  hazardous  operation 
upon  the  property,  requiring,  for  its  successful  result^  the  ex« 
penditure  of  a  vast  amount  of  labor  and  of  capital,  and  the 
exercise  of  the  greatest  skill  and  prudence.    During  all  this 
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period,  the  proprietors  of  the  outstanding  interests  stood  aloof, 
and  did  not  offer  to  join  in  the  adventure,  to  contribute  to  the 
means  of  its  prosecution,  to  run  the  risk  of  its  failure,  and 
take  the  chance  of  its  successful  issue.  They  cannot  now 
come  forward  and  say  the  operation  has  been  successful,  and 
they  are  entitled  to  a  share  of  the  profits.  The  most  they  are 
entitled  to  is  their  share  of  a  reasonable  rent.  The  Friends 
are  accountable  for  that.  Being  themselves  proprietors  of 
some  and  lessees  of  other  interests  in  the  subject,  and  occu- 
pying and  using  the  whole  of  it,  it  is  just  and  right,  and  what 
they  must  have  expected  and  intended,  that  they  should  pay 
a  reasonable  rent  for  the  outstanding  interests.  But  upon  no 
principle  of  justice  are  they  bound  to  account  for  issues  and 
profits.  Nor  could  such  an  account  now  be  settled  so  as  even 
to  approach  a  correct  result.  It  is  no  easy  matter  to  keep  an 
account  of  transactions  so  extensive,  and  running  through  so 
long  a  series  of  years,  and  be  prepared  with  proper  vouchers 
for  a  settlement;  and  the  Friends  were  under  no  obligation  to 
do  so.  Then  they  are  accountable  only  for  a  reasonable  rent, 
and  the  next  question  is,  How  is  the  amount  of  such  rent  to 
be  ascertained? 

In  regard  to  the  appellants,  I  think  tiiere  can  be  no  difficulty. 
Mrs.  Early's  interest  of  one  fourth  of  two  thirds  of  the  property 
was  leased  by  her  guardian  to  Thomas  B.  Friend,  at  an  annual 
rent  of  three  hundred  dollars,  for  a  term  of  ten  years,  subject 
to  be  determined  after  her  arrival  at  age  or  marriage,  at  ihe 
election  of  her  or  her  husband.  She  arrived  at  age  in  1843, 
and  married  in  1846,  but  as  it  is  averred  in  the  answer  of 
Joseph  Friend  and  not  disproved  nor  denied,  neither  she  nor  her 
husband  has  ''ever  expressed  any  wish  to  change  the  terms  of 
respondent,  holding  under  the  lease  aforesaid,  and  hence  he 
has  always  hitherto  regarded  himself  as  holding  and  occupy- 
ing under  the  original  rent  reserved."  The  lease  commenced 
December  25, 1836,  and  of  course  expired,  if  not  determined 
before  by  election  as  aforesaid,  December  25, 1846.  There  was 
no  such  election  to  determine  it  before,  and  therefore,  by 
its  terms,  it  continued  in  force  until  the  last-mentioned  day. 
And  Joseph  Friend  having  after  that  day  continued  to  hold 
and  use  the  property  as  before,  without  any  objection  on  the 
part  of  Early  and  wife  or  her  trustee,  he  might  be  considered 
holding  on  tiie  terms  of  the  previous  lease,  according  to  the 
authorities  cited  by  his  counsel,  to  wit:  2  Bobinson's  Practice, 
J10W  ed.,  878,  379;  Hyatt  v.  Oriffithsj  17  Ad.  &  EL,  N.  S.,  605; 
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8.  C,  79  Eng.  Com.  L.  505;  Uumphreys  v.  Franks^  36  Eng.  L. 
ft  Eq.  429.  In  McKay  v.  Mumford,  10  Wend.  851,  it  was  held 
that  the  presumption  of  law,  that  a  tenant  who  holds  over 
after  the  expiration  of  his  lease  continues  to  hold  under  the 
landlord  and  on  the  terms  of  the  lease,  does  not  apply  to  a 
tenant  in  common  who  leases  the  undivided  interest  of  his  co- 
tenant.  *^The  fact  of  his  not  leaving  possession,"  said  the 
court,  "does  not  authorize  the  inference  that  he  still  intends  to 
hold  under  the  lease;  on  the  contrary,  the  presumption  is,  that 
he  holds  under  his  own  title,  which  gives  him  a  right  to  the 
possession  and  enjoyment  of  the  whole  estate,  liable  however 
to  account  to  his  co-tenants  at  law:  1  R.  8.  90;  or  in  equity: 
Sherman  v.  Ballou,  8  Cow.  304.  This  presumption  of  possession 
by  virtue  of  his  own  title  may  undoubtedly  be  rebutted,  and 
then  ho  would  hold,  as  to  the  moiety  of  his  co-tenant,  as  any 
other  tenant  and  subject  to  the  same  rules  of  law."  If  there 
be  any  such  presumption,  it  is  rebutted  in  this  case  by  the  ex- 
press admission  of  Joseph  Friend  that  after  the  expiration  of  the 
lease  ''he  always  regarded  himself  as  holding  and  occupying 
under  the  original  rent  r  served."  I  therefore  think  that  the 
rent  for  the  interest  of  Mrs.  Early,  during  the  whole  period 
of  the  use  and  occupation  of  the  property  by  the  Friends,  ought 
to  be  at  the  rate  paid  by  the  lease. 

In  regard  to  the  proprietors  of  the  other  outstanding  inter- 
ests, there  may  bo  more  difficulty.  But  I  think  it  ought  to 
presumed,  as  to  them,  that  the  rent  agreed  to  be  paid  to  Mrs. 
Early — that  is,  three  hundred  dollars — ^was  a  fair  and  reasona- 
ble rent  for  her  interest  of  one  fourth  of  two  thirds;  which 
would  make  the  annual  rent  of  the  whole  property,  while  in 
the  use  and  occupation  of  the  Friends,  eighteen  hundred  dol- 
lars; .and  that  they  ought  to  be  charged  with  rent  at  that  rate, 
unless  it  be  proved  that  a  reasonable  rent  would  be  more;  in 
which  case,  they  ought  to  be  charged  with  such  reasonable 
rent.  I  think  the  Friends  ought  to  pay  at  least  the  same  rate 
of  rent  for  the  other  outstanding  interests  as  for  that  of  Mrs. 
Early.  They  derived  the  same  benefit,  in  proportion,  from 
those  interests  as  from  hers;  and  the  fact  that  they  made  no 
contract  for  the  use  of  the  former  is  certainly  no  reason  for 
pa3dng  less  rent  for  them  than  for  the  latter.  They  must 
have  expected  and  intended  to  pay  the  same  rate  of  rent  to 
all  the  other  parties  interested  in  the  property  with  themselves 
ab  thoy  agreed  to  pay  for  the  interest  of  Mrs.  Early,  except 
the  dower  interest,  for  which  an  annual  rent  of  five  hundred 
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dollars  was  agreed  to  be  paid.  Why  less  rent  in  proportion 
was  agreed  to  be  paid  for  the  dower  interest  than  for  that  of 
Mrs.  Early  does  not  appear.  It  may  have  been  because  the 
former  interest  was  determinable  at  any  time  by  the  death  of 
the  dowress,  while  the  latter  was  more  permanent  At  all 
events,  I  think  the  agreed  rent  of  the  latter  is  a  fairer  criterion 
than  that  of  the  former  for  the  ascertainment  of  the  amount 
<»f  rent  to  be  paid  for  the  other  outstanding  interests.  I  think 
the  proprietors  of  those  interests,  having  made  no  contract 
witii  the  Friends,  or  either  of  them,  ought  to  have  the  liberty 
of  showing,  if  they  can,  especially  as  most  of  them  were  in- 
fjEuits  during  the  use  and  occupation  of  the  property  by  the 
Friends,  that  it  was  reasonably  worth  more  rent  in  proportion 
than  what  was  agreed  to  be  paid  for  the  interest  of  Mrs.  Early. 

The  Friends,  being  accountable  to  their  co-tenants  for  a  rea« 
eonable  rent  of  the  property,  and  not  for  the  issues  and  profits 
of  their  operations  thereon,  ought  to  pay  interest  on  the  rent 
of  each  year  from  the  end  of  such  year  until  payment. 

Upon  the  whole,  I  think  that  so  much  of  the  decrees  of  the 
oircuit  court  as  is  in  conflict  with  the  foregoing  opinion  is  erro* 
neous,  and  ought  to  be  reversed,  with  costs  to  the  ai>pellees, 
the  Friends,  as  the  parties  substantially  prevailing,  and  the 
oause  remanded  to  the  circuit  court  to  be  proceeded  in  to  a  final 
-decree  according  to  the  principles  alxAre  declared. 

The  other  judges  concurred  in  the  opinion  of  Monours,  J. 

Decrees  reversed  in  favor  of  the  appellees. 


LeABOITT  07  C0-TKMA5T3  TO  ACOOUNT  lOR  ReITTS  AND  PXtOim^  AVD  lOR 

Usi  Ajn>  OoouPATiOK  07  CkwHON  pRomBRTT. — All  the  anthorities  agree  that 
ihe  oommon  law  provided  no  means  by  which  one  joint  tenant  or  tenant  in 
•oomnum  conld  oompel  hie  eo-tenant  who  continued  in  possession  of  the  com- 
mon property,  and  took  more  than  his  share  of  the  rents  and  profits  of  the 
•estate,  to  account  to  him  for  his  x>'<>poi^<)i^  thereof,  unless  such  rents  and 
profits  were  received  by  one  as  the  bailiff  of  the  other:  Freeman  on  Cotenanoy 
and  Partition,  sec.  269;  Co.  Lit.  209  b;  WJieeUr  ▼.  //bme,  VTilles,  208;  Hen- 
dermm  ▼.  Bamm,  17  Ad.  ft  El.,  N.  S.,  701,  718;  8.  C,  79  £ng.  Com.  L.  The 
jrtatnte  of  4  &  5  Anne,  c.  16,  sec.  27,  was  passed  to  remedy  this  defect  in 
the  common  law.  That  statute  provided  tliat  "actions  of  account  shall  and 
may  be  brought  and  maintained  agaiuut  the  executors  and  administrators  of 
«very  guardian,  bailiff,  and  receiver;  and  by  one  joint  tenant,  and  tenant  in 
oommon,  his  executors,  and  administrators,  against  the  other  as  bailiff,  for 
receiving  more  than  comes  to  his  just  share  or  proportion;  and  against  the 
executor  and  administrator  of  such  joint  tenant  or  tenant  in  common;  and 
^e  auditors  appointed  by  the  court,  when  such  action  shall  be  depending, 
«liaU  be^  and  are  hereby,  empowered  to  administer  an  oath,  and  examine  the 
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partiet  toaehing  the  matten  in  qnestioii,  and  for  their  pains  and  trouble  ia 
auditing  and  taking  such  aooonnt  have  sach  allowances  as  the  eovut  diaQ. 
adjndge  to  be  reasonable,  to  be  paid  by  the  party  on  whose  side  the  balanra 
of  the  accomit  shall  appear  to  be."    Statutes  similar  to  this  were  enacted  tA 
an  early  day  in  many  of  the  states  of  the  Union.    In  the  case  of  Headermm- 
T.  JBatim,  wprOf  referred  to  in  the  prinoipal  case»  it  was  decided  tfaat^  cadsr 
the  statute  of  Anne,  a  joint  tenant  or  tenant  in  common  is  only  liable  to  ao- 
oonnt to  hiB  co-tenant  when  he  has  actually  received  from  a  third  person  the* 
rents  and  profits  of  the  common  properly.    And  a  majority  of  the  coorts  in 
the  United  States  have  given  a  like  oonstmotion  to  similar  statates  enactsd 
in  this  coontry:  IVeeman  on  Cotenancy  and  Partition,  sec  275;  Pico  t.  Cb- 
bimbtt,  12  Cal  414,  420;  Cfoodenow  ▼.  JBwer,  16  Id.  461,  471;  Bird  t.  Bird,  15^ 
Fla. 424;  Crcmev.  Waggoner, 27  Ind.  52;  SeantUny. ilfibon, 82Kan.  376;  Nd- 
mm*i  Hdra  v.  Clay's  ffdrs,  7  J.  J.  Marsh.  141;  Bridgford  y.  Barbour,  SO  Ky. 
529;  Israel  v.  Igraei,  30  Md.  120,  126;  Sargenir.  Parsons,  12  Mass.  152;  8k^ 
ardy»Biehards,2Qwy,42i;  i^o^an  ▼.  JfcCoy,  29  Mo.  336;  WoohserY.&ufp, 
18  Barb.  265;  2>reMerY.  Dresser,  40  Id.  800;  WUeoxY,  WSeooB,  48  Id.  327;. 
8eoU  V,  Ouemsey,  60  Id.  163;  Osbom  t.  Osbom,  62  Tex.  495.    There  are,  how- 
ever, some  oases  in  this  country  that,  like  the  principal  case,  refuse  to  adopt 
the  English  rule  on  this  subjects    They  hold  that  a  tenant  in  common  who> 
prevents  his  co-tenants  from  obtaining  from  the  premises  held  in  oommwi 
their  just  shares  of  the  profits  or  income  which  the  premises  are  capable  of 
yielding,  or  who  takes  possession  of  tiie  whole,  and  uses  them  as  his  own,  sad 
thereby  makes  a  profit^  is  bound  to  account  to  his  oo-tenants,  either  for  the 
rental  value  of  the  premises,  or  the  profit  he  has  made,  although  he  may  not 
have  received  any  rents  from  third  persons:  iSMett  v.  Siari,  14  Ga.  429;  Htff 
V.  McDonald,  22  Id.  181;  hood  v.  Bodine,  11  K.  J.  Sq.  403;  BarrtUY.  Bar- 
nrfZ,  25 Id.  173;  BuekelewY.  Snedeker,  27  Id.  82;  HdsaUY.  Merrill,  37  Id.  114^ 
Thompson  v.  Bodiek,  1  McM]^  Eq.  75;  ffoU  v.  Boberlson,  Id.  475;  VatenUms 
V.  Joknson,  1  Hill  Oh.  (a  G.)  49;  Ljfles  v.  Lifles,  Id.  86;  Jones  v.  JToMey,  14 
8.  0.  292;  Scaife  v.  Thomson,  15  Id.  837;  Pearson  v.  Oaribm,  18  Id.  47;  TJfner 
T.  Fenner,  4  Loa»  469;  Hajfden  v.  JTerr^  44  Vt.  836;  Graham  v.  Piaree,  » 
Gratt  88;  ^ewmoii  v.  ^eionuw,  27  Id.  714;  WhkeY.8iMart,16VsuSff!;  A^- 
mere  v.  Lewis's  Ex'rs,  80  Am.  Dec  513.    The  statutes  of  some  states  provida 
that  a  oo-tenant  in  possession  shall  be  required  to  account  to  his  fellow  for 
the  use  and  occupation  of  the  common  property.    Urns  the  Msine  statute- 
provides  that,  "if  any  one  or  more  of  the  joint  tenants  or  tenants  in  oonmioia 
take  the  whole  rents  or  income  of  the  joint  estate^  or  more  than  their  shares 
without  the  consent  of  their  oo*tenants,  and  refuse^  for  a  reasonable  time  after 
demand,  to  pay  such  oo*tenants  their  share  thereof  any  one  or  more  of  thna 
may  have  an  action  of  special  assump^  against  the  refusing  co-tenants  to- 
recover  their  proportion  thereof: "  R.  S.  Mc  1883|  p.  791,  sec  20.    In  Bkh- 
ardson  v.  Bidutrdson,  72  Me.  403,  it  was  held  that  this  statute  extended  the^ 
remedy  to  cases  of  personal  occupancy  by  the  co-tenant:  See  also  Djfer  v. 
Wilbur,  48  Id.  287.    And  the  Illinois  statute  provides  that  "where  one  or 
more  joint  tenants,  tenants  in  oammon  or  coparceners  in  real  estate^  or  any 
interest  therein,  shall  take  and  use  the  profits  or  benefits  thereof,  in  greatsr 
proportion  than  his,  her,  or  their  interest^  such  person  or  persons,  lus^  her,  or 
their  executors  and  administrators,  shall  account  therefor  to  his  or  their  e»> 
tenant  jointiy  or  severally:"  B.  &  HL  1874|  c  2,  sec  1;  see  Bowleg  v.  Bmd^ 
em  App.  454. 

It  is  wen  established  by  the  great  preponderanoe  of  the  authoritiea^  boA 
ftiglish  and  American,  that  each  tenant  in  common,  or  joint  tenant^  has  ti» 
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ri^t  to  enter  upon  and  hold  exduhre  powearion  of  the  oommon  property^ 
■nd  to  make  each  profit  m  he  oui  by  the  proper  enltivatkm  or  nee  thereof^ 
and  to  retain  the  whole  of  the  benefits  deriyed  from  ench  ooltiTatian  or  nie^ 
provided  that»  in  keeping  the  poaaeenon  and  in  making  the  profits,  he  hasnol 
bean  gjulty  of  an  ooster  of  his  co-tenant,  nor  hindered  him  from  entertag 
upon  the  premises  and  enjoying  them  as  he  had  a  right  to  da  The  rnssnninf 
upon  which  the  doctrine  of  these  authorities  rests  is  thus  stated  by  Freeman: 
"As  each  co-tenant  has,  at  all  times,  the  right  to  enter  npoo  and  enjoy  every 
part  of  the  commimn  estate,  this  right  cannot  be  impaired  by  the  fact  that  an- 
other of  the  co-tenants  absents  himself,  or  does  not  choose  to  claim  his  right- 
to  an  eqnal  and  common  enjoyment;  it  woold  be  inequitable  to  compel  a  co- 
tenant  in  possession  to  account  for  the  profits  realised  oat  of  his  skil],  labor, 
and  bosiness  enteipriss^  when  he  has  no  right  to  call  upon  his  co-tenant  to^ 
oontribate  anything  towards  the  prodnctian  of  these  profits,  nor  to  bear  hia 
proportion,  when,  through  bad  yean,  failure  of  drops,  or  other  unayoidabla 
misfortane,  the  use  made  of  the  estate  resulted  in  a  loss  instead  of  a  profit  to^ 
the  one  in  possession; "  Freeman  on  Cotenancy  and  Ftetition,  sec.  268;  Neuh 
Mi  ▼.  Smari,  87  Ala.  326,  831;  Terrett  ▼.  Outmhi{^kKn,  70  Id.  100;  WUUiuom 
▼.  iSTteor^  74  Id.  108,  204;  iSTcoitftta  t.  iilKtra,  32  Kan.  876;  0kBqiiHY.Fc6i,n 
VL  280;  SeottM  ▼.  Scomeet  15  HI.  App.  160;  Orans  t.  Waggtmer^  27  Ind.  02^ 
SeatBT.  SeUao^  28  Iowa,  S06i  SegtMU  ▼.  WUmeth^  45  Id.  603;  Becndv.  B9> 
M€i,  23  La.  Ann.  160;  Ba^fimr  t.  Ba(f<mr,  33  Id.  297;  OoUmn  t.  Mamm,  26  Me. 
434;  SargaU  ▼.  Panona,  12  Mass.  140;  Shepard  t.  i2&Aar«b,  2  Gray,  424;  Pedr 
T.  OirpeRfer,  7  Id.  283;  Itrad'w.  ImMel^dOUd.  120;  EverU t. Beadi,  SI  Mich. 
136;  Kmn ▼.  Gmiie%,  25  Minn.  222;  Haum  y.  JETohm,  29  Id.  262;  Bagcmr, 
IfcOy,  20 Mo.  366;  ffuUm^Y.  PotoeTV,  38 Id.  363;-  WebHerr.  Caltf,  47  K.  H. 
280;  Iwaird  ▼.  Bodikie,  11  K.  J.  Eq.  403;  Carr  ▼.  PoMOJc  ttc  Co.,  22  Id.  85^ 
BantU  T.  Barrdl^  25  Id.  173;  WoolhKr  t.  Knapp,  18  Barb.  266;  Wikoaa  t. 
WUoooB,  48  Id.  327;  8coU  t.  Qwanme^^  60  Id.  163;  JoOgn  ▼.  Jm^  0  Hun» 
388;  RoMhotM^v.  Bomiwnn,  15 Id.  309;  Kttney.  Joco&t,  68Pa.  St.  57;  ITear. 
^iladte{ron^45Tex.ll9;  ai6ori»T.Oj(orn,62Id.406.  IskWUUnmrnv.  SHuari, 
74  Ala.  20^  BriokeU,  G.  J.,  deliyering  the  opinion  of  the  couxjb,  said:  "Th^ 
rule  is  well  settled  that  a  friendly  occupsnt^  of  the  oommon  estate  by  co* 
tenant  does  not  render  him  liable  to  account  for  rents  and  profits."  And 
Stone^  J.,  delivering  the  opinion  of  the  court  in  NewbM  v.  Smarif  67  Id.  331, 
said:  "Tenants  in  common  are  seised  joer  my  eClwrloitf.  Bach  has  an  equal 
right  to  occupy;  and  unless  the  one  in  actnal  possession  denies  to  tiie  other 
the  ri^t  to  enter,  or  agrete  to  pay  rant^  nothing  can  be  claimed  for  such  occu- 
pation. Such  possession  by  one  is  treated  as  had  with  the  consent  and  appro* 
bation  of  the  co-tenant."  But  in  SMOb  ▼.  Stark,  14  Ga.  437,  and  in  2%MNp- 
mm  ▼.  Botikk,  1  McMuU.  Eq.  76,  it  waa  held  that  one  co-tenant  occupying 
the  whole  of  the  common  estate,  though  he  does  not  deny  the  ri^t  of  hia 
co-tenant  to  enter  and  enjoy  it  in  common  with  him,  is  bound  to  account  for 
the  value  of  such  occupation. 

Wbxbx  Oocufthio  Tatjjrt  has  Autually  RicnnD  Bxm  and  profita 
from  a  third  person,  all  tiie  authorities  agree  that  he  must  account  therefor 
to  his  co-tenant:  SVeeman  on  Cotenancy  and  Partition,  sec  273;  Pope  v. 
Harkhu^  16  Ala.  324; Banmm  v.  London,  25  Conn.  152;  HuffY.  McD(mald,22 
Ga.  161;  Crow  v.  Mark,  52  IlL  332;  SeaniUnY.  il/tison,  32 Kan.  376;  Bridgfard 
Y.Bar^xmr,  80  Ky.  529;  BuchY,  Spoffard,  31  Me.  34;  ChwenY.  Sham,  40  U. 
66;  M<m9Y.  Bota,  41  Id.  360;  ShepardY.  Biehards,  2  Gray,  424;  Sargml  r. 
FormmM,  12  Mass.  149; /scmf  v.  ^Nftne^  11  N.  J.  Eq.  403;  DaMmmY.Thmf^ 
son,  22  Id.  83;  Oaftom  y.  Os&om,  62  Tex.  406. 
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MoDB  ov  TiKDro  A0O(NniT.«Jt  is  onlj  for  the  bahoioe  due  after  mdd^g 
aOoiwaiioe  for  dwnandi  properly  edmhted  as  oottnter-daime,  tiutt  a  eo-teneiit 
la  entitled  to  leooTer:  IVeeman  on  Cotenanej  and  Fertition,  aec  277;  Aqp- 
orvlT.  JUfilortli^  2Qra7,  427.  Sxpeneee  for  neoeenxy  and  proper  repein  and 
moneya  peid  for  tazee  are  to  be  dedaoted  from  the  amoont  of  the  rente  and 
profita:  i)a«MwnT.  2^tonqM0is  22K.  J.  Eq.  83;  JJoMian  ▼.  O^^ 
Deck^a  Appeal,  67  Fk.  St.  472;  Froeman  on  Ckntenanpy  end  Ftertitionv  eee.  S7S. 
InreferenoetotheallowanoefbrimprovenMQtiyF^vemaniaya:  "Underwhat 
eiromnatenoea  and  to  what  extent  improrementa  may  be  oonaidered  in  tekii^ 
an  aoooont  between  oo-tenanta  eannot  be  atated  with  deeirable  preeiaion.  It 
ia  probable^  howerery  that  they  will  not  be  made  a  eabjeot  of  oprnpenaitinB 
nnleee  they  aro  of  a  naoal  eharaoter,  and  aro  neeeenry  for  the  ordinary  and 
eoonomioal  nae  of  the  property.  Bat  when  the  property  ia  intended  by  the 
oo-ownere  to  be  demoted  to  a  epeoial  pmpoee^  allowanoe  may  be  made  for  eadi 
improrements  aa  intelligent  and  igaoioaa  men  know  wiU  greatly  tend  to 
aooompliah  the  porpoae  deeired: "  Freeman  on  Cotenani^  and  Fartitifin,  aee. 
279.  In  the  oaae  of  8emtBm  t.  AtSmm,  82  Kan.  879,  Valentine,  J.,  delifering 
the  opinion  of  the  ooort,  aaid:  ''We  think  it  ia  eminently  proper  for  the  ooart» 
uk  giving  oompeneation  to  one  tenant  in  oonimon  for  rente  and  profita  reoeired 
hy  another  tenant  in  common,  to  dednot  a  proportionate  amoont  for  any 
neoeaaary  and  proper  improvementa  made  1^  the  co-tenant  in  pQeaeBBioii,  and 
the  aame  with  respect  to  any  taxea  peid  1^  each  co-tenant  over  hia  propor^ 
tionate  ahare."  Bat  the  tenant  in  common  in  poaaeaaion  ia  not  entitled  to 
oompeneation  for  hia  improremente,  from  hia  co-tenanta  who  have  not  aaaented 
to  hia  making  them:  Ford  r.  Kmpp,  81  Hon,  022;  CboUqr  ▼.  Makar,  86  Id. 
157;  SeoU  t.  Omenm^,  60  Barb.  163;  a  a  on  appeal,  48  N.  Y.  10&  InOm- 
ham  T.  Pierce,  19  Qratt  88;  it  waa  dedded  that  althoo^^  aa  a  general  role^ 
where  one  tenant  in  common  oocapiee  and  oaea  the  common  property  to  the 
cxohunon  of  hia  oo-tenanta,  the  beat  meaaoro  of  hia  accoantability  to  hia  oo- 
tenanta  may  be  their  aharea  or  proportiona  of  a  fair  rant  of  the  property,  yet 
thero  may  be  pecoliar  ciroamatancea  in  a  oaae  making  it  proper  to  reaort  to 
an  acooant  of  .the  iaaaea  and  profita  aa  a  mode  of  adjoatment  between  the 
tenanta  in  common.  And  in  that  caae  it  waa  held  that  in  the  oaae  of  a  ten* 
eeaay  in  common  in  lead  minea,  an  accoant  of  the  iaaaea  and  proAta  ia  the 
proper  mode  of  adjoatment.  The  occnpying  tenant  ia  liable  only  for  the  fair 
Talne  of  the  prop«rty  in  the  condition  in  which  it  waa  when  it  went  into  hie 
pceieaaion.  Hia  co-tenanta  aro  not  entitled  to  the  benefit  of  the  iaaaea  and 
profita  made  by  the  application  of  hia  akJU  and  capital  npon  the  common 
property:  WkUe  ▼.  Stuart,  76  Va.  667,  citing  the  principal  oaae. 

Tsn  PUNOirAL  CAfla  n  ddiinouishxd  in  the  following  caeea:  Qrdham  t. 
Pkree,  19  Qratt  89;  Budianain  t.  Bh^,  22  Id.  428;  ^eiaiMni  t.  J^Bimai^  27 
Id.  722. 
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Book  Bxyeb  Bank  v.  Shbbwood. 

[10  wiscoHsui,  an.] 
Mdmr  Astavoid  osr  Onaou  ov  Ons  Who  his  OvnmuLWV  ■!■  Aiv 

oonrr  will  bo  regarded  as  an  ordinaxy  loan. 
OoBFQRAnoN  OAiT  Makb  No  Oomtraot  NOT  KiGiBBABT,  either  diraotlj  m 

indireotly,  to  enable  it  to  anawer  the  poxpoae  of  ita  ereation. 
OooiTEAOT  ov  GoBPORATiDV,  FoBiDON  TO  PuEi^oiiM  CT  object  of  ita  ereatJoi^ 

18  void. 
Bask  LmnsD  to  Takivo  Txv  fik  Ckht  Lmsnr  oh  Loaks  nmj  dia- 

oonnt  a  note  at  twelve  per  oent^  withoat  rendering  the  contract  Toid. 
Whxn  BA2fK  BoEBTBa  Gbbatib  Iimsnr  tbah  CHABxmE  ALLcma,  the 

naory  lawa  apply  to  the  contraot^  although  the  rate  doea  not  exceed  the 

rate  preacribed  by  aadh  naory  law. 
Ihtxbxbt  on  Usubioub  Contbaot  hat  xb  BaooviBXD,  mdeaa  the  party 

afieoted  by  the  naory  aeta  up  the  naory  in  hia  anawer,  and  tenden  llie 

principal  aom. 

Action  on  promissoiy  note.  Defendant  Sherwood  had  over- 
drawn his  account  at  the  bank.  Upon  settlement,  he  gave 
his  note  for  the  amount  so  overdrawn,  together  with  ten  per 
cent  on  the  same  £rom  the  time  the  money  was  received  to  the 
date  of  making  the  note.  The  note  was  made  payable  forty 
days  after  date,  and  was  to  draw  twelve  per  cent  interest  after 
maturity.  Defendant  failed  to  pay  the  note,  and  the  bank 
brought  this  action.  The  answer  admitted  the  making  of  the 
note,  but  set  up  that  the  bank  had  no  authority  to  enter  into 
such  a  contract,  and  asked  that  the  note  be  declared  void. 
The  court  found  the  bank  entitled  to  the  face  of  the  note,  with 
ten  per  cent  interest  thereon  from  the  time  the  note  becam* 
doe.    Defendant  appealed. 
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Todd  and  RoekweU,  for  the  appellant 
M<U  H.  Carpenter^  for  the  respondent. 

By  Court,  Golb,  J.  We  should  probably  be  refining  too 
much  upon  the  real  nature  of  the  transaction  mentioned  in  the 
pleadings  in  this  case,  were  we  to  hold  that  the  note  in  ques- 
tion was. not,  in  fact,  given  by  the  appellant  for  a  loan  of 
money  by  the  bank  to  him.  It  appears  from  the  tacts  in  the 
case,  that  Sherwood  had  been  doing  business  with  the  bank, 
and  had  overdrawn  his  account,  and  that  upon  a  settlement 
between  him  and  the  bank,  he  gave  his  note  for  such  indebted- 
ness, which  note  was  made  payable  forty-five  days  from  date, 
with  interest  at  the  rate  of  twelve  per  cent  per  annum  after 
due.  The  bank,  upon  this  settlement,  charged  the  usual  rate 
of  interest  on  the  amount  advanced  upon  the  checks  of  the 
appellant,  and  undoubtedly  regarded  it  as  an  ordinary  loan  to 
one  of  its  customers,  who  had  overdra¥m  his  account  At  all 
events,  we  are  disposed  so  to  consider  it;  and  in  that  lights 
shall  examine  the  legal  consequences  flowing  fix>m  the  trans- 
action. 

And  the  first  question  presented  is  as  to  the  power  of  the 
bank  to  make  this  contract  It  is  insisted  by  the  counsel  tor 
the  appellant,  that  as  this  contract  was  made  by  a  bank 
which,  by  the  laws  of  this  state,  was  only  authorised  to  demand 
and  receive  a  rate  of  interest  not  exceeding  ten  per  cent,  upon 
any  loan  made  by  it,  that  therefore  the  contract  was  void  for 
want  of  capacity  in  the  bank  to  make  it  This  objection 
renders  it  necessary  to  refer  to  the  power  granted  to  banks 
organized  under  chapter  71  of  the  re^dsed  statutes  of  1859,  the 
general  banking  law  of  the  state.  The  first  three  sections  of 
that  act  refer  more  particularly  to  the  steps  to  be  taken,  and 
the  manner  of  organizing  a  bank.  Section  4  of  the  chapter 
provides  that  '*such  association  shall  have  power  to  carry  on 
the  business  of  banking,  by  discounting  bills,  notes,  and  other 
evidences  of  debt;  by  receiving  deposits;  by  buying  and  sell- 
ing gold  and  silver  bullion,  foreign  coin,  and  foreign  and 
inland  bills  of  exchange;  by  loaning  money  on  real  and  per- 
sonal securities;  and  by  exercising  such  incidental  powers  as 
may  be  necessary  to  carry  on  such  business."  Section  8  de- 
clares that  it  shidl  be  lawful  for  such  association  to  purchase, 
hold,  and  convey  real  estate,  for  certain  purposes  therein 
specified,  and  contains  an  absolute  prohibition  upon  the  asscH 
elation  from  purchasing,  holding,  or  conveying  real  estate  in 
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4Uiy  other  case,  or  for  any  other  purpose  whatever.  By  section 
16,  it  is  provided  that  ^^such  banks  or  banking  associations 
may  demand  and  receive  for  loans  on  real  and  personal  secu* 
rities,  or  for  notes,  bills,  or  other  evidences  of  debt  discounted, 
A  rate  of  interest  not  exceeding  ten  per  cent  per  annum,  until 
the  first  day  of  January,  I860;"  but  no  penalty  or  forfeiture  is 
provided  or  declared  in  the  law  in  case  a  bank  takes  more 
than  ten  per  cent  interest 

It  is  believed  that  the  above  are  all  the  provisions  of  the 
banking  law  having  a  direct  bearing  upon  the  point  under 
•examination.  In  order  to  have  the  whole  question  before  us, 
it  may  be  as  well  to  refer  in  this  place  to  the  general  statute 
tipon  the  subject  of  usury.  Sections  1  and  2  of  chapter  65, 
43ess.  Laws  1866,  read  as  follows: 

"  Section  1.  All  bonds,  bills,  notes,  assurances,  conveyances, 
4ind  all  other  contracta  or  securities  whatever,  whereby  there 
is  reserved  or  secured  a  rate  of  interest  exceeding  twelve  per 
•cent,  shall  be  valid  and  e£fectual  to  secure  the  repayment  of 
the  principal  sum  loaned,  but  no  interest  shall  be  recovered  on 
€uch  securities,  or  on  any  money  or  other  thing  loaned  by  such 
contract. 

^^Section  2.  Whenever  any  person  shall  apply  to  any  court 
of  this  state  to  be  relieved  in  case  of  a  usurious  contract  or 
security,  or  when  any  person  shall  set  up  the  plea  of  usury  in 
any  action  or  suit  instituted  against  him,  such  person  to  be 
•entitled  to  such  relief  or  the  benefit  of  such  plea  shall  prove  a 
tender  of  the  principal  sum  of  money  or  thing  loaned  to  the 
party  entitled  to  receive  the  same." 

It  is  at  onoe  apparent  that  the  bank  reserved  upon  this  note 
a  greater  rate  of  interest  than  it  was  authorised  to  receive  for 
any  loan  by  the  banking  law,  though  it  did  not  exceed  the 
rate  which  a  person  is  permitted  to  reserve  by  special  contract, 
under  the  general  usury  law.  And  the  question  arises,  Is  the 
note  void  for  the  reason  assigned — that  the  bank  had  no  power 
to  make  such  a  contract? 

Angell  &  Ames,  in  their  work  upon  corporations,  270,  sec- 
titdi  266y  in  discussing  the  question  as  to  what  contracts  in 
general  incorporated  companies  may  make,  say:  ''And  here 
we  would  observe  that  a  corporation  and  individual  stand 
upon  very  difierent  footing.  The  latter,  existing  for  the  gen- 
eral good  of  society,  may  do  all  acts,  and  make  all  contracts 
which  are  not,  in  the  eye  of  the  law,  inconsistent  with  this 
fieat  purpose  of  his  creation;  whereas  the  former  having  beea 
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created  for  a  specific  purpose,  not  only  can  make  no  contract 
forbidden  by  its  charter,  which  is,  as  it  were,  the  law  of  its 
nature,  but  in  general  can  make  no  contract  which  is  not 
necessary,  either  directly  or  indirectly,  to  enable  it  to  answer 
that  purpose:"  Permsylvaniaj  DeLy  and  Md.  Steam  Nav.  Co.  ▼. 
Dandridge,  8  Gill  &  J.  248  [29  Am.  Dec.  543]. 

And  it  is  a  familiar  principle  which  runs  through  all  th» 
law  upon  this  subject,  that  a  corporation  is  not  only  incapsr 
ble  of  making  contracts  which  are  forbidden  by  its  charter, 
but  in  general  it  can  make  none  which  are  not  necessary, 
either  directly  or  indirectly,  to  effect  the  objects  of  its  crea- 
tion. So  when  a  corporation  undertakes  to  make  a  contract 
entirely  foreign  to  the  purpose  and  objects  of  its  creation,  such 
contracts  are  yoid.  Illustrations  of  this  rule  are  abundant 
In  the  recent  case  of  Madisoriy  W.  &  Jf.  Plank  Road  Co.  v.  Water* 
toum  &  P.  Plank  Road  Co.^  7  Wis.  59,  where  the  former  com* 
pany,  which  was  authorized  by  its  charter  to  construct  a  road 
£rom  Milwaukee  to  Madison;  and  after  having  constructed  the 
same  to  Watertown,  determined  to  leave  the  field  west  of  that 
place  temporarily  to  the  other  company,  which  had  a  charter 
for  building  a  road  westwardly  along  the  route,  nearly  iden* 
tically  with  that  through  which  the  complainants  were  au- 
thorized to  extend  their  road;  and  the  complainants  signed  a 
guaranty  for  the  purpose  of  enabling  the  defendants  to  borrow 
money  with  which  to  construct  a  road  westwardly,  etc. — ^this 
court  held  the  contract  of  guaranty  void,  as  being  entirely  for- 
eign to  the  object  of  the  corporation,  and  without  the  general 
scope  of  its  authority. 

So  an  insurance  company,  which  by  its  act  of  incorpora- 
tion was  authorized  to  insure  buildings  and  personal  property 
against  fire,  and  to  make  all  kinds  of  marine  insurance,  and 
to  loan  money  on  bottomry,  respondentia^  or  mortgage  of  real 
estate  or  chattels  real,  with  a  restriction  that  it  should  not  ex- 
ercise banking  powers,  loaned  money  on  a  promissory  note, 
and  indorsed  the  same;  it  was  held  that  the  act  was  unau- 
thorized, and  impliedly  forbidden  by  its  charter:  New  York 
Firemen^ 8  Ins,  Co.  v.  Elyy  2  Cow.  678;  and  cases  cited  in  the 
notes  to  Angell  &  Ames  on  Corporations,  272-276. 

These  examples  are  quite  sufficient  to  illustrate  the  rule,  and 
show  the  application  of  the  doctrine  in  a  case  where  a  corpora- 
tion attempts  to  make  a  contract  entirely  foreign  to  the  pur- 
pose and  object  of  its  creation,  and  beyond  the  scope  of  the 
authority  granted  in  its  charter.    Does  the  present  case  fall 
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within  that  class  of  decisions?  Here  the  bank,  it  is  coooeded, 
had  foil  and  ample  power  to  discount  promissory  notes,  loan 
money,  etc.,  and  conduct  a  general  banking  business,  but  it 
oonld  only  reserve  ten  per  cent  interest  upon  its  loans.  It  is 
not  a  case  where  a  corporation  usurps  a  power  not  given  by 
its  charter,  but  where,  in  the  exercise  of  a  lawfcd  power  and 
in  oooducting  its  legitimate  business,  it  has  exceeded  the  limits 
fixed  by  law.  Had  the  note  been  given,  drawing  ten  per  cent 
interest,  after  it  became  due,  there  could  have  been  no  question 
as  to  the  validity  of  the  contract.  But  the  objection  is,  that 
the  bank  had  no  authority  to  discount  a  note  at  a  greater  rate 
of  interest  than  the  general  banking  law  allowed;  and  if  it 
does,  the  note  is  void  for  want  of  such  power.  Is  this  objection 
sound  ?  I  think  not  And  yet  it  must  be  admitted  that  there 
are  a  niunber  of  cases  which  appear  to  sustain  this  position: 
Bank  of  UniUd  States  v.  OwenSj  2  Pet.  627;  Bank  of  Chilieothe 
V.  Swaynej  8  Ohio,  252  [82  Am.  Dec.  707];  Creed  v.  Commer- 
eial  Bank  of  Cincinnati^  11  Id.  489;  Spaulding  v.  Bank  of  Mus- 
kingum^ 12  Id.  644;  Orr  v.  Laeey,  2  Doug.  (Mich.)  230,  are 
cases  where  this  question  as  to  the  e£fect  of  a  bank  discount- 
ing a  note  at  a  greater  rate  of  interest  than  is  allowed  by  its 
charter  is  discussed;  and  some  of  them  hold  distinctly  that 
the  contract  is  void,  for  want  of  capacity  in  the  bank  to 
make  it 

I  am  not  prepared  to  follow  these  decisions.  In  my  judg* 
ment,  the  reasoning  of  these  cases  is  clearly,  successfully,  and 
completely  answered  by  the  opinions  given  in  Commercial  Bank 
cf  Manchester  v.  Ndanj  7  How.  (Miss.)  608;  and  McLean  v. 
Lafayette  Bank^  8  McLean,  687.  Mr.  Justice  Clayton  gave  an 
exceedingly  able  and  elaborate  opinion  in  the  first  case,  in 
which  the  case  of  Bank  of  United  States  v.  OwenSj  2  Pet  627, 
is  carefully  examined  and  reviewed;  while  the  doctrine  of  the 
Ohio  cases  is  vigorously  assailed,  and  to  my  mind  completely 
overthrown.  In  the  case  of  McLean  v.  Lafayette  Bank^  8  Mc- 
Lean, 687,  Mr.  Justice  McLean,  in  considering  the  eSeoi  upon 
the  contract  of  a  bank  taking  usury,  and  meeting  the  objection 
that  such  a  contract  was  void  for  want  of  power  of  the  bank 
to  make  it,  uses  the  following  language  (p.  611):  "Now,  here  is 
a  capacity  imparted  to  do  everything  which  a  natural  person 
could  do  in  relation  to  the  business  specified.  The  natural 
persons  who  compose  the  corporation  are  authorised  to  do,  in 
their  aggregate  capacity,  what  each  one  might  do  in  his  natural 

eapadty.    Now,  what  is  the  difference  between  the  natural  and 
Am.  Dml  Vou  Lxxvm— tf 
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artificial  capacities  here  spoken  of?  It  is  admitted  that  an 
artificial  persoa  has  no  power  to  violate  the  law  of  its 
creation,  or  any  other  law.  Has  a  natural  person  power  to 
violate  the  law?  We  suppose  not;  and  in  this  respect  no  dif- 
ference is  perceived  between  the  two  capacities.  It  is  not  a 
question  of  capacity,  but  of  prohibition.  A  natural  person  is 
.proldbited  from  taking  more  than  six  per  centum  per  annum 
interest.  If  it  were  not  for  the  prohibition,  he  might  agree  £ar 
any  reasonable  rate  of  interest  And  if  the  bank  had  not  been 
prohibited  in  like  manner,  might  it  not  have  charged  in  the 
same  way?  Is  there  any  doubt  of  this?  It  has  power  to  loan 
money  on  interest,  and  no  rate  of  interest  being  established  by 
law,  may  it  not  contract  for  the  rate  of  interest  as  a  natural 
person?  If  it  may  not  do  this,  it  may  do  nothing;  the  prohi- 
bition in  the  charter  acts  upon  the  artificial  capacity,  as  the 
general  law  of  the  same  import  acts  upon  the  natural  capacity 
of  every  citizen." 

Again  he  says,  while  endeavoring  to  show  that  a  bank  and 
an  individual  occupy  the  same  ground  as  to  taking  usury: 
*^  Neither  can  have  any  implied  power  to  make  a  contract  in 
violation  of  law;  and  the  argument  that  a  bank  can  do  noth* 
ing  for  the  doing  of  which  power  is  not  given,  while  an  indi- 
vidual may  do  anything  which  is  not  prohibited,  is  without 
force,  because  it  can  have  no  application  to  the  case.  The  act 
is  prohibited  alike  to  the  bank  and  the  individual.  On  what 
principle,  then,  can  the  distinction  be  sustained?  As  has  been 
shown,  the  bank  has  the  same  power,  under  its  charter,  to 
make  a  contract  for  the  loan  of  money  as  an  individual,  and 
if  more  than  six  per  centum  per  annum  had  not  been  pith 
hibited,  it  might  have  charged  more." 

It  seems  to  me  that  this  reasoning  fully  meets  the  objectioD 
that  this  note  is  void  because  the  bank  reserved  a  greater  rate 
of  interest  than  it  was  authorized  to  take.  But  what  are  the 
consequences  of  this  act?  We  leave  out  of  view  now  the  ques- 
tion as  to  whether  a  bank  would  forfeit  its  franchises  by  re- 
serving more  interest  than  it  is  permitted  to  take  by  the  general 
banking  law;  or  whether  such  an  act  would  be  a  good  ground 
of  forfeiture  of  its  banking  privileges  in  a  direct  proceeding 
instituted  by  the  state  for  a  misuser  of  its  franchises.  This 
case  does  not  call  for  the  expression  of  any  opinion  upon  that 
point,  and  of  course  none  will  be  given.  The  banking  law 
does  not  declare  what  shall  be  the  consequence  of  taking  mors 
interest  by  a  bank  than  is  allowed  by  the  banking  law.    It  is 
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an  undoubted  yiolation  of  that  law,  which  is  the  charter  for 
every  bank,  to  reserve  upon  any  loan  more  than  ten  i^er  cent 
interest  But  as  there  is  no  penalty  afiBixed  in  the  banking 
law  for  a  violation  in  this  respect,  we  must  look  to  the  gen* 
eral,  common,  or  statutory  law  to  ascertain  the  consequences 
of  its  violation.  And  in  the  first  place,  we  suppose  that  the 
act  of  the  bank  in  taking  excessive  interest  must  be  viewed 
precisebr  as  an  act  of  an  individual:  Planters'  Bank  v.  Shatp^ 
4  Smed.  &  M.  75  [48  Am.  Dec.  470];  Grand  Gvlf  Bank  v. 
Archer,  8  Id.  161;  Veawie  Bank  v.  Patdk,  40  Me.  109;  PAOo- 
ddphia  Loan  Company  v.  Towner y  13  Conn.  249. 

The  statute  of  1856  is  very  general  in  terms,  and  I  cannot 
perceive  why  it  does  not  apply  to  corporations  as  well  as 
natural  persons.  It  was  argued  by  counsel  for  the  bank  that 
this  note  was  not  affected  by  the  statute  of  1856;  for  although 
the  rate  of  interest  reserved  was  greater  than  the  bank  by  the 
banking  law  was  permitted  to  take,  still  that  it  did  not  ex* 
ceed  the  rate  which  parties  might  contract  for  under  this 
general  statute.  But  we  are  of  the  opinion  that  when  a  bank 
reserves  a  greater  rate  of  interest  than  is  allowed  by  its  char- 
ter, the  usury  law  applies  to  it,  although  it  does  not  exceed 
the  rate  prescribed  by  such  usury  law.  The  general  usury 
law  is  to  that  extent  modified  by  section  16  of  the  bank  law, 
and  that  section  takes  the  place,  as  far  as  it  is  applicable,  of 
the  statute  upon  usury.  Now,  it  will  be  seen  that  the  only 
penalty  prescribed  by  the  statute  of  1856  for  taking  usury  is 
the  loss  of  all  interest.  The  first  section  provides  that  the 
contract  or  security  shall  be  valid  and  effectual  to  secure  the 
repayment  of  the  sum  loaned,  but  no  interest  shall  be  recov- 
ered upon  such  security.  I  have  had  some  difficulty  in  put- 
ting a  satisfactory  construction  upon  this  statute.  Were  the 
first  section  standing  alone,  I  should  then  think  that  the  judg- 
ment of  the  circuit  court  must  be  reversed,  upon  the  ground 
that  interest  was  given  upon  the  note  after  it  became  due  at 
the  rate  of  ten  per  cent  per  annum.  But  under  the  pleadings 
in  this  case,  I  am  inclined  to  the  opinion  that  this  was  proper. 
The  appellant  does  not  set  up  usury  in  his  answer,  but  alleges 
that  the  bank  had  no  authority  or  power  to  take  the  note,  or 
to  enter  into  any  contract  for  more  than  ten  per  cent  interest, 
and  asked  that  the  note  be  declared  void.  This  was  raising 
the  question  of  the  power  of  the  bank  to  make  the  contract, 
insisting  that  it  had  no  such  power,  and  that  the  contract  was 
void  upon  that  ground.    It  is  not  claimed  that  the  contraot 
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was  UBurioufi,  but  void  for  want  of  capacity  of  the  bank  to 
make  it.  Now,  it  appears  to  me  that  the  first  section  of  this 
statute  is  qualified  and  restricted  by  the  provisions  of  the  sec- 
ond section,  and  that  they  must  both  be  construed  tc^ther; 
and  I  therefore  think  that  the  interest  upon  a  usurious  con- 
tract may  be  recovered,  unless  the  party  affected  by  the  usuiy 
applies  to  the  court  to  be  relieved  therefrom,  or  sets  up  the 
usury  in  his  answer;  in  which  case,  to  be  entitled  to  any  relief^ 
or  the  benefit  of  his  defense,  he  must  prove  a  tender  of  the 
principal  sum  loaned.  Suppose  a  party  sets  up  usury  in  his 
answer,  but  fails  to  prove  any  tender  of  the  principal  sum, 
will  the  court  give  him  the  benefit  of  his  defense?  Obviously 
not,  because  the  statute  says  that  he  must  prove  a  tender  of 
the  principal  sum  as  a  condition  of  having  the  benefit  of  that 
defense. 

And  in  case  the  defendant  fails  to  prove  a  tender,  what 
would  the  plaintiff  be  entited  to  recover?  I  think  the  princi- 
pal and  interest.  If  the  first  section  of  the  statute  is  alone 
considered,  disconnected  from  the  provisions  of  the  second 
section,  it  would  seem  to  require  that  the  court  should,  upon 
its  own  motion,  refuse  to  give  judgment  for  any  interest  upon 
a  usurious  contract,  whenever  it  was  made  to  appear  that  such 
usury  Imd  been  taken.  I  cannot  think  that  the  legislators 
intended  any  such  result  as  that  a  party  settLag  up  the  usuiy 
in  his  answer,  but  failing  to  prove  a  tender  of  the  principal 
sum,  should  be  in  a  worse  condition  than  one  who  did  not  set 
it  up  at  all.  Yet  such  would  be  the  consequence,  unless  it  is 
held  that  a  plaintiff  may  recover  principal  and  interest,  when 
the  usury  is  not  set  up  in  the  answer,  and  a  tender  of  the  prin- 
cipal sum  proved  on  the  trial. 

The  conclusion  at  which  I  have  arrived  is,  that  the  judgment 
of  the  circuit  court  is  right,  and  must  be  affirmed. 

€k>lfTBACr  BT  OOBFOBATIOM,   FOBBDDKN  BT  ChABTXB  OR  BT  BlAXfrO,  O 

Von>:  See  extended  note  to  LecsmU  ▼.  Palmer^  51  Am.  Dec.  841;  extended 
note  to  i^eio  rorib  FirtmenlnB.  Co.  v.  Ely,  13  Id.  106;  notes  to  OAf  CUbiqf  J2. 
JL  Corp.  V.  EvoM,  60  Id.  405;  Tracy  ▼.  Talmadge,  67  Id.  132. 

Bavk  Discount,  thovqh  bbtond  Lawvul  Lnmnr,  n  not  alwaxb 
UmruouB.  This  sabject  ia  referred  to  in  the  note  to  Iktrii  v.  Oarvp  56  Am. 
Dec.  394. 

Reservation  or  Illegal  Rats  ov  Interest  dobs  not  FRBTBBfr  reoofty 
of  the  principal  and  l^gal  interest  thereon:  PhUade^phia  He*  R,  R*  Ctk  y* 
LtwU^  75  Am.  Dec.  574. 

DBiSMaB  of  Usurt:  See  extended  note  to  DanU  ▼.  Qarr^JB&  Am.  Deo.  SSa 
U is »penonal defense:  Id.;  StqpkeMT.  Mmr,e5lL  764. 
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Thb  pbhtgipal  casb  WASOiTKDineMh  of  thefbUawingaiitlioritiM^  aadtotlM 
painifltated:  The  principal  oms  was  wimmariawl  in  QtnnankPiBu  Farmenf  Mui. 
!■•.  Co,  ▼.  DAefai,  43  Wis.  420,  and  it  wm  there  held  that  while  oontnusti  of  eor- 
poratioiia  which  they  have  "no  authority''  to  make  may  be  Toid,  contiaeti 
which  are  within  the  general  eoopeof  their  powei%  bat  which  are  "inexcen'* 
of  thoie  powers  in  some  particnlan,  areTalid,  nnleaiy  by  reason  of  sndh  exeesi^ 
they  are  against  public  policy.  The  principel  case  was  thus  approved  and  fd- 
towed.  Again:  Mtsdone  by  oocporatians  in  violation  of  their  charters  are  not 
necesBarily  void;  and  they  may,  by  such  acts,  acquire  title  to  property  and 
tnnsmit  it  to  others:  BhuU  v.  WaOer,  11  Id.  349;  Farmen^  and  Mitten^  Bmk 
T.  DeiroU  tie.  B.  £.  Oo.,  17  Id.  370.  The  provisions  of  the  ^Hsconsin  statute 
against  usury  apply  as  well  to  hanks  as  to  natural  persons,  the  only  dififerenoe 
being  that  the  former  are  restricted  to  interest  at  the  rate  of  ten  per  cent  per 
annum,  whilst  the  latter  may  receive  twelve:  Dwiee  v.  OUjf  Bcmk  qfKenoaka^ 
13  Id.  222;  Browar  v.  Haiffhi,  18  Id.  106^  108.  Securities,  not  usurious  when 
given  to  a  natural  person,  are  equally  valid  when  given  to  a  bank;  though 
both  such  person  and  bank  be  without  the  state,  if  the  contract  was  made 
within  the  state,  was  to  be  performed  t&ere^  and  was  governed  by  the  laws  of 
such  state  on  the  subject  of  usury:  Kmnody  v.  Knig^  21  Id.  347.  Where  a 
town  insurance  company  is  prohibited  by  statute  from  insuring  sdhool-houses 
without  a  majority  vote  of  the  members  of  tiie  company,  a  policy  of  iosuranoe 
upon  a  sdhool-hoase,  issued  without  such  vote,  ii  uUra  vbrtt  and  void;  and  a 
policy  so  issued  upon  a  dwelling-house  becomes  void,  if  afterwards  the  dweU- 
ing-bouse  is  converted  into  a  school-house.  Hie  doctrine  of  consent  and 
waiver  is  not  applicable  to  such  a  case,  because  the  law  makes  the  restriction 
of  power,  and  not  a  mere  regulation  of  the  company:  Lutkt  v.  Farmanf  MuL 
t%rt  Ifu.  Cbi,  65  Id.  546.  Where  any  person  sets  up  usury  in  an  action 
against  him,  it  is  not  necessary  under  the  statute  of  Wisconsin  to  aver  in  his 
answer  a  tender  of  the  principal  sum  loaned,  but  he  is  entitled  to  the  benefit 
of  his  defense  by  proving  such  tender  at  any  time  up  to  or  even  by  ""*k**^g 
the  tender  upon  the  trial:  Jlioifer  v.  Owm^  12  Id.  387;  Tcwelee  v.  DurheCf  Id. 
489.  In  the  case  last  cited,  the  principal  one  was  summarized  and  distinguished. 
In  Tovmlee  v.  Durhee,  mqnu,  the  court  below  misapprehended  the  principal 
decisftou,  and  sustained  a  demurrer  to  an  answer,  not  because  the  answer 
failed  to  show  a  esse  of  usury,  but  because  it  did  not  aver  a  tender  of  the 
principal  sum  loaned.  But  the  principal  case  simply  asserts  that  the  defend- 
ant, in  order  to  avail  himself  of  usury,  should  plead  it  and  then  prove  a  tender. 
It  does  not  hold  that  he  should  aver  a  tender.  Besides,  usury  was  not  averred 
at  all  in  the  principal  case.  The  bank  having  contracted  for  usurious  interest^ 
it  was  claimed  that  the  entire  contract  was  void,  not  by  the  usury  law,  but 
for  want  of  power  on  the  part  of  the  corporation  to  make  it.  It  was  said  to 
be  as  void  as  would  be  a  policy  of  insurance  issued  by  the  bank.  On  the 
other  hand,  it  was  contended  that,  inasmuch  as  the  bank  was  authorized  to 
loan  money  and  take  securities,  if  it  contracted  for  more  interest  than  the 
law  sllowed,  that  had  the  same  effect  on  the  contract  as  would  a  similar 
transaction  between  individuals.  TbB  latter  view  was  sustained,  and  this 
was  tha  entire  scope  of  the  deoipon. 
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Nash  v.  Chuech. 

[10  WiSOOKBIM,  808.] 
JPlWIMaWT  GAKVOT  BB  AVOIDBD  OR   IMPEACHED   BY   ATTAOKINa  IClBB  I»> 

BBOULABITIBS  in  jadicial  proceedings,  which  are  open  to  direct  objeette 
in  the  soiti  or  wldch  may  be  taken  adTaatage  of  on  error  or  appeal. 

JUSOMEBT  or   PaB!IITIOB    13  Ck)NOLUBIVB  WHEN    ATTACKED  COLLATKBALLT. 

In  a  anit  for  partition,  the  finding  and  determination  of  a  conrt  of  gea> 
era!  jnriadiotion,  as  to  the  exiatence  and  interests  of  parties  nnknown,  aa 
well  as  to  the  anfficiency  of  an  affidavit  anthorisdng  the  pnMiratiim  ef 
notice  nnder  the  statate,  is  binding  in  all  collateral  attacks  npon  tha 
judgment,  especially  when  the  allegations  of  the  oomplaint»  and  the  stete- 
ment  of  facta  in  the  affidavit,  are  in  substantial  conf onnity  with  the  8M> 
ntory  requirement. 

AUJEOATION    AS    TO    ''UNKNOWN    OWNEBS "    IN    ACTION    OB   PaBTIRIDN   IB 

SumcEENT  if  in  the  following  words:  "That  such  portions  of  said  tnei 
as  do  not  belong  to  def endanta  aifd  to  your  cxratora  belong  to  unknovn 
owners. 
Unknown  Ownbb,  Pboobeded  aoaznat  bt  Advbbtiseicent,  in  AcnoN  or 
Partition,  is  Bound  bt  Judgment  therein,  though  in  possession  of  th» 
premises,  claiming  in  seveialty  by  paramount  title,  not  a  party  by  narasb 
and  without  actual  notice,  where  the  statute  makes  the  judgment  bind- 
ing and  conclusive  on  unknown  owners  who  have  been  served  by  publK 
cation« 

Action  to  recover  a  lot  in  the  city  of  Milwaukee.  Charles 
D.  Nash  commenced  this  action  against  Benjamin  Church,  as 
owner,  and  Frederick  Buchanan,  as  tenant.  Defendants 
denied  plaintiff's  title,  and  set  up  title  in  themselyes.  Plain- 
tiff showed  a  patent  from  the  government  to  a  quarter-section 
of  land,  including  the  lot  in  question,  and  then  put  in  evidence 
the  record  of  a  suit  in  partition  of  such  quarter-section.  The 
bill  for  partition  was  brought  against  certain  named  defend- 
ants, and  contained  the  usual  allegations,  showing  the  propor- 
tion owned  or  claimed  by  each,  and  then  declared  ^^that 
such  portions  of  said  tract  as  do  not  belong  to  said  defendants 
and  to  your  orators  belong  to  unknown  owners."  The  court 
made  an  order  of  publication  to  bring  in  unknown  owners^ 
which  was  duly  published.  Afterwards,  the  court  rendered 
judgment,  and  set  apart  to  one  Ogden  the  premises  in  contro- 
versy. From  Ogden,  plaintiff  showed  a  sufficient  deed  to  con- 
vey his  title.  Defendants  offered  in  evidence  deeds  to  show 
that  said  Ogden  had  acquired  title  to  an  undivided,  portion  of 
the  said  quarter-section,  and  had  conveyed  all  his  title  to 
defendants'  grantors  before  the  commencement  of  the  parti- 
tion suit,  and  offered  to  follow  such  deeds  by  evidence  that 
defendant  Church,  for  several  years  prior  to  the  partition  8uit| 
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bad  been  in  open,  notorious,  and  exclnsiTe  posBession  of  the 
lot,  claiming  to  be  the  owner  thereof  in  severalty.  The  court 
reftieed  to  admit  this  evidence,  on  the  ground  that  the  record 
and  decree  in  the  partition  suit  were  conclusive  as  to  the  title 
of  all  persons,  and  defendants  could  only  be  allowed  to  show 
title  under  and  subsequent  to  the  partition.  Judgment  for 
plaintiff,  and  defendants  appealed. 

Palmer  and  Starl^  for  the  appellants. 

Emmons,  Van  Dyhe,  and  Hamilton^  for  the  respondent. 

By  Court,  Dixon,  G.  J.  The  positions  assumed  by  the  re- 
qpondent's  counsel  in  the  argument  of  this  case,  I  must  say, 
ajypeared  to  me  novel  and  somewhat  extraordinary.  It  seemed 
to  me  that  if  they  were  correct,  we  should,  so  far  as  the  appel- 
lants are  concerned,  be  compelled  to  give  one  of  the  most 
unjust  judgments  ever  pronounced  in  a  court  of  justice;  that 
every  sentiment  of  equity  and  justice  demanded  of  us  to  up* 
hold  them  in  their  title  and  possession,  or  at  least  to  give  them 
their  day  in  court  for  the  purpose  of  establishing  them.  The 
idea  that,  under  our  statute  for  the  partition  of  real  estate,  a 
party  in  the  quiet  and  undisturbed  possession  of  his  property 
could  be  stripped  of  it  by  a  judicial  proceeding  of  which  he 
was  entirely  ignorant,  struck  me  as  being  so  flagrantly  and 
enormously  unjust  and  oppressive  that  I  thought  it  could  not 
be  the  law.  The  taking  of  a  valid  title  of  a  person  in  posses- 
sion fix)m  him  and  transferring  it  to  another  having  no  right 
to  it,  by  a  proceeding  of  which  the  owner  has  no  knowledge, 
and  in  which  his  title  was  not  directly  adjudicated  against 
him,  nor  the  attention  of  the  court  directly  cidled  to  it,  exhibits 
a  most  alarming  defect  in  justice.  Such  a  proceeding  is  op- 
posed to  all  our  notions  of  law  and  justice,  and  we  search  with 
anxiety  for  some  mode  of  escape  from  it.  Such  were  my 
impressions  of  this  case  at  the  argument,  and  although  I  am 
compelled  to  adopt  the  views  of  the  respondent's  counsel  as 
the  correct  law,  yet  I  must  confess  I  have  not  been  able,  nor 
am  I  desirous,  to  rid  myself  of  them. 

It  is  not  by  the  rules  of  the  common  law,  which  courts  are 
at  liberty  to  mold  and  inodify  so  as  to  meet  the  ends  of 
justice,  but  by  the  declarations  of  the  legislature  upon  a  sub* 
jeot  confessedly  within  their  control,  that  we  are  to  determine 
this  case.  They,  not  the  court,  are  responsible  for  the  unjust 
consequences  which  may  flow  from  its  decision.  They  have 
prescribed  the  mode  in  which  parties  shall  be  brought  into 
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oourt,  the  form  of  the  proceedings,  and  the  e£fect  of  the  jndg- 
ment  in  actions  like  that  nnder  which  the  respondent  ckiiins 
title.  The  same  power  which  authorized  the  wrong  must 
apply  the  romedy.  Our  solicitade  to  save  the  rights  of  the 
appellants  has  led  us  to  the  examination  of  many  cases  not 
cited  by  counsel,  but  pressed  as  I  am  for  time,  I  shall  only 
notice  such  as  bear  most  directly  on  the  questions  involved. 

The  first  and  second  objectionB  made  by  the  appellants' 
counsel  to  the  partition  proceeding,  viz.,  that  the  allegatioQ 
in  the  complaint,  as  to  the  existence  and  interests  of  parties 
unknown,  was  insufficient,  and  the  affidavit  was  not  sufficient 
to  authorize  the  order  of  publication,  are  clearly  untensble. 
The  court  was  a  court  of  general  jurisdiction,-  and  its  finding 
and  determination  of  these  matters  is  binding  and  conclurive 
in  all  collateral  proceedings.  The  allegations  of  the  complaint 
and  the  statement  of  £Etcts  in  the  affidavit  were  a  sub- 
stantial compliance  with  the  statutory  requirement.  Mere 
irregularities  in  judicial  proceedings,  which  are  open  to  ob- 
jection directly  in  the  suit,  or  might  be  taken  advantage  of  on 
error  or  appeal,  cannot  be  dravm  in  question  collaterally,  for 
the  purpose  of  avoiding  or  impeaching  the  judgment:  Painter 
V.  Henderson^  7  Pa.  St  48;  Doe  v.  Smith,  1  Ind.  451;  Foot  v. 
Sievenij  17  Wend.  483;  Hart  v.  801x09,  21  Id.  40. 

The  ne:i%  and  most  important  question  is^  whether  the  Bp- 
pellant  Church,  who  was,  at  the  time  of  the  commencement 
and  consummation  of  the  suit  for  partition,  an  owner  in  sever- 
alty, and  in  possession  of  a  portion  of  the  partitioned  premises, 
and  who  was  not  made  a  party  to  the  suit  by  name,  or  served 
with  process,  is  bound  by  the  judgment  as  one  of  the  "un- 
known owners,"  who  were  proceeded  against  by  advertisement 
I  confess  that  we  should  have  had  great  doubt  about  holding 
him  a  party  to  the  suit  as  an  unknown  owner,  and  therefore, 
bound  by  the  judgment,  were  it  not  for  the  authority  of  the 
case  of  Cook  v.  AUen,  2  Mass.  461.  The  case  is  so  directly  in 
point,  the  decision  by  a  court  of  so  great  respectability  and 
learning,  and  the  reasoning  so  conclusive,  that  we  are  com- 
pelled to  adopt  and  be  governed  by  it  The  leading  fistcts  were 
/  like  those  in  the  present  case  in  almost  every  particular.  The 
suit  was  by  writ  of  entry  9ur  duseirin.  The  action  was  tried 
at  the  May  term,  1807.  Cook,  the  demandant,  in  support  of 
the  action,  gave  in  evidence  the  proceedings  of  the  supreme 
court,  upon  a  petition  of  Joseph  S.  Reed  for  partition,  in  the 
year  1800,  wherein  he  asked  to  have  one  thousand  acres  of 
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land  set  off  to  him  in  seyeralty,  out  of  a  tract  of  nineteen 
thousand  acres,  which  one  thousand  acres  he  alleged  be  held 
in  common  and  undivided  with  others  to  him  unknown.  Upon 
the  petition,  the  court  ordered  notice  thereof  to  be  given  to  all 
persons  interested  to  appear  and  show  cause  why  the  prajer 
thereof  should  not  be  granted,  pursuant  to  the  provisions  of  a 
statute  passed  in  1784.  The  order  was  executed,  and  no  person 
appearing,  partition  was  decreed  and  made. 

It  was  shown  that  the  land  demanded  in  the  action,  and  to 
which  Allen,  the  tenant,  had  pleaded  n/ul  disieirinj  was  as- 
signed to  Reed  by  the  commissioners  appointed  by  the  court 
to  make  partition,  and  that  Reed  had  conveyed  the  same  to 
the  demandant  Allen  set  up  title  under  one  Jonathan  Frye, 
who  entered  upon  it  upwards  of  thirty  years  before,  and  con- 
tinued to  hold  and  occupy  it  until  Allen  recovered  seisin  and 
possession,  by  virtue  of  a  mortgage  made  by  Frye  to  him  in 
1787,  and  which  he  had  foreclosed,  and  ever  since  possessed 
the  same.  Upon  the  argument  in  that  case,  as  in  this,  it  was 
urged  that  the  operation  of  the  statutes  was  confined  to  the 
co-tenants,  who  were  estopped,  after  due  service  of  process 
tmder  the  statute,  from  contesting  the  share  or  property  claimed 
by  the  petitioner;  that  the  object  of  the  act,  and  of  the 
process  under  it,  was  merely  to  turn  an  estate  in  common  into 
an  estate  in  severalty;  that  neither  the  one  nor  the  other  were 
ever  considered  as  furnishing  a  method  of  establishing  or  try- 
ing the  right  of  a  tenant  in  common,  as  against  one  holding  a 
title  adverse  to  that  of  the  tenants  in  common.  It  was  fur- 
ther argued  that  a  judgment  of  a  court  binds  only  parties  and 
privies;  that  Allen  was  no  party  to  the  judgment,  for  he 
claimed  nothing  as  tenant  in  common;  that  if  he  had  been 
named  in  the  petition  as  a  person  interested  in  the  land,  and 
personal  notice  given  him,  there  might  have  been  a  pretense 
for  considering  him  as  a  privy.  But  that  the  whole  purpose 
of  the  process  being  to  effect  a  partition  of  the  estate  held  in 
oommon,  the  tenants  in  common  were  the  only  parties  to  the 
process,  and  notice  to  all  parties  interested  must  be  under- 
stood to  imply  notice  to  the  co-tenants  alone.  The  court 
remarked  that  a  writ  of  partition  at  common  law  must  name 
all  the  tenants  as  plaintiffs  or  defendants,  and  set  forth  the 
flhares  of  each;  and  that  partition  must  be  made  among  alL 
That  in  that  state'large  parcels  of  land  were  holden  in  com- 
mon, the  tenants  were  numerous  and  unknown  to  each  other, 
mod  their  shares  unasoertainable;  and  that  partition  so  neces- 
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saiy  for  the  settlement  and  cultivation  of  lands  was  there- 
fore  impracticable  by  writ  at  common  law.  After  noticing 
the  provisions  of  the  English  statute  8  &  9  Wm.  m.,  c 
81,  designed  to  remedy  like  inconveniences,  and  that  of  thdr 
own  state,  which  declared  that  'Hhe  final  judgment  should 
be  valid  to  all  intents  and  purposes,"  and  observing  that  these 
words  were  equivalent  to  those  of  the  English  statute,  which 
declared  '4t  should  be  good,  and  conclude  all  persons,  what- 
ever  right  or  title  they  had  in  the  premises,"  the  court,  by 
Parsons,  C.  J.,  say:  '^It  is  reasonable  to  give  the  words  a 
construction,  by  which  no  person  shall  be  concluded  by  a 
partition,  where  he  could  not  by  law  be  admitted  to  defend 
his  rights.  This  construction  is  conformable  to  the  maxim 
of  the  common  law,  that  judgments  do  not  bind  the  rights  of 
any  but  parties  or  privies — understanding  by  parties  all  per- 
sons who  may  have  been  parties  on  Uie  record  but  from  their 
own  laches. 

''In  applying  this  construction  to  the  statute  before  us, 
where  in  the  petition  certain  persons  are  named  as  the  co- 
tenants,  if  partition  be  made,  none  are  concluded  by  it  but 
the  persons  named,  their  heirs  and  assignees.  If  in  the  peti- 
tion the  co-tenants  are  not  named,  but  are  supposed  to  be 
persons  unknown  to  the  petitioner,  and  notice  is  given  to  all 
persons  interested  to  appear  and  show  cause  against  the  peti- 
tion, and  partition  be  made,  no  person  appearing,  this  partition 
shall  conclude  all  persons  whatever  as  to  their  rights  of  pos- 
session. Any  person  interested  was  authorized  to  appear,  and 
by  falsifying  any  allegation  of  the  petition  in  a  point  material 
to  his  defense  might  have  protected  his  interest.  But  if  he 
will  lie  by  and  refuse  to  appear,  it  is  a  consent  that  the  peti- 
tioner may  proceed  ex  partej  and  he  shall  be  bound  by  the 
partition  as  fully  as  if  he  had  appeared  and  afterwards  made 
default. 

''  In  a  writ  of  partition,  the  plaintiff  alleges  that  all  the  par- 
ties to  the  writ  hold  together  and  undivided;  so  in  the  petition^ 
where  the  tenants  are  not  known  or  named,  the  petitioner,  by 
declaring  that  he  is  seised  of  an  undivided  share  of  the  land^ 
in  effect  alleges  that  all  persons  holding  the  land,  or  any  part 
of  it,  are  seised  as  co-tenants  with  him.  And  when  judgment 
is  rendered  in  partition,  all  the  allegations  material  to  the 
rendition  of  the  judgment  are  to  be  considered  as  taxstSj  and 
all  persons  concluded  by  the  judgment  are  estopped  from  con- 
tioverting  them.     In  this  case,  therefore,  Allen,  the  tenant* 
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cannot  be  admitted,  by  showing  a  disseisin  of  all  the  tenanti» 
in  common,  to  question  the  right  of  Reed,  alleged  in  his  peti- 
tion, and  supported  by  the  judgment,  as  he  cannot  be  consid* 
ered  a  stranger  to  the  record,  and  so  not  bound  by  it." 

To  the  other  objection,  that  by  a  true  construction  of  the 
statute  the  right  of  possession  of  no  person  is,  in  fact,  bound 
by  any  proceeding  under  it  but  a  tenant  in  common,  they  say: 
''  It  is  a  sufficient  answer  to  this  objection,  in  this  case,  that 
the  tenant,  having  been  notified  of  the  petition,  in  which  it 
appears  that  the  petitioner  claimed  to  hold  with  him,  together 
and  undivided,  the  premises,  and  having  a  legal  right  to  ap- 
pear and  controvert  the  petition,  and  judgment  being  rendered 
on  his  default,  he  is  now  concluded  from  saying  that  he  is  not 

a  tenant  in  common As  the  statute  contemplates  a  case 

where  the  parties  are  unknown,  it  must  extend  to  a  case  where 
the  particular  interests  or  rights  of  the  parties  are  unknown. 
It  is  therefore  enough  for  the  petitioner  to  show  his  own  right, 
not  being  cognizant  of  the  rights  of  the  others.  And  the  show- 
ing of  his  own  right  to  be  an  undivided  interest  in  all  the  land 
amounts  to  an  allegation  that  all  the  persons  holding  the  land, 
or  any  part  of  it,  hold  together  and  undivided  with  him.  If 
any  man  holding  the  land,  or  any  part  of  it,  by  sole  seisin,  is 
named  a  defendant  in  a  writ  of  partition  at  common  law,  or 
in  a  petition  on  the  statute,  and  after  service  of  the  process 
is  defaulted,  there  can  be  no  doubt  that  his  right  of  possession 
would  be  concluded  by  the  judgment.  In  this  case,  the  tenant 
being  described  by  his  interest  in  the  land,  according  to  the 
petitioner's  claim  of  title,  and  process  being  served  on  him,  if 
he  be  not  bound  by  the  judgment,  the  remedy,  where  most 
necessary,  and  where  the  mischief  is  irremediable  at  the  com- 
mon law,  would  be,  at  the  least,  useless." 

I  have  quoted  at  some  length  from  this  opinion,  partly  be- 
cause it  was  not  noticed  at  the  trial,  but  more  for  its  sound 
reasoning,  and  because  the  necessity  and  policy  of  the  law  in 
providing  for  proceedings  against  property  of  persons  unknown 
is  clearly  shown.  If  judgments  in  such  proceedings  are  not 
to  be  held  binding  and  conclusive  on  all  such  persons  having 
an  interest  both  as  to  the  amount  and  nature  of  their  interests, 
like  other  judgments,  then  the  mischiefs  to  be  remedied  can« 
not  be  reached,  and  partition  in  many  cases  becomes  an  im- 
possibility. The  law  makes  the  allegation  that  they  are 
unknown,  and  publication  of  notice  equivalent  to  a  suit  against 
them  by  name  where  they  are  known,  and  personally  served 


684  Nash  v.  Chubch.  .  [Wiflconsm, 

with  process.  If  the  defendant  Church  had  been  sued  by 
name  and  served  with  process,  and  had  made  default,  no  one 
can  doubt  that  such  default  would  have  been  a  confession  by 
him  according  to  the  allegations  of  the  complaint,  that  he  was 
a  tenant  in  common.  The  statute  gives  precisely  the  same 
effect  to  the  proceeding  in  the  form  in  which  it  was  had.  The 
good  faith  of  the  complainants  in  the  partition  suit  ia  not  de- 
nied. No  fraud  or  design  on  their  part  in  omitting  to  name 
him  as  a  party  and  serve  him  with  process  is  alleged.  The 
whole  proceeding  seems  to  have  been  fSeur  on  their  part,  and 
his  omission  as  a  direct  party  the  result  of  ignorance  or  mistakei 

A  specific  reference  to  the  provision  of  our  statute  is  un- 
necessary. It  is  sufficient,  generally,  to  say  that  the  complaint^ 
which  must  be  verified  by  oath,  shall  particularly  describe  the 
premises  sought  to  be  divided,  and  set  forth  the  rights  and 
titles  of  all  persons  interested  therein,  so  far  as  the  same  shall 
be  known  to  the  plaintiff;  that  he  is  required  to  exhibit  before, 
and  the  court  to  take  proof  of  his  title;  that  upon  the  hearing 
of  the  cause  the  court  shall  ascertain  from  the  proofs  taken,  in 
case  of  failure  to  answer  the  complaint,  and  declare  the  rights, 
titles,  and  interests  of  the  parties  to  such  proceedings,  plain- 
tiffs as  well  as  defendants,  so  far  as  the  same  shall  have  ap- 
peared; and  shall  determine  the  rights  of  the  said  parties  in 
such  lands,  and  render  judgment  that  partition  be  made  ac- 
cording to  such  rights;  and  that  such  judgment  shall  be  bind- 
ing and  conclusive:  1.  On  all  parties  named  therein,  etc.;  2. 
On  all  persons  interested  in  the  premises  who  may  be  unknown, 
to  whom  notice  shall  have  been  given  by  personal  service,  or 
by  publishing  the  same  as  thereinbefore  directed;  and  3.  On 
all  persons  claiming  from  such  parties  or  persons,  or  either  of 
them.  From  these  provisions,  Ihe  requirement  that  the  court 
determine  the  title  and  the  conclusive  effect  of  the.  judgment 
are  evident. 

The  hardship  of  the  present  case  arises  from  the  omission  of 
our  legislature  to  do  what  that  of  Massachusetts,  Maine,  and 
many  other  states  have  done,  namely,  to  provide  that  the 
rights  of  those  persons  unknown,  who  have  not  appeared  and 
answered,  and  who  claim  by  paramount  title,  or  to  hold  in 
severalty  the  whole  or  any  part  of  the  premises  mentioned  in 
the  complaint,  shall  be  excepted  from  the  conclusive  operation 
of  the  judgment.  For  the  sake  of  j  ustice  to  these  defendants,  it 
is  to  be  wished  that  such  exception  had  been  made.  It  will 
be  observed  in  the  case  above  cited  that  the  conclusiveness  of 
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the  judgment  as  to  the  right  of  poeeession  only  is  affinned. 
The  action  being  by  writ  of  entry,  the  right  of  posseBsion  alone 
was  contested.  The  effect  of  the  judgment  as  to  Allen  was 
only  to  sever  the  possession  and  put  Reed  and  his  assigns  in. 
The  court  expressly  said  that  he  was  still  at  liberty  to  assert 
his  paramount  or  several  title  by  writ  of  right:  See  R.  8.  Mass., 
1836,  c.  103,  sec.  88;  Pieree  v.  Oliver,  13  Mass.  211. 

In  addition  to  the  cases  cited  by  the  respondent's  counsel, 
showing  the  conclusive  effect  of  the  judgment  of  partition  upon 
the  right,  Eerr  v.  Herr,  5  Pa.  St  428  [47  Am.  Dec.  416],  and 
Doe  V.  Smithy  1  Ind.  451,  may  be  referred  to  as  directly  in 
point.  In  Herr  v.  Herr,  9upra,  it  was  held  that  a  decree  of 
partition  by  the  orphans'  court  of  Pennsylvania  was  necessarily 
as  conclusive  of  the  right  as  a  judgment  of  partition  in  a  court 
of  law,  although  the  orphans'  court  had  no  jurisdiction  what- 
ever to  try  the  title,  if  an  adverse  claim  was  made;  whilst  in  a 
court  of  law,  the  title  might  be  put  in  issue,  and  be  found  by 
the  judgment.  In  that  case,  a  party  having  no  title  under  the 
intestate  petitioned  for  an  inquest,  allegiDg  a  title  as  tenant  in 
common,  which  was  not  disputed  by  the  real  heirs.  Upon 
this  allegation,  a  decree  of  partition  was  made.  The  court  say 
that  the  joint  tenure  was  established  by  the  judgment,  quod 
partitiofiatj  and  was  conclusive  when  coming  collaterally  into 
contest  between  the  same  parties  in  a  subsequent  proceeding. 
The  authority  of  this  case  may  be  considered  as  somewhat 
shaken  by  the  subsequent  case  of  MeClure  v.  McClurej  14  Pa. 
St.  134,  decided  by  the  same  court.  I  do  not  myself  clearly 
see  how  they  can  be  reconciled,  and  yet  the  doctrine  of  Herr 
V.  Herty  9upray  is  expressly  acknowledged  and  sanctioned.  I 
think  McClure  v.  MeClure^  supraj  is  one  of  those  favorable 
cases  which  make  bad  precedents.  It  cannot  be  supported  on 
the  doctrines  which  the  court  profess  to  hold.  Somewhat 
opposed  to  these  cases  are  TabUr  v.  Wiseman^  2  Ohio  St  207, 
and  Orice  v.  Bandallf  23  Vt.  289;  but  comment  upon  them  is 
deemed  unnecessary. 

Judgment  afiSrmed. 

JvDoioafr  OF  Oocbt  or  OoicranDiT  JmosDicsioir  OAjmor  bb  Oollat- 
BALLT  Attagkvd:  See  Zes  t.  Khffdmrpp  62  Am.  Dee.  646^  and  edileoted 
eaees  in  note  theieto  549;  DUIing  ▼.  Mwrray,  63  Id.  885^  and  note  889;  JTbr- 
km  ▼.  CrikhfiOd,  66  Id.  701;  Lord  t.  Chadbourm,  66  Id.  290;  JfcOoy  ▼.  Mor- 
rtw,  68  Id.  678;  SUUr.  Chrbe,  70  Id.  603»  and  note 605;  Chraatme^  t.  Beemm, 
Id.  909,  and  note  813.  It  ia  oonolnsiTe  upon  matten  aotoally  determined, 
and  ako  npon  matten  which  the  partiee  mi^t  have  litigated;  and  can  only 
be  attacked  for  frand:  See  last  two  cases  cited. 
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(kmoLimvMBmm  or  Juboiost  or  Pabizhoh:  See  Xense  qf  IHOdmrjf  t. 
2>ii9faii'«^<lfiiV»84AiiuDeo.427;  iJaTT.i7err,47lGL416;  MUtMlT.Skrimr^ 
Id.406^  aad  note  418;  note  to  WIOimmT.  iteU,  GO  Id.  434;  PwUbw.  Hm, 
C6  Id.  09.  The  effeot  of  a  Jndgxneiit  in  pertlticii  is  diwcniied  et  length  in  an 
«xtended  note  to  Niedg  t.  Bo^  40  Id.  640^642.  Decree  of  partition  cui- 
not  be  collaterally  impeadhed:  See  (TroMiN^er  t.  Sa0iim»  70  Id.  300;  MarMem 
▼.  Tn^mO,  76  Id.  634. 

Biraor  ov  Noma  bt  Pubugaiidh:  See  extended  note  to  Fikd  Smer 
^Sfaom&oal  Ok  ¥•  i^oiter»  48  Am.  Deo.  272.  Aa  to  wifBciwifiy  of  eemoe  by  pob" 
ne  MtOahmT.  Carr,  71  Id.  421;  I^nmkry.  Sieemrod,  Id.  447.  Ths 
■howa  that  it  oannot  naoally  be  celled  into  qnestion  ooUateially,  bat 
there  are  ezoeptiona  to  the  role  shown  therein.  Goorts  have  power  to  de- 
termine whether  a  eervioe  of  proceia  waa  sniBoient:  Bordm  ▼•  State,  64  Id. 
217 

Tkb  fbihgipal  oaoi  waa  oomd  in  each  of  the  fallowing  caeea  and  to  the 
point  stated:  Irr^gnlaritiea  oannot  be  taken  adTaatage  of  ooUatenlly  to  im- 
peaoh  a  final  Jndgment;  as,  in  a  case  where  the  proceedings  of  a  board  d 
anpenrisors  are  of  a  judicial  charaoter,  and  haying  jnxisdietion,  such  board 
attempt  to  remove  their  derk  under  a  statute  authorizing  them  to  do  so.  H 
they  make  the  proper  order  and  a  final  adjudication  in  the  case,  mere  iirega- 
larities  in  the  proceedings  cannot  be  taken  advantage  of  collaterally^  as  upon 
^MO  warra$Uo:  State  v.  Priaoe,  46  Wis.  618.  A  judgment  in  partition,  it  ia 
said  in  Mantn  v.  TUeworthf  10  Id.  830,  where  the  proceedings  are  regolariy 
bad  against  unknown  owners,  is  conclusive  as  to  title  of  the  partitioned 
premises,  as  agsinst  sll  the  world.  A  fortiori  it  mnst  be  held  conclusive  ss 
against  all  persons  who  were  made  puties  and  brooght  in  by  name.  Tbe 
title  or  interest  of  all  persons,  parties  to  the  action,  and  their  legal  repre- 
eentatives,  and  of  all  persons  claiming  under  them,  except  tenanti,  or  persons 
having  daima  as  tenants  in  dower,  by  the  curtesy  or  for  life,  to  the  whole  of 
the  premises  which  are  subject  to  the  partition,  is  boond  by  the  judgment: 
i>eefy  v.  McOUutoek,  81  Id.  20i.  A  partition  soit  is  not  designed  as  a  sub- 
•titttte  for  ejectment  to  try  oonfliotiDg  titles,  and  a  court  will  not  proceed  to 
a  partition  until  the  title  is  settled;  and  when  the  court  does  proceed  to  a  parti- 
tion, it  must  therefore  adjudge  that  the  title  has  been  settled,  and  the  parties 
ought  to  be  concluded  by  it.  The  object  of  partition  proceedings  is  to  make 
division  among  tenants  in  common,  and  where  sa  unknown  owner  is  propeiiy 
made  a  party,  a  decree  in  partitionnot  only  binds  his  interest  as  a  tenant,  bat 
precludes  him  from  showing  a  paramount  title  in  severalty  to  any  part  of  the 
partioned  premises.  If  any  party  daims  the  whole  or  any  part  of  such  prem- 
ises in  severalty,  it  is  his  duty  to  set  up  that  fact  to  defeat  or  suspend  the 
partition  proceedings  until  that  question  can  be  determined:  Kane  v.  Rock 
River  Canal  Co.,  16  Wis.  187, 188.  Every  point  which  has  been,  either  expressly 
or  by  necessary  implication,  in  issue,  and  has  been  decided,  or  which  mnst 
necessarily  have  been  decided,  in  order  to  support  a  judgment  or  decree,  is 
eonduded  by  it:  Board  qf  Superviaore  v.  Mineral  PL  R,  R,  Co.,  24  Id.  123. 
The  prindpal  case  was  distinguished  in  RtUh  v.  Oberifrunaer,  40  Id.  272,  where 
it  was  said  that  the  prindpal  case  rested  upon  the  peculiar  provisions  of  the 
statute  in  that  class  of  cases.  In  Ruth  v.  Oberbrunner,  enpra,  it  was  hdd  that 
merdy  giving  the  statutory  notice  of  the  application  for  the  probate  of  a  will, 
without  further  notice,  would  not  condude  the  heir  in  respect  to  the  title  of 
real  estate  under  a  final  order  of  distribution.  The  prindpal  case,  it  was  said, 
eonld  not  be  invoked  in  aid  of  snnh  a  daim. 
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MOHB  V.    GhAULT. 

[ID  Wuooiiiar,  61S.J 

ILiMM  OAK  BS  Obadtid  oolt  bt  Natvbal  OiTEurr,  for  tbe  oinifln  aloQf  a 

«r6ek  lonning  loeh  oatlflt  have  a  legal  ri^t  to  the  natunl  ^aw  ol  the 

waters  ol  the  lake  through  it^  and  aayartifioial  drain  iroalddspriTethMi 

of  this  flow. 
OMTEUonoH  ov  Ruinmra  Stbiam  OooAaioirKD  bt  WisHzvo  xwwv  or  m 

BAinn  D0B8  voT  or  Law  OoaarrruTB  KuiSAirai^  iioleai  sadi  olwtnio* 

tion  IB  attribatable  to  the  aoti  or  ageni^  of  man. 
Ihtovidval  xat  Abaci  Fuvaxb  KuiSAirai^  if  he  can  do  lo  by  peaoeable 


DBFENDAirr  owned  land  partly  covered  by  Mud  lake,  and 
plaintiffs  owned  land  and  a  miU  on  Black  Earth  creek,  the 
iiatnral  outlet  of  said  lake.  By  reason  of  the  building  of  a 
Toad  and  the  cultivation  of  land,  the  stream  became  obstructed 
At  the  outlet  of  the  lake^  and  the  water  was  raised  one  and 
one  half  feet,  and  flooded  much  of  defendant's  land.  He 
thereupon  began  to  cut  a  ditch  from  the  north-east  end  of  the 
lake,  nearly  opposite  Black  Earth  creek,  so  that  the  water 
might  flow  into  Big  Marsh.  Plaintiffs  brouj^t  suit  to  restrain 
him.  The  court  permitted  him  to  dig  such  a  ditch  as  would 
lower  the  lake  three  feet,  and  plaintiffs  appealed^ 

AbboUf  Ghregoryj  and  Pinneyj  for  the  appellants. 

S.  Crawfordy  for  the  respondent. 

By  Court,  DizoN,  C.  J.  It  seems  to  us  that  the  &cts  found 
by  the  circuit  judge  do  not  sustain  his  conclusions  of  law.  As 
£aots,  he  finds  that  Black  Earth  creek  is  the  natural  outlet  for 
the  waters  of  the  lake;  that  at  its  source  it  is  about  six  feet 
wide,  and  the  waters  passing  out  of  it  about  one  foot  in  depth; 
that  it  has  been  filled  up  about  one  foot  and  a  half,  by  reason 
of  a  highway  on  one  side  and  cultivated  laud  on  the  other,  and 
the  washings  of  the  earth  therefrom;  and  that  from  one  end 
to  the  other  there  is  no  perceptible  fall  in  the  lake.  As  con- 
<$lu8ions  of  law,  from  these  facta  and  others,  touching  the  de- 
fendant's title  and  occupancy  of  lands  bordering  upon  and 
•overflowed  by  the  waters  of  the  lake,  which  we  need  not  here 
repeat,  he  finds  that  the  defendant  has  the  right  in  any  way 
to  drain  his  land,  by  letting  off  the  surface  water  of  the  lake 
to  the  depth  of  three  feet,  without  injury  to  the  natural  flow  of 
the  lake  towards  the  creek;  and  that  the  waters  upon  the  lands 
<of  the  defendant  constitute  a  private  nuisance,  which  the  de- 
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ftndant  has  the  right  to  abate,  in  his  own  way,  without  eom- 
mitting  a  breach  of  the  peace. 

It  is  difficult  to  perceive  how  the  first  conclusion  is  supported 
by  the  facts.  If  there  is  but  one  foot  of  water  flowing  oTer  the 
bed  of  the  creek  at  the  point  where  the  waters  of  the  lake 
enter  it,  and  there  is  no  perceptible  fall  or  difference  in  the 
height  of  the  surfiEtce  of  the  lake  from  one  end  to  the  other,  as^ 
was  found,  and  as  appears  to  have  been  mathematically  demon- 
strated, how  can  the  defendant  be  permitted,  by  a  ditch  turn- 
ing the  waters  in  an  opposite  direction,  into  Big  Marsh,  to 
drain  the  lake  to  the  depth  of  three  feet,  without  entirely  de- 
stroying the  flow  of  waters  into  the  creek?  Certainly  he  can- 
not. The  present  bed  of  the  creek  would  then  be  about  two 
feet  above  the  surface  of  the  lake.  If  it  was  reduced  one  foot 
and  a  half,  to  its  original  condition,  it  would  still  be  one  half 
foot  above  the  surface  of  the  water  in  the  lake,  after  it  was  so 
drained. 

It  may  be  doubtful,  from  the  facts  found,  whether,  according 
to  the  definitions  given  in  the  books,  the  obstructions  at  the  head 
of  the  creek,  occasioned  by  the  washing  of  the  earth,  is  or  is 
not  a  nuisance.  If  the  washing  in  of  the  earth  was  purely 
accidental,  and  not  directly  attributable  to  the  acts  of  man,  it 
would  not  be.  Blackstone  defines  a  nuisance  to  be  "  anything 
that  worketh  hurt,  inconvenience,  or  damage,"  and  treats  of 
it  throughout  as  something  brought  about  through  human 
agency.  Bishop,  volume  2,  section  848,  says  ^'  that  all  acts 
put  forth  by  men  which  tend  directly  to  create  evil  conse- 
quences to  the  community  at  large  may  be  deemed  nuisances^ 
where  they  are  of  such  magnitude  as  to  require  the  interposi* 
tion  of  courts."  It  is  not,  however,  necessary  for  us  to  deter« 
mine  here  whether  this  obstruction  is  or  is  not  a  nuisance,  for 
if  it  is,  the  defendant's  remedy  lay  in  abating  it,  if  he  could 
do  so  by  peaceable  means;  and  if  not,  he  must  resort  to  his 
action  for  that  purpose.  If  it  is  not  a  nuisance,  as  defined  in 
the  law,  but  an  accidental  obstruction,  he  must  either  endure 
it  or  proceed  to  remove  it;  and  which,  we  will  not  here  attempt 
to  say.  According  to  the  doctrine  laid  down  in  Pre^eoti  v.  WU- 
UarMj  5  Met.  429,  he  might,  perhaps,  remove  it,  as  being  neces- 
sary to  the  use  and  enjoyment  of  his  lands.  In  neither  case 
has  he  the  right  to  rid  himself  of  the  annoyance  by  diverting 
the  waters  of  the  lake  from  their  natural  outlet  The  owners 
along  the  creek  have  a  legal  right  to  the  natural  and  usual 
flow  of  the  waters  of  the  lake  through  it:  and  the  efforts  of  tb* 
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defendant  must  be  directed  to  the  removal  of  the  obetmctioQ 
or  cause  of  the  backwater,  which  in  law  constitatee  the 
nuisance. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
finr  further  proceedings  in  accordance  with  this  opinion. 


WHUiB  CkyuBT  Dn>  vor  Dbolabi  whrhib  Onsrauunov  MnrnoHSD  ni 
FBnroEPAL  Case  mm  or  was  not  «  miiMnoo,  and  vhethar  the  injured  party 
had  to  andore  it  or  lemore  xt»  it  may  not  be  amiaa  to  state  that  eqnity  may 
abate  as  well  as  prevent  the  erection  of  a  nnisanoe,  and  that  equity  wiU  not 
only  decree  the  remoral  of  an  obstmction  in  *  waterooorse^  in  a  proper  casoy 
but  also  enjoin  its  fatnre  obstraotion:  3aH  v.  De  Bari,  72  Am.  Deo.  886^  and 
note  thereto  401.  A  mdsanoe^  alao^  whether  paUio  or  piTrate^  may  be 
abated  at  common  law,  by  the  party  aggrieved,  if  done  without  a  breaoh  of 
the  peace:  8tae$  ▼.  Laird,  68  Id.  110,  and  note  113;  bat  the  jnry  must  deter- 
mine fiMm  all  the  eircomstanoes  of  each  parlioalar  oaae  what  constitates  a 
nnisance:  Onwm  ▼.  SkaUnci,  69  Id.  686. 

Rtpa^tatt  PnOFBmOB'B  BlOHT  TO  KaTDXAL  AND  TJVJJKTEBBSOrTKD  FlOW 

ov  SffBBAM:  See  DUUng  r.  Mmra^,  63  Am.  Deo.  886^  and  obllected  oases  hi 
note  thereto  389;  TOhiatM  ▼.  iSMft,  64  Id.  865^  and  note 867;  Stdmr.  Bm^ 
lien,  66  Id.  894;  POUmryr.  Moort,  69  Id.  91. 

OoATiaa  or  Pbingipal  Ojun.— In  Larmm  t.  ^Kriotig,  60  Wvl  688^  tfaa 
court  qnotes  the  following  language  from  Shaw,  C.  J.,  in  Bfwm  ▼.  Pertku, 
12  Gray,  89:  ''The  tme  theory  of  the  abatement  of  a  nuisance  is,  that  an  in- 
drridual  dtissn  may  abate  a  private  nuiaance  iigurums  to  him,  when  he  ooold 
also  bring  an  action;  and  also  when  a  oonmion  nuisance  obstructs  his  individ- 
ual rights  he  may  remove  it  to  enable  him  to  enjoy  that  rights  and  he  cannol 
be  called  in  question  for  so  doing.  As  in  caae  of  an  obstruction  across  a  high- 
way, and  an  unauthoriaed  bridge  over  a  navigable  wateroonrse,  if  he  has  oo* 
casion  to  use  it^  he  may  remove  ic  by  way  of  abatement.  But  this  would  not 
justify  strangers,  being  inhabitantB  of  other  parts  of  the  commonwealth,  hav- 
ing no  such  occaaion  to  use  it^  to  do  the  same.  Some  of  the  eariier  case% 
perhaps,  in  laying  down  the  general  proposition  that  private  subjects  may 
abate  a  common  nuisance,  did  not  ezprenly  mark  this  distinction;  but  wu 
think,  upon  the  authority  of  modem  cases,  where  the  distinctions  are  mora 
accurately  made^  and  upon  principle,  this  is  the  true  mle  of  law."  Hie  courts 
in  referring  to  this  doctrine,  cited  the  principal  oaae  to  ahow  that  it  had  bosa 
approved  in  Wisconsin,  at  least  by  implication  if  not  ezpready. 


Attobnby-General  V.  FOOTK 

Ul  WtsooHsm ,  141 
Amwn  ov  bot  €hnurr  <»  koh  UsincPAYn  n  Bax>  nr  Quo  WisEAHVOb 

The  defendant  must  either  justify  or  disclaim  the  holding. 
CouBTB  Taxm  Novigb  ov  Txmm  wheh  Pubuo  Skatdti  goes  into  efEMt. 
BxxBiBiraB  on  Tna  ov  Taxiho  Bmor  or  Publio  Statdtb  OAnor  bs 

Put  in  Isbub,  or  admitted  or  denied  by  the  pleadings,  but  must  be  de- 
Am.  Dbc.  Vol.  LXJLViil- 
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termmed  by  the  Jadges  theniMlvet.  Aooordingly,  an  allegatioa  m 
answer  to  quo  vxarratUo,  that  a  statute  nnder  which  the  defendant  claims 
to  hold  office  was  published  and  went  into  effect  prior  to  the  day  of  his 
alleged  eleotion,  is  not  admitted  by  a  demnrrer  to  snch  answer. 

Din  OV   ClBTIViaATI   of    SbOBSTABT  OV   StA3?B  AfFXNDKD  to  PUBLDSED 

VoLumB  ov  Statutbs  will,  in  the  absence  of  any  anggeBtion  which  may 
lead  to  a  more  aocorate  inquiry,  be  taken  to  be  the  date  of  their 
publication  and  taking  efibct 

Information  filed  by  the  attorney-general  aTerring  that  the 
respondent  had  nsnrped  and  held  the  office  of  judge  of  the 
mnnicipal  court  of  the  city  and  county  of  Milwaukee,  without 
legal  election,  appointment,  or  authority,  etc.  The  defendant 
filed  his  answer,  to  which  the  attorney-general  filed  a  general 
demurrer. 

James  H,  Howe,  aUamey^eneralj  for  the  state. 

H*  L.  Palmer,  for  the  respondent. 

By  Court,  Dixon,  C.  J.  The  demurrer  of  the  attorney- 
general  to  the  answer  of  the  respondent  must  be  sustained. 
The  first  separate  defense  set  up  in  the  answer,  that  the 
respondent  has  not  usurped,  etc.,  is  bad.  It  does  not  answer  by 
what  warrant  or  authority  he  claims  title  to  the  office,  which 
the  writ  calls  upon  him  to  show.  He  must  either  justify  or 
disclaim;  and  not  guilty  or  non  ueurpavU  are  bad  answers: 
note  to  People  y.  Richardson,  4  Cow.  118;  People  v.  Uiica  Ins, 
Co.,  15  Johns.  S58. 

The  defense  secondly  set  up  is  also  bad;  for  although  it  is 
alleged  that  chapter  199  of  the  local  laws  of  1859,  entitled 
<<An  act  to  establish  a  municipal  court  in  the  city  and  county 
of  Milwaukee,"  was  duly  published,  as  required  by  law,  and 
went  into  efiect  before  the  day  on  which  the  respondent  claims 
to  have  been  elected  to  the  office  of  municipal  judge,  by  virtue 
of  its  provisions,  yet,  as  it  is  a  public  statute,  of  which  we  are 
bound  ex  officio  to  take  notice,  as  well  as  to  the  time  it  went 
into  effect  as  to  its  provisions,  this  allegation  is  not  admitted, 
or  to  be  taken  to  be  true  by  the  demurrer.  The  existence  or 
the  time  of  the  taking  effect  of  a  public  act  cannot  be  put  in 
issue,  or  admitted  or  denied  by  the  pleadings,  but  must  be 
detennined  by  the  judges  themselves:  Sedgwick  on  Stat.  & 
Const.  Law,  34,  118;  Dwarris  on  Statutes,  467. 

That  the  act  in  question  is  public  was  determined  by  this 
court:  In  re  Boyle,  9  Wis.  264.  We  likewise  in  that  case,  as 
on  previous  occasions,  held  that  in  the  absence  of  any  sugges- 
tion which  might  lead  to  a  more  accurate  inquiry,  the  date  of 
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the  certificate  of  the  eecretary  of  state,  appended  to  the  pub- 
lished volumes  of  the  laws,  would  be  taken  to  be  the  date  of 
their  publication,  and  taking  effect.  The  certificate  is  dated 
June  29,  1859,  and  we  accordingly  there  held  that  the  act 
went  into  oi)eration  on  that  day.  No  suggestion  of  any  other 
or  prior  publication  is  made  in  this  case;  and  our  conclusioc 
must  therefore  be  the  same.  The  election  and  qualification  of 
the  respondent,  at  the  time  alleged  in  his  answer,  without  war- 
rant of  law,  were  consequently  null  and  void:  Commonwealth 
r.  Fowlevy  10  Mass.  295. 

The  demurrer  must  be  sustained,  and  judgment  of  ouster  go 
against  the  respondent. 

BmRDAST  uf  Qvo  Wabrabto  uun  nTHnt  Jusnnr  or  Dbkilaiii: 
Kote  to  People  t.  JRenstelaer  etc  R,  R,  Co.^  80  Am.  Dm.  62;  see  State  t.  iTior- 
rfa^  96  Id.  460. 

Pdbuo  Statutis  abb  Jubiciallt  NoncBD:  People  ▼.  HerVmer^  16  Am. 
Dae.  879;  Holleyr,  BoBey,  12  Id.  342.  And  ooorts  take  judicial  notioe  of  the 
time  of  their  taking  effMt:  Perkkmr,  PeH^ma,  18  Id.  120. 

SKinrm^  when  Taxb  BiiBor:  Sotitm  t.  OMmmtM^  60  Am.  Deo.  717; 
WedtBY.  WedBB,  47  Id.  868;  Perkhur.  Perkhm,  18 Id.  12a 


La  Gbossb  and  Milwaukee  R  R  Go.  v.  Vandbbpool. 

[U  WiacoKsur,  119l] 
yLATff.w^Aifc  Bbidgb  is  vot  Bimj>nvo  ^TTHor  Statdtb  Gr^nre  MaaKAKicfB 

"Lsmx  upon  "aay  dwelling-hoaae  or  other  building.'' 
WoBD   "BfTZLDDso"  Inoludis  Thosb  Stbuotubib  only  Whioh  hayb 

GAPAcnT  TO  Ck>nTAiF  and  are  deaigned  for  the  habitation  of  man  or 

MttwiAla^  or  the  sheltering  of  property. 

Action  by  Vanderpool  to  foreclose  a  mechanic's  lien  claimed 
upon  the  railroad  bridge  of  the  plaintiffs  in  error.  On  the 
trial,  the  defendants  objected  to  the  order  of  the  court  that  the 
lien  of  the  judgment  should  attach  to  the  bridge  and  premises 
on  which  it  was  situated,  on  the  ground  that  the  bridge  was 
not  a  building  within  the  meaning  of  the  statute.  Objection 
overruled,  and  judgment  entered  accordingly.  The  defendants 
•ued  out  a  writ  of  error 

Emmons  cmd  Vandyke^  for  the  plaintiffs  in  error. 

&  8,  Barlow  and  8.  U.  Piwneyy  for  the  defendant  in  error. 

By  Court,  Paine,  J.  This  action  was  brought  to  enforce  a 
lien  upon  the  railix)ad  bridge  of  the  plaintiff  in  enor,  which 
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crosses  the  Wisconsin  river,  for  materials  fumiihed  in  building 
the  same.  Our  statute  gives  a  lien  for  work  done  or  materials 
furnished  in  the  erection  or  construction  of  ^any  dwelling- 
house  or  other  building,"  and  the  only  question  in  this  case  is^ 
whether  the  words  ^' other  building"  can  be  construed  to  in- 
clude a  railroad  bridge. 

It  is  conceded  that  the  words  of  the  statute  must  be  con- 
strued according  to  the  ordinary  and  common  sense.  And  the 
oounsel  for  the  defendant  in  error  then  cite  the  definitions  of  a 
number  of  standard  lexicographers,  which  include  as  buildings 
utructures  of  various  kinds,  which  are  not  houses,  or  designed 
for  the  habitation  of  either  men  or  animals,  or  the  sh^tering 
of  property.  And  it  cannot  be  denied  that  the  words  ''build'' 
and  ''building,"  as  a  verb  and  participle,  are  commonly  used 
as  applicable  to  the  erection  of  numerous  structures,  which 
would  not  be  included  among  any  of  the  last-named  classes. 
Thus  we  speak  of  building  bridges,  building  fences,  sidewalks, 
embankments,  etc.  But  notwithstanding  this,  we  think  the 
word  "building,"  as  a  noun,  has  a  common,  well-understood 
meaning,  exclusive  of  structures  of  this  character,  and  includ- 
ing only  those  which  have  a  capacity  to  contain  and  are 
designed  for  the  habitation  of  man  or  animals,  or  the  sheltering 
of  property. 

We  say  that  things  are  built  which  we  do  not  call  buildinga 
after  they  are  completed.  Thus  suppose  a  witness  on  the 
stand  should  testify  that  the  owner  of  a  certain  lot  had  built 
a  fence  upon  it.  If  counsel  desired  to  know  if  the  lot  was 
otherwise  vacant,  he  would  not  ask  if  there  were  any  other, 
buildings  upon  it,  but  would  ask  if  there  were  any  btdlding& 
upon  it.  And  if  there  were  nothing  but  the  fence,  the  witness, 
using  the  language  in  its  ordinary  signification,  would  un- 
doubtedly answer  no.  Because,  although  he  had  spoken  of 
building  the  fence,  yet  he  would  not  call  it  a  building,  and 
nobody  would  ordinarily  so  consider  it  So,  if  one  were  asked 
if  there  were  any  buildings  on  the  streets,  if  nothing  but  side- 
walks were  there,  he  would  unhesitatingly  answer  no,  yet 
might  at  the  next  moment  speak  of  building  a  sidewalk.  So 
when  we  undertake  to  state  how  many  buildings  there  are  on 
any  farm  or  lot,  or  in  any  village  or  town,  we  are  never  under- 
stood to  refer  to  fences,  bridges,  or  anything  of  that  sort,  but 
only  to  those  structures  which  have  a  capacity  to  contain,  com- 
monly included  among  buildings.  And  this  common  idea 
eeeems  to  be  strictly  correct^  according  to  the  most  accurate 
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analysiB.  In  Crabbe's  Synonyms,  498,  cited  by  the  counsel 
for  the  plaintiff  in  error,  the  most  precise  and  accurate  dia* 
tinction  between  the  words  ^^ build,"  ''erect,"  and  ''construct" 
seems  to  be  stated.  It  says:  ''What  is  built  is  employed  for 
the  purpose  of  receiving,  retaining,  or  confining;  what  is  erected 
is  placed  in  an  elevated  position;  what  is  constructed  is  put 
together  with  ingenuity.''  And  again:  "Houses  are  built, 
monuments  erected,  and  machines  constructed."  Such  nice 
distinctions  and  shades  of  meaning  should  never  be  ob- 
served in  opposition  to  the  ordinary  and  common  understand* 
ing  of  men,  unless  the  intent  of  the  statute  manifestly  required 
it.  But  here  the  common  meaning  of  the  word  "building  ^  as 
a  noun  is  identical  with  its  most  exact  signification;  and  in 
our  ojunion,  it  does  not  include  a  railroad  bridge  or  any  other 
bridge. 

On  the  first  statement  of  the  question,  it  seems  obviously 
outside  of  the  intention  of  the  statute.  Why  include  a  railroad 
bridge  any  more  than  any  other  part  of  the  track?  It  is  all  a 
structure  built  for  use.  So  is  a  plank  road  or  a  macadamised 
road.  And  we  can  see  no  more  reason  for  including  that  part 
of  such  roads  which  cross  a  river  among  buildings  than  for 
including  any  other  part  which  has  required  labor  and  mate- 
rials in  its  construction,  given  by  the  statute  itself  to  the  word 
"  highway."  It  provides  that  this  word  may  be  construed  to 
include  any  road  legally  laid  out,  etc.,  and  all  bridges  upon 
the  same.  It  would  certainly  seem  to  be  an  unwarrantable 
construction  to  say  that  any  part  of  a  common  highway  was 
intended  to  be  included  in  the  phrase  "  other  building,"  and 
made  liable  to  be  sold  to  enforce  a  mechanic's  lien.  Yet  there 
is  no  ground  for  any  distinction  between  a  railroad  bridge  and 
any  other  in  this  respect,  unless  it  be  that  the  former  is  more 
essentially  a  part  of  the  whole  road,  and  less  capable  of  being 
severed  from  it,  and  therefore  would  be  less  likely  to  have  been 
intended.  The  statute  also,  by  speaking  of  the  lot  on  which 
the  building  stands,  and  making  the  interest  of  the  owner 
therein,  to  an  amount  not  exceeding  one  acre  in  a  city,  or 
forty  acres  in  the  country,  liable  to  the  lien,  seems  to  indicate 
clearly  that  it  did  not  contemplate  bridges  as  included  within 
its  provisions. 

The -case  cited  by  the  counsel  for  the  defendant  in  error, 
from  7  Blackf.  387  [Olmsted  v.  McNalt],  we  think  was  properly 
decided.  The  structure  in  that  case  was  clearly  a  buQding 
within  the  meaning  which  we  attribute  to  our  statute.    It  waa 
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a  floating  but  stationary  warehouse,  stationed  along  the  bank 
of  the  river,  of  which  the  owner  held  a  lease.  The  pleader  who 
drew  the  bill  evidently  had  in  mind  the  same  idea  of  a  build- 
ing for  which  we  are  contending,  for  he  took  pains  expressly 
to  state  that  it  was  ^^  a  building  with  perpendicular  walls  and 
a  shingled  roof,"  allegations  which  could  only  have  been  de- 
signed to  bring  it  within  the  ordinary  meaning  of  the  word 
^*  building."  The  court  held  that  the  fact  that  it  was  a  floating 
building  did  not  prevent  it  from  being  a  building,  and  that 
the  owner  had  such  an  interest  in  the  place  where  it  stood  as 
could  be  sold  on  execution.  This,  we  think,  was  very  proper, 
but  it  comes  far  fix>m  sustaining  the  position  that  the  bridge 
is  a  building. 

We  think,  therefore,  that  the  court  erred  in  holding  that  the 
railroad  bridge  was  suligect  to  a  mechanic's  lien.  And  tat 
this  reason,  the  judgment  must  be  reversed,  with  costs. 

There  being  two  cases  between  the  same  parties  involvinf? 
the  same  question,  this  opinion  will  dispose  of  both. 

The  judgments  in  both  are  reversed,  with  costs. 

DixoNy  C.  J.,  having  been  of  counsel  for  VanderpooL  took  no 
part  in  this  decision.  


Wbat  SratuuruKB  asm  Suuiuia  of  Mmhasiob'  Lnns.- 
Interasti  afleoted  by  meohiiiiai'  Ikns:  Koteto  XfoiiT.  MtChifeg^  46  Am.  Dm. 
178-680;  note  to  Loomh  r,  Bogant  61  Id.  697  at  leq. 

Bunj>ni08. — MeehanicB'  limi  are  always  ghrea  upon  "bnildxDgi.*  Tlib 
word  has  on  aeTeral  oooaaianB  received  a  jndioial  oonstmotum.  In  the  ptin- 
eipal  oaae,  the  word  is  carefoUy  and  eoiTecily  defined.  In  TVmmMI  v.  <%% 
18  Gray,  311,  Bigelow,  J.,  aaid:  "The  word  'building'  oannot  be  held  te 
indnde  erery  speciea  of  erection  on  land,  sooh  as  fenoea,  gatee^  or  other  like 
atmctoret.  Taken  in  its  broadest  sense,  it  can  mean  only  an  erection  in- 
tended for  nae  and  oocapation  as  a  habitation  or  for  some  purpose  of  trader 
manufacture,  ornament^  or  nse,  oonatitating  a  fabric  or  edifice,  saeh  as  a 
house,  store,  church,  or  shed."  In  CoddmgUm  ▼.  Dr^  Dodt  Co.,  81  K.  J.  Li 
477,  it  was  said  that  the  legislature  evidently  did  not  nse  the  term  **  build- 
ing "  in  its  broadest  signification.  Hie  word  as  nsed  in  the  statate  did  not 
indnde  ships,  thoogh  ships  are  built;  but  the  word  designated  something  in 
the  nature  of  houses,  mills,  or  manufactories— buildings  attached  to  and  be- 
coming a  part  of  the  land  itself.  A  bridge  is  not  a  building:  The  prinoipal 
case;  Oommiukmen  v.  Norringi(nh  82  Ind.  190;  Buri  v.  WaMtgkm,  3  OaL 
246;  DumnT.  North  Mo.  i?.  i?.,  24  Mo.  493.  Neither  swings  nor  seats  can  be 
included  within  the  words  "  buildings  *'  or  "  structures:  **  LoUikm  ▼.  ITood;  66 
GaL  169.  A  wall  built  around  three  sides  of  the  stack  of  an  iron  furnace  at 
a  distance  of  a  few  feet  from  it»  in  order  to  protect  it  from  the  possible  slid- 
ing down  of  the  earth  from  a  hill  at  the  foot  of  which  it  stand%  is  not  a 
building:  TmeaieUr,  Oay,  13  Gray,  311.  And  to  the  eflEbot  that  a  fence  Is 
is  not  a  building,  see  the  principal  case;  Bailey  v.  ffuOtpod^'^  706;  JGB0T.  Xa 
Qnmtte,  B.  B.  Ok.  11  Wia.  224. 


Ifajy  I860.]    La  Cbossb  etc.  R.  R.  Co.  v.  Vanderpool.     695 

BoAare^  Docks,  Whabths,  Ain>  Ditchbb.— Mechaaic's  lien  laws  are  not  in- 
tended to  ereate  liens  upon  mere  personal  chattels^  bnt  upon  lands  or  things 
in  some  manner  attached  to  the  nalty;  not  to  embarrass  commerce  or  hinder 
the  ready  ezohaage  of  purely  personal  property,  but  to  seonre  the  erection  of 
▼aloable  stractores  and  protect  the  interests  of  him  who  may  foxnish  the 
materials  and  boild  the  same:  Oalbrtath  y.  DoMton,  25  Ark.  490^  49L  The 
object  of  the  statate  is  to  create  a  Hen  on  land  or  on  what  in  oontemplatuii 
of  law  is  land,  and  not  merely  movable  property:  Coddingion  v.  Dry  Dock  Oo.p 
81  N.  J.  L.  477.  And  so  also  no  lien  is  nsnally  created  npon  a  bnilding  or 
npon  land  for  machinery  or  other  articles  unless  they  become  a  part  of  the 
realty.  And  no  lien  can  be  acquired  upon  speeifio  artibles  fomished  for  a 
building  as  distinct  from  the  buildings  bnt  only  upon  the  building  in  whioli 
they  are  placed,  or  on  the  land  whereon  they  are  pUoed,  or  both:  BayUmr. 
SineoB,  21  Ind.  40.  See  also  OootUm  t.  SUeard$9m$  Hall  AModatkm,  6  How 
App.  289;  Bammv.  Ower^  62 MiM.  766;  /Vwridl's ^ppaii/,  83 Pk.  St.  HI. 

A  n^iarf-boat  is  attached  to  the  soil  and  savors  of  the  realty,  and  is  snbjeet 
to  a  mecfaanio's  lien  under  a  statute  providing  for  such  liens  on  "any  build- 
ing, edifice,  or  tenement:"  Oalbreath  ▼.  DaMmm,  26  Ark.  490.  The  term 
"  buildings  "  embraoes  floating  wharves  for  reoeiving,  storing,  and  forwarding 
nerchandise:  Olmdead  v.  McNaU^  7  Blaokf.  387.  Bnt  a  floating  dock  is  not 
a  building  or  a  fixture,  but  mere  movable  property:  OoddmQUm  v.  Dry  Dock 
Oo,t  31  K.  J.  L.  477.  Under  a  statute  providing  for  liens  on  buildings  and 
wharves,  no  lien  can  be  had  on  bridges:  Bmi  ▼.  WaMigUm,  3  Osl.  246.  The 
term  "other  sU-uctuies  connected  therewith"  includes  all  structures  con- 
nected wiOi  a  whar(  pier,  etc,  and  necessary  for  its  proper  use,  and  sheda 
erected  upon  the  piers  of  a  navigation  company  and  used  for  offices  and  other 
putposes  of  the  oompany,  are  within  the  statute:  CoUmB  v.  Drew,  67  N.  T. 
149.  A  lien  upon  canals  and  ditches  is  not  given  by  a  statute  providing  for 
liens  upon  a  "building,  whar(  or  other  superstructure."  And  flumes  con- 
struoted  at  different  parts  of  the  line  of  a  ditch  cannot  change  the  general 
charaoter  of  the  work  as  an  excavation.  Such  flumes  are  mere  connecting 
links  of  the  ditch  over  ravines  sad  gulches,  and  the  whole  work  must  be  re- 
gsrded  as  a  ditch:  EUimm  v.  Jackacm  Waier  Co.,  12  CsL  642. 

OcnrsiBxronov  ov  Vabious  Statutis  Aim  Statutqbt  Tibiib.— The  stat* 
ate  giving  a  lien  on  boats  and  other  ▼ossels  for  constmction,  repairs^  etc, 
applies  exclusively  to  vesseb  intended  for  navigation:  Ohnttead  v.  McyaQ,  7 
Blackf.  387.  Ooal-cars  were  not  included  in  the  word  "machine^"  which,  as 
used  in  the  statute,  applied  only  to  fixed  or  stationary  maehineiy,  and  did  not 
extend  to  movable  machinery,  in  New  Shigkmd  etc*  Co.  r,  Bdlihnore  etcR.R> 
€(d^,  11  Md.  81.  Engines  and  boilers  are  not  included  in  the  term  "improve- 
ments" for  which  on  leased  premises  a  lien  is  given:  CoOma  v.  Mott,  46  Mo. 
100.  Beduotion-works  are  included  in  the  words  "  mill,  manufactory,  or  hoist- 
ing-works:"  OoM  v.  Wise,  18  Nev.  263.  A  water-works  company  was  held 
not  to  be  a  manufacturing  company  so  as  to  be  within  the  statute  giving  a 
lien  for  maehineiy  fumiehed  manufactUAing  compames:  KetUudByLeadetcCo, 
V.  If^ew  Albany  Water  Wwke,  62  Ind.  63.  A  house  built  for  the  use  of  a 
nunfl^  and  being  a  part  of  the  mining  property,  may  be  sold  with  the  mine 
for  the  purpose  of  enforcing  a  lien  under  the  statute:  KeyeUme  MmSng  Co.  ▼• 
CfaQof^^,  6  CoL  23.  The  plan  of  a  house^  the  model  of  a  ship^  or  the  mold 
1^  which  a  ship's  timbers  are  formed,  do  not  enter  into  the  structure^  and 
eaanot  be  regarded  as  within  the  statutes  by  which  Uans  are  given,  in  oerfeaia 
to  the  material-man  and  the  laborer:  Amet  v.  Dyer,  41  Mc  307. 
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8iDXWALKS.^Tbe  "erectioii,  oonstniction,  or  finishing"  of  bafldingi  doei 
not  apply  to  the  flagging  of  ndewaUu,  yarda,  and  areas  of  bnfldings  in  pio- 
oeis  of  erection:  McDervnaU  ▼.  Paimer^  2  E.  D.  Smith,  675.  A  statute  gmng 
alien  for  the  '^  buildings  altering^  repairing,  or  ornamenting  any  house  or  otiber 
bnilding,  or  appurtenance  thereto,"  gives  no  lien  npon  a  lot  for  curbing;  grad- 
ing, and  paving  the  street  in  front  of  the  same,  though  done  under  contnct 
with  the  owner  of  the  lot:  Smiih  v.  Kennedy,  89  DL  486.  Making  a 
ment  in  front  of  a  lot  or  abutting  thereon  cannot  be  regarded  in  any 
as  the  ''  oonstTUotion  or  repair  **  of  a  building  on  such  lot:  Knaube  y.  AvAaer, 
d9  Ind.  217.  Where,  however,  the  contract  with  a  bricklayer  is  to  do  all  the 
brick  and  stone  work  about  the  erection  of  a  building,  including  the  laying  of 
the  pavement,  the  contract  being  entire,  a  mechanic's  lien  may  be  filed  indud- 
ing  the  work  upon  the  pavement.  It  would  be  otherwise,  however,  if  the 
pavement  were  provided  for  in  a  separate  contract:  Yeanley  v.  FlamSffemf  22 
Pa.  St.  489.  The  New  York  statute  of  1862  gives  a  lien  for  flagging  a  nde- 
walk  in  front  of  a  building:  Moron  v.  Chaser  52  N.  Y.  346. 

Chubosbs  as  well  as  other  buildings  are  subject  to  mechanic's  lisns.  Al 
oonunon  law,  the  estates  of  the  church  were  exempt  from  ezeeutum.  But  in 
this  country,  a  church  is  looked  npon  as  equally  liable  with  other  buildings  to 
satisfy  the  daams  of  builders  and  material-men:  JoneB  v.  MomU  Zkm  Omgn' 
gathn,  30  La.  Ann.,  pt.  1,  711;  Beam  v.  Fint  MeOc  Ep.  Clwrtk,  3  Clark,  343L 
A  church  is  a  "building:"  /Ves&jr<erianCAifrcA  v.^f&on,  I0ra.St.413.  Ibe 
inclusion  of  the  grave-yard  with  the  church  as  subject  to  the  lien  was  held  to 
be  erroneous:  Becmi  v.  FirM  JHeUu  Ep,  Church,  3  Clark,  343.  It  is  not^  how- 
ever, against  public  policy  nor  the  spirit  of  our  laws  to  donate  in  perpetuity  a 
lot  of  ground  for  charitable  purposes,  such  as  for  the  use  of  a  religious  de- 
nomination as  a  place  of  worship;  and  in  such  a  case,  a  mechanic's  lien  cannot 
be  created  on  the  lot  for  the  erection  of  a  church  thereon:  Orienom  v.  JJtU,  17 
Ark.  483.  A  mechanic's  lien  does  not  attach  to  a  church  erected  under  a 
contract  with  a  society  of  the  Methodist  Episcopal  church  upon  land  the 
legal  title  to  which  is  vested  in  the  survivor  of  a  board  of  unincorporated 
trustees,  in  trust  for  the  use  and  benefit  of  the  society,  unless  the  church  was 
erected  with  the  consent  of  such  survivor:  Peabody  v.  EoMieni  MHMkl 
Society,  5  Allen,  54a 

PuBLXO  Bnnj>nrG8  asm  not  Subject  to  Mxghaniob'  Lbnb:  Note  to  Lyom 
y,A[eOt^ey,  45  Am.  Dec  680.  Public  buildings,  being  exempt  from  seimre 
and  sale  under  execution  on  the  ground  of  public  policy  and  neoeesity,  are 
not  the  subjects  of  mechanics'  liens:  See  cases  cited  in  the  note  to  Zyoii  v. 
McOuffey,  evpra;  People  v.  BuUer,  2  Neb.  5;  Panola  County  Svpenriaore  v.  OH- 
Un,  59  Miss.  198;  fFttem  v.  ComnMmere,  7  Watts  &  S.  197;  PoiOon  v.  Me^or 
qfN.  r.,  47  N.  Y.  666;  BrkiekerhqfT.  Boaird  qf  Education,  37  How.  F^.  499, 
520.  A  building  owned  by  a  county,  and  used  for  county  purposes,  is  not  lia- 
ble to  a  mechanic's  lien:  Leufia  v.  Chkkaeaw  County,  50  Iowa,  234.  But  the 
property  of  a  municipal  corporation  not  devoted  to  public  use  may  be  taken 
and  sold  to  satisfy  a  judgment  against  the  corporation:  Brindoerhqf  v.  Board 
</  Education,  37  How.  F^.  499.  Court-houses  are  not  the  subject  of  meohBtt- 
ios*  liens:  Note  to  Lyon  v.  McO%iffey,  45  Am.  Dea  680;  Parke  County  Cbmrn'm 
V.  O'Coimer, 86 Ind.  531;  S.  C.,44 Am.  Bep.  338;  WkUneyY.  8iory,UIovn, 
81;  S.  C,  37  Am.  Rep.  189.  County  bridges  are  not  liable  to  mechanics^  liens: 
Pike  County  Comm're  v.  Norrington,  82  Ind.  190;  Loring  v.  Snutll,  50  Iowa* 
271;  Chamoek  v.  Co{fax,  51  Id.  70;  McPhsetere  v.  Merrmac  Bridge  Co.,  28  Mow 
465.  A  fire-bell  tower  of  a  municipal  corporation  is  not  subject  to  a  mecheo- 
io'slien:  £>eofiardv.^nM£{^71  N.  Y.498.    So^  also^  of  a  reform  school:  i\tf> 
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T.  PenmiflKmia  R^fbrm  Sd^ool,  02  Pap  St  229.  Bat  in  LonisiaDa  it  has 
Imoi  held  that  a  jail  buHt  for  a  pariab,  under  oofntraet  with  the  polioe  fray  ol 
the  pariah,  ia  aabjeet  to  a  meohanio'a  lien:  MeKtighi  ▼.  QratU  Parkk,  80  La» 
Ann.,  pt  If  861. 

PMk  StkofMomtm  and  PMk  Sdiool  Pnpertyanmi^  aabjeet  to  meohaiuea' 
lieoa:  Brmdttrhc(fY.  Bomrdqf3Bkieaikmf9I'How.  F^.  499;  Tkonuur.  Uf'uma 
School DitMa^n  111289}  jffoord (/ JUaeafftm T.  JMIenftefyer, 78 Id. 58;  Zot^ 
imffT.SmaOfBOlawtLf^ll  CSkiHbocfe  ▼.  Co{An^  61  Id.  70;  AbererombSe  r.  X^^ 
410 Mo.  28;  fftuHi^Y.  Woodo, 2 Mo.  Agp.  148;  WiOkmio r.  OotOroUaro,  18 Fa. 
St  275.  In  SkaUdr.  WotOwaard^  17  Ind.  226^  however,  it  waa  held  that  a 
aohool-hooae,  baiH  by  order  and  eontraot  of  a  townahip  troatee,  may  be  aab- 
jeeted  to  a  meohanio'a  lien.  It  baa  alao  been  held  that  thoog^  aehool  build- 
inga  are  ezempt  from  ezeoatioay  Ifaey  may  atiU  be  aabjeet  to  a  meohanio*a 
lini  nnder  a  atatate  giving  a  lien  on  any  building;  and  thou^  the  lien  may 
be  incapable  of  enfaroement^  yet  the  proviaiona  of  the  lien  law  may  defcermine 
the  relative  ri^ta  and  Ijahilitiea  of  the  anboontraotor,  the  eontraetor,  and  the 
eehool diatriot:  WHmmT.  SdwADkL  No.  f,  17  Kan.  104. 

A  univeraity  building  belonging  to  the  atate  ia  not  aubjeet  to  meehaniea' 
liena:  Thomao  v.  IndmotrkU  Ufdmait^f  71  DL  8ia  Bat  in  Board  qf  SdueaHom 
V.  Oreenebanan,  89  Id.  610,  it  ia  held  that  the  normal  univeraity  ia  not  the 
property  of  the  atate^  but  ia  the  property  of  the  ''board  of  edneation  of 
the  atate  of  Illinoia^ "  aa  a  corporation  whoae  charter  cannot  be  repealed  by  the 
legialature.  Unlike  a  municipal  corporation,  the  only  remedy  a  oreditor  baa 
againat  it  ia  by  a  judgment  and  ezeontion  aa  in  a  oaae  againat  an  individual 
or  other  corporation  not  of  a  municipal  character.  Aocordingly,  the  normal 
univeraity  building  ia  aubjeet  to  a  mechanio'a  lien.  A  provudon  in  a  atatute 
eatabliahing  a  univeraity  prohibiting  the  tmateea  "for  any  eanse,  or  under 
any  pretext  whatever,  from  incumbering  by  mortgage  or  otherwiae,  the  real 
eetate  or  any  properly  of  aaid  inatitution,  or  involving  it  in  any  debt  which 
they  have  not  the  meant  of  paying,"  will  not  exempt  the  building  erected  by 
the  univeraity  corporation  from  liability  to  a  mechanio'a  lien:  Uwoermity  of 
LewMmrg  v.  Rder,  43  Pa.  St.  805. 

BxxKFrzoN  ov  Pbopebtv  or  Cobpoea310N8  of  Publio  Katubx. — ^Ex- 
emption from  execution  and  mecbanica'  liena  baa  not  been  confined  to  the 
property  of  purely  public  corporationa,  auch  aa  conntiea  and  municipal  corpo- 
rationa,  but  baa  been  extended  to  the  property  of  corporationa  whoee  purpoeee 
and  objecta  are  diatinotively  public.  Coiporationa,  other  than  municipal, 
which  are  purely  public  are  divided  into  public  and  privaie  corporationa; 
that  ia,  into  thoae  that  are  ageneiea  of  the  public  directly  affecting  it,  and 
tfaoae  which  only  affect  it  indirectly  by  adding  to  ita  proeperity  in  developing 
ita  natural  reaourcea  or  improving  ita  mental  or  moral  qnalitieB.  Of  the 
former  are  corporationa  for  the  building  of  bridgea,  turnpike  roads,  railroada, 
eanalii^  and  the  like.  The  public  ia  directly  interested  in  the  results  to  be 
produced  by  auch  corporations  in  the  facilities  afforded  to  travel  and  the 
movementa  of  trade  and  oommeroe.  Hence  thia  use  ia  not  to  be  disturbed 
by  the  aeianre  by  creditora  of  any  part  of  their  property  easential  to  their 
active  operationa.  Creditors  must  recover  their  debts  by  sequestering  the 
eamtngs  of  the  corporationa,  in  the  mean  time  allowing  them  to  progresa  with 
their  undertaking  for  the  accommodation  of  the  public.  A  corporation  for 
the  introduotion  of  water  into  a  town  for  the  aoconmiodation  of  the  inhabi- 
tanta  ia  a  publio  corporation,  and  its  buildings  and  other  property  neceaaary 
lor  carrying  on  ita  operationa  are  not  aubjeet  to  a  mechanio'a  lien:  Fotiar  v. 
JiVNsier,  60Pa.St  27;  aee  KaUueky  Lead  Oc  Co.  v.  Ifew  Albany  Water  WoHtot 
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02  Ind.  63.  A  bridge  Mtthorised  to  be  built  by  a  stetate  inoaponKlnig  •. 
bridge  oompany  ia  a  public  bridge,  and  not  sabjeet  to  a  mediaida^s  lien:  Jfe- 
Pheeten  ▼.  Menimae  Bridge  Co.,  28  Mo.  46&  A  oorporatioa  whtmb  bmiiieie 
ia  the  tnnsaotioQ  of  a  general  etorage  and  elevator  bnnneai^  wfaidi  advanoeft' 
money  and  iaanes  wajehonae  reoeipti,  is  not  a  pnUic  corporatianin  wfalditlie- 
intereet  of  the  general  public  is  such  that  the  real  estate  of  the  oorpontion 
should  be  exempt  from  the  operatioQ  of  the  mechanics'  lien  laws:  OSnmd' 
P6h48torage Co.  v.  SotOkwark Fomndnf  Co,^  106 Pa.  St  248. 

Railroad  corporatums  hare  been  recognised  as  being  snffifflimtly  paUio  in- 
their  nature  to  make  it  contrary  to  public  policy  to  permit  an  individaal> 
to  impede  the  execution  of  their  puUio  functions  by  filing  and  enforaqg  a 
mechanic's  lien  upon  property  essmtiiil  to  the  operation  of  the  road,    dflm- 
f ore  it  has  been  held  that  a  railroad^  including  its  road-bed  and  fraachise^  is- 
not  the  subject  of  mechanics'  liens:  ^Vfer  Tap  R,  R,  Gn.  t.  Driaool,  02  TtoL 
13;  Centarol  etc  R.  R.  Co.  t.  Hmmtig,  Id.  466;  see  also  C6L  PSgr.  ^  IncL  R.  R, 
V.  Coe,  10  Ohio  St.  372.    In  Zhmn  r.  NorA  MmouH  12.  jB.,  24  Ma  483;  ift. 
was  held  that  buildings  constructed  for  a  public  railroad  anthoriaed  by  sa. 
act  of  the  state  legislature  are  not  the  subjects  of  mfwhanics*  liens.    A  stable 
built  and  occupied  by  a  hone-railroad  company  is»  however,  subject  to  a- 
mechanic's  lien»  for  it  is  not  absolutely  necessary  to  the  exarase  of  the  cor- 
porate franchise  that  the  oompany  should  own  the  stable:  Mdbnim  t.  JGTet- 
iomaiUeetc  R,  R.  Co.,  6  Fhila.  13.    Soa  depot-building  of  a  railroad  company 
ia  subject  to  a  mechanic's  lien:  HtU  r.  La  Croem  etc.  jB.  R.'Co.,  11  Wis.  214^ 
and  in  this  case  it  was  held  that  a  building  built  for  a  railroad  company  is  aa- 
dearly  within  the  letter  and  spirit  of  the  statute  conoeming  the  lien  of 
as  any  other  building.    And  so  it  is  held  that  a  statute  giving  a^ 
upon  "any  bridge "  includes  a  railroad  bridge  or  a  tnn^ika  bridge. 
Had  the  legislature  intended  to  exclude  such  bridges  from  the  operation  of 
the  statute^  the  act  would  not  have  been  couched  in  such  general  words: 
8mUh  Bridge  Oo.  r.  Bowmm,  41  Ohio  St  37;  S.  O.,  62  Am.  Bop.  67.    In. 
VcmderTpoolr.  LaCroemete,  R.  i?.  Ox,  44  Wis.  652»  it  was  held  that  a  statnta- 
providing  for  liens  upon  any  bridges  erected  in  the  state  did  not  openta- 
retrospectively  so  as  to  give  a  lien  upon  a  railroad  bridge  oonstruoted  b6lora> 
ita  passage.    The  matter  of  liens  upon  railroads  is»  however,  commonly  pro- 
vided for  by  statute.    In  the  majority  of  states,  statutes  have  been  enactirf 
which  provide  specifically  for  liens  upon  railzoada  for  labor  porf onned  and 
materiala  supplied  in  their  construction  and  operation:  Jones  on  Railroad. 
Securitiea,  aec^  682  et  aeq. 

HovsBS  OF  FoBDaK  MzNiBTXBS.— It  soems  that  an  exception  to  the  rule  of 
tomato  exists  in  the  ease  of  hooses  erected  by  foreign  mlniiitwrs  for  reridaneat 
See  FhiUipa  on  Mechanica'  liana,  aec  183;  ^jfrne  v.  fferram,  1  Dely,  344^ 
Novdlo  V.  Toogood,  1  Bam.  k  Greaa.  664.  But  in  Bjfnie  v.  fTerran,  ««pn^  it 
was  held  that  a  minister  plenipotentiary  of  a  foreign  power  is  not  exempt  from- 
the  application  of  the  mechanic's  lien  law  of  this  state^  as  to  any  house  or 
building  which  is  not  used  as  a  mansion  for  purposes  oonneoted  with  his  rep- 
resentative character;  and  where  the  exemption  is  nUim^^  it  must  appear  l^ 
the  proof  that  he  is  entitled  to  a  suspension  of  the  rule  of  to  rei  sto.  Li* 
NoveBo  V.  Toogood,  tupra,  it  was  held  that  where  the  servant  of  an  ambaawi 
dor  did  not  reside  in  hia  master's  house,  but  rented  and  lived  in  another 
houae,  part  of  which  he  let  in  lodgings,  his  goods  in  that  house,  not  beiog; 
neceaaary  for  the  convenienoe  of  the  ambaaaador,  were  liable  to  be  distcained 
for  poor-ratea. 

Hoif»tBAi)0.^All  liena  acquired  before  the  homestead  has  been  estahliahsi- 
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must  be  nised,  or  the  homestead  will  be  sabjeet  to  forced  lale  for  the  satie- 
(aotion  of  such  liens:  Farmer  r,  Simpmm,  6  Tex.  303.  Where  the  lien  ham 
properly  attached,  it  will  not  be  defeated  by  the  homestead  ezemptaon:  Pops 
V.  Oraiam^  44  Id.  196;  Potskmak^  y.  Krempkan,  26  Id.  307.  Bat  where  a 
mecJianio  fnrmshed  material  and  biult  a  hoose  for  a  person  who  mored  into 
it  and  ooonpied  it  as  a  homesteady  the  mechanio  reteined  no  lien  npon  the 
property;  though  it  would  have  been  difforent  if  the  parties  bad  contraoted 
nnder  tiie  terms  of  the  statute  for  a  lien  before  the  hoose  had  been  built  and 
become  a  homestead:  Merckanl  r,  Peret,  11  Id.  20.  And  in  Texas,  in  order 
to  fix  a  mechanic's  lien  upon  a  homesteady  the  contract  must  be  in  writing: 
ITh^t.  CZorl;  60  Id.  347.  In  Tennessee,  it  is  held  that  the  homestead  right 
cannot  prsYail  over  the  mechanic's  lien  for  labor  and  materials  famished  ia 
the  constraotion  of  a  bmlding  npon  the  homestead  property:  Thomp&on  t. 
Wieber^kmif  9  Baxt  216.  Bat  in  Minnesota,  a  mechanic's  lien  cannot  be  ao> 
qoired  on  a  homestead  by  famishing  lomber  for  the  erecticii  of  a  boosa 
thereon:  KdlerT.  Struck,  81  Minn.  446;  OogelT.  MOrno,  11  Id.  476. 

Houn  Bdiut  oh  Laud  ov  Avotheb:  See  note  to  Lffon  t.  MdQ¥§9§^  H^ 
Am.  Dec.  679;  note  to  LwnAt  y.  Hogan,  61  Id.  697. 

Thb  PBDrciPAL  Gin  is  onxD  to  the  point  that  bridges^  fonoes,  sad  jtiisr 
slructuA'es  of  a  simOar  character  are  not  indaded  within  the  meaning  of  tli» 
word  "boilding''  in  the  mechanic's  Uen  law:  BoOgfi  ▼.  HfiU^  pofii  pu  706|. 
mm  T.  Xa  Orfm  «fe.  12.  A.  Ox*  11  Wis.  224. 


MlLWAUEBB  AND  GhIOAGO  R  B.  Go.  V.  HUNTBB. 

LU  WisoovsEir,  10OL1 

OnnBAL  Ezdmoii  to  iHBntucvuxH  n  not  Sunuuimr  to  Bsvubsi  Juso* 
MBHT  lOB  Bbboksoub  Chaboi^  onlcss  it  be  entirely  erroneoas. 

PLAnrmv  oAmfor  SusTAur  AonoM  iob  NBGUOiHai,  and  mm  bb  Nov* 
toiiBD  where,  from  his  own  showings  he  appears  to  have  been  guilty  of 
negligence  which  oontribated  as  a  proximate  canse  to  the  injory. 

NOBSUIT  WILL  NOT  BB  ObABTBD  OH  ObOUHD  Or  FaILUBB  OV  PLAIimiV  T» 

Show  Lack  of  oontribntory  negligence,  where  Ids  evidence  makes  oat  %■ 
dear  case  of  injory  from  the  negligence  of  the  defendant,  and  no  circam- 
stance  iqppesrs  therefrom  tending  to  prove  that  the  plaintiff  fuled  t» 
exercise  ordinaiy  care. 

Rdlb  THAT  BuBixnr  D  VPOM  PLADnmp  TO  DnPBOVB  Nbouobbob  on  hlB 
partdoabted. 

Hbougbhob  OF  Kailboab  Compabt  18  Shown  ^w^jsm.  Bvidbhgb  that  plain- 
tiff was  injored  by  train  of  the  defendant^  which  approached  without 
aignsls  and  ran  into  a  loaded  team  of  the  plaintiff,  which  he  was  endeav- 
oring to  drive  over  the  railroad  crossing,  which  had  been  recently  raised 
and  rendered  di£Scalt  to  cross. 

XTbw  Tbial  will  vot  bb  Gbaatbd  oh  Gboubd  THAT  VsBDior  IB  Gob* 
TBABT  TO  BvxDEBOB  in  aotion  against  railroad  company,  becanse  of  ad- 
missions of  contribatory  negligence  made  by  plaintiff  shortly  after  tfaia 
accident  while  he-was  in  an  injored  oondition,  and  in  answer  to  qiiss-> 
tions  by  agents  of  the  company. 

OOBTBIBDTOBT    NbGLIOBNOB   DT    AUSIOV    A0AIN8T   RaILBOAD   GoMPABT   fOT 

injuries  caosed  by  a  train  ronning  into  a  team  at  a  crossing,  is  not 
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■hown  by  eTidenca  that  the  plaintifl's  horao  balked  at  the  czoagiiij^ 
the  honew«a  a  yonng  hone  whoae  habiti  irare  not  oonfirmedy  and 
his  balking  mig^t  well  be  attributed  to  his  inability  to  raise  the  loaded 
wagon  over  the  track,  which  was  being  raised  at  tiie  crosaing;  and  had 
been  left  in  an  unfinished  condition.  Sach  eridenoe  is,  tfaereCdn^  not 
gronnd  for  a  new  trial  as  newly  discovered  evidenoe. 

BVIMN GB  OV  CoiminOH  OF  TrAOK  at  GBOSSDrO  IXMEDIAXKLT  ARSE  Iv JUXT 

Is  admissible  in  an  action  against  a  railroad  oonq^any  for  a  ooHisinn  with 
a  team  at  a  oroasing.  ThxMf^  the  question  for  the  jury  is  its  eonditioB 
at  the  time^  its  condition  immediately  before  and  immediately  after  are 
proper  dronmstancea  to  be  considered. 

Action  to  recover  from  the  railroad  company  damages 
alleged  to  have  been  suffered  by  the  plaintiff  through  the  neg- 
ligence of  the  defendant  in  ronning  into  plaintiff's  team  at  a 
railroad-crossing.  Defendant's  motion  for  a  nonsuit  was  over- 
ruled. Verdict  of  seven  thousand  dollars  was  rendered  for 
the  plaintiff.  The  defendant  excepted  to  the  charge  of  the 
court,  and  on  the  coming  in  of  the  verdict  moved  fixr  a  new 
trial.  Motion  overruled.  Writ  of  error  sued  out  by  the  de- 
fendant. 

•TcMon  Downer  J  for  the  plaintiff  in  error. 

Cory  and  Pratty  for  the  defendant  in  error. 

By  Court,  Paine,  J.  The  record  here  shows  no  exception  to 
the  charge  of  the  court  below,  and  we  shall  therefore  examine 
no  questions  made  as  to  its  correctness.  Some  question  was 
made  as  to  whether  the  record  here  was  not  mistaken  upon  that 
point,  but  it  is  conceded  that  if  so,  there  was  only  a  general 
exception.  But  we  do  not  think  that  would  vary  it,  as  it  is 
well  settled  that  a  general  exception  is  not  sufficient  to  reverse 
a  judgment  for  an  erroneous  charge,  unless  it  is  entirely  erro- 
neous, which  certainly  was  not  the  case  here. 

The  principal  question  is  as  to  the  correctness  of  the  ruling 
refusing  to  grant  a  nonsuit.  Upon  that  question,  the  argtunent 
for  the  plaintiff  in  error  concedes  that  the  proof  was  such  as 
would  have  warranted  the  jury  in  finding  negligence  on  the 
part  of  those  running  the  train,  which  caused  the  injury.  But 
it  is  contended  that  the  law  requires  the  plaintiff  in  such  an 
action,  in  order  to  make  out  a  prima  facie  case,  to  show  that 
he  himself  was  not  guilty  of  negligence  which  contributed  to 
the  injury;  and  that  so  far  from  showing  that  in  this  case,  the 
evidenoe  of  the  plaintiff  showed  that  he  was  guilty  of  negli- 
gence. If  such  is  the  law,  and  if  such  is  the  plaintiff's  owd 
showing,  the  motion  for  a  nonsuit  should  have  been  granted* 
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The  law  is  well  settled  that  if  the  plaintiff  in  such  an  action 
was  guilty  of  negligence  which  contributed  as  a  proximate 
cause  to  the  injury,  he  cannot  recover.  But  the  point  is,  How 
is  that  to  be  got  at?  If  such  negligence  existed,  is  it  to  be  shown 
as  a  defense  ?  or  is  the  plaintiff  bound  to  show  in  the  first  in- 
stance that  he  was  not  guilty  of  negligence?  This  point  also 
has  been  decided,  and  the  burden  of  proof  has  been  held  to  be 
upon  the  plaintiff.  There  is  certainly  a  number  of  authorities 
that  so  state  the  law,  and  it  was  so  held  by  this  court  in  Dress- 
ier V.  Davis,  7  Wis.  527. 

I  do  not  propose  to  enter  into  a  review  of  these  cases.  But 
my  own  opinion  is,  the  doctrine  as  stated  by  them  is  not  sound 
upon  principle.  It  seems  to  me  directly  in  conflict  with 
another  well-settled  and  salutary  rule,  that  negligence  is  not 
to  be  presumed.  And  I  think  the  doctrine  has  grown  out  of 
an  improper  effect  given  to  the  case  of  Butterfield  v.  Forresiery 
11  East,  61,  which  is  the  leading  case  upon  the  subject.  In 
that  case,  the  defendant  had  placed  an  obstruction  in  the  road, 
and  the  plaintiff  rode  against  it  and  was  injured.  But  his 
own  witness,  who  proved  the  injury,  said  that  he  was  riding 
with  great  violence,  and  that  if  he  had  not  been,  he  might 
have  observed  and  avoided  the  obstruction.  The  jury  were 
instructed  that  if  the  plaintiff,  by  exercising  ordinary  care, 
might  have  avoided  the  obstruction,  and  he  did  not  exercise  it, 
he  could  not  recover,  and  this  was  held  to  be  correct.  The 
court  said : ''  Two  things  must  concur  to  support  this  action — an 
obstruction  in  the  road  by  the  fault  of  the  defendant,  and  no 
want  of  ordinary  care  on  the  part  of  the  plaintiff." 

Now,  I  think  this  case  by  no  means  justifies  the  doctrine  in 
question.  The  plaintiff's  own  evidence  showed  that  he  was 
guilty  of  negligence,  and  there  was  no  question  as  to  the  bur- 
den of  proof  in  the  case.  The  remarks  of  the  court  were  ap- 
plicable to  that  case,  and  amount  to  no  more  than  this,  that  a 
want  of  ordinary  care  on  the  part  of  the  plaintiff  will  defeat  a 
recovery,  and  he,  having  sl^wn  such  want,  could  not  recover. 

This  was  no  violation  of  the  rule  that  negligence  is  not  to 
be  presumed;  but  was  only  saying  that  where  the  plaintiff's 
own  evidence  showed  his  negligence,  he  could  not  recover, 
unless  by  further  evidence  he  disproved  that  inference  and 
showed  ordinary  care.  But  this  does  not  at  all  support  the 
conclusion  that,  where  the  plaintiff  can  show  an  injury  to  have 
been  caused  to  him  by  the  negligence  of  the  defendant  and 
his  evidence  raises  no  inference  of  negligence  against  nimBu^. 
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that  he  is  boiuid,  m  order  to  establish  a  prima  facie  case,  to 
go  farther,  and  shoir  that  he  was  not  guilty  of  negligence. 
Sach  a  role  can  only  rest  upon  a  pEresomption  of  negligence; 
tor  if  the  plaintiff's  evidence  has  no  tendency  to  prove  any 
n^^ligence,  if  he  is  required  to  disprove  it,  it  can  only  be  upon 
the  groond  that  it  is  presumed. 

The  plaintiff's  negligence  seems  to  me  to  be  as  properly 
matter  of  defense  as  9an  luaautt  deametiM  in  an  action  for  an 
assault  and  battery.  Suppose  the  csae of  BuUerfield  Y.FwrreM- 
teTj  11  East^  61,  had  been  such  an  action,  and  the  plaintiff's 
witness  had  testified  that  he  first  assaulted  and  struck  the 
defendant,  and  thereupon  the  defendant  returned  the  blows 
which  constituted  the  assault  and  battery  complained  of;  sup- 
pose the  court  had  said  the  plaintiff  could  not  recover,  that 
two  things  were  necessary  to  sustain  his  action,  an  assault  and 
battery  by  the  defendant,  and  a  want  of  any  justifiable  cause 
on  the  part  of  the  plaintiff— could  such  a  decision  ever  have 
authorized  the  rule  that  in  all  such  actions,  even  where  the 
plaintiff  could  show  an  assault  and  battery  by  the  defendant, 
by  evidence  having  no  tendency  to  show  any  cause  on  his 
part,  that  he  was  bound  to  go  further,  and  disprove  the  com* 
mission  of  any  act  that  would  have  justified  it?  I  think  not; 
and  yet  such  a  conclusion  would  be  just  as  weU  sujyported  as 
the  rule  which  has  been  based  up<m  ButUrfidd  ▼.  Foirvtter, 
mipra.  I  do  not  think  it  rests  up(m  principle,  and  it  must 
sooner  or  later  be  abandoned. 

This  is  clearly  indicated  by  a  recent  decision  of  the  court  of 
appeals  in  New  York  in  the  case  otBuUan  y.  Hudson  River  R 
R.  Co.y  18  N.  Y.  248.  The  action  was  by  a  widow  for  the  neg- 
ligent killing  of  her  husband  by  the  cars  of  the  defendant 
The  question  was  whether  the  deceased  was  guilty  of  negli* 
gence. 

Strong,  J.,  after  referring  to  the  authorities,  and  stating 
the  rule  that  the  burden  of  proof  was  on  the  plaintiff  to  show 
no  want  of  ordinary  care  on  the  pa^of  the  deceased,  then  uses 
the  following  language:  '^  It  must  not  be  understood  that  it 
was  incumbent  on  the  plaintiff  in  the  first  instance  to  give 
evidence  for  the  direct  and  special  object  of  establishing  the 
observance  of  due  care  by  the  intestate;  it  would  be  enough 
if  the  proof  introduced  of  the  negligence  of  the  defendants, 
and  the  circumstances  of  the  injury,  prima  facie  established 
that  the  injury  was  occasioned  by  the  negligence  of  the  de- 
fendants, as  such  evidence  would  exclude  the  idea  of  a  want 
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•of  due  care  by  the  intestate,  aiding  to  the  restdt.  Ordinarily, 
in  similar  actions,  when  there  has  been  no  &ult  on  the  part  of 
ihe  plaintiff,  it  will  sofiBciently  appear  in  showing  the  fault  of 
the  defendant,  and  that  it  was  a  cause  of  the  injury;  and  when 
it  does  so,  no  further  evidence  on  the  subject  is  necessary.'* 
Now,  this  seems  to  me  to  be  saying  that  the  burden  of  proof  is 
•on  the  plaintiff,  but  that  he  need  not  introduce  any  proof  to 
establish  the  fact;  that  if  his  evidence  does  not  prove  that  he 
was  negligent,  that  will  be  sufBcient  proof  that  he  was  not 
At  the  end  of  the  case,  it  is  stated  that  '^Selden,  J.,  objected  to 
«n  implication  which  he  conceived  to  lurk  in  the  opinion  of 
Strong,  J.,  but  which  Strong,  J.,  disclaimed,  that  in  the  absence 
of  proof  of  any  circumstances  importing  negligence  on  the  part 
of  the  plaintiff,  there  might  be  a  presumption  thereof  which  he 
is  required  to  repel,  whereas  his  negligence  is  to  be  inferred 
from  evidence,  and  is  not  to  be  presumed."  This  case  makes 
•so  wide  an  inroad  upon  the  doctrine  that  the  burden  of  dis- 
proving negligence  is  on  the  plaintiff,  that  it  might  as  well 
have  said  that  such  was  not  the  law. 

But  conceding  the  rule  to  be  as  stated,  if  we  examine  the  evi- 
dence offered  by  the  plaintiff  at  the  time  when  the  motion  for 
«  nonsuit  was  made,  upon  the  principle  of  the  case  just  re- 
ferred to,  we  are  satisfied  that  the  motion  was  properly  oveiw 
ruled.  The  evidence  showed  that  the  plaintiff  was  driving 
from  the  east  to  the  west  with  a  heavy  load;  that  he  was 
driving  slowly,  as  he  must  from  necessity;  that  there  was  a 
curve  in  the  railroad  not  far  south  of  the  crossing,  so  that  to 
flee  south  upon  the  track  to  any  oonsiderable  distance,  the 
party  must  be  a  little  east  of  the  crossing;  that  the  cars  lap- 
proached  without  any  of  the  usual  signals,  and  ran  upon  the 
plaintiff's  wagon  at  the  crossing.  It  further  showed  that  the 
plaintiff  had  frequently  passed  upon  the  road  before,  but  also, 
that  on  that  very  afternoon  the  railroad  track  had  been  raised, 
and  only  loose  dirt  thrown  in  outside  of  the  rails,  so  that  the 
wheels  of  a  loaded  team  would  sink  in,  and  on  striking  the 
rails  would  have  to  accomplish  a  perpendicular  rise  of  from 
dix  to  ten  inches.  We  are  fully  satisfied,  as  well  from  the  evi- 
dence given  before  the  motion  for  a  nonsuit  as  from  all  that 
was  afterwards  offered,  that  the  negligence  of  the  company  on 
leaving  the  highway  in  this  almost  impassable  condition,  was 
the  real  cause  of  the  disaster.  There  was,  therefore,  a  clear 
case  of  injury,  from  the  negligence  of  the  defendant,  estab- 
iished,  and  we  see  no  circumstance  in  the  proof,  at  the  time  of 


704  Milwaukee  etc.  R.  R.  Co.  i;.  Huster.    [WiBoonfliii, 


the  motion,  tending  to  prove  that  the  plaintiff  £edled  to 
dse  ordinary  care.  The  night  was  dark,  and  any  one  who 
has  ever  driven  in  a  dark  night,  even  on  a  road  with  which 
he  is  familiar,  will  know  that  he  cannot  always  tell  his  exact 
locality.  And  it  certainly  cannot  be  required  as  a  l^al  role, 
however  wise  it  may  be  to  exercise  extraordinary  precantioos, 
that  a  man  thus  traveling,  even  though  he  knows  that  he  haa 
to  cross  a  railroad,  should  get  out  and  feel  his  way  along  on 
foot;  and  that  in  default  of  some  such  course,  the  cars  may 
run  over  him  at  the  crossing  with  entire  impxmity,  without 
giving  any  notice  of  their  approach. 

We  are  satisfied,  also,  that  the  jury  would  have  been  war* 
ranted  in  inferring  from  the  evidence  that  the  plaintiff  did  not 
drive  upon  the  crossing  when  the  cars  were  in  the  immediate 
vicinity,  as  was  urged  by  the  counsel  for  the  company.  Mark- 
ley  testified  that  he  heard  both  wagons  before  he  heard  the 
train.  One  was  already  west  of  the  crossing,  and  the  other, 
which  was  the  plaintiff's,  was  approaching  it.  There  was 
testimony  that  the  noise  of  the  train  could  be  heard  at  a  great 
distance;  that  circumstance  was  strongly  relied  on  by  counsel 
to  show  the  negligence  and  inattention  of  the  plaintiff.  But 
we  infer  from  it  that  at  the  time  the  plaintiff  drove  against 
the  track,  the  cars  were  at  some  distance  off,  that  he  was  de- 
layed by  the  difficulty  of  crossing,  and  that  during  the  excite- 
ment and  exertion  consequent  upon  finding  himself  in  such  a 
situation,  his  attention  was  so  fixed  upon  his  endeavor  to  ex- 
tricate himself  that  he  did  not  observe  the  approaching  tndn^ 
which  neglected  to  give  any  signals.  The  noise  of  the  wheels 
and  the  horses'  hoofs  rattling  upon  the  rails  and  plank  might, 
while  in  that  situation,  have  prevented  him  from  noticing  the 
ordinary  sound  of  approaching  cars.  But  it  seems  absolutely 
impossible  that  both  he  and  his  father  should  have  failed  to 
hear  the  cars,  unless  they  were  both  deaf,  if  they  were  so  near 
immediately  before  they  struck  the  railroad  that  the  wagon, 
if  not  delayed,  could  not  have  crossed  without  being  hit  We 
are  satisfied  that  the  wagon  was  delayed  at  the  crossing,  and 
that  it  is  highly  probable  that  if  the  proper  signals  had  heea 
given,  the  plaintiff  and  his  father  might  have  been  able  to 
leave  the  wagon  in  time  for  the  latter  to  have  saved  his  life, 
and  the  former  to  have  escaped  the  serious'  injury  that  was 
inflicted  upon  him.  We  think,  therefore,  it  was  a  clear  case 
of  negligence  in  the  defendants,  and  that  upon  the  rule  laid 
down  by  the  New  York  court  of  appeals,  the  jury  would  have 
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been  warranted  in  inferring  that  there  wae  no  want  of  ordi- 
nary care  on  the  part  of  the  plaintiflT. 

Nor  do  we  think  the  evidence  afterwards  oflined  was  of  such 
a  character  as  to  require  ns  to  reverse  the  judgment  for  the 
refusal  of  the  court  helow  to  grant  a  new  trial  because  the 
verdict  was  against  evidence.  There  were  some  admissions  by 
the  plamtiffy  to  the  efifect  that  he  did  not  think  of  the  raikoad 
till  he  struck  the  track,  etc.,  but  these  were  made  immediately 
after  the  injury,  when  his  body  was  in  a  mangled  condition, 
and  his  statements  were  in  reply  to  the  inquisitive  agents  of 
the  company,  and  must  of  necessity  have  been  broken,  dis- 
jointed, and  without  any  attempt  on  his  part  to  give  a  con- 
nected statement  of  the  facts.  All  the  objections  to  the 
character  of  admissions  as  evidence  apply  with  double  force 
to  those  here  offered. 

The  whole  matter  was  left  to  the  jury  under  a  charge,  to 
which,  in  its  general  scope,  the  company  certainly  could  make 
no  objection.  They  have  passed  upon  it,  and  we  are  satisfied 
with  their  verdict. 

And  we  do  not  think  the  newly  discovered  evidence  was  of 
such  a  character  as  would  justify  the  granting  of  a  new  triaL 
It  consisted  simply  in  a  statement  made  by  the  plaintiff,  under 
the  same  circumstances  in  which  the  others  were  made,  that 
'Mf  his  colt  had  not  balked,  it  would  have  been  all  well 
enough."  If  his  horse  had  balked,  we  do  not  think  this 
should  prevent  his  recovery,  if  the  approaching  train  negli- 
gently failed  to  give  any  signal  so  that  he  might  have  saved 
himself.  And  although  the  driving  of  a  horse  known  to  be 
of  that  disposition  might,  under  some  circumstances,  amount 
to  culpable  negligence,  yet  we  think  there  was  nothing  in  the 
admission  of  the  plaintiff,  as  sworn  to,  that  would  show  such 
to  have  been  the  case  here.  On  the  contrary,  it  shows  that  it 
was  a  young  horse,  whose  habits  were  not  confirmed,  and  the 
jury  would  have  been  well  warranted  in  finding  that  it  balked 
from  inability  to  raise  a  heavy  load  over  the  track  in  the  con- 
dition in  which  the  company  had  left  it. 

The  other  parts  of  the  affidavit  are  as  to  admissions  of  the 
same  character  as  those  referred  to,  and  liable  to  the  same 
objections. 

Nor  do  we  think  the  court  erred  in  admitting  evidence  of  the 
condition  of  the  track  immediately  after  the  injury.  It  is  true, 
the  question  for  the  jury  was,  Wbat  was  its  condition  at  the 
time?    But  where  that  is  the  question  with  reference  to  any 
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particular  thing,  its  condition  immediately  before  and  im* 
mediately  after  are  proper  circumstances  to  be  oooaidered. 

Upon  the  whole,  we  think  the  judgment  must  be  affirmed. 
with  costs. 
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T.  Delaware  etc  R.  R.  Co.,  72  1«L  713;  Chkago  d>  R.  L  R.  R,  Co.  ▼.  SiSi,  71 
Id.  236,  note  239. 

BuRDKN  ov  Pboof  OF  CoNTBiBUTOBT  Nbguoxngb;  Note  to  Faruk  ^  Ox 
▼.  Reigle,  62  Am.  Dec  686-488;  Lueaa  y.  New  Bedford  etc  R.  R.  Co.,  66  Id. 
406,  and  note  410;  Lane  y.  Bryant,  69  Id.  282;  Chkago  y.  Major,  68  Id.  553^ 
and  note  559.  In  Wieoonsin,  the  role  is  novr  establiahed  that  the  bmdea  is 
npon  the  defendant.  The  plaintiff  in  an  action  for  injury  soatained  by  nfl||^- 
gence  of  another  le  not  boond  in  the  first  instance  to  show  that  he  himself 
was  not  guilty  of  negligence  which  oontribated  to  the  injury,  bat  it  is  enoogh 
if  the  proof  introdnoed,  and  the  eireamstances  attending  the  injury,  establisb 
prima  /ode  that  the  injury  was  occasioned  by  the  negligence  of  the  defend* 
ant:  AdUenhaffen  y.  Waieriown,  18  Wis.  332,  citing  the  principal  case.  In  as 
action  for  injuries  from  negligence,  where  there  is  nothing  in  plaintiff's  evi- 
dence tending  to  show  contributory  negligence,  the  presumption  is  against  it» 
and  the  burden  of  proof  upon  the  defendant.  If  contributory  negligence  con- 
clusively appears  from  the  plaintiff's  own  eyidenoe,  he  will  be  nonsuited; 
while  if  the  evidence  merely  tends  to  show  such  negligence,  the  question  will 
be  for  the  jury:  ffoyt  y.  CUy  qf  Hudson,  41  Id.  108;  HoihT,  Peiert,  56  Id.  410^ 
citing  the  principal  case.  Contributory  negligence  is  a  pure  matter  of  defense: 
Randall  v.  Northweetem  Tekgropk  Co,,  54  Id.  147;  8h^v.  City  qf  ffmnlii^fkm. 
16  W.  Va.  317,  citing  the  principal  case. 

Dbclabations  Mabb  Imkedjatklt  arbb  AoomsMT,  ABKnnvo  Gosr- 
TBiBUTORT  NsGLiOKNaB^  sie  not  concluslye  evidence  of  that  fact:  Zemp  v. 
WUmingUm  etc  R.  R.  Co,,  64  Am.  Dec  763. 

GxNXBAL  EzGXFnoH  TO  Entibib  Csabgb  B.AI8X8  No  QuviiOH  which  the 
appellate  court  can  review,  unless  the  whole  charge  is  eiTOoeons:  Straekam  v. 
Muxlow,  31  Wis.  208;  Heath  v.  Heath,  Id.  229.  Where  a  finding  embraces 
numerous  distinct  facts,  a  general  exception  ''to  each  and  every  findiBg  el 
fact "  therein  is  insufficient^  and  amounts  to  nothing:  Paygeot  v.  AcAmh  21 
Id.  196,  citing  the  principal 


Bailey  v.  Hull. 

[11  WISOOHSIN,  389.] 

f  ABTT  IB  Bntitlbd  TO  MBOHAino's  LixN  lOB  BuiLDniiQ  Fbvci^  tmdar  a 
statute  providing  that  "any  person  performing  manual  labor  upon  any 
land,  timber,  or  lumber  "  shall  be  entitled  to  a  lien  thereon.  This  ael 
was  designed  to  include  at  least  all  labor  done  directly  upon  the  land  lor 
the  purpose  of  preparing  it  for  use  as  such. 
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MiOHANio's  Lien  is  hot  Waitbd  bt  Takssq  Nots  which  does  not  extend 
the  credit  beyond  the  time  in  which  the  party  is  required  tosoe  to  main- 
tain his  lien. 

Onk  hatino  MBCH^ino's  Lmr  ojr  Lavd  mat  Fix  Batb  of  iNTSBnT  to 
be  reoorered  on  the  debt  by  taking  a  note  for  the  debt  fixing  the  r»te  of 
mterest. 

JvsGMXMT  BxNDSBBD  DT  Bbiioboemewt  ov  MufiHAiffio's  Lddt  MAT,  imdar 
Wisoonsm  statnte^  order  the  sale  of  the  properly  to  be  madeimdar  exe* 
cntion  as  ordinarily. 

AcnoN  to  enforce  mechanic's  lien.  No  answer  served,  and 
judgment  taken  in  favor  of  the  plaintiffs  fiir  the  amoont  fomid 
dne,  with  interest  at  ten  per  cent;  for  a  lien  upon  the  premises 
to  that  amount;  and  ordering  a  sale  of  the  premises.  After- 
wards, the  defendant  filed  an  affidavit  averring  that  the  prem- 
ises were  advertised  for  sale  by  the  sheriff,  without  the  issuance 
of  any  execution  other  than  a  certified  copy  of  the  judgment, 
and  moved  a  perpetual  stay  of  the  sale  miless  execution  be 
issued;  and  also  that  the  judgment  be  vacated  or  modified  by 
striking  out  all  that  part  authorizing  (he  sale  of  specific  real 
property.  The  latter  part  of  the  motion  concerning  striking 
out  a  part  of  the  judgment  was  denied;  but  it  was  ordered 
that  no  sale  under  the  judgment  should  be  made  without  the 
issuance  of  an  execution.  The  plaintiffs  appealed  firom  the 
last  clause  of  the  order,  and  the  defendants  fix>m  the  rest,  and 
from  the  judgment 

Waldo  and  Ody^  for  the  plaintiffs. 

Smith  and  SaUmumj  for  the  defendant. 

By  Court,  Paine,  J.  The  principal  question  presented  by 
this  appeal  is,  whether  a  party  is  entitled  to  a  lien  for  build- 
ing a  fence.  We  think  it  clear  that  he  would  not  be  if,  in  order 
to  sustain  the  lien,  it  was  necessary  to  hold  that  a  fence  was 
''a  building,"  within  the  meaning  of  that  word,  as  used  in 
chapter  153  of  the  revised  statute^  of  1858,  concerning  the  lien 
of  mechanics  and  others.  We  had  occasion  to  place  a  construc- 
tion upon  that  word,  in  the  case  of  La  Crcme  and  Milwaukee  R. 
R.  Co.  V.  Vanderpoolj  11  Wis.  119  [anUj  p.  691],  decided  at  this 
term,  where  we  held  that  it  did  not  include  bridges,  fences, 
and  other  erections  of  a  similar  character. 

But  section  12  provides  that  "any  person  performing  manual 
labor  upon  any  land,  timber,  or  lumber"  shall  be  entitied  to 
a  lien  thereon,  to  be  enforced  according  to  the  provisions  of 
that  chapter.  The  words  "  work  done  on  land"  are  somewhat 
indefinite  in  their  character,  and  it  might  be  a  matter  of  some 
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difficulty  to  determine  accurately  all  the  kinds  of  labor  tor 
which  they  would  give  a  lien.  But  without  attempting  to  de- 
cide whether  they  have  any  further  extent,  we  think  they  were 
certainly  designed  to  include  all  labor  done  directly  upon  the 
land,  for  the  purpose  of  preparing  it  for  use  as  such.  And 
fencing  would  seem  to  fall  within  this  class.  It  is  done  upon 
the  land,  the  fence  becomes  appurtenant  to  the  land,  and  its 
object  is  to  enable  the  land  to  be  used  or  occupied  as  such.  We 
think,  therefore,  that  under  this  section  the  plaintiffs  were 
entitled  to  a  lien. 

We  think,  also,  it  was  not  waived  by  taking  a  note,  the  time 
of  the  payment  not  being  extended  beyond  the  year  in  which 
the  party  was  required  to  commence  his  action.  There  have 
been  authorities,  we  are  aware,  which  have  held  the  contrary; 
but  we  think  the  weight  of  authority  is  decidedly  in  favor  of 
the  position  that  the  taking  of  a  note  which  does  not  extend 
the  credit  beyond  the  time  in  which  the  party  is  required  to 
sue,  to  maintain  his  lien,  is  not  a  waiver  of  it,  and  we  can  see 
no  substantial  reason,  why  it  should  be. 

The  interest  was  properly  included.  The  law  provides  a 
lien  for  the  debt,  and  interest  is  an  incident  to  the  debt.  It 
is  true  that,  in  the  absence  of  any  agreement  by  the  i^arties, 
the  law  would  have  fixed  it  at  seven  per  cent.  But  the  same 
law  allows  the  parties  by  agreement  to  fix  it  at  a  higher  rate, 
not  exceeding  twelve.  And  having  fixed  it,  the  interest  at 
such  higher  rate  follows  the  debt,  just  as  the  legal  rate  would 
in  the  absence  of  an  agreement.  We  think,  therefore,  that  the 
judge  properly  denied  that  part  of  the  defendant's  motion^ 
which  asked  that  the  judgment  might  be  modified  by  striking 
out  all  that  part  that  described  particular  real  estate. 

The  only  remaining  question  is  as  to  that  part  of  the  order 
forbidding  a  sale  without  the  issuing  of  an  execution.  It  is 
true  that  a  sale  of  property  against  which  a  specific  lien  is 
adjudged  under  this  law  is  more  analogous  to  a  sale  on  fore- 
closures than  it  is  to  an  ordinary  sale  on  an  execution  issued 
against  the  property  generally.  And  it  might  be  more  con- 
sistent if  the  statute  should  provide  for  a  similar  proceeding. 
But  it  has  not  done  so.  On  the  contrary,  it  provides  expressly 
ill  section  9,  that  *' execution  may  issue  and  be  levied  upon 
the  premises  subject  to  such  lien,  and  sale  thereof  be  made  in 
the  manner  prescribed  by  law  in  ordinary  cases."  This  seemi 
to  place  it  on  a  similar  footing  with  a  sale  on  execution  upon 
a  judgment  where  real  estate  has  been  attached.    Section  69, 
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chapter  131,  provides  that  in  the  hitter  case  the  execntion 
*^  may,  among  other  things,  direct  a  sale  of  the  interest  of  the 
defendant  in  the  property  at  the  time  the  lien  accmed,"  which 
time  should  be  specified  in  the  judgment.  It  is  true,  there  is 
no  express  provision  of  the  statute  for  the  insertion  of  such  a 
direction.  But  it  does  provide  that  the  sale  may  be  on  execu- 
tion, and  the  very  nature  and  object  of  the  proceeding  would 
eeem  to  imply  an  authority  to  adapt  the  execution  to  the  end 
provided  for. 

*  Without  saying,  therefore,  what  would  be  the  e£fect  of  a  sale 
upon  a  certified  copy  of  the  judgment  in  such  a  case,  without 
the  issuing  of  any  execution,  in  the  absence  of  any  order  to 
the  contrary  by  Ihe  court  below,  we  certainly  cannot,  in  the 
face  of  this  statute,  say  that  the  court  below  erred  in  directing 
the  sale  to  be  on  execution  issued. 
We  must  therefore  affirm  the  entire  order,  without  costs. 


pBocomnvos  to  Bniobob  Mtohahiub*  Llkhs  asm  GovBBinn>  bt  Ruidi 
AmJEOABiM  TO  SuiTB  JS  Equitt,  and  a  decree  in  mich  proceedings  hae  the 
efiiMst  of  an  ordinary  chancery  decree,  and  may  be  execnted  in  the  lame  man- 
ner: Wed  T.  FUmmkig,  68  Am.  Dec.  639;  see  WhUnejf  r,  HigginB^  70  Id.  74& 

Watveb,  of  Mibohawio'b  has  bt  Taxino  ADDinoKAL  Sbcobitt:  See 
note  to  Cfoble  t.  Oale,  41  Am.  Dee.  221-224.  A  mechanic  does  not  loae  his 
lien  by  taking  a  note  for  the  anumnt  payable  within  the  time  allowed  by  law 
for  commencing  an  actum  to  enforce  the  lien:  SehmkU  v.  OUmm,  14  Wis.  517t 
^teiiiiiftoaf  Charlotte  v.  Hanmondt  43  Am.  Dec  636»  and  note  fiSd. 
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LU  WISCOHRH,  884] 
y^TtjmATfc  CkXHPANT  MAT  DiSFOBB  OF  m  StOCK  TO  SVBSOBIBBB  Oir  ObXDB^ 

and  take  as  secority  the  note  and  mortgage  of  the  sabecriber,  where  the 
company  is  authorised  by  its  charter  to  receiye  subscriptions  to  its  capi* 
tal  stock  in  the  manner  in  which  such  corporatians  nsoally  are. 

Bazukoad  Cobforatiok  is  hot  Pbohibitkd  fbom  Takiho  Notb  and  Mobt- 
OAOB  AS  Sbcubitt  foT  a  debt  by  a  provision  of  its  charter  that  it  shall 
not  hold,  purchase,  or  deal  in  any  lands  other  than  such  as  are  necessary 
for  use  in  the  running  of  the  road.  Such  provision  is  intended  to  pro> 
hibit  the  corporation  from  purchasing,  holding,  or  dealing  in  real  estate 
directly,  and  in  a  manner  unconnected  with  the  lawful  and  proper  man- 
agement and  control  of  its  afhirs  and  business;  and  it  is  not  designed  to 
prevent  its  acquiring  an  interest  therein  incidentally,  whenever,  in  the 
proper  exercise  of  its  powers,  it  beoomee  necessary  for  it  to  do  so  in  order 
to  protect  its  l^gal  rights. 

CoftPORATioN,  IN  TAKiNa  MoBTQAaa  TO  Sboobb  Dbbt.  IB  »ov  Dbaldio  o 
Lands. 
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VLOBTQAOM  a  NOT  OONTBTAVCX  OF  LaITB,  BDT  IlTGIDDrr  OF  DKBT 

and  u  regarded  as  personalty. 

OOBPORATION,  THOUOH  NOT  EmFOWKBED  TO  HOLD  AN1>  DXAL  IN  RkmL.  BBKXaX^ 

may  yet  acquire  and  transmit  title  to  it^  as  an  incident  to  its  pows  to 
make  general  contracts  touching  a  particular  business;  and  so  also  of  a 
odporation  whose  charter,  in  ezprees  words,  prohibits  dealing  in  real 
estate,  for  a  corporation  whose  charter  is  merely  silent  on  this  point  i» 
impliedly  prohiUted  to  the  same  extent. 

SlOGK  SXTBSCRIFnON  18  CONTRACT  HJTI'WEm  OOBFQKATION  ON  QnC  Sn>B  AMO^ 

SuBSCBiBEB  ON  OiHSB,  and  courts  will  enf oroe  it  for  or  against  either. 

OOiBPO&ATION  WITH    POWKB  TO  MaXM    OoNTRAOT,  AND  NOT    BbTBICIKD  Di 

Mannxb  of  malring  it^  as  to  sach  oontract  stands  on  the  same  footing  mm 
a  natural  person,  and  may  adopt  any  mode  calculated  to  aooomplish  ik 
which  the  individual  could. 

POWXE  Ck>NFiBBXD  BT  Chabtkr  UPON  DnuKTQBS  TO  Dwonm  Ti]i%  man- 
ner, and  proportions  in  which  the  stockholders  shall  pay  for  their  ze^eet- 
iTe  ahares  authorises  them  to  give  a  subscriber  credits 

FamnsaoBY  Noti  noma  not  Qpiratb  ab  Payment  or  BznNoinsBMXBT  6t 
original  debt  for  which  it  is  giTon,  nor  does  it  change  its  nature,  mleBs 
it  be  expressly  so  agreed.  Hie  remedy  is  merely  suspended,  and  upon 
the  dishonor  or  non-payment  of  the  note^  if  it  be  in  the  hands  of  tfa» 
payee,  it  may  be  disr^sarded,  and  suit  brought  for  the  original  indebt- 


CUCmORATION,  THOiUaH  WJBHiODT  POWRR  TO  MAKS  NoTI  FOR  IXB  OWN  DbbT,. 

MAT  Baoinrs  Nora  of  Natural  Prrsqn,  and  it  will  be  good  in  the  handa 
of  an  innocent  holder,  though  received  for  an  unanthoziaed  purpose. 


Action  for  foieclosure  by  Blunt,  who  was  a  seoond  moit* 
gagee,  against  the  mortgagors  Knowlton  and  ynhf  the  Milwau- 
kee and  Mississippi  Railroad  Company,  which  was  the  prior 
mortgagee,  and  which  afterwards  assigned  the  note  and  mort- 
gage to  Walker,  who,  by  amendment,  was  afterwards  made  a 
party  defendant  to  this  action,  and  against  one  Hnrd,  a  subse- 
quent incumbrancer.  The  prior  mortgage  given  by  the  Enowl- 
tons  to  the  railroad  company  was  alleged  in  the  complaint^ 
and  in  the  answer  of  the  Ejiowltons,  to  be  void,  and  this  was 
contested  by  Walker,  the  company's  assignee,  the  company 
itself  disclaiming  any  interest  in  the  matter.  The  prior  note 
and  mortgage  alleged  to  be  void  were  given  by  the  Knowlton^ 
upon  a  subscription  by  Knowlton  to  thirty  shares  of  the  capi- 
tal stock  of  the  railroad  company,  and  the  company  issued  to 
him  a  stock  certificate  to  that  amount.  The  opinion  in  othei 
respects  sufficiently  states  the  case.  At  the  end  oi  the  opin« 
ion  is  contained  a  summary  of  the  pleadings. 

D.  H.  Johnson^  fixr  the  appellant^  Walker. 


/.  P.  Walker^  and  HulehiMon  and  MernUf  for  the  lespoDdBOl^ 
Blunt 


^=1^ 
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• 

By  Court,  Dixon,  C.  J.    The  deciaioD  of  this  ooTui,  lecenflj 

announoed  in  the  case  of  Clark  y.  FarringUm^  11  Wis.  808^ 
must  be  considered  as  dedsive  of  the  power  of  a  railroad  com- 
pany, authorized  by  its  charter  to  receive  subscriptions  to  its 
capital  stock  in  the  manner  in  which  such  corporations  usually 
are,  to  dispose  of  its  stock  to  a  subscriber  upon  credit,  and  as 
a  security  for  the  payment  therefor  at  a  future  day,  to  receiye 
from  the  subscriber  his  note  and  mortgage.  That  case  arose 
under  the  charter  of  the  La  Crosse  and  Milwaukee  Railroad 
Company.  In  this,  the  note  and  mortgage  were  giyen  to  the 
Milwaukee  and  Mississippi.  We  deem  it  unnecessary  to  com- 
ment upon  the  general  principles  there  so  fiilly  discussed,  and 
shall  confine  ourselves,  as  much  as  possible,  to  inquiring 
whether,  as  is  claimed,  there  is,  in  this  respect,  any  substan- 
tial difference  in  the  powers  of  the  two  companies. 

The  general  authority  of  such  corporations,  unless  there  be 
some  provision  to  the  contrary,  to  receive  securities  for  debts 
created  in  the  usual  course  of  their  business  in  the  same  man- 
ner as  natural  persons  is  not  denied.  It  is  admitted  that  they 
have  this  power  as  an  incident  to  that  of  entering  into  the 
contracts  out  of  which  the  indebtedness  arose.  But  it  is  con- 
tended that,  in  this  respect^  the  charter  of  the  Milwaukee  and 
Mississippi  company  is  peculiar;  that  by  its  terms  the  com- 
pany is  prohibited  from  taking  securities  upon  real  estate.  It 
is  also  said  that  it  differs  from  others  as  to  the  mode  in  which 
its  stock  is  to  be  subscribed  and  paid  for;  and  that  this  differ- 
ence is  such  as  forbade  its  receiving  notes  or  other  securities 
therefor,  but  required  a  present  payment,  and  in  money  only. 
We  will  examine  these  propositions  in  the  order  we  have  stated 
them. 

The  ef&cient  words  of  the  charter,  in  relation  to  the  power 
of  the  company  to  contract  generally,  are  precisely  the  same 
as  those  of  the  charter  of  the  La  Crosse  and  Milwaukee  com- 
pany, and  authorize  the  board  of  directors  ''to  make  such 
covenants,  contracts,  and  agreements,  with  any  person,  copart- 
nership, or  body  politic  whatsoever,  as  the  execution  and 
management  of  the  works,  and  convenience  and  interest  of 
the  company,  may  require;  and  in  general,  to  superintend  and 
direct  all  the  oiwrations,  receipts,  disbursements,  and  other 
proceedings  of  the  company."  It  was  held,  in  the  case  above 
referred  to,  that  language  like  this  included  the  power  to  make 
a  contract  like  the  present,  unless  it  was  elsewhere  restricted 
by  the  charter,  and  we  determined  that  it  was  not.    The  La 
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Crosse  company  is  declared  to  '^  be  capable  in  law  of  porchaa- 
ingy  holding,  selling,  leasing,  and  conveying  estates,  either 
real,  personal,  or  mixed."    The  Mississippi  company  is  de- 
clared to  be  capable  of  doing  the  same  thing,  "  so  far  as  the 
same  may  be  necessary  for  the  purposes  hereafter  mentioned, 
and  no  further."    By  a  subsequent  section,  it  is  authorized  to 
enter  upon,  take  possession  of,  and  use  lands  along  the  line  of 
its  route,  not  exceeding  a  certain  width, ''  provided,  that  the 
said  corporation  shall  not,  in  their  corporate  capacity,  hold, 
purchase,  or  deal  in  any  lands  within  this  territory  other  than 
the  land  on  which  said  road  shall  run,  or  which  may  be  actu- 
ally necessary  for  the  construction  or  maintenance  thereof^ 
and  of  the  warehouses,  machinenshope,  and  other  fixtures  con- 
nected therewith." 

Herein  it  is  said  a  distinction  is  to  be  made  between  the 
powers  of  the  two  corporations.  It  is  manifest  that  it  rests 
upon  the  language  of  this  proviso,  and  principally  upon  the 
construction  to  be  put  upon  the  words  '^hold,  purchase,  or  deal 
in."  It  is  not  to  be  disputed  that,  as  to  the  direct  powers  of 
the  corporations  in  this  respect,  the  distinction  is  broadly  and 
plainly  marked;  but  the  question  is,  whether  it  really  exists 
as  to  their  incidental  powers,  in  reference  to  which  the  language 
of  the  legislature  is,  in  both  cases,  exactly  the  same.  If  the 
argument  be  correct,  it  must  go  to  the  extent  and  be  consistent 
with  an  intention  on  the  part  of  the  legislature  of  denying  to 
this  company,  under  all  circumstances,  those  means  and  facili- 
ties for  collecting  and  securing  its  debts,  contracted  in  the 
usual  course  of  its  corporate  business,  which  are  generally, 
and  we  might  say  universally,  accorded  to  corporations  of  the 
same  or  a  kindred  character.  It  must  be  held  to  destroy  the 
implication  arising  from  the  previously  granted  powers,  by 
which  all  other  corporations  are  deemed  to  be  authorized  to 
enter  into  the  same  or  like  contracts,  and  the  question  is,  Did 
the  legislature  so  intend?  It  is  the  sole  object  of  statutory  in- 
terpretation or  construction  to  discover  the  intention  of  the 
framers;  and  when  that  is  ascertained,  it  is  to  govern.  Did 
the  legislature  intend  to  deprive  this  company  of  one  of  the 
safest  and  most  beneficial  methods  of  securing  and  enforcing 
the  payment  of  debts  due  to  it,  which  is  commonly  resorted  to 
by  other  corporations  and  natural  persons  for  that  purpoi^e, 
and  without  which,  according  to  the  course  of  trade  and  busi- 
ness known  to  prevail  in  the  country,  the  successful  accom- 
plishment of  its  enterprise  would  be  seriously  checked  and 
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embarraBsed?  Did  they  mean  to  say  that  in  no  emergency 
can  this  company  secure  to  itself,  by  mortgage  or  lien  upon 
real  estate,  a  precedent  debt,  contracted  in  good  £Edth,  and  in 
the  legitimate  transaction  of  its  business  as  a  corporation?  Did 
they  intend  to  declare  that  no  judgment  in  its  £avor  should  be 
a  lien  upon  the  real  estate  of  the  debtor;  that  no  execution 
upon  such  judgment  should  be  levied  upon  such  property? 
Or  if  it  might,  that  the  company  could  not  protect  its  rights 
by  bidding  at  the  judicial  sale?  These,  and  various  other 
similar  questions,  must  be  answered  in  the  affirmative  before 
the  construction  contended  for  can  be  sustained. 

Before  a  court  establishes  a  construction  which  is  to  operate 
thus  harshly  upon  the  interests  of  a  great  number  of  persons, 
who  have  invested  their  means  upon  the  fiedth  of  the  chartered 
rights  of  a  corporation,  it  should  be  clearly  satisfied  that  the 
legislature  so  intended;  it  should  learn,  if  possible,  what  motive 
there  was  for  such  a  peculiar  and  isolated  restriction;  what 
good  was  to  be  attained  by  it  If  no  sufficient  motive  can  be 
found,  and  no  good  discovered,  if,  on  the  other  hand,  its  ten- 
dency is  to  thwart  and  partially  defeat  the  object  which  the 
legislature  had  in  view  by  creating  the  corporation,  it  should 
ascertain  if  the  language  is  not  susceptible  of  an  interpretation, 
not  destructive  of,  but  consistent  with,  the  end  sought,  and  at 
the  same  time  creditable  to  the  good  sense  and  sound  judg- 
ment of  the  legislature.  We  can  discover  no  motive  for  such 
a  restriction;  no  good  to  be  accomplished  by  it.  On  the  con- 
trary, it  seems  to  us  to  conflict  with  the  general  object  of  the 
act,  and  to  be  purely  evil  in  its  consequences.  It  is  difficult 
to  perceive  any  reasons  why  this  company  was  to  be  so  singu- 
larly and  unjustiy  restrained.  We  cannot  bring  our  minds  to 
the  conclusion  that  such  was  the  intention  of  either  the  legis- 
lature or  the  promoters. 

We  are  of  opinion  that  there  is  ample  room  to  give  full 
operation  and  effect  to  the  language  in  question,  without  pro- 
ducing the  result  contended  for.  We  think  it  was  intended  to 
prohibit  the  corporation  from  purchasing,  holding,  or  dealing 
in  real  estate  directly,  and  in  a  manner  unconnected  with  the 
lawful  and  proper  management  and  control  of  its  affairs  and 
business;  and  that  it  was  not  the  design  to  prevent  its  acquir- 
ing an  interest  therein  incidentally,  whenever,  in  the  proper 
exercise  of  its  powers,  it  became  necessary  for  it  to  do  so  in 
order  to  protect  its  legal  rights. 

Such,  to  us,  is  the  obvious  spirit  and  reason  of  the  prohibi* 
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tory  clause.    The  legislature  meant  only  to  confine  the  com» 
pany  to  the  true  objects  of  its  charter,  and  to  forbid  its 
diverting  its  capital  and  investing  it  in  roal  property,  and 
engaging  in  land  speculations.     Nor  will  the  language  used^ 
when  interpreted  according  to  the  wellnsettled  and  most  au- 
tlientic  rule  of  giving  to  each  word  its  commonly  accepted  and 
plain  grammatical  signification,  bear  the  construction  sought 
to  be  put  upon  it.    A  mortgagee  is  not,  in  ordinary  conversa* 
tion,  understood  to  be  either  the  purchaser,  holder,  or  dealer 
in  lands,  nor  is  the  act  of  mortgaging,  a  purchasing,  holding, 
or  dealing  in  real  estate.    It  is  true  that  it  may  possibly  result 
in  the  mortgagee  becoming  a  purchaser.    He  may  be  obliged 
to  do  so,  and  to  hold  and  sell,  in  order  to  replace  his  debt» 
interest,  and  expenses.    But  aU  this  is  regarded  in  the  law  bb 
a  mere  remedy,  a  means  given  to  collect  the  debt.    He  would 
not  thereby  fall  within  this  restraining  clause,  according  to  its 
true  spirit  and  meaning.    By  a  dealer  in  real  property,  we 
understand  a  person  who  buys  and  sells  for  the  purpose  of 
gain  and  profit.    By  it,  no  one  would  understand  to  be  meant 
a  person  whose  business  it  is  to  loan  money  upon  notes  or 
bonds  and  mortgages  of  real  estate.    In  such  transactions,  the 
debt  is  considered  the  principal  thing,  the  mortgage  the  inci- 
dent.   It  is  the  money  due,  to  which  the  mortgagee  has  the 
right,  and  not  the  land;  and  unless  the  mortgagor,  by  his  fioil- 
ure  to  pay,  renders  a  compulsory  proceeding  necessary  in  order 
to  obtain  satisfaction,  he  never  acquires  an  absolute  or  con- 
trolling interest.    A  mortgage  differs  widely  fix>m  an  absolute 
conveyance  of  land.    For  all  the  purposes  of  negotiation  and 
trade,  it  is  regarded  as  mere  personalty.    It  attaches  itself  to 
the  debt  and  follows  its  destinies  and  ownership.    It  is  bene- 
ficially assigned,  transferred,  released,  surrendered,  reissued, 
and  revived  with  the  instrument  evidencing  the  debt,  and  with 
no  other  forms  or  ceremonies  than  are  requisite  to  do  so  with 
the  latter. 

It  is  urged,  because  the  charter  in  question  contains  prohib- 
itory words,  that  the  case  stands  on  different  grounds  than  it 
would  if  it  were  merely  silent.  We  do  not  so  regard  it.  By 
all  the  rules  of  construing  such  instruments,  mere  silence  as  ta 
a  given  subject,  unless  it  be  necessary  to  the  exercise  of  some 
authority  conferred,  is  as  absolute  a  negative  of  power  in  rela- 
tion to  it  as  positive  words  of  restriction.  Such  words  can 
only  be  regarded  as  expressive  of  a  desire  on  the  part  of  the 
legislature  to  remove  any  doubts  Which  otherwise  might  poe- 
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Bibly  arise.  The  case  stands,  then,  as  if  the  charter  was  silent 
npon  the  subject,  and  &lls  within  those  numerous  authorities 
which  hold  thai  corporations,  which  are  not  directly  empow- 
ered to  hold  or  deal  in  real  estate,  may  nevertheless  acquire 
and  transmit  the  title  to  it,  as  an  incident  to  their  powers  to 
make  general  contracts  touching  a  particular  branch  of  busi- 
ness. And  as  this  company  is  authorized  to  receive  and  hold 
it  for  some  purpose,  its  unauthorized  acquisitions  would  seem 
to  come  within  the  doctrine  of  this  court  in  the  cases  of  Bums 
V.  Dodgey  9  Wis.  458;  and  Roek  River  Bank  v.  Sherwoody  10  Id. 
280  [anUj  p.  669]. 

The  question  of  the  power  of  this  company  to  issue  its 
stock,  taking  therefor  the  note  and  mortgage,  or  other  security 
of  the  subscriber,  payable  at  a  future  day,  must  be  regarded 
as  substantially  settled  by  the  case  of  Clark  v.  Farringtonj  11 
Wis.  806.  The  charters  of  the  two  companies  in  this  respect 
differ  very  slightly.  By  that  of  the  La  Crosse,  the  managing 
officers  are  empowered  '^to  decide  upon  the  amount  to  be  paid 
on  such  subscription,"  and  ^^the  time  and  manner  and  pro- 
portions in  which  the  stockholders  shall  pay  subsequent  in- 
stallments  on  their  respective  shares."  In  this,  the  board  of 
directors  are  declared  to  ''have  full  power  to  decide  the  time, 
and  manner,  and  proportion  in  which  the  said  stockholders 
shall  pay  the  money  due  on  their  respective  shares."  It  is  in- 
sisted that  the  words  ''money  due"  obviously  distinguish 
this  case  from  the  former,  that  they  confine  this  company  to 
receiving  money  only  for  its  stock.  If  this  be  admitted,  we 
do  not  see  how  it  follows  as  a  conclusion  that  a  note  and 
mortgage  may  not  be  received. 

It  is  well  established,  both  upon  natural  reason  and  legal 
authority,  that  a  stock  subscription  is  a  -contract  between 
the  corporation  on  one  side  and  the  subscriber  on  the  other; 
and  that,  as  such,  courts  of  justice  wiU  enforce  it  for  or  against 
either.  It  is  a  contract  which  this  company  was  fully  author- 
ized to  enter  into.  Whatever  diversity  of  opinion  may  have 
formerly  been  entertained  upon  the  subject,  it  is  well  settled 
by  modem  decisions;  and  the  rational  and  sound  rule  no 
doubt  is,  that  whenever  a  corporation  has  the  power  to  make 
a  contract,  and  is  not  restricted  in  the  manner  of  so  doing,  as 
to  such  contract,  it  stands  on  the  same  footing  as  a  natural 
person;  and  that  in  relation  thereto,  it  may  adopt  any  of  the 
modes  immediately  calculated  to  accomplish  it  which  the  in* 
divld'ial  could. 
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In  this  case,  therefore^  in  the  absence  of  the  special  words 
granting  to  the  directors  a  discretion,  the  company  would  have 
had  the  power  to  give  to  the  subscriber  a  credit  Not  depart- 
ing from  the  object  in  view,  the  terms  of  the  agreement  might 
be  varied  and  modified  to  suit  the  taste,  convenience,  and 
necessities  of  the  respective  parties.  But  in  this  case,  the  dis- 
cretionary power  conferred  upon  the  directors  to  decide  the 
time,  manner,  and  proportions  in  which  the  stockholders  shall 
pay  for  their  respective  shares,  puts  the  matter  beyond  any 
reasonable  doubt.  There  seems  to  be  no  room  for  argument 
upon  the  question.  The  counsel  seems  to  understand  the 
word  ^'  due  "  to  mean  owing  presentiy.  We  cannot  do  so.  Its 
obvious  sense  to  us  is  ^'  payable,"  not  presentiy,  but  generally; 
that  a  party  is  bound  by  his  contract  at  some  time  to  pay. 
To  hold  it  to  signify  ''  owing  presently  "  is  repugnant  to  the 
manifest  meaning  of  the  entire  sentence,  and  destructive  of 
the  discretion  expressly  granted.  The  taking  of  the  note  was 
a  mere  regulation  of  the  payment.  It  is  one  of  the  most  fre- 
quent methods  of  arranging  the  time,  manner,  and  proportions 
of  pajrments  in  pecuniary  transactions  known  to  the  law  and 
to  the  entire  business  world.  It  is  a  mistaken  idea  of  counsel 
that  the  giving  of  a  promissory  note  by  the  debtor  operates  as 
an  absolute  payment  or  extinguishment  of  the  original  debt,  or 
changes  its  nature.  This  is  not  so.  Unless  the  note  be  ex- 
pressly given  and  accepted  in  satisfaction  and  discharge  of  the 
debt,  it  only  suspends  the  remedy  upon  it  durinj;  its  currency, 
and  upon  its  dishonor  or  non-payment,  if  in  the  hands  of  the 
payee,  it  may  be  disregarded,  and  suit  brought  for  the  original 
indebtedness:  Chit.  Con.  660. 

In  this  case,  the  mortgagor,  at  the  time  of  the  giving  of  the 
note  and  mortgage,  subscribed  the  stock-book  of  the  company* 
and  it  is  not  perceived  why  the  rule  applicable  to  the  giving 
and  receiving  of  notes  generally  might  not  operate  here  also. 
Unless  we  are  to  give  to  the  language  here  used  some  construc- 
tion different  from  that  which  it  would  receive  in  ordinary 
transactions  among  men,  we  cannot  perceive  the  smallest  room 
for  doubt  or  hesitation.  Suppose  an  agent  or  factor,  having  in 
his  possession  the  goods  of  his  principal,  should  be  instructed 
by  him  to  sell  them  for  money  only,  and  should  furthermore 
be  told  that  he  had  full  power  to  decide  the  time,  manner,  and 
proportion  in  which  the  purchasers  should  pay  the  money 
due,  would  any  one  doubt  that,  acting  in  good  fiaith,  he  could 
give  such  a  period  of  credit  as,  in  his  opinion,  the  interests  d 
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bis  employer  required?  And  in  so  doing,  could  he  not  receive 
from  the  yendee  his  note,  or  other  written  instrument,  payable 
in  money?  If  he  should  take  a  note  payable  in  specific  arti- 
cles, it  might  be  beyond  his  authority,  but  a  cash  note  cer- 
tainly would  not  Suppose,  in  addition  to  this,  he  should  take 
the  precaution  to  secure  the  payment  of  the  note  by  the  mort- 
gage of  the  purchaser,  would  any  court  be  seriously  invited  to 
hold  him  iwrsonally  responsible  to  his  principal  for  a  violation 
of  his  instructions  or  duty?  We  cannot  say  what  might  be 
done,  but  until  we  have  witnessed  it,  we  must  be  permitted  to 
entertain  doubts  upon  the  subject. 

The  view  we  have  taken  of  this  case  renders  the  principles 
laid  down  in  BuMeU  y.  Topping,  6  McLean,  194,  inapplicable 
to  it.  That  case  only  goes  so  far  as  to  hold  that  a  corporation, 
not  expressly  authorized,  cannot,  in  a  transaction  independent 
of  and  wholly  unconnected  with  the  exercise  of  its  legitimate 
powers,  become  the  purchaser  of  real '  estate,  and  of  course, 
falls  far  short  of  the  question  here  presented.  It  is  not  only 
consistent  with  but  recognizes  the  correctness  of  the  views  we 
have  taken.  The  case  of  Root  v.  Oodardj  3  McLean,  102,  seems 
equally  foreign.  The  distinction  between  the  giving  of  a  note 
by  a  corporation  which  is  forbidden  to  do  so,  and  the  receiving 
of  one  from  a  natural  person,  by  a  corporation  empowered  to 
do  so  for  some  purposes,  cannot  fail  of  observation.  In  the 
one  case,  there  is  an  absolute  want  of  power,  and  the  instru- 
ment never  in  fact  has  an  existence.  But  in  the  other,  it  is 
not  so.  The  individual  has  the  power  to  make  the  note,  and 
the  corporation  to  receive  it,  under  certain  circumstances,  and 
unless  it  be  declared  void  by  statute,  if  ri^ceived  for  an  unau- 
thorized purpose,  it  will  be  good  in  the  hands  of  an  innocent 
holder. 

This  is  an  action  for  foreclosure  and  sale  commenced  by  the 
plaintiff  as  the  holder  of  a  second  mortgage  upon  the  lands 
mortgaged  to  the  railroad  company  against  the  defendants, 
Knowlton  and  wife,  as  mortgagors,  the  company  as  the 
holder  of  the  prior  mortgage,  and  Hurd  as  a  subsequent  in- 
cumbrancer. The  complaint  charged  that  the  mortgage  given 
to  the  company  was  illegal  and  void,  asked  that  it  might  be 
so  declared  and  set  aside,  and  that « the  lien  of  the  plaintiff 
might  be  adjudged  to  be  prior  thereto.  In  all  other  respectSi 
it  is  in  the  ordinary  form.  Hurd  made  no  answer.  The  com* 
pany  disclaimed,  and  the  defendant  Walker,  as  the  holder  of 
the  note  and  mortgage  given  to  it,  asked  leave  to  come  in  and 
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defend,  which  was  granted.  The  complaint  was  accordingly 
amended,  and  he  answered,  insiiiting  on  the  validity  of  Mb 
aecority.  He  alleged  that  no  part  of  his  principal  or  interest 
had  been  paid,  and  prayed  judgment  of  fiirecloeiire  and  sale 
against  his  cadefendants,  EnowlUm  and  wife,  in  the  usual 
form,  and  that  out  of  the  proceeds  of  sale  his  mortgage  might 
be  first  paid  and  satisfied.  The  defendant  Knowlton  an- 
swered, denying  the  legality  of  the  note  and  mortgage,  and 
asking  that  the  defendant  Walker  might  be  decreed  to  cancel 
and  surrender  them  to  him.  He  also  aUq^  that  they  were 
obtained  firom  him  by  fraud;  but  although  he  himself  was 
examined  as  a  witness,  no  proof  tending  to  establish  it  was 
offered. 

The  plaintiff  and  the  defendant  EnowlUm  prerailed  in  the 
court  below.  Its  judgment,  therefore,  must  be  reversed,  and 
the  cause  remanded,  with  directions  that  judgment  be  en- 
tered in  accordance  with  the  prayer  of  the  answer  of  the 
defendant  Walker. 


PBoifiB808T  Hon  n  HOT  FAXimrr  ov  Debt  vnuam  so  AmiBD:  T^fmv 
T.  Sioop,  71  Am.  Deo.  841,  and  cues  died  in  the  nobi  847.  Tbo  taking  of  ft 
pfomiMory  note,  eitfaar  for  »  precadant  liabilitj  or  for  »  dabi  incmrad  at  fiie 
tima^  ia  no  paymanib  nnlaaa  aacpraaaly  ao  agread:  Jfattaaon  t.  EllnumiK  83 
Wia.  602;  Amerieem  JBtiUom  HcXe^U.  Maekkm  Co.  t.  Omrne,  44  Id.  SS;  Hctf- 
Umger  t.  WdU^  4tl  Id.  631»  citing  the  principal  caaa.  Bat  if  »  promiaaory  nota 
ba  laoaiFad  by  agraament  aa  »  payment  and  diachaiga  of  a  dabt^  it  wiU  hava 
aoeh  effect:  Jaffro^  t.  Cram^  50  Id.  353^  citing  the  principal  caae. 

MoBTOAOS  o  Chosb  IN  Aonox  AHD  MxBB  iHGiDKirr  fxt  Dkbt:  McMU- 
IcM  T.  BkhardSf  70  Am.  Deo.  656,  and  eaaaa  cited  in  the  note  S76,  maintaiiimg 
thia  Tiew  of  mortgagaa:  Ladd  t.  Wiffght,  69  Id.  661.  ^le  principal  caaa  ia 
cited  to  thia  point  in  J7JCcAoocft  T.  ifernd^  18  Wia.  881. 

OOBPOBATIOHS    MAT    MaKX    ALL    Ck>inBACTS    THAT   AXS   NsCIBgAKT  AHD 

UsKTUL  to  enable  them  to  cany  on  the  boaineaa  or  aooompliah  the  objecta  of 
their  inoorporation:  Old  Colony  B.  B.  Corp.  t.  Evmu,  66  Am.  Deo.  894;  State 
r.  Bank<if  Smyrna,  73  Id.  699;  Btater.  C<mwMkma%  67  Id.  409,  and  caaea 
cited  in  the  note  upon  what  incidental  powera  are  poaaaaaed  by  oorpomtioDa, 
414.  Unleaa  prohibited  by  the  terma  of  ita  charter,  or  aome  paUio  Uw,  it 
may,  in  the  execution  of  the  pnrpoaea  for  which  it  waa  created,  reaort  to  any 
means  that  would  be  proper  for  an  indiridnal  in  executing  tiie  aame:  Ohio 
L.  I.  ds  T.  Co.  ▼.  MirchanU*  I.  <fr  T.  Co.,  63  Id.  742.  Where  the  grant  of  the 
power  is  clearly  defined,  but  no  mode  is  preacribed  for  ita  exerdae,  the  coi^ 
poration  may  adopt  such  mode  aa  in  ita  judgment  will  aecnre  the  purpoae  con- 
templated: Southern  etc  Ins.  Co.  r.  Lanierp  68  Id.  448.  And  on  the  other 
hand,  a  corporation  may  do  auch^B^Jta  only  aa  are  anthoriaed,  either  expressly 
or  by  necessary  implication:  Abbjf  r.  BUhipt,  72  Id.  143,  and  caaea  cited  in 
the  note  148.  The  principal  caae  is  cited  to  the  point  that  in  determining  the 
powera  of  a  corporation^  the  rule  i%  if  the  meana  employed  are  reaaonal47 
adapted  to  the  enda  for  which  the  corporation  was  created,  they  come  within 


June,  I860.]  Cobwith  v.  State  Bank.  719 

ite  implied  powers:  Siaie  ▼.  Megemitf  60  WIm.  170.  Where  thoe  Is  power  ia 
referenoe  to  the  eabjeet  generelly,  the  oorporation  (city)  may  make  all  the 
eontraetBy  and  do  aU  the  acta  an  indi^idiial  may  do:  C7i^  qf  Mempkk  t. 
Browttf  1  Flipp.  198^  citing  the  principal  case.  Commissioners  anthariaed  to 
negotiate  the  sale  of  bondsp  and  to  expend  the  proceeds  for  specified  objeots^ 
are  not  obliged  to  sell  the  bond  for  cash  firsts  and  then  expend  the  piroeeed% 
Imt  may,  if  oonTenient^  pay  ont  the  bonds  directly  for  the  specified  objeotsi 
Cadif  ▼.  Waiartown,  18  Wis.  829,  dting  the  prino^al  case.  A  *^"^""g  oorpo- 
lation  may  purchase  personal  property  *t  a  sale  en  an  exeention  in  its  own 
laTor,  or  under  a  mortgage  or  pledge  of  the  property  taken  by  it  as  seonrity 
for  a  loan,  under  the  statute  authorising  banks  to  carry  on  business  by  loan* 
ing  on  real  and  personal  securities.  For  tlus  authority  necessarily  caniee 
with  it  the  power  to  make  such  securities  available  according  to  the  ordinary 
eonrse  of  business:  Farmm^  tU.  Bamkr.  IhkroU S M.  B.  B.  Ckk^  17  Id.  374^ 
•citing  the  principal  case. 

Inoidxhtai.  Powxe  ov  OoBPOiUTioy  TO  Tamm  AJtD  CovYKT  RiAunr:  See 
Biota  T.  OommUtkmen,  67  Am.  Dec  400^  and  note  414;  Bi9e§  t.  Dwikg,  67 
Id.  231;  OldCohm^B.  B.  Chrp.  t.  Aom^  66Id.  804^  note 406. 

SvnGBimOV   to    OaFTTAL   SxOOK  is   CoSTBAOr   BnVOBiOBABIJI   SSl'WUlf 

OoRFOKAHOX  AVD  SussCTBfBSB:  Sdma  T.  Tipttm,  80  Am.  Dec  844;  Tomuend 
T.  C^Moey,  82  Id.  614;  JfttdUs^m  eC&  Cb.  ▼.  FTon^  42  Id.  191;  OaimKtkut  etc 
B,  B.  Co,  T.  BaOeiff  68  Id.  181;  PsNO&teot  B.  B.  Co,  t.  Dummer,  03  Id.  96i, 
note  667. 

PBOMI880BT   HOTI   RlBOSIVSD   BT  OOBPOBAnOir   WRHOUT   AVTHOBlTr  is^ 

nererthelessb  valid  in  the  hands  of  a  ftona  Jide  assignee:  Melntire  ▼.  Prmkm, 
48  Am.  Dec  821. 

CoBPOBATiox  HAS  TMTf.fBP  AoTBOSTrr  TO  Dbal  ov  Cbkdts  and  borrow 
money  within  the  sphere  of  its  prescribed  business,  and  also  to  bind  itself  by 
biQi  and  notes:  OomnumweaWk  Bank  t.  Keteport  Mfg,  Cb.,  86  Am.  D4c  171; 
eee  also  Oldo  ULisT^CfkY,  MerdyoMUt*  L  <fr  T.  Co,,  63  Id.  742. 

RAn.iiOAP  CkniFAVT  has  Powkb  to  BsGEmi  ibom  Subsobibxb,  ix  Pat- 
MBIT  OV  RB  Stock,  a  promiasory  note  secured  by  a  mortgage  on  real  estate^ 
instsad  of  being  paid  therefor  in  cash:  Lyom  ▼.  JBwingOf  17  Wis.  66;  Anireim 
▼.  ffari.  Id.  806;  Featem  Bank  <tf  SeoUtmd  ▼.  Tollman,  Id.  632;  Cornell  t. 
Si^em,  11  Id.  869,  citing  the  principal  case  Liability  of  subscriber  upon 
eadh  mortgage  debt:  See  Yard  t.  Mutual  hu.  Co.,  64  Am.  Dec*  467. 


^  m 

GoBWiTH  V.  Statb  Bank. 

[11  WISOOHBXIC,  4801] 

Fabtt  oahvot  Mots  Ssoond  Tims,  avd  ov  Othkr  Omouvim,  to  Sb 
Asms  Sals  ov  Ezaounov  after  a  reireraal  on  appeal  of  an  order  grant- 
ing a  former  motion,  unless  at  the  time  of  the  reversal  he  obtains  leaTt 
from  the  appeUate  court  to  renew  the  motion. 

Motion  to  set  aside  sales  on  execution  was  made  by  counsel 
for  defendant,  after  the  reversal  by  this  court  (reported  in  8 
Wis.  876)y  of  the  order  of  the  circuit  court  granting  a  similar 
motion,  and  the  remission  of  the  cause  to  the  circuit  court. 
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The  present  motion  was  made  upon  different  groonds.    MotioD 
granted,  and  plaintiff  appeals. 

/.  H.  KnowUon  and  J.  A.  Sleeper^  for  the  appellant. 

8.  Crawford^  for  the  respondent 

By  Court,  Couc,  J.  Within  the  decisions  of  this  ooort  in 
Fierce  v.  Knedandj  9  Wis.  23,  and  Hill  y.  Hoover^  Id.  15,  ne 
cannot  see  how  we  can  affirm  the  order  in  this  case.  A  pre- 
vious motion  was  made  in  the  circuit  court  of  Lafayette  county 
to  set  aside  the  sales  under  the  execution,  etc.,  and  that  motion 
was  sustained.  From  the  order  setting  aside  the  sales,  appeals 
were  duly  taken  to  this  court,  and  upon  the  hearing  of  the 
appeals  the  orders  of  the  circuit  court  setting  aside,  the  sales 
were  reversed.  But  in  reversing  those  orders,  no  leave  was 
granted  to  the  respondent  to  renew  the  motion  in  the  circuit 
court,  which  we  think  was  necessary,  in  order  to  entitle  the 
respondent  to  make  another  application  to  set  aside  the  sales. 
The  motion  now  made  has  in  view  precisely  the  same  object 
and  purpose  as  the  former  one,  based,  it  is  true,  upon  new 
grounds.  But  if  a  second  motion  can  be  made  to  set  aside 
these  sales,  why  may  not  a  third  and  fourth,  and  an  indefinite 
number  of  motions  be  made  for  the  same  object,  if  the  court 
should  continue  to  deny  the  motions,  upon  the  grounds  upcKi 
which  they  are  severally  founded?  A  denial  by  this  court  of 
the  former  motion  to  set  aside  the  sales  must,  we  think,  be 
considered  as  a  bar  to  the  respondent's  right  to  make  another 
application  for  the  same  purpose,  the  respondent  not  having 
obtained  leave  to  renew  that  motion,  on  such  reversal  here: 
See  the  authorities  cited  in  case  ot  Pierce  v.  Knedand^  9  Wis.  23. 

It  follows,  therefore,  that  the  order  of  the  circuit  court  setting 
aside  and  vacating  the  sale  of  the  real  estate  to  the  appellant 
must  be  reversed. 


Motion  oankot  Obdinabilt  bb  Bbnbwbd  without  Lbavb  op  Ooubti 
DoHfua  V.  FfOBch^  40  Am.  Deo.  868;  and  note  860.  The  principal  oaM  ie  dtad 
in  WtbtUTT.  Board  €/ 8uperm»or$^  4tl  VHm.  228,  to  the  point  that  "Marale 
of  practioe,  it  ia  weU  settled  that  leave  to  renew  the  motion  after  ita  deciaiOB 
mnat  be  granted,  if  at  all,  at  the  time  of  aooh  deoiaion,  and  be  a  part  and 
qnalification  of  tiie  order  on  the  first  motion."  A  rehearing  was  granted  in 
tiie  principal  caae  (16  Wis.  290),  and  the  defendant  was  allowed  to  renew  hit 
motion  on  the  groond  that  the  first  motion  was  denied  (8  Id.  876)  for  irrega- 
larity  in  the  moring  papers,  and  a  failnre  to  comply  with  the  roles  of  the 
ooart,  and  for  that  reason  the  merits  were  not  investigated.  Of  this  fact^  the 
ooort  said  it  was  not  aware  at  the  time  of  the  deciaion  of  the  principal 
••We  are  now  of  opinion,"  said  Dixon,  a  J.,  '<that  the  denial  of  the 
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ii  not »  bar  to  the  present  application.  It  is  like  a  Jndgment  of  nomnit^  er 
tte  abatement  of  an  aotion  for  some  error  in  bringing  or  condneting  tt^  wliioh 
hafo  never  beenheld  to  preclude  the  plaintiff  from  beginning  anew.  Throng 
{gnonnce  or  inattention  to  roles  of  praotioe^  the  motion  was  abated  for  defeot 
in  the  form  of  the  paper*.  There  is  some  uncertainty  in  the  anthorities,  but 
the  more  jnst  and  rational  mle  seems  to  be,  that  it  should  not  be  a  bar  to  • 
anbeequent  motion  regularly  made^  even  thoii|^  the  party  do  not  ask  and 
obtain  formal  leave  to  renew  it:  DoQ^  t.  JVvsdk.  6  mi,  408^  and  noter  & 
a»  40  Am.  Dec  aeSb 
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ril  Wksoomnr,  470.] 

BiOmiUTIOV  VT    MU2IIGIF4L   OOiBFQBATIOV  WILL  GiVl  VALnOTr  TO  AOl* 

UvAUTBOiazED  at  tlie  time  of  their  performanee,  because  tlie  charter 
had  not  yet  been  published. 
Cm  HAS  AunumirrTO  Bobbow  Momnr  avd  lasus  m  Bombs  rsMaMmm, 
in  the  absenoe  of  any  restriction^  aa  ineidental  to  the  ezeoution  of  the 
general  powers  oonferred  by  the  charter  to  purchase  fire  apparatus^  oem»> 
tery  grounds^  to  establish  marketi^  and  to  do  many  other  things,  for  the 
execution  of  which  money  would  be  necessary  as  a  meana. 

OOUraitAXlDNS  MAT  BMOBT  TO  USCTAL  AlTD  OUJfVmiMST  IfSASS  OF  IiZBOI^^ 

no  POWBBS  GSAHTBD. 
MmnOIPAL   COBPOBATIOV  AmCBOBBSD  TO   OOBTBAOr   DbBIS  Ain>  EXS0DT9 

UirraBTAKiNas  Bjequxbiho  Mohst  may  borrow  money  for  thoae  pur- 
poses and  issue  its  bonds  or  other  obligations  therefor  without  any  direol 
statutory  authcrintioa;  and  the  fact  that  on  previous  oocaaions  statutes 
have  been  passed  authorising  such  issuanoeo  of  bonds  ia  not  ooneluaive 
that  the  corporatton  has  not  such  authority  independent  of  statute. 

ObvnBBiHo  Powot  ov  Taxation  ufov  Muhioipal  Oobpo&atiov  does  not 
deprive  it  of  the  power  of  borrowing  money. 

UnoB  drr  Ohabikb  PaoviDDrQ  that  Cquiov  Oouvoil  shall  Ooaisisr 
of  mayor  and  twelve  aldsrmenf  and  that  a  vote  to  levy  a  tax  shall  be 
passed  by  two  thirds  of  the  members  electi  the  mayor  is  not  to  bo 
counted  in  the  number  of  which  two  thirds  must  be  taken,  but  a  two- 
thirds  Tote  of  the  aldermen  is  snf&cientb 

Vax  ought  hot  to  bs  Bbndsbxd  Invalid  bt  Mbbb  KoN-ooMnjANOB  wish 
SoMB  DiBBOTioN  ov  SxATDTi^  notwithstanding  which  the  tax  may  have 
been  entirely  just  and  equal,  or  by  any  objeotioa  vrtdoh  doea  not  go  to 
the  very  groundwork  of  the  tax. 

Action  by  Mills  against  GleasoD^ihe  treasurer  of  Dane  coxmij, 
to  enjoin  him  from  selling  plaintiff's  lands  in  the  city  of  Mad- 
ison for  taxes  of  the  year  1857.  The  taxes,  it  was  alleged, 
were  a  cloud  upon  the  title,  and  were  irregular  and  illegal  in 
the  levying  and  assessment,  on  several  grounds.  Among  other 
grounds,  the  tax  was  contended  to  be  illegal  because  two 
thirds  of  the  common  council,  consisting  of  the  mayor  and 
twelve  aldermen,  had  not  authorised  the  tax,  but  the  tax  had 
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been  passed  by  the  vote  of  only  eight  members,  who,  it  was 
claimed,  did  not  constitate  two  thirds  of  the  cooncil,  coanting 
the  mayor.  The  tax  was  also  objected  to  on  the  ground  that 
large  soms  were  included  therein  for  objects  and  purposes  for 
which  the  common  cooncil  had  no  authority  to  levy  a  tax. 
These  sums  were  for  interest  upon  bonds  issued  by  the  city, 
which,  it  was  claimed,  had  no  authority  to  issue  them.  The 
items  were  as  follows:  Eight  thousand  dollars  for  interest  on 
one  hundred  thousand  dollars;  municipal  loan,  one  hundred 
bonds,  of  one  thousand  dollars  each;  eight  hundred  dollars  for 
interest  on  ten  bonds  of  one  thousand  dollars  each,  issued  to 
Wright  to  pay  for  cemetery  grounds;  three  thousand  five  hnn- 
dred  dollars  for  interest  on  capitol  bonds  to  the  amount  of 
fifty  thousand  dollars;  and  twelve  thousand  three  hundred 
and  fifty  dollars  to  pay  other  interest,  or  certain  city  orders. 
The  bonds  were  issued  for  general  cily  purposes,  the  erection 
of  public  buildings,  and  the  Uke.  Tlie  court  below  granted 
the  injunction,  and  the  defendant  appealed  upon  exceptions  to 
the  findings.    The  opinion  states  the  case. 

8.  U.  Pinney^  for  the  appellant 
Abbott  and  Clarky  for  the  respondent. 

By  Court,  Paine,  J.  In  the  case  of  Clarl  v.  JanewiUe^  10 
Wis.  135,  the  majority  of  the  court  held  that  the  charter  of 
that  city  was  a  public  and  therefore  a  general  law,  within  the 
meaning  of  the  constitutional  provision  that  no  general  law 
should  be  in  force  till  published. 

The  charter  of  the  city  of  Madison  was  not  published  until 
after  the  issue  of  the  bonds,  whose  validity  is  questioned  in 
this  suit,  and  the  case  would  therefore  be  governed  by  that  de- 
cision, unless,  as  is  claimed  on  the  other  side,  the  city,  aflier  It 
did  acquire  an  existence  as  such,  by  the  publication  of  f  ae 
charter,  did  some  act  ratifying  the  issue  of  the  bonds,  so  as  to 
bind  itself.  This  ground  of  objection  is  one  of  a  technical 
charkcter;  and  although  it  must  prevail  where  the  case  comes 
within  it,  yet  a  stronger  case  could  not  well  be  presented  for 
applying  the  doctrine  that  a  subsequent  ratification  will  ren- 
der valid  acts  that  in  point  of  strict  law.were  unauthorused 
when  they  were  done.  This  is  a  familiar  rule  in  the  case  of 
individuals.  If  a  man  without  any  authority  assumes  to  act 
as  the  agent  of  another,  although  the  act  as  to  the  other  is  of 
no  validity,  yet  if  he  subsequently  ratifies  it,  and  adopts  ii, 
and  receives  the  benefit  of  it,  he  is  as  much  bound  as  thouicn 
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he  had  authorized  it  in  the  first  instance.  And  we  think  this 
principle  applicable  to  this  case.  Here,  everything  was  done 
necessary  to  authorize  the  issuing  of  the  bonds,  except  the 
publication  of  the  charter;  all  the  parties,  however,  supposing 
it  to  be  in  force.  If,  after  it  was  in  force,  the  city  received  the 
proceeds,  and  appropriated  them  to  its  use,  and  recognized 
the  validity  of  these  bonds,  we  could  not  well  imagine  a  case 
more  fit  for  the  application  of  this  rule.  And  we  think  the 
following  authorities  fully  justify  its  application:  Episcopal 
Charitable  Society  v.  Episcopal  Church,  1  Pick.  872;  Edwards 
V.  Qra/ad  Jwaetion  Ry  Co.,  7  Sim.  337;  Oooday  v.  Colchester  & 
S.  V.  Ry  Co.,  J  5  Eng.  L.  &  Eq.  696.  In  the  last  case,  the 
master  of  the  rolls,  referring  to  the  previous  eases,  says  that 
they  ^'establish  the  principle  that  whenever  a  third  party  en- 
ters into,  a  contract  with  the  plaintiff,  and  the  defendant  takes 
the  benefit  of  it,  he  is  bound  to  give  the  plaintiff  the  advan- 
ttkfB^  he  has  contracted  for."  Upon  looking  into  the  cases,  it 
will  be  seen  that  the  rule  was  established  upon  these  facts. 
The  projectors  of  a  railway  company  had  made  contracts  prior 
to  its  organization,  which  the  company,  when  organized,  re- 
ceived the  benefit  of;  and  it  was  held  that  they  thereby 
became  boxmd  by  the  contract.  The  facts  in  this  case  are 
similar  in  character,  or  if  anything,  stronger  in  favor  of  the 
rule,  for  here  the  parties  aU  acted  in  the  full  belief  that  the 
charter  was  in  force. 

It  appears  from  the  evidence  that  the  proceeds  of  the  bonds 
went  into  the  treasury  of  the  city,  and  were  expended  by  it, 
and  that  after  the  charter  was  in  &rce,  their  validity  was 
recognized  by  levying  a  tax  for  the  payment  of  the  interest 
We  think  this  ratifies  them,  and  binds  the  city,  provided  it 
would  have  been  bound,  if  the  charter  had  been  in  force  at  the 
time  they  were  issued. 

But  it  is  claimed  that  the  city  had  no  power  to  make  this 
loan,  or  issue  its  bonds  therefor.  There  is  no  special  act  and 
no  provision  in  its  charter  expressly  authorizing  it,  and  it  was 
said  that  without  this,  the  power  to  borrow  money  did  not 
exist,  and  could  not  be  claimed  as  incidental  to  the  execution 
of  the  general  powers  granted  by  the  charter.  The  charter 
does  confer  the  power  to  purchase  fire  apparatus,  cemetery 
grounds,  etc.,  to  establish  markets,  and  to  do  many  other 
things  for  the  execution  of  which  money  would  be  necessary 
as  a  means.  It  would  seem,  therefore,  that  in  the  absence  of 
any  restriction,  the  power  to  borrow  money  would  pass  as  an 
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incident  to  the  execution  of  these  general  powers,  according 
to  the  well-settled  rule  that  corporations  may  resort  to  the 
usual  and  convenient  means  of  executing  the  powers  granted; 
for  certainly  no  means  are  more  usual  for  the  execution  of  such 
objects  than  that  of  borrowing  money.  But  an  argument 
against  the  right  is  derived  from  the  practice  which  has  pre- 
vailed to  a  considerable  extent,  of  obtaining  special  acts  of  the 
legislature  authorizing  the  procurement  of  loans  by  municipal 
corporations,  and  the  issuing  of  bonds  or  other  securities  in 
payment. 

We  are  not  aware  to  what  extent,  if  any,  this  practice  has 
prevailed  in  this  state,  as  to  loans  for  purposes  clearly  mu- 
nicipal, and  authorized  by  the  charter;  but  it  seems  to  have  been 
resorted  to  sometimes,  even  in  such  cases,  in  other  states. 
The  argument  drawn  from  the  assumption  on  the  part  of  the 
legislature  of  the  necessity  of  such  acts  is  one  always  entitled 
to  consideration,  and  sometimes  of  much  weight,  though  never 
conclusive;  and  we  think,  owing  to  the  peculiar  nature  of  the 
subject-matter,  that  in  cases  involving  a  loan  by  corporations, 
it  is  of  less  force  than  in  almost  any  other,  for  capital  is  of  a 
timid,  jealous  disposition.  It  delights  in  certainty,  and  is 
alarmed  by  doubts. 

It  has  been  held,  with  great  strictness,  that  corporations  can 
exercise  no  powers  except  those  panted  by  their  charter. 
When,  therefore,  the  charter  does  not  expressly  give  the  power 
of  borrowing  money,  even  though  it  grants  powers  to  which 
this  might  be  claimed  as  incident,  yet  there  is  room  for  doubt^ 
a  chance  for  an  argument;  and  that  being  so,  it  might;  as  a 
matter  of  policy,  facilitate  the  loan  by  removing  all  uncer- 
tainty by  an  express  act  of  the  legislature.  And  the  fact  that 
such  acts  have  been  passed,  being  then  clearly  necessary  whea 
these  corporations  have  been  authorized  to  issue  bonds  in  aid 
of  purposes  outside  of  their  charters,  may  have  had  a  tendency 
to  induce  a  resort  to  the  same  practice  when  the  bonds  were 
issued  for  some  purpose  authorized  by  the  charter,  though  in 
that  case  such  legislation  may  not  have  been  necessary.  For 
these  reasons,  we  think  there  is  nothing  in  this  practice  suffi- 
cient to  overthrow  the  general  rule,  that  in  the  absence  of  re- 
strictions, a  corporation  authorized  to  contract  debts,  and  to 
execute  undertakings  requiring  money,  may  borrow  money  for 
those  purposes,  and  issue  its  bonds  or  other  obligations  there» 
for. 

This  question  is  alluded  to  in  Ketehum  v.  Buffalo^  14  N.  Y. 
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856,  and  the  court  held  that  the  fact  that  in  several  other 
instances  the  legislature  had  expressly  granted  power  to  cor^ 
porations  to  "purchase  market  lots,"  did  not  justify  the  con- 
clusion that  the  city  of  Buffalo  could  not  exercise  the  power  as 
incidental  to  the  general  power  of  establishing  a  market  The 
court  held  that  under  that  general  power  it  might  purchase  the 
lot  on  credit,  and  issue  its  bonds  in  payment.  And  after  care- 
fully considering  the  suggestions  made  by  the  learned  judge 
who  delivered  the  opinion,  we  fail  to  perceive  any  substantial 
distinction,  so  far  as  the  question  of  power  is  concerned,  be- 
tween the  method  there  adopted  and  that  adopted  by  the  city 
of  Madison  in  this  case.  True,  it  is  there  suggested  that  the 
question  whether  the  city  of  Buffalo  could  have  borrowed  the 
money  and  paid  tor  the  lot,  and  issued  its  bond  for  the  money, 
was  a  different  question,  though  at  first  view  "they  might 
seem  identical." 

But  on  examining  the  points  of  distinction  stated,  we  think 
they  do  not  affect  the  question  of  power,  but  simply  go  to  show 
that  the  one  method  of  exercising  it  may  afford  less  fEunlity 
for  a  misapplication  of  the  funds  than  the  other.  Thus  it  was 
said  that  if  the  money  was  borrowed  to  build  a  market,  it 
might  be  used  to  build  a  theater,  whereas,  if  the  contract  were 
directly  for  the  market,  and  the  bond  given  in  payment,  it 
would  insure  the  application  of  the  fund  to  its  legitimate 
object.  This  might  be  a  good  reason  why  the  legislature 
should  restrict  the  corporation  to  the  one  method  of  accomplish- 
ing the  object;  but  when  the  power  is  granted  without  restric- 
tion as  to  the  means,  it  does  not,  in  our  opinion,  justify  a  court 
in  saying  that  while  the  corporation  has  the  power  of  using 
one  m^ans,  it  has  not  that  of  using  another,  though  equally 
direct  and  well  adapted  to  the  accomplishment  of  the  object, 
provided  the  funds  are  honestly  applied;  merely  because  it 
may  afford  greater  facility  for  a  misapplication.  They  might 
undoubtedly  be  misapplied  in  either  case.  Thus,  what  should 
prevent  the  city  of  Buffalo,  having  purchased  a  lot  for  a  market, 
and  given  its  bonds  for  it,  from  erecting  a  theater  instead  of  a 
market  on  the  lot,  if  it  was  to  be  assumed  that  it  was  willing 
to  pervert  its  funds  and  its  credit  to  unauthorized  purposes? 
Or,  having  purchased  materials  for  a  market,  it  might  out  of 
them  erect  a  theater.  Or,  having  given  its  bond  for  the  pur- 
chase of  a  lot  and  the  erection  of  a  market,  and  then  having 
raised  by  taxation  the  money  to  pay  the  bond,  it  might  use 
the  money  to  build  the  theater,  leaving  the  bond  unpaid.    This 
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opportunity  of  misappljing  the  funds  must  exist  under  any 
method  of  executing  the  powers  of  a  corporation.  If  one 
affords  greater  facility  for  it  than  another,  the  remedy  is  in 
restrictions  hy  the  legislature,  and  the  selections  of  honest  and 
capable  agents  by  the  people.  But  it  affords  no  ground  for  a 
cotlrt  to  say  that  as  a  mere  question  of  power,  the  corporation 
may  not  adopt  the  one'  method  as  well  as  the  other;  and  it 
being  established  that  a  corporation  may  purchase  upon  credit 
such  things  as  are  necessary  for  the  execution  of  its  powers, 
we  think  it  follows  necessarily  that  it  may  borrow  the  money 
to  pay  for  them,  as  that  is  one  mode  of  purchasing  upon  credit. 
Nor  is  the  power  of  taxation  conferred  by  the  charter  to  be 
deemed  to  exclude  the  power  of  borrowing  money.  The  case 
just  referred  to  is  an  authority  against  such  a  proposition.  It 
holds  that,  notwithstanding  the  power  of  taxation,  the  cor- 
poration may  resort  to  its  credit,  not  only  for  its  ordinary  cur^ 
rent  expenses,  but  for  objects  of  a  permanent  character.  The 
case  of  Clark  v.  School  DUtricty  3  R.  I.  199,  is  also  in  point.  It 
was  there  held  that  a  school  district  might  borrow  money  to 
pay  debts  contracted  for  the  erection  of  a  school-house,  and 
give  its  note  therefor,  and  that  its  power  of  taxation  was  not 
to  be  construed  as  forbidding  it  to  borrow  money  for  a  legiti- 
mate purpose.  Been  v.  Phoenix  Olasa  Co.j  14  Barb.  858,  and 
Mead  v.  Keeler,  24  Id.  20,  are  also  direct  authorities  in  favor 
of  the  power  of  a  corporation  to  borrow  money,  as  incidental 
to  the  execution  of  its  other  powers.  It  was  said  on  the  argu- 
ment that  it  did  not  appear  that  the  moneys  received  were 
all  applied  to  municipal  purposes.  It  does  not  appear  how 
they  were  all  applied,  but  we  apprehend  it  would  not  be  in- 
cumbent on  the  lender  to  show  that  they  were  properly  ap- 
plied. If  the  city  had  power  to  borrow  money  for  legitimate 
purposes,  a  misapplication  of  the  funds  after  they  were  ob- 
tained would  not  invalidate  the  contract.  In  Bigelow  v.  Perth 
AfTiboyj  25  N.  J.  L.  297,  the  city  had  purchased  a  quantity  of 
flag-stone  for  paving  streets,  and  it  was  claimed  that  the 
charter  had  not  been  complied  with,  in  respect  to  the  proceed- 
ings preliminary  to  the  paving  by  the  city.  But  the  court 
held  that  to  be  a  question  between  the  city  and  the  lot-owners, 
and  they  add:  ^'But  as  between  the  creditors  of  the  city  and 
the  corporation,  the  only  question  is,  whether  the  city  agents, 
the  mayor  and  council,  had  the  power  of  purchasing  the  ma- 
terial in  question.  How  the  material  was  used,  or  whether  it 
was  used  at  all,  is  to  the  creditor  a  matter  of  total  h 
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So,  in  a  recent  case  in  England,  Eastern  CowUies  R.  R.  Co.  t. 
HtitokeSy  35  Eng.  L.  &  Eq.  8,  it  was  held  that  where  the  char- 
ter allowed  the  company  to  purchase  lands  for  extraordinary 
parposes,  a  person  contracting  to  sell  them  land  was  not  hound 
tD  see  that  it  was  strictly  required  for  such  purposes,  and  that 
if  ho  acted  in  good  faith,  without  knowing  of  any  intention 
fo  misapply  the  funds  of  the  company,  he  might  enforce  the 
contract. 

The  principle  of  that  dicision  would  seem  to  warrant  the 
proposition,  that  where  a  corporation  has  power  to  horrow 
money,  a  lender,  acting  in  good  faith,  and  supposing  it  to  be 
borrowed  for  legitimate  purposes,  might  recover,  even  though 
the  corporation  intended  to  devote  it  to  objects  unauthorized. 
And  it  would  certainly  sustain  the  position,  that  where  it  was 
borrowed  for  lawful  objects,  no  subsequent  misapplication  of 
the  funds  could  affect  the  rights  of  the  lender,  about  which 
there  is,  in  fact^  no  room  even  for  the  shadow  of  a  doubt. 

But  it  was  objected  that  the  tax  was  not  levied  by  a  two- 
thirds  vote,  as  the  charter  requires.  It  was  levied  by  a  two  thirds 
vote  of  the  aldermen,  but  not  of  the  council,  including  the 
mayor.  The  charter  provides  that  the  "common  council 
shall  consist  of  the  mayor  and  aldermen,"  etc.  It  provides 
that  a  vote  to  levy  a  tax  shall  be  passed  by  two  thirds  of  the 
"members  elect,"  and  it  is  said  that  the  mayor  should  he 
counted  in  making  up  the  number,  of  which  the  two  thirds  is 
requisite.  But  we  think  this  provision  relates  to  the  aldermen 
only.  They  are  elected  as  members  of  the  council,  and  as 
nothing  else;  they  act  and  vote  on  all  questions;  while  the 
mayor,  although  he  is  made  by  the  charter  one  of  the  constitu- 
ent  parts  of  the  council,  yet  he  is  so  in  the  same  sense  that  the 
vice-president  is  a  part  of  the  United  States  senate,  or  the 
lieutenant-governor  a  part  of  the  senate  of  the  state.  We 
think  he  was  not  intended  to  be  counted  in  the  provision  for  a 
two-thirds  vote. 

It  is  also  objected  that  the  assessors  did  not  meet  for  the 
purpose  of  hearing  objections,  as  required  by  the  charter.  We 
are  xmable  to  say  from  the  evidence  that  this  objection  is  true 
in  point  of  fact.  It  appears  from  the  evidence  on  both  sides 
that  the  assessors  did  meet,  and  the  most  that  can  be  said  is, 
that  it  does  not  appear  that  they  were  all  present  at  any  one 
time.  We  shall  not  attempt  to  determine  what  would  be  the 
effect  of  an  entire  omission  of  tbi^  meeting  by  the  assessors. 
It  is  undoubtedly  a  matter  of  much  difficulty,  both  upon  prin- 
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ciple  and  upon  authority,  to  determine  with  what  degree  of 
etrictness  the  directions  of  the  statute  in  regard  to  taxation 
must  be  followed  in  order  to  prevent  the  entire  tax  from  being 
illegal.  On  the  one  hand,  it  is  the  evil  of  illegal  and  oppies- 
nve  taxation  upon  the  citizen;  and  on  the  other,  the  danger  of 
defeating  entirely  the  collection  of  the  public  revenue,  by  the 
neglect  or  omissions  of  the  officers  to  whom  it  is  intrusted. 

Perhaps  the  only  method  of  solving  the  difficulty  would  be 
to  hold  that  no  objection  which  did  not  go  to  the  very  ground- 
work of  the  tax,  so  as  to  affect  materially  its  principle,  and 
show  it  must  necessarily  be  illegal,  ought  to  have  the  effect  of 
rendering  the  whole  invalid;  and  there  are  some  authorities 
which  even  hold  that  such  an  objection  would  not;  though  in 
the  case  of  Weeks  v.  Milwaukee^  10  Wis.  242,  this  court  gave 
it  that  effect.  But  when  the  objection  is  a  mere  non-com- 
pliance with  some  direction  of  the  statute,  notwithstanding 
which  the  tax  may  have  been  entirely  just  or  equal,  it  ought 
not  to  have  that  effect.  If  it  did,  the  collection  of  taxes  would 
be  rendered  practically  impossible.  In  such  cases,  the  remedy 
must  be  for  each  one  to  obtain  such  special  relief  as  the  laws 
may  furnish  on  showing  the  omission,  and  that  he  was  ag- 
grieved by  it. 

And  this  disposes  of  the  objection  now  under  consideration, 
and  also  of  the  one  that  the  tax  list  was  not  returned  to  the 
county  treasurer  within  the  time  required  by  law.  Neither  of 
them  necessarily  impeach  the  justice  of  the  tax,  and  there  is 
nothing  in  the  case  to  show  that  the  complainant  was  especially 
aggrieved  by  either.  And  we  do  not  think  he  can  sustain  a 
suit  in  equity  to  enjoin  the  collection  of  a  tax  legal  and  just 
in  itself,  merely  on  account  of  such  irregularities. 

We  will  notice  but  one  other  objection,  which  might  properly 
have  been  noticed  before.  It  is  said  that  the  cemetery  bonds 
were  issued  in  violation  of  law.  And  it  appears  that  by  sec- 
tidn  3,  chapter  104,  private  and  local  laws  of  1857,  the  dty 
was  prohibited  from  issuing,  selling,  or  disposing-of  any  bonds, 
except  those  specially  authorized  for  the  enlargement  of  the 
Capitol.  It  might  bo  bore  noticed  that  this  statute  turns  the 
argument  to  be  derived  from  the  understanding  of  the  legis- 
lature, in  favor  of  the  existence  of  the  power  previously.  For 
passing  the  act  to  prohibit  it,  implies  that  without  such  act  the 
city  had  the  power.  The  same  thing  is  necessarily  implied  in 
that  provision  of  the  constitution  which  requires  the  Icgi^ 
lature  to  ^'restrict"  the  power  of  municipal  corporations  ''to 
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contract  debts,  borrow  money,  loan  their  credit,^  etc.  But  the 
answer  to  this  objection,  that  this  act  made  the  issuing  of  the 
cemetery  bonds  illegal,  is  this:  it  appears  fix>m  the  case  that 
-city  had  previously  purchased  the  lot  and  contracted  for  that 
mode  of  payment  The  act  of  the  legislature  then  could  not 
impair  the  obligation  of  that  contract,  or  defeat  the  party's 
right  to  its  spedfio  performance. 

The  judgment  of  the  county  court  must  be  reversed  and  the 
cause  remanded,  with  directionB  that  the  complaint  be  dis- 
missed. 


iNcmxBncAL  Fowais  ov  OoBMBixiDini:  See  JNMt.  Walker^  ante,  p.  709, 
and  note. 

Dxnonvx  AiwimuMJiB!  See  note  to  FwpU  t.  S^mettr,  76  Am.  Deo.  621. 

No  QBjaanov  Wnnn  nms  vov  Go  to  Vat  Obouhdwobx  of  Tax,  so 

Ma  to  affect  materially  iti  prindpU,  and  ehow  tliat  it  mutt  be  neoaeaanlj 
imjust  and  unequal,  on^^t  to  have  the  eflEeet  of  rendering  the  tax  inTalid: 
Warden  ▼.  St^erviemre  qfFomi  dm  Lot  CemAn,  14  Wis.  621;  Hene^  ▼.  BwMrd 
i^Supenieore,  16  Id.  194;  Smiih  ▼.  SndA,  19  Id.  619;  Hari  ▼.  Sndih,  44  Id. 
216;  Kadderr.  DobberpM,  8Sl±  483;  O^  </  I>e^  r.  Bawen,  61  Ind.  SS^ 
eiting  the  principal  caae.  Bat  where  a  Talid  objection  is  common  to  all  or 
mnch  of  the  property,  or  goea  to  the  role  or  to  the  whole  prooeai  of  aaieaa 
ment,  it  mnat  operate  to  aroid  the  whole  tax  levied  on  the  aaaeaament:  Marek 
T.  Sitpervitore,  42  Wia.  611,  citing  the  principal  caae. 

POWZB  TO  BOBBOW  MOVZT  IS  iMCmXMTAL  TO    MUNICIPAL  CORPOBATiOlT: 

Bmk<^CkaikoUiBY.Chmcoaiie,^Aj^  Amnnidpal 

oorporation  haa  the  authority  to  borrow  money  aa  an  incident  to  the  execution 
el  the  general  powera  conferred  upon  it  whldi  require  money  in  their  execu- 
tion: MIOer  ▼.  Board  qf  Commteeionere,  66  HL  167;  BidaM  v.  Widner  School 
TewtMep^  73  Id.  604,  citing  the  principal  caae.  The  principal  caae  ia  alao 
eited  to  the  point  that  lawa  authorising  municipal  aid  to  railrcada  are  con- 
•titatioiial:  TqIooU  ▼.  Tmoml^  qfPtne  Qroee,  1  Flipp.  138;  and  that  munici- 
pal bonda  under  aeal,  payable  to  bearer,  are  negotiable:  CUy  <^  Memplde  t. 
Brown,  Id.  217. 

ClTT    XAT,  ET    BATDnOATIOH    AND    ADOPTION,    BbOOMB    BoUND^  when  it 

would  otherwiae  not  be  bound:  HoArtmck  r,  IlUtoauhee,  13  Wis.  48;  Super^ 
^ieore  ▼.  Schenek,  6  WaU.  782,  citing  the  principal  caae.  In  Clark  ▼.  t/onea- 
vUle,  13  Wik  418,  the  principal  caae  ia  diatingniahed  on  the  ground  that  in 
the  principal  caae  the  city  waa  authorized  to  iaaue  the  bonda,  had  the  charter 
been  published,  and  could  therefore  ratify  the  act  after  the  publication  of  the 
oharter,  while  in  that  caae  the  city  waa  not  originally  authorized,  and  could 
not  therefore  ratify. 

*rBS  PRnrcuPAL  GA8N  13  ORXD  to  the  point  that  Tcry  many  acta  which  are 
in  their  nature  local  are  yet  held  to  be  general  within  the  meaning  of  the 
proriaion  of  the  oonatitution  that  no  general  law  ahall  be  in  force  until  pub- 
lished: Tellow  Bkfer  Improeemenl  Co,  ▼.  Arnold,  46  Wia.  222;  and  to  the  point 
tha*  a  Tillage  charter  ia  a  public  or  general  law:  ZUtke  r,  Cfoldberg,  88  Id. 
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DowNiB  V.  Hoover. 

LI2  Wisconsin,  174.] 
^AiLBOAD  CoKPAVT,  IN  CASBTiNa  OUT  Entkbpbibs  authorized  by  its  char- 
ter,  hui  power  to  assigii  its  stock  sabscriptioDS. 

The  complaint  showed  that  defendant  had  snbecrihAd  fat 
five  shares  of  the  capital  stock  of  a  certain  railroad  oorporar 
tion;  that  all  the  conditions  upon  which  he  was  to  pay  had 
been  performed;  that  said  corporation,  for  a  valuable  consid- 
eration, had  duly  assigned  the  same  to  plaintiff;  that  the  whole 
sum  so  subscribed  had  become  and  now  is  due,  etc.  Defend- 
ant demurred  to  said  complaint,  on  the  ground  that  the  plain- 
tiff had  no  legal  capacity  to  sue,  and  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  entered  its  order  sustaining  the  demurrer,  and  fix>m  this 
order  the  plaintiff  appealed. 

Adams  and  PithinSj  for  the  appellant. 

Ooon  and  Cotton^  for  the  respondent 

By  Court,  Paine,  J.  The  single  question  presented  on  thi» 
appeal  is,  whether  a  railroad  company,  in  carrying  out  the 
enterprise  authorized -by  its  charter,  has  any  power  to  assign 
its  stock  subscriptions.  We  think  it  has  the  power.  A  stock 
subscription  is  nothing  but  a  contract,  by  which  the  subscriber 
is  bound  to  pay  the  company  certain  amounts.  It  would 
clearly  be  assignable  as  between  individuals,  and  we  can  see- 
no  reason  why  it  should  not  in  the  case  of  a  corporation,  act- 
ing in  execution  of  the  powers  conferred  by  its  charter. 

The  fact  that  a  company  may  abuse  its  power,  and  make 
contracts  ruinous  to  itself  and  to  the  value  of  its  stock,  doe» 
not  seem  to  be  a  sufficient  reason  for  denying  the  power.  For 
they  may,  undoubtedly,  do  this,  whether  this  power  of  assign- 
ment exists  or  not.  They  may  make  extravagant  contracts 
for  materials,  for  land,  and  for  labor  in  building  the  road,  and 
thus  make  their  stock  worthless,  as  often  happens.  They 
become  insolvent,  receivers  are  appointed,  who  may  compel 
the  payment  of  unpaid  stock  subscriptions,  for  the  benefit  of 
creditors,  created  by  these  extravagant  and  ruinous  contracts. 

The  fact,  therefore,  that  a  company  may.  ruin  itself  by 
indiscreet  contracts,  if  such  an  assignment  is  allowed,  is  no 
reason  against  the  power;  for  it  may  ruin  itself  by  such  am* 
tracts  without  such  a  power. 

At  all  events,  even  though  it  might  be  a  reason  for  the  legis» 
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latnre  to  impose  a  restriction,  it  is  no  reason  for  the  court, 
where  the  charter  contains  no  such  restriction,  but  gives  the 
general  power  to  make  all  contracts  which  the  convenience  or 
interest  of  the  company  may  require,  to  deny  the  power  to 
make  this  particular  contract.  The  reasoning  in  the  case  of 
Clarke  v.  Farringtonj  11  Wis.  306,  decided  at  this  term,  is 
applicable  to  the  question.  The  order  of  the  court  below  sus* 
taining  the  demurrer  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

lUnJKOAD    COMPAKT    HAT    ASSIOH    8UB80BIPn098   fOB    IT9   StOOK.     The 

principal  osm  ia  dted,  approved,  and  followed  in  the  following  caaea:  Dowme 
r.  WkUe,  12  Wia.  176;  8.  C,  infra;  Badne  Co.  Bank  ▼.  Ayrt$,  12  Wia.  618; 
Khnhaa  ▼.  Spker,  Id.  670. 

CoBFOBATiovs  HAVX  PowEB  TO  Cax&t  OUT  Objbotb  foT  wfaich  th^  are 
formed,  by  all  legal  and  neceaaary  meana  not  prohibited  by  law  or  by  their 
reapectiTe  chartera:  P.  d:  8,  JR,  B.  ▼.  Lewifi,  75  Am.  Dec.  574.  TIm  aame 
principle  ia  reoognisad  in  Coe  ▼.  O.  P,  As  L  B,  B,,  Id.  51S,  and  note  650;  ^Uy 
T.  BiUingB,  72 Id.  148^  endnote  148;  OldColan^B,  B.  Corp.  ▼.  .^kmu^  66 Id. 
8M. 


DowNiB  V.  White. 

lia  Wiaooxfimr,  178.  J 
Oa8B  of  DowNn  «.  Hootxr,  aktb,  p.  780,  followed  aa  to  right  of  railroad 
company  to  aaaign  atook  anbaoriptiona. 

SaCEXr  AOBJEBMXMT  WITH    lUnAOAD  COKPANT  THAT    StOOK  8uB8GBIPT10H 

07  DKfXHBAiiT  WAS  MsBXLT  TO  BX  CoLOBABLX  ia  a  fraod  npon  other 
anbaoribera  for  atock,  and  ia  not  a  def enae.    The  written  anbacription 
ahoold  be  enforoed  withont  regard  to  anoh  aecret  agreement. 
CoiimiPOBAMBOus  Pabol  UNDEBSTANDDTa  CAVNOT  BB  Sbt  UP  to  oontradiot 
or  vary  the  terma  of  a  written  agreement. 

Thb  complaint  in  this  case  is  exactly  like  the  one  in  the 
preceding  case  of  Downie  v.  Hoover,  Defendant  answered, 
putting  all  the  allegations  of  the  complaint  in  issue.  It  also 
interposed  as  a  defense  that  the  defendant  had  a  secret  agree- 
ment with  the  railroad  corporation  that  his  subscription  was 
to  be  colorable  only.  Judgment  for  defendant  PIainti£f  ap- 
peals. 

Adams  and  Pithins^  for  the  appellant. 

Levi  HiibbeUy  for  the  ^respondent. 

By  Court,  Paine,  J.  This  case  presents  the  same  question 
as  that  decided  in  Downie  v.  Hoover  [ante,  p.  780],  which  must 
be  here  decided  in  the  same  way. 


782  DowNiE  V.  White.  [WiBoonain, 

In  this  caeOy  however,  an  answer  was  filed  and  a  trial  had. 
But  we  do  not  think  the  secret  understanding  which  the  de- 
fendant sets  up,  to  the  effect  that  his  subscription  was  to  be 
merely  colorable,  nor  the  evidence  offered  showing  an  under- 
standing of  a  similar  kind  with  other  subscribers,  constitutes 
any  defense  whatever.  Such  agreements  are  an  obvious  fraud 
upon  the  other  subscribers,  and  the  written  subscription  should 
be  enforced,  without  regard  to  them:  Brouwer  v.  AppMn/^  1 
Sandf  170;  Redfield  on  Railways,  sec.  48,  note  1;  BlodgeU 
V.  MorriU,  20  Vi  509;  White  M<mfUain  R.  R.  v.  Eastman^  84 
N.  H.  124, 

The  third  paragraph  of  the  defendant's  answer  is  liable, 
also,  to  the  objection  that  it  sets  up  a  contemporaneous  parol 
understanding  inconsistent  with  the  terms  of  the  written  agree- 
ment. 

The  judgment  must  be  reversed,  with  coets^  and  the  cause 
remanded  for  a  new  trial. 


Oral  Tnnif oht  d  Ivadkibsibli  to  vary  the  tanu  of  a  waibmaagtiaa  to 
railway  itook:  JUarim  ▼.  P,  SO.  M.  R,  Cb.,  73  Am.  Doo.  71S;  and noto 782; 
<7.  AP.R.R.R.(kk  ▼.  ^o&y,  SS  Id.  ISl.  To  prove  fiMid,  the  rulo  is  dif* 
lerant:  Martin  r,P,  SO.  R  R  Oa.f  supn,  and  note. 

OoHTRAon  or  SuBSOsinnnr  loa  Sxogk  of  ootporation  aie  governed  by  a 
di£forent  role  than  that  governing  private  contraoti:  Mariim  r*P.SO.JS.JL 
Oo.t  73  Am.  Deo.  713. 

CoBPOBATS  EmrrxHCB  may  be  proved  by  the  introdnetion  of  oertifioata 
of  incorporation;  bnt  where  the  statate  reqnirea  oertain  fonnalitiea  to  ba 
observed,  they  must  be  shown  to  have  been  observed:  Mokdmime  SiU  Mhimg 
Co.  V.  Woodbwrjf^  73  Am.  Dee.  653. 

Stock  8uB80BimoH8»  Mads  with  SiOBsr  UimBB8rA2n>nro  that  varies 
them  are  a  fraud  upon  the  other  sabsoribersy  and  bind  the  fraadolent  sab- 
ecribers  to  the  responsibilities  of  homafide  sabscribers:  ^oMmou  ▼.  P.SO.M, 
R.  Co.,  72  Am.  Dea  792,  and  note  706.  To  this  point,  the  principal  case  is 
oitedinCi>fiiir(&Y.  CWeer,  69  HL  506;  madJIfekmr.  LamarlnM.  Co.,  SO  Id.  453; 
Wight  Y.Shelb!fR.R.  Cb.,  63Id.  522,  and  note  526. 

EziOTXNOB  or  CoBPoaATiGN  FLAnrnvr,  and  its  ospacity  to  sue,  are  admitted 
by  pleading  the  general  issue:  InhabUanU  ▼.  Wedgewood,  69  Am.  Dec.  81,  and 
note 83;  W.  W.  8.  Bankr. Ford,  71  Id.  66. 

QuBsnoH  or  Ezibtinob  or  Gobpobatidh  shoold  be  raised  by  a  plea  in 
abatement,  and  cannot  be  raised  nnder  the  general  issne:  W.  W.  S.  Bmk  ▼• 
Fwrd,  71  Am.  Dec.  66,  and  note  70. 
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FowEBS  V.  Bears. 

[13  WuooiriXK,  213.] 

Bdobb  Publbo  oah  BTKBomii  Rn>BT  of  EKnnnrr  Domaih  agiimt  the  win 
of  an  owner  of  property,  and  aoqnire  a  right  of  entry  thereon,  the  yalne 
of  the  property  to  be  tiJcen  mnst  be  ascertained  by  some  l^gal  and  proper 
proceeding;  and  be  paid;  and  if  anch  Talne,  thus  ascertained,  be  not  paid 
to  or  received  by  the  owner,  an  adequate  and  safe  fond  mnst  be  pro- 
vided, from  whidi  he  may  be  compensated. 

In  EzKBCDDro  Riobt  ov  EMDrxNT  Domaih,  the  state  cannot  pronde  by 
law  that  an  agent  of  a  nulroad  company  which  desires  te  condemn  a 
right  of  way,  and  two  disinterested  persons  selected  by  the  company, 
may  appraise  the  valae  of  the  land  to  be  taken,  nor  can  the  state  author- 
in  snch  company  to  enter  upon  said  land  upon  the  refusal  of  the  owner 
to  accept  the  yalue  of  it  as  fixed  by  snch  appraisers.'  Snch  a  law  is  un- 
CGDstitntional,  because  it  takes  property  without  due  process  of  law. 

Im  JUN onoM  IS  PsoFXR  RncxDT  to  prevent  the  exercise  of  a  power  granted 
by  a  law  in  contravention  of  the  provisions  of  the  constitution. 

Whut  Bight  ov  Eminbkt  Doicain  is  exercised,  the  commissioners  to  fix 
the  damages  to  a  person,  sufifored  by  reason  of  the  appropriation  of  his 
property  for  a  pnbUo  nse^  should  be  fair  and  impartial  men,  indififerently 
choeen  between  the  parties,  and  each  par^  should  be  given  a  fair  oppor- 
tunity to  appear  before  them,  and  make  such  proofs  and  stateniento  aa 
maybe  proper. 

Action  to  restrain  a  railroad  company  firom  entering  upon 
the  land  of  plaintifiTs  for  the  purpose  of  constrocting  a  railroad. 
The  facts  are  stated  in  the  opinion. 

B<meh  aiid  Edmonds^  for  the  appellants. 

Wheeler  and  Cootbaughj  for  the  respondents. 

By  Court,  Dizon,  C.  J.  We  do  not  feel  called  upon  in  this 
case  to  enter  into  a  discussion  of  the  question  as  to  the  time 
when  the  owner  of  private  property  taken  for  public  use  shall 
be  compensated  therefor,  to  which  counsel  devoted  much  at- 
tention,  and  the  repeated  and  thorough  examinations  of  which 
by  the  courts  of  our  sister  states  have  produced  a  variety  of 
conflicting  and  irreconcilable  opinions  and  decisions,  for  the 
reason  that  we  regard  it  as  substantially  settled,  in  a  manner 
entirely  in  harmony  with  our  own  views,  by  the  former  adjudi- 
cations  of  this  court.  In  the  case  of  Norton  v.  Peck^  3  Wis. 
714,  it  was  held  that  the  ofiScers  of  a  town  could  not  enter  upon 
and  appropriate  to  public  use  the  land  of  an  individual,  re- 
quired for  a  highway,  unless  compensation  therefor  was  first 
made,  or  unless  proper  proceedings  were  first  taken  by  the  au- 
thorities of  the  town  to  ascertain  its  value,  so  that  he  could 
receive  it  when  called  for.    In  that  opinion,  the  court  say  that 
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in  the  case  of  land  taken  by  the  authoritiee  of  a  town,  they  do 
not  decide  that  actual  prepayment  of  the  damages  in  money 
is  necessary,  for  the  reason  that  the  entire  taxable  property  of 
the  town  constitutes  an  adequate  fund  to  which  the  owner  may, 
without  risk  of  loss,  resort  to  compel  payment.  In  the  subse- 
quent case  of  Shepardson  v.  Milwaukee  <t  B,  R.  R.  Co.,  6  Wis. 
605,  the  distinction  between  public  or  municipal  corporations 
and  corporations  merely  private,  as  instruments  in  the  hands 
of  the  legislature  by  which  it  may  exercise  the  right  of  eminent 
domain,  in  respect  to  the  fund  to  which  the  owner  may  resort, 
is  particularly  noted,  and  it  is  observed  that  although  in  theory 
the  property  in  both  cases  is  taken  by  the  public,  yet  in  the 
former  case  all  the  taxable  property  in  the  town  is  pledged  for 
the  payment  of  the  value,  while  in  the  latter  the  uncertain  and 
oftentimes  worthless  responsibility  of  the  corporations  can  only 
be  looked  to.  In  speaking  of  the  case  of  Norton  v.  Peekj  8  Wis. 
714,  the  late  chief  justice  says:  ^'As  in  that  case  we  held  it 
indispensable  that  the  compensation  should  be  made  for  the 
property  taken,  without  driving  the  owner  to  a  suit  at  law  to 
ascertain  its  value,  or  at  least  that  the  town  authorities  should 
proceed  to  ascertain  the  value  of  the  land  taken,  be&re  appio- 
priating  it  to  the  use  of  the  public,  so  that  the  owners  should 
be  able  to  recover  its  value  from  the  property  of  the  town,  we 
must  in  this  case  hold  that  the  railroad  company  cannot  enter 
upon  the  plaintiff's  land  and  apply  it  to  the  use  of  the  road, 
without  making  compensation  and  without  taking  any  meas- 
ures to  ascertain  the  damages  which  the  plaintiff  has  sustained 
by  their  acts." 

In  the  still  later  case  of  Robbing  v.  Milwaukee  d:  H,  R,  R 
Co.y  6  Wis.  636,  much  stronger  language  was  used  by  the  court. 
It  was  said  that  when  the  government  *'  takes  land,  by  virtue 
of  its  sovereign  right  and  power,  it  is  bound  by  the  constitution 
to  pay  the  value  thereof,  at  the  time  it  is  taken.*'  Setting  to 
the  one  side  the  adjudications  of  this  court  upon  the  mill- 
dam  law,  so  called,  which  was  sustained  contrary  to  the  indi- 
vidual convictions  of  all  its  present  members,  on  the  ground 
that  the  earlier  decisions  upon  it  had  made  it  a  rule  of  prop- 
3rty  which  could  not,  with  a  due  regard  to  individual  interests, 
be  departed  from,  we  are  of  opinion  that  the  cases  above 
referred  to  conclusively  establish  that  one  of  two  things  must 
invariably  be  done  before  the  public  can,  against  the  will  of 
the  owner,  acquire  the  right  to  enter  upon  and  permanently 
occupy  his  land,  which  may  be  needed  for  public  uses:  1.  The 
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Talne  of  the  property  to  be  taken  must  be  ascertained  by  some 
legal  and  proper  proceeding,  and  be  paid;  or  2.  If  the  value 
thus  ascertained  be  not  paid  to  or  received  by  the  owner,  an 
adequate  and  safe  fund  must  be  provided,  firom  which  he  may 
at  some  future  time  be  compensated. 

These,  it  seems  to  us^  are  the  results  of  those  cases,  and  they 
are  such  as  we  should  be  unwilling  to  depart  from.  The  lat- 
ter proposition,  in  the  case  of  a  private  corporation,  like  a  rail- 
road company,  would  undoubtedly  require  it  to  tender  or  o£fer 
in  money  the  amount  of  the  ascertained  damages,  or  compen- 
sation with  expenses,  if  any,  to  the  owner  or  person  interested, 
and  if,  on  the  ground  of  an  intended  appeal  or  otherwise,  he 
should  refuse  to  receive  it,  the  company  would  be  required  to 
deposit  the  same  with  some  proper  officer  or  person,  to  be  kept 
good  for  the  owner  until  the  end  of  the  litigation,  or  until  such 
time  as  he  should  apply  for  and  signify  his  readiness  to 
accept  it. 

With  these  rules,  as  to  the  requirements  of  the  constitution, 
already  fixed,  it  remains  only  to  be  determined  whether  the 
statute  under  which  the  railroad  company  proceeded  in  this 
case,  and  the  steps  taken  by  it  to  acquire  the  right  to  the  per- 
manent use  and  occupation  of  the  plaintiflfs'  land,  are  in  com- 
pliance with  them.  The  statute,  section  2,  chapter  168,  laws 
of  1859,  provides:  ''  The  company,  by  its  agent,  shall  first  ofier 
to  pay  to  the  owner  or  owners,  guardian  of  the  owner,  or  agent 
of  the  owner  or  owners,  or  of  any  other  person  having  any  inter- 
est in  such  lands  (as  IJie  case  may  be),  if  resident  of  this  state, 
such  sum  as  such  agent,  and  two  diednterested  freeholders  of 
the  county  where  the  lands  are  situated,  shall,  on  oath,  and  in 
writing,  swear  is  just  compensation  for  such  lands  and  dam- 
ages, before  seizing  and  appropriating  any  such  lands,  in  all 
•cases  where  lands  have  not  already  been  appropriated."  Hav- 
ing complied  with  this  provision,  the  company  attempted  to 
take  permanent  possession  of,  and  to  build  and  construct  its 
road  through,  the  land  in  question.  To  prevent  its  so  doing, 
the  plaintiffs,  who  refused  to  receive  the  money  offered,  com- 
menced this  action  against  the  defendants,  who  were  the  agents 
or  contractors  having  charge  of  the  work,  and  procured  therein 
a  preliminary  injunction,  which,  on  motion  of  the  defendants 
before  the  court  at  term,  was  dissolved.  From  the  order  dis- 
solving the  injunction  this  appeal  is  taken.  It  must  be  very 
evident  to  every  impartial  mind  that  such  a  proceeding,  to  as- 
oertain  the  value  of  the  land  to  be  taken,  and  to  determine  the 
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damages  which  the  owner  shall  be  entitled  to  receive,  if  sns-^ 
tained,  would  be  a  mere  evasion  of  the  provisions  of  the  con- 
etitutton,  as  heretofore  expounded  by  this  court.  It  is  open  to 
the  grossest  partiality  and  abuse.    It  is  ex  parte  and  secret. 

The  board  of  appraisers,  who  are  to  sit  in  judgment  on  the 
rights  of  the  parties,  are  chosen  by  one  of  them,  in  the  absence 
and  without  the  knowledge  or  consent  of  the  other.  One  of  its 
members  is  the  agent  and  employee  of  the  company,  through 
whom  it  exercises  its  power  of  choosing  the  other  two.  They 
act  without  evidence,  and  their  sessions  are  not  public.  As  a 
proceeding  to  ascertain  and  determine  the  rights  of  the  land- 
owner, it  is  a  mere  mockery,  equivalent  to  making  one  of  the 
parties  to  a  controversy  a  judge  or  trier  between  himself  and 
his  adversary,  and  ordaining  that  the  trial  shall  take  place  in 
the  absence  and  witiiout  the  knowledge  of  the  latter,  or  equiv- 
alent to  saying  that  the  railroad  company  may  enter  into  the 
permanent  and  peaceful  enjoyment  of  the  land  without  any 
compensation  whatever.  No  one  will  say  that  such  a  proceed- 
ing is  a  compliance  with  the  constitution,  or  that  it  can  be 
tolerated.  The  commissioners  to  value  the  land  and  ascertain 
and  determine  the  damages,  as  contemplated  by  that  instru- 
ment, are  to  be  fair  and  impartial  men,  indifferently  chosen 
or  appointed  between  the  parties,  and  their  investigation  is  to 
be  open  and  known  to  both,  giving  to  each  an  opportunity  to 
appear  before  them  and  make  such  statements  and  offer  such 
proofs  as  may  be  necessary  and  proper.  Until  such  a  proceed- 
ing has  been  had,  and  the  corporation  have  complied  with  their 
award  or  decision  in  the  manner  above  indicated,  it  has  no 
right  to  the  permanent  occupancy  of  the  land,  for  the  purpose 
of  constructing  its  road.  It  may  also  be  observed  that  no 
provision  is  made  for  depositing  or  keeping  good  the  money 
offered  to  the  owner  pursuant  to  such  unjust  and  anomalous 
assessment.  To  the  question  as  to  whether  a  writ  of  injunction 
is  a  proper  remedy  in  a  case  like  the  present,  in  addition  to 
the  authorities  cited  by  the  appellants'  counsel,  Shepardson  v. 
Milwaukee  &  B.  R.  R.  Co.y  6  Wis.  605,  is  directly  in  point  In 
that  case,  an  injunctional  order  restraining  the  company  firom 
the  occupancy  of  the  plaintiff's  land,  and  the  prosecuticm  of 
the  work  in  constructing  their  road  over  the  same,  was  dissolved 
by  the  judge  at  term,  and  on  appeal  to  this  court  the  order  dis- 
solving the  injunction  was  reversed. 

The  order  of  the  circuit  court  must  be  reversed,  and  the 
case  remanded  for  further  proceedings. 
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Fownfc  ov  SKZHBrr  Dqhadt  it  the  pow«r  of  the  stete  to  take  priTftto 
||W|Wfty  for  a  paUio  nae:  Donaeflkf  t.  Deeiar,  68  Wit.  467»  dting  the  prin- 
cipal case. 

IvjuBonoH  TO  ^KKVwnVvLAWWvh  Takesq  €9  FuxpisnrlorpaUieiiaei 
BmaleifY.  M.L.W.  (%.»  73 Am.  Dec.  575;  QoMm^,  Perhku,  69  Id.  788^  and 
note  733;  BMr.  rOmAitfftw  efe.  12.  i^.,  64  Id.  739,  and  note  746. 

IvjuKonoH  18  FBOPnt  Bmomr  to  Pbstxnt  IUn.TioAT>  Ccxicpavt  from 
taking  ponawicm  of  land  for  a  right  of  way,  nnlawfnllj:  BoUnum  ▼.  Orem 
.fiayeffrJSaflmiy,  30  Wis.  107,  citing  ike  principal  case.  Hie  princ^lei  noted 
abore  are  disonoied  in  Kamedf  v.  ifOwaaJhes  amd  8L  Paid  R.  R.  Co.^  22  Id. 
590^  and  the  principal  case  is  cited  and  dirtingniahed. 

Wnna  Cut  is  iHaxBuioDfT  ov  Sxatb  dt  Bxbboibzho  ns  Bxobt  ov 
Emxhsmt  DoKAiir,  aotoal  payment  of  damagee  prior  to  the  ^ppropriatian  of 
the  hnd  need  not  be  made,  becanse  all  the  property  in  mob  city  ia  liable  lor 
the  payment  of  damages  canted  the  land-owner  by  the  iq^proprJatian,  and 
coostitates  a  fond  for  its  payment  wben  ascertained:  iSimaoftM  v.  MarUm,  67 
Wis.  374,  citing  the  principal  case. 

PniVATB  l^BonsoY  GAinf  or  bb  Takbt  idb  Pcblio  Ua^  without  first 
paying  or  securing  to  the  owner  just  compensation  therefor:  BeMleff  ▼.  if.  Xr. 
WaUr  Oo,f  73  Am.  Bee  575^  and  note  683,  584. 

No  FiBMAmMT  ApntOFBiAXiOH  of  land  can  be  made  by  a  railroad  compangr 
in  acquiring  a  right  of  way  for  its  road,  without  actual  payment  of  the  dam- 
ages oocssicned  thereby  to  the  owner  of  the  land,  or  by  tendering  the  same 
to  him:  Loop  t.  Okamberkdn,  20  Wis.  139;  Sksmum  t.  Saiiroad,  40  Id.  649; 
Brodt  T.  Biahm,  Id.  681;  Bokbrncm  t.  €hm^  Bag  oniLdhe  Pqpim  BaOwag 
Cbi,  30  id.  107;  Ckmtk  t.  J6b4  Mool  iML,  65  Id.  404,  all  citing  the  prin- 
cipal 
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W^nu  (kaBuan  OoanAnra  AixaoAiioirB  or  SamaL  BauAOHM  or  ^mmm 
Comnuor,  in  the  same  oount,  a  mctica  to  compel  the  pleader  to  eleol 
uponwhidi  of  the  daims  stated  he  will  proceed  and  to  abandon  the 
ethers  should  be  oferrulsd.  Such  motian  should  be  granted  only  when 
the  complaint  oontains  several  cauaes  ol  action  improperly  blended. 

FuLUBB  TO  Stais  Vivus  OB  Pliob  OF  Taxdto  ot  DiFUMiTioir,  either  in  the 
margin  of  the  depoaition  or  in  the  certificate  of  the  officer  before  whom 
it  ia  taken,  will  not  invalidate  it. 

DKWMUTioy  TO  BB  Admibbiblb  must  be  taken  in  the  regular  course  of  Judi- 
cial enmiiiation,  the  witness  must  first  be  swom,  the  questions  must  be 
put  to  him,  and  the  answers,  orally  given,  must  be  reduced  to  writing 
at  the  time  of  the  eramination,  not  prior  thereto.  The  fact  that  the 
writing  ia  done  by  the  witness  will  not  Titiate  the  depoeiticn.  If  it  ia 
written  by  the  witness,  it  will  be  presumed  that  he  did  it  in  the  presence 
of  and  hf  direoticn  of  the  officer  taking  the  depoeiticn. 

"Bmtmb.  ABBBkBD  AB  EXHIBIT  TO  DBFOsmov  18  HOT  Pabt  OF  It  within  the 

meaning  of  a  statute  which  providee  that  depositions  ''shall be  writtan 

by  the  magistrate,  or  by  the  deponent,  or  by  some  disinterested  person, 

in  the  presence  and  under  the  direction  of  the  magistrate;''  hence  if  sack 
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an  exhibit  in  in  the  handwriting  of  a  party  to  the  action,  it  does  not  fall 
within  the  prohibition  of  that  Btatnte. 

UHLBSS  ObIOXNAL  ImSTBUICXNT  IB  L08T»  DsaflBOTED^  OB  OlHKEWXBB  PbOF- 

SBLT  Aooouhted  fob,  a  copy  of  it,  nted  as  an  esdubit,  and  attached  to 
the  deposition  of  a  witnees,  and  as  snch  ia  offered  in  evidenoe,  ahonid  not 
be  reoeiyed  aaauch  by  the  ooort.  If,  however,  the  witneea  ia  a  party,  and 
the  fact  of  partnership  between  himself  and  his  oo-defendant  is  admitted 
by  the  pleadings,  and  he  in  hia  depoeitian  admita  snch  copy  to  be  a  true 
oqpy,  it  may  then  be  offered  as  an  admiamnn  of  one  of  the  partoen^  eoo- 
oerning  a  partnerahip  transaction,  and  snoh  admission  will  bind  the  part- 
nership. 

BzxBTENOB  07  Pabtnbbshzp  MUST  BB  Dbnibd,  if  it  is  alleged  in  the  com- 
plaint, within  the  time  limited  by  statute  by  affidavit,  or  the  tnith  of  the 
allegation  ia  deemed  admitted. 

OvrrnMo  vboh  Plbadino  Pobtign  ow  ConrrRAcr  Which  m  Dbclabid 
UPON  ia  not  a  material  variance  between  the  allegations  and  proof,  nnleas 
it  shall  aotoally  mislead  the  adverse  party  to  hia  prejudice  in  maintain- 
ing hiB  action  or  defense  upon  its  merits.  At  common  law,  variancea  of 
this  kind  were  fatal,  bnt  the  role  haa  been  changed  in  Wisconsin  by 
statate,  and  the  coart  may  order  the  pleading  amended  ao  aa  to  oonfbcm 
to  the  facta,  upon  snch  terms  aa  may  be  jnst,  or  it  may  disregard  it 
altogether. 

In  Ezbootobt  Gomt&aots  to  Fubnish  Abtiglbs  vob  Sfbgdio  PuitfOBK, 
there  ia  an  implied  warranty  that  the  article  delivered  shall  answer  the 
porpoee  for  which  it  is  designed,  inasmuch  as  the  purchaser  haa  not  aa 
opportunity  of  inspecting  or  testing  it.  If  found  defective,  he  may  re- 
turn it  in  a  reasonable  time,  and  recover  ita  price  if  paid. 

Tv  Case  ov  Wabbaittt,  Dibbct  ob  Implied,  if  the  article  purchased  proves 
defective  or  unfit  for  the  use  intended,  the  purchaser  may,  without  re- 
turning, or  offaring  to  return  it,  and  without  notifying  the  vendor  of  ita 
defects,  bring  his  action  for  the  recovery  of  damagea,  or  if  sued  for  tiie 
price,  may  aet  up  and  have  damagea  allowed  to  him  by  way  of  recoup- 
ment from  the  sum  stipulated  to  be  paid. 

Ib  OoNflrrBUiNO  Contbaot  which  providea  that  certain  machinery  ahall  be 
aet  in  poeitian  by  a  specified  time,  and  if  any  of  it  ahoold  prove  defeetivei, 
or  in  any  manner  fail  to  answer  the  puiposea  intended,  on  a  trial  of 
twenty  days,  the  manufacturer  should  make  it  good  by  repairing  the 
defects,  it  was  held  by  the  court  that  without  such  a  provision  the  vendor 
could  not,  as  a  matter  of  right,  repair  defects  in  the  machinery  after  it 
waa  delivered  to  the  purchaser,  nor  could  the  latter  require  him  to  repair 
it;  that  alter  the  expiration  of  the  twenty  days  such  rights  ceased;  nor 
waa  the  vendee  bound  to  give  the  vendor  notice  of  defects  discovered 
after  the  twenty  daya  expired.  Hia  right  of  action  for  damagea  accrued 
to  him  from  a  breach  of  the  contract^  if  defective  machinery  had  been 
delivered,  and  a  failure  to  remedy  auch  defecta  within  the  twenty  days 
mentioned  in  the  contract.  The  vendee  need  not  repair,  or  even  uaa 
the  machinery,  to  enable  him  to  avail  himself  of  his  right  to  damagea. 

Whebb  Rbbaah  07  Wabbantt  that  Maghinbbt  should  bb  Put  dito 
Steamboat,  "  adapted  for  and  suitable  for  the  boat,"  ia  claimed  in  a  auit^ 
and  plaintiff  offera  proof  tending  to  show  that  it  did  not  answer  the 
purposes  intended,  the  defendant  may  prove  in  rebuttal  that  it  was  the 
weakness  of  the  boat,  and  not  defective  machinery  or  unskillful  woriL* 
naaahip,  which  caused  the  failure  in  the  operation  of  the  machinery. 
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8lIFULAnON  IN  COHTBAOT  Z8  NOT  WaBBANTT  07  StBKNOTB  OW  BOAT,  by  ft 

party  to  such  oontraot,  when  it  provides  that  sach  party  will  furnish  to 
the  other  party  to  taoh  contract^  and  place  in  a  certain  steamboat, 
machinery  adapted  to  and  suitable  for  the  boat,  and  that  woold  drive 
bar  from  twelve  to  fifteen  miles  per  hoar.  The  vendee  of  the  machinery 
Is  to  fonuah  snitable  machinery,  bat  the  vendor  takes  the  risk  of  the 
boat  bemg  strong  enough  to  endnre  the  weight,  shook  of  rnnning  the 
machinery,  and  of  its  Motion  when  in  motion. 

liXABUBa  OV  DAMAQWa,  WHEBM  TBMBM  HAS  BUN  BBBAOB  OV  WaBKANTT  to 

fomiah  machinery  for  a  steamboat,  is  the  difibrence  in  valae  between 
the  machinery  famished  and  that  called  for  by  the  contract,  adding 
thereto  an  allowMice  for  any  expense  plaintiff  may  have  incaned  in  his 
business  because  of  the  breach  of  wananty.  To  this,  also^  interest  may 
be  added. 

The  complaint  alleges  that  Tank  and  Verfoeck  were  partners 
under  the  name  of  Howard  Foundry;  that  in  the  name  of 
sach  foundry,  they  contracted  with  plaintiff  to  constnict  and 
set  up  on  a  certain  steamboat  certain  machinery,  etc.,  of  suf- 
ficient power  to  propel  said  boat  on  the  waters  of  Green  bay 
and  Fox  river  from  twelve  to  fifteen  miles  per  hour,  and  to  be 
in  all  respects  suitable  for  propelling  said  boat  on  said  waters, 
for  which  it  was  expressly  designed  and  built  by  plaintiff,  and 
to  have  the  same  completed  and  ready  for  use  on  August  1, 
1855.  It  then  proceeds  to  allege  a  breach  of  the  contract. 
That  defendants.  Tank  and  Verbeck,  failed  to  get  said  machin- 
ery  in  place,  etc.,  until  April,  1856,  and  lays  his  damages  for  the 
loss  of  the  use  of  said  boat  and  loss  of  its  earnings,  at  five 
thousand  two  hundred  and  twenty-four  dollars.  That  the 
machinery  was  defective,  etc.,  and  plaintiff  expended  in  re- 
pairing, etc.,  one  thousand  two  hundred  and  fifty  dollars,  also 
three  thousand  dollars  for  new  machinery  to  replace  the  worth- 
less machinery  put  in  by  defendants;  one  thousand  dollars  for 
the  necessary  alteration  to  said  boat  to  enable  the  new  to  be 
set  up  therein.  That  relying  upon  defendants'  promises  to 
complete  said  work,  etc.,  by  August  1, 1855,  he  employed  officers 
and  hands  on  said  boat  and  was  obliged  to  pay  them,  during 
the  time  it  was  thus  unemployed,  for  wages  and  board,  one 
thousand  dollars.  Tank  answered  and  denied  the  partnership, 
alleged  that  the  contract  was  Verbeck's  personal  contract,  and 
set  out  the  contract  particularly  and  putting  everything  alleged 
in  the  complaint  in  issue  except  the  fact  of  partnership.  The 
statute  required  this  to  be  denied  by  an  affidavit,  and  defend- 
ant failed  to  do  this.  The  plaintiff  offered  in  evidence  a 
deposition  of  defendant  Verbeck  taken  in  New  York  before  a 
commissioner  for  Wisconsin,  residing  in  the  former  state.    No 
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place  of  the  taking  of  said  deposition  was  mentioned  in  it,  or 
in  the  certificate  of  the  officer.  The  venue  was  not  stated. 
Three  exhibits  were  annexed  to  the  deposition  and  were  marked 
''A,"  ^'B,"  and  '^C."  A  was  in  tiie  handwriting  of  the  wit- 
ness; B  was  a  copy  of  contract  between  witness  and  defendant 
Tank,  also  in  the  handwriting  of  the  witness^  C  was  a  written 
statement  signed  by  the  witness  of  the  terms  of  the  verbal 
contract  made  by  plainti£f  with  witness  acting  for  the  Howard 
Foundry.  This  paper  was  all  in  the  handwriting  of  plain- 
tiff, except  the  signature.  Defendant  Tank  objected  to  the 
admission  of  this  evidence:  1.  Because  there  is  no  venue  to 
to  the  deposition;  2.  Because  the  deposition  does  not  state 
where  it  was  taken;  8.  Because  witness  could  not  be  indicted 
for  perjury;  4.  Because  the  deposition  was  in  the  handwriting 
of  the  witness;  5.  Because  interrogatories  are  not  propounded 
to  the  witness  by  the  commissioner;  6.  Because  part  of  the 
deposition  is  in  the  handwriting  of  plaintiff;  7.  Because  copies 
are  attached  to  the  deposition  while  no  attempt  is  made  to  ac- 
count for  the  originals.  The  objections  were  overruled  and  the 
deposition  was  read.  Defendant  excepted.  Plaintiff  offered 
evidence  tending  to  prove  that  the  machinery  did  not  work 
because  of  defects  therein,  and  because  it  was  not  properly 
made  and  erected.  In  rebuttal,  defendant  offered  evidence 
tending  to  prove  that  the  cause  of  the  failure  was  the  weakness 
of  the  boat  itself,  and  not  by  reason  of  any  defect  in  the 
machinery.  The  amount  of  damages  was  proved  as  alleged 
in  complaint.  Verdict  and  judgment  were  for  plaintiff. 
DeJbndiuit  Tank  appealed.  Other  facts  are  stated  in  the  opin- 
ion. 

John  (7.  NeviUs  and  E.  H.  EUiSj  for  the  appellant. 
James  H.  Howe^  for  the  respondent. 

By  Court,  Dixon,  C.  J.  The  appellant's  application  to  the 
court  to  compel  the  respondent  to  elect  upon  which  of  the 
claims  stated  in  his  complaint  he  would  proceed,  and  to  aban- 
don the  residue,  was  properly  denied  by  the  court.  The  com- 
plaint is  not,  aiB  seems  to  have  been  supposed  by  the  appellant's 
counsel,  either  double  or  multifarious.  It  does  not  contain  a 
statement  of  several  distinct  causes  of  action  improperly 
blended  together,  or  of  separate  injuries  to  different  chattels, 
or  separate  demands  upon  different  contracts,  as  upon  two  or 
more  promissory  notes,  or  a  note  and  book-account,  or  the  like, 
but  it  proceeds  for  damages  for  several  breaches  of  one  con- 
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tract  It  ifl  obvious  ihat  in  such  a  case,  the  plaintiff  may, 
either  at  common  law  or  under  the  code,  in  a  single  statement 
or  count,  allege  as  many  breaches  as  he  choses,  and  when  he 
comes  to  the  trial,  be  permitted  to  give  eyidence  concerning 
any  or  all  of  them. 

The  deposition  of  the  defendant  Verbeck  was  properly  ad- 
mitted. The  want  of  avenue  or  statement  of  the  place  where 
it  was  taken,  either  in  its  margin  or  the  certificate  of  the  com- 
missioner before  whom  it  Was  taken,  does  not  invalidate  it.  It 
is  said  that,  without  such  statement,  perjury  cannot  be  assigned 
upon  it.  The  authorities  cited  by  the  respondent's  counsel 
clearly  establish  the  contrary.  They  show  that  upon  a  trial 
for  perjury,  when  the  venue  is  wrongly  stated  in  the  affidavit 
or  deposition,  such  written  statement  may  be  disproved,  and 
the  true  place  of  administering  the  oath  may  be  shown  by 
parol  testimony.  Such  recital  is  not  so  much  a  part  of  the 
deposition  or  affidavit  as  to  make  it  conclusive,  but  is  prima 
/(ide  evidence  merely.  A  fortiori  the  true  place  may  be  shown 
where  there  is  no  recital:  King  v.  Emden^  9  East,  437;  Rex  v. 
Spencer^  1  Car.  &  P.  260;  S.  C,  12  Eng.  Com.  L.  157.  For 
all  ordinary  purposes,  the  place  of  taking  sufficiently  appears 
on  the  feu^e  of  it  and  the  accompanying  papers.  In  this  respect, 
it  is  in  strict  compliance  with  the  rule  (61  Old  Rules),  which 
requires  the  return  to  state  the  time  when  the  testimony  was 
taken;  but  makes  no  reference  to  the  place  where  it  was  taken. 
The  objection  that  the  deposition  was  reduced  to  writing  by 
the  deponent,  instead  of  the  commissioner,  is  not  supported 
by  the  authorities  cited.  They  only  establish  what  is  alike 
consistent  with  reason  and  justice,  that  depositions,  to  be  ad- 
missible, must  be  taken  in  the  regular  course  of  judicial  exam- 
ination; that  the  witness  must  be  first  duly  sworn,  and  the 
questions  put  to  him,  and  that  his  answers  orally  given  must 
be  reduced  to  writing  at  the  time  of  the  examination;  and  that 
if  they  be  not  so  taken  on  oath,  but  are  reduced  to  writing  in 
advance  of  such  examination,  by  the  deponent,  the  party,  or 
some  third  person,  or  are  copied  from  such  previously  written 
statement,  they  must  be  rejected.  We  are  not  aware  that  it 
lias  been  held  by  any  court  that  the  reduction  to  writing  by 
the  deponent,  of  his  answers  orally  given,  vitiates  the  deposi- 
tion. 

On  the  other  hand,  two  of  the  cases  cited,  CarmaU  v.  Posi^  8 
Watts,  406,  and  Clement  v.  Hadlock,  13  N.  H.  185,  expressly 
sanction  it    We  can  see  no  objection  to  it.    Some  courts  have 
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even  gone  as  far  as  to  hold  that  it  is  no  objection  to  the  com- 
petency of  a  deposition  that  it  is  in  the  handwriting  of  the 
party  or  his  agent;  that  it  will  be  presumed  to  have  been  sa 
written  in  the  presence  and  under  the  superintendence  of  the 
magistrate:  Ray  v.  Walton^  2  A.  K.  Marsh.  71.  This  is  going 
much  further  tiian  is  necessary  to  sanction  the  admission  in 
the  present  case,  and  further,  perhaps,  than  we  would  feel  war- 
ranted in  going.  Our  legislature,  in  prescribing  the  method 
of  taking  depositions  of  witnesses  within  this  state  (Stats.  1849^ 
c.  98,  sec.  16;  Stats.  1858,  c.  137,  sec.  16),  seem  to  have  laid 
down  a  wholesome  rule  upon  the  subject— that  they  shall  be 
written  by  the  magistrate  or  by  the  deponent,  or  by  some  dis- 
interested person,  in  the  presence  and  under  the  direction  of 
the  magistrate. 

The  objection  that  a  part  of  the  deposition  is  in  the  hanii- 
writing  of  the  respondent  is  unfounded  in  fact.  The  exhibita 
or  papers  annexed,  strictly  speaking,  form  no  part  of  the  depo- 
sition. The  deposition,  that  is,  the  oral  testimony  of  the  wit- 
ness as  taken  and  reduced  to  writing,  may  be  admitted,  and 
the  exhibits,  if  there  be  anything  in  their  character  which 
renders  them  incompetent,  may  b^  excluded.  The  exhibit 
marked  "  B/'  being  a  copy  of  the  original  contract,  the  non- 
production  of  which  was  not  sufficiently  accounted  for,  waa 
improperly  admitted.  As  to  the  other  exhibits,  there  seema 
to  have  been  some  confusion  of  ideas,  owing  to  the  mixed 
relation  of  party  and  witness  in  which  the  deponent  Verbeck 
stood  to  the  action.  As  a  mere  witness,  there  can  be  no  doubt 
that  such  statements,  whether  offered  in  the  form  of  exhibits 
annexed  to  a  deposition,  or  in  some  other  manner,  are  inad- 
missible. But  in  his  character  of  a  party  to  the  suit,  with  the 
fact  of  partnership  between  him  and  the  defendant  Tank  not 
open  to  investigation,  but  admitted  by  the  pleadings,  they  were 
properly  received  as  admissions  in  writing  of  the  nature  and 
extent  of  the  contract.  For  this  purpose,  the  admissibility  of 
a  paper  signed  by  him  is  not  affected  by  the  fact  of  its  having 
been  written  by  the  opposite  party,  and  such  circumstance 
would,  at  most,  go  only  to  the  degree  of  credit  to  be  given  to 
it,  according  to  the  nature  and  circumstances  of  the  transac- 
lion.  For  the  rule  as  to  admissions  by  partners,  see  CoUyer 
on  Partnership,  sec.  423,  and  authorities  there  cited. 

The  appellant  by  his  failure,  within  the  time  prescribed  by 
law  for  an  answer,  to  deny,  by  affidavit,  the  existence  of  the 
partnership  as  alleged  in  the  complaint,  in  accordance  with 


June,  I860.]  Fisk  v.  Tank.  748 

the  provifiioDB  of  flection  90,  chapter  98,  statates  of  1849  (Stats. 
1858,  c.  137,  sec.  98),  must  be  deemed  to  have  admitted  it. 
The  statute  declares  that,  in  the  absence  of  such  denial,  such 
averments  shall  be  taken  to  be  true.  This  court  ( Whitman  v. 
Woody  6  Wis.  676)  has  so  decided;  and  agreeably  to  that  de- 
cision it  only  remained  for  the  resiwndent  to  prove  the  making 
of  the  contract  by  the  firm. 

The  only  other  question  material  to  be  noticed  before  we 
come  to  the  merits  of  the  controversy  is  that  of  variance,  which 
was  raised  on  the  motion  for  a  nonsuit  It  consists  in  the 
pleader's  omission  to  allege  in  the  complaint  a  part  of  the  con- 
tract by  which  it  was  agreed  that  if  the  work  should  in  any 
manner  fEul  to  answer  the  purposes  intended  or  prove  defective, 
on  a  trial  of  twenty  days,  under  an  engineer  of  Verbeck's 
approval  or  furnishing,  it  was  to  be  made  good  by  repairs  of 
defects.  The  contract,  in  all  other  respects,  is  stated  truly. 
Under  the  system  of  pleading  and  practice  which  prevails  at 
the  common  law,  there  can  be  little  doubt  that  this  failure  to 
prove  the  contract  as  laid  would  be  fatal.  But  under  the  S3ra- 
tem  now  established  by  law,  more  liberal  as  well  as  more  just 
rules  obtain,  and  actions  are  not  to  be  defeated  by  slight  vari- 
ances or  imperfections  in  the  pleadings.  It  is  declared  by  stat- 
ute, section  33,  chapter  125,  that  ''no.  variance  between  the 
allegation  in  a  pleading  and  the  proof  shall  be  deemed  material, 
unless  it  shall  actually  mislead  the  adverse  party  to  his  preju- 
dice  in  maintaining  his  action  or  defense  upon  its  merits. 
Whenever  it  shall  be  alleged  that  the  party  has  been  so  mis- 
led, that  fact  shall  be  proved  to  the  satisfaction  of  the 
court,  and  in  what  respect  he  has  been  misled;  and  thereupon 
the  court  may  order  the  pleading  to  be  amended  upon  such 
terms  as  may  be  just."  By  the  next  section,  it  is  enacted  that 
''when  the  variance  is  not  material  as  provided  in  the  last  sec- 
tion, the  court  may  direct  the  fact  to  be  found  in  accordance 
with  the  evidence,  or  may  order  an  immediate  amendment 
without  costs."  It  is  not  contended  that  the  appellant  was  in 
any  manner  misled  or  taken  by  surprise.  Indeed,  the  case 
shows  that  he  could  not  have  been,  for  it  appears  that  a  copy 
of  the  contract,  as  proved,  was  served  upon  his  attorney  some 
months  before  the  trial.  It  was,  then,  clearly  a  case  of  imma- 
terial variance,  which  the  court,  under  the  section  last  quoted, 
might  disregard,  or  order  an  immediate  amendment  without 
costs,  in  its  discretion.  It  decided  to  pursue  the  former  course, 
%ad  over  that  decision  we  have  no  control 
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Many  of  the  prindples  applicable  to  the  merits  of  this  case 
have  been  heretofore  settled  in  this  courts  and  it  will,  there- 
fore, be  unnecessary  for  us  to  consider  them  with  reference  to 
the  adjudications  of  other  states.  In  the  case  of  Oatey  [Oetty] 
V.  Sauntreej  2  Chand.  28  [54  Am.  Dec.  188],  the  following 
points  were  decided:  1.  That  in  executory  contracts  to  furnish 
articles  for  a  specific  purpose,  especially  by  manufacturers, 
there  is  an  implied  warranty  that  the  article  delivered  shall 
answer  the  purpose  for  which  it  was  designed,  inasmuch  as 
the  purchaser  has  not  an  opportunity  of  inspecting  or  testing 
it;  2.  That  in  case  of  a  warranty,  direct  or  implied,  where  the 
article  purchased  proves  defective  or  unfit  for  the  use  intended, 
the  purchaser  may,  without  returning  or  offering  to  return  it, 
and  without  notifying  the  vendor  of  its  defects,  bring  his  ac- 
tion for  the  recovery  of  damages,  or  if  sued  far  the  price,  may 
set  up  and  have  such  damages  allowed  to  him  by  way  of  re- 
coupment from  the  sum  stipulated  to  be  paid. 

lliese  points  were  fairly  raised,  and  as  we  think,  correctly 
decided.  There  was  another  point,  however,  not  involved  in 
the  case,  upon  which  the  court  attempted  to  rule,  to  which  we 
do  not  wish  to  give  our  unqualified  assent.  It  was  said  that 
where  there  is  a  warranty  but  no  fraud,  the  vendee  is  not  en- 
titied,  against  the  will  of  the  vendor,  to  return  the  article  and 
recover  back  the  price  paid;  that  in  such  case  his  cmly  remedy 
is  by  suit  for  damages,  or  by  recoupment,  in  case  he  is  sued 
'for  the  purchase-money.  As  applied  to  the  facts  of  that  case, 
provided  the  court  had  been  called  upon  to  determine  whether 
the  defendants  had  the  right,  at  the  time  the  action  was  com- 
menced, to  return  the  pump  about  which  the  suit  arose,  such 
decision  might  have  been  correct  There  is,  however,  much 
reason  {at  saying,  and  many  respectable  aut^rities  hold,  in 
respect  to  executory  contracts  particularly,  that  in  addition  to 
the  remedies  above  stated,  the  vendee  may,  in  case  the  war- 
ranty be  not  complied  with,  altogether  refuse  to  receive  the 
article;  or  may  take  and  keep  it  for  such  time  only  as  maybe 
necessary  for  a  fair  examination,  and  then  return  it  on  discov- 
ering its  defects;  in  which  case,  he  is  not  considered  as  having 
received  it  at  all;  and  in  either  case,  if  he  has  paid  for  the 
same,  may  sue  for  and  recover  back  the  price:  See  note  to 
Cutter  V.  PoweUj  2  Smith's  Lead.  Cas.,  5th  ed.,  32,  and  cases 
there  cited.  Upon  this  point,  we  wish  to  express  no  opinion. 
We  desire  merely  to  reserve  it.  It  was  entirely  outside  of  the 
case  then  before  the  court,  and  is  equally  so  now;  and  there- 
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fore  could  not  be  adjudicated  in  either.  No  return^  or  offer  to 
return,  the  article  purchased  was  there  made,  and  no  rights 
thereupon  claimed;  and  the  same  is  true  here.  With  this  ex- 
•ception,  the  decision  meets  our  entire  approval.  The  opinion 
exhibits  a  clear  understanding  and  just  discrimination  of  the 
authorities,  and  renders  an  examination  of  them  here,  upon 
the  points  properly  determined,  entirely  unnecessary.  This 
disi)oses  of  a  large  number  of  exceptions  taken  by  the  appel- 
lant's counsel  not  necessary  to  be  enumerated  here,  which  are 
founded  upon  the  supposed  want  of  a  return  or  offer  of  the 
machinery  to  the  appellant,  or  of  notice  to  him  of  its  defects. 

This  case  is  not  analogous  to  those  cases,  to  some  of  which  we 
have  been  referred,  where,  by  the  stipulations  of  the  contract, 
or  the  course  of  dealing  between  the  parties,  the  vendee  is 
bound  within  a  specified  or  reasonable  time  to  return  the  prop- 
erty, with  his  dissent,  or  to  keep  it  on  the  terms  of  the  offer. 
In  such  transactions,  the  failure  to  return  according  to  the 
terms  of  the  agreement  is  an  election  to  keep  the  property  at 
the  price  agreed,  and  a  waiver  of  all  claim  to  damages  on 
account  of  defects.  Such  was  not  the  agreement  between 
these  parties.  The  sale  in  the  first  instance  was  absolute, 
provided  the  respondent  chose  so  to  consider  it.  His  right  to 
recover  damages  does  not  depend  at  all  upon  his  returning,  or 
offering  to  return,  the  articles  purchased.  If  he  could  have 
done  so,  it  would  only  have  been  necessary  for  the  purpose  of 
enabling  him  to  recover  back  the  purchase-money  paid,  and 
of  relieving  himself  fix>m  future  payments.  He  seeks  neither 
of  these  things,  but  merely  asks  compensation  for  the  losses 
sustained  by  a  breach  of  the  warranty. 

There  is  another  question  with  which  the  case  seems  to  have 
been  unnecessarily  burdened,  and  fix>m  which  we  desire  to  re- 
lieve it  as  early  as  possible.  It  seems  to  have  been  supposed 
by  both  sides  that  the  respondent's  right  to  recover  depended 
in  some  way  upon  his  neglect  to  call  upon  the  defendants  to 
make  repairs,  or  their  refusal  to  do  so.  With  this  idea,  proofs 
were  offered,  some  of  which  were  received  and  some  rejected; 
instructions  were  asked,  which  were  in  part  given  and  in  part 
refused;  and  many  exceptions  were  taken.  If  we  rightly 
understand  the  contract,  all  these  matters  which  had  reference 
to  the  transactions  between  the  parties  after  the  expiration  of 
twenty  days  fix)m  the  time  of  the  setting  up  and  delivery  of 
the  machinery,  were  entirely  foreign  to  the  controversy.  After 
this  period,  the  contract  seems  to  have  been  treated  as  if  it 
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were  still  executory  on  the  part  of  the  defendants.  This  wa» 
clearly  wrong.  The  terms  of  the  agreement  are  too  plain  ta 
be  misunderstood.  It  was  completely  executed  on  Uie  part 
of  the  defendants,  when  the  machinery  was  set  up  and  deliv* 
ered,  except  so  far  as  they  reserved  the  right  to  repair,  if  the 
work  upon  trial  in  the  manner  specified  proved  defective^  the 
time  for  which  was  expressly  limited  to  the  period  of  twenty 
days.  Without  this  stipulation,  the  defendants  would  not 
have  had  the  privilege  of  repairing,  nor  could  the  plaintiff 
have  required  it  of  them.  The  rights  and  obligations  flow- 
ing from  the  stipulation  were  limited  to  defects  discovered 
during  the  time  fixed  for  the  trial  of  the  machinery.  There- 
after the  defendants  were  no  more  bound  to  repair  the  mar 
chinery  than  any  stranger  would  have  been,  and  the  plaintiff 
was  absolved  from  all  duty  of  applying  to  them  to  do  so,  or 
giving  them  notice  of  its  defects.  If  it  then  proved  defective, 
he  was  at  liberty  to  get  it  repaired  elsewhere,  or  not  at  all,  as 
he  pleased.  He  was  not  bound  to  repair  it,  or  supply  its  pLaoe 
with  other,  in  order  to  maintain  his  action.  His  right  of  ac- 
tion for  damages  in  nowise  depended  upon  his  subsequent  con- 
duct, or  that  of  the  defendants,  but  accrued  to  him  from  a 
breach  of  the  contract  by  the  delivery  of  machinery,  the  defects 
or  unsuitableness  of  which  had  not  been  discovered  and  rem- 
edied in  accordance  with  the  stipulation. 

In  this  connection,  it  may  also  be  well  to  notice  two  other 
principles  of  law  sought  to  be  applied  to  this  case:  the  one, 
that  in  actions  for  injuries  arising  from  the  negligence  and 
carelessness  of  another,  the  party  seeking  redress  must  be 
himself  free  from  fault,  and  must  not,  by  his  own  want  of  care, 
have  contributed  directly  to  the  injury  received;  and  the  other, 
that  a  party  who,  by  his  declarations  or  conduct,  has  induced 
another  to  act  in  a  particular  manner,  will  not  afterwards  be 
permitted  to  deny  the  truth  of  the  admission  if  the  conse- 
quence would  be  to  work  an  injury  to  such  person,  commonly 
called  an  estoppel  in  pais.  It  appears  to  us  that  neither  of 
these  principles  has  any  application  to  it.  The  former,  as  a 
substantive  ground  of  defense,  going  to  defeat  the  whole  action* 
applies  only  to  suits  brought  to  recover  damages  occasioned  by 
the  negligent  conduct  of  another,  and  does  not  apply  to  actions 
for  a  breach  of  contract  like  the  present.  The  plaintiff  seeks 
to  recover  damages  by  reason  of  the  alleged  failure  of  the  de- 
fendants to  set  up  and  deliver  such  machinery  as  the  contract 
called  for;   and  as  a  mode  of  establishing  such  failure,  he 


June,  I860.]  Pisic  i;.  Tank.  747 

offers  proof  tending  to  show  that  when  it  was  put  in  operation 
in  the  manner  contemplated  by  the  parties,  it  did  not  answer 
the  purposes  for  which  it  was  intended.  This  was  a  means  of 
proof — a  knowledge  of  facts  derived  from  actual  experiments — 
and  under  the  circumstances,  perhaps  the  best  which  the 
nature  of  the  case  admitted  of.  As  experimental  knowledge, 
it  was  liable  to  be  fully  and  fairly  scrutinized  and  tested  on 
the  part  of  the  defendants.  They  had  the  right  to  know  and 
to  show  whether  or  not  the  trial  to  which  the  machinery  was 
put  waa  fair  and  proper.  The  conclusiveness  of  the  experi- 
ments, and  the  weight  to  be  given  to  the  evidence,  depended 
upon  this.  Therefore  the  defendants  were  entitled  to  prove,  if 
they  could,  that  it  was  the  weakness  of  the  boat  or  the  negli- 
gence or  want  of  skill  of  the  plaintiff  or  his  agents,  and  not 
their  defective  and  unskillful  workmanship,  which  caused  the 
unsuccessful  operation  of  the  machinery.  They  were  entitled 
to  do  this,  not  because  such  weakness,  negligence,  or  want  of 
skill,  if  shown,  would  have  operated  to  bar  the  whole  action, 
notwithstanding  it  might  still  appear  that  the  engines  were 
not  in  all  respects  suitable  or  such  as  the  defendants  agreed  to 
furnish,  but  because  it  was  a  legitimate  method  of  meeting, 
explaining,  or  rebutting  the  plaintiff's  evidence,  and  exhibiting 
before  the  court  and  jury  the  real  facts  of  the  case. 

The  plaintiff  was  not  bound  to  the  defendants  to  use  any 
degree  of  care  or  skill  in  the  use  of  his  boat  or  machinery,  or 
in  the  management  of  his  business.  They  were  matters  which 
did  not  concern  them  and  about  which  he  could  suit  himself. 
His  conduct  in  these  respects  only  became  the  proper  subject 
of  investigation  on  their  part,  when  he  undertook  to  make  it 
the  means  of  showing  that  they  had  violated  their  contract, 
and  then  they  might  lawfully  scrutinize  it  for  the  sake  of 
arriving  at  the  truth.  Suppose  that,  being  possessed  of,  he  had 
resorted  to  other  means  of  proof,  by  which  he  had  indubitably 
shown  that  they  had  broken  their  contract,  and  that  in  con- 
sequence thereof  he  had  suffered  damage  in  the  sum  of  one 
thousand  dollars,  could  they  have  shown  as  a  matter  of  defense 
that  his  boat  was  weak  and  unfit  to  be  navigated  by  steam, 
and  that  if  the  machinery  had  been  such  as  he  bargained  for, 
it  would  therefore  have  been  useless  to  him?  Or  that  he  had 
never  put  it  to  the  uses  for  which  it  was  intended?  Or  that 
he  had  used  it  in  such  a  careless  and  improper  manner  that  it 
had  thereby  become  wholly  worthless?  We  think  not.  We 
never  before  heard  of  such  a  defense  to  such  an  action.     Sup 
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pose  the  purchaser  of  a  hone,  paying  the  full  price  of  a  good 
animali  with  warranty  of  doondness,  ahoold,  upon  diaoovering 
that  the  horse  was  unsound  and  not  worth  one  fiNirth  the  price 
paid,  permit  him  through  negligence  to  die  upon  his  hands, 
could  the  seller,  in  an  action  against  him  to  recover  damages 
forabreachof  the  warranty,  set  up  as  a  defense  the  porchaser's 
negligence  and  the  sabsequent  death  of  the  horse?  Cleaily 
he  oeuld  not  It  is  needless  to  pnrsae  this  matter  farther;  we 
think  oar  views  most  be  already  understood. 

The  doctrine  of  estoppel  in  pais  seems  equally  remote.  If  it 
can  be  applied  to  any  of  the  acts  of  the  defendants  here,  by 
which  they  were  guilty  of  a  breach  of  their  contract,  we  do  not 
see  why  it  is  not  equaUy  applicable  to  eveiy  other  case  of  a 
violated  agreement.  Equity  and  good  conscience,  no  doobt, 
require  that  every  man  should  faithfully  and  honestly  perform 
his  promises,  but  his  neglect  to  do  so  will  not  shut  him  out 
from  a  full  and  fair  investigation  of  the  facts  upon  which  his 
alleged  non-performance  is  founded,  or  deprive  him  of  the 
benefit  of  any  legal  testimony  which  he  may  adduce,  showing 
or  tending  to  show  that  he  has  fulfilled.  Estoppels  are  sus- 
tained, because  it  is  against  omscience  to  allow  the  party  to 
assert  to  the  contrary  of  what  he  has  before  said  or  done;  but 
is  it  against  conscience  to  give  a  party,  proeecuted  for  the  non- 
fulfillment of  his  engagement,  a  complete  hearing  in  a  court 
of  justice?  We  are  not  of  that  opinion.  To  say  that  he  is  es- 
topped in  such  a  case  is  to  assume  the  whole  matter  in  con- 
troverc^  against  him,  to  forestall  the  verdict  of  the  jury,  and 
to  deny  his  right  to  an  impartial  trial  according  to  the  forms 
of  the  law.  If  the  defendants  refused  to  make  repairs  when  by 
the  contract  they  were  obliged  to,  it  is  the  object  of  this  acticm 
to  compensate  the  plaintiff  in  damages  for  tiie  injuries  which 
he  sustained  by  such  refusal,  but  they  are  not  thereby  pre- 
cluded from  showing  that  no  repairs  were  needed,  or  that  those 
procured  were  excessive  or  unnecessary.  I^  in  setting  up  the 
machinery  in  the  boat,  a  part  of  her  timbers  were  removed  by 
the  defendants,  by  which  she  was  rendered  materially  weaker, 
that  too  was  a  damage  to  be  recompensed  by  this  action,  but  it 
did  not  debar  the  defendants  from  showing  that  the  vessel  was 
otherwise  weak  and  insufficient,  and  that  by  that  means  the 
machinery  was  prevented  from  working  well.  Whether  it  was 
the  originally  weak  and  defective  construction  of  the  boat,  or 
the  weakness  occasioned  by  the  acts  of  the  defendants;  or 
whether  it  was  parUy  the  one  and  partiy  the  other,  if  either, 
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which  caused  the  failure  of  the  machinery — were  matters  for 
the  consideration  of  the  jury,  who  would  determine  and  assess 
the  damages  according  to  the  facts  found. 

It  is  contended  by  the  respondent's  counsel  that  the  agree- 
ment of  the  defanduits  to  furnish  ''machinery  adapted  to  and 
suitable  for  the  boat,  and  that  would  drive  her  from  twelve  to 
fifteen  miles  per  hour,"  was  an  undertaking  on  their  part  to 
provide  machinery  that  would  propel  her,  ''as  she  was,"  at  that 
speed.  In  other  words,  it  is  said  that  by  this  language  they 
warranted  her  strength  and  capacity  to  endure  the  weighty 
shocks,  and  friction  of  her  machinery  when  in  motion,  and  the 
force  and  action  of  winds  and  waves.  It  is  difficult  to  frame 
an  argument  against  a  proposition  so  unreasonable  and  so 
unjust.  The  language  does  not  warrant  nor  did  the  parties 
contemplate  it.  The  contract  was  to  fiimish  engines  and 
appurtenances  adequate  in  weight,  workmanship,  and  power 
to  run  a  boat  of  her  size  and  dimensions  at  the  proposed  speed, 
it  being  understood  that  she  was  sufficiently  strong  for  that 
purpose,  of  which  the  owner,  as  of  course,  took  the  risk.  Few 
mechanics,  we  apprehend,  could  be  found  who  would  be  willing 
to  undertake  the  manufacture  of  machinery  "suitable"  for 
boats,  if  thereby  it  was  understood  that  they  were  to  be  held 
responsible  for  the  sufficiency  of  such  boats  alter  their  machin* 
ery  was  put  in. 

It  appearing  from  the  testimony  that  the  improvements 
made  by  the  plaintiff  were  made  after  the  expiration  of  the 
time  within  which  the  defendants  stipulated  for  the  privilege 
of  making  them,  and  consequently  when  they  were  under  no 
legal  obligation  to  do  so,  the  rule  of  damages  should  have  been 
the  difference  in  value  between  the  machinery  furnished  (pro- 
vided the  jury  found  it  to  have  been  defective)  and  that  called 
for  by  the  contract,  adding  thereto  an  allowance  to  the  plain- 
tiff of  any  expenses  he  had  actually  incurred  in  his  business, 
as  a  consequence  of  the  fiedlure  of  the  defendants  to  perform 
their  contracts.  This  last  would  include  the  expenses  incurred 
for  the  board  and  wages  of  the  captain,  engineer,  and  sea- 
men, from  the  first  of  August,  1855,  when  the  machinery  was 
to  have  been  delivered,  to  the  time  when  it  was  in  fietct  deliv- 
ered, and  the  like  expenses  during  the  time  actually  lost  by 
breakages  whilst  the  plaintiff  was  testing  the  sufficiency  of  the 
machinery,  and  also  during  such  reasonable  time  after  the 
boat  was  laid  up  as,  under  the  circumstances,  was  required  to 
supply  her  with  new  and  suitable  engines.  To  these  also  may 
be  added  interest. 
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We  were  at  first  in .  doubt  whether  the  plaintiff's  claim  for 
cxMtrd  and  wages  of  seamen  should  not  be  confined  to  such 
time  as  was  lost  after  the  machinery  was  delivered,  and  up  to 
and  including  a  reasonable  time  for  supplying  otiber,  on  the 
ground  of  his  right,  upon  the  £edlure  of  the  defendants  to 
furnish  it  on  the  first  of  August,  to  consider  the  contract  at  an 
end,  and  to  proceed  to  supply  himself  elsewhere;  and  because 
his  waiver  of  performance  as  to  time  might  be  considered  an 
abandonment  of  any  claim  for  damages  on  that  account.  But 
on  further  consideration,  we  are  satisfied  this  would  be  wrong. 
A  waiver  in  such  cases  is  made  for  the  benefit  of  the  party  in 
default,  and  as  against  him  should  be  construed  strictly,  and 
liberally  in  favor  of  the  party  making  it.  It  is  supposed  to  be 
granted  at  the  request  of  the  party  indulged,  and  should  be 
confined  to  the  precise  right  waived  (which  in  this  case  was 
the  right  to  refuse  the  machinery  after  the  day),  and  should 
not  be  extended  to  collateral  matters.  In  this  casCi  there  can 
be  little  doubt  that  the  plaintiff  was  deterred  from  making 
exertions  to  procure  other  machinery  by  the  conduct  and  assure 
ances  of  the  defendant  Verbeck  that  that  contracted  for  would 
be  speedily  completed. 

It  is  almost  needless  for  us  to  say  further  that  the  authori- 
ties  cited  by  the  respondent's  counsel,  Clifford  v.  Richardson^ 
18  Vt.  620,  and  Blanehard  v.  Ely,  21  Wend.  342  [34  Am.  Deo. 
250],  do  not  establish,  as  a  measure  of  damages  in  cases  like 
this,  the  sum  expended  by  the  purchaser  in  making  repairs,  or 
furnishing  other  machinery,  unless  it  be  so  expressly  agreed. 
In  the  absence  of  such  special  agreement,  the  parties  do  not 
contemplate  it.  In. those  cases  where  the  defects,  which  were 
unimportant,  extending  only  to  a  single  article  or  small  portion 
of  the  machinery,  and  not  to  the  whole  subject  of  the  contract, 
had  been  supplied  by  the  purchasers  on  fair  terms,  evidence 
of  what  they  had  expended  was  admitted  as  a  proper  means 
of  estimating  the  sum  to  be  deducted,  or  the  true  amount  of 
damages  as  measured  by  the  ordinary  rule. 

It  follows  from  the  views  that  we  have  taken,  that  the  judg- 
ment  must  be  reversed,  and  a  new  trial  awarded. 


In  Case  ov  Exfbbss  WAB&AifTT,  and  a  breach  of  it^  and  £al8e  representa- 
tiona  of  property  sold,  the  purchaser,  when  he  is  sned  for  the  balance  of  the 
purchase  price  ol  the  property  sold,  may  reoonp  in  damages  and  set  them  ofl 
against  the  purchase  price:  Bed  Wmg  Mfg.  Co.  v.  Moe^  62  Wis.  243»  dtinf 
the  principal  case. 
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Tbm  Tbui  Bnu  n^  zv  CUn  ov  Salb  or  CHimm  wns  Wabbahtt,  «z- 
preasod  or  implied,  in  the  abaeooe  of  fraud  on  ihe  part  of  Hke  vendor,  if  tiit 
chattel  doM  not  aasww  the  terms  of  the  wamnty,  the  piirehaaer  mayretoniy 
or  tender  them  to  the  rendor  within  a  reasonable  time,  and  thereby  defea* 
his  right  to  reoorer  any  part  of  the  pnrchase  price;  or  he  may  keep  the  prop- 
•erfy,  and  when  sned  by  the  Tender  for  the  pnrchase  pxioe^  may  set  up  tha 
breaeh  of  the  warranty  in  reooapment  of  plsintiff 's  damages;  bat  in  soch 
aotion  the  vendor  may  recover  the  value  of  the  chattsl,  notwithstsading  the 
Imach  of  wananty,  or  its  unfitness  for  the  porpoees  intended:  Warder  v. 
JMsr,  48  Id.  3^  843;  Xcdb  v.  WUUammm,  40 Id.  881;  BomuUy.  Jaedb$,  86 
Id.  83;  XMumy.  WdU,  19 Id.  32;  Woodier.  FFM^, 23 Id. 68;  BoMbyr. 
SeakSf  27  Id.  638»  all  dldng  the  principal  case;  BrmOeif  v.  Tkama$,  73  Am. 
Deo.  284^  and  note  268. 

As  "Majsy  T^»AngM  ow  OomoLAOt  as  there  are  may  be  alleged  in  thesame 
«oimt  of  the  oompUini^  and  at  the  trial  plsintiif  may  prove  any  or  all  of  the 
Ineaches:  ^TieM  v.  ^fauMler,  28  Wis.  126^  dting  the  principal  case. 

Ambtoiodit  saofOLD  VM  AxAOWBD^  withoat  terms  being  imposed,  iHiars 
4he  evidence  varies  in  an  immaterial  matter  from  the  all^gatums  of  the  plead- 
ing. The  variance  is  immaterial  in  all  esses  where  the  opposite  party  has 
not  been  misled  by  tbs  allegations!  BngdY.  Sardi,  66  Wis.  460;  Dekiplaim 
▼.  TmiUey,  44  Id.  43;  BaOsUm  Spa  Book  v.  Jforftie  Batik,  16  Id.  114^  116; 
BUdieodsr.  Merrkk  16  Id.  627,  all  citing  the  principal  ease. 

Maitt  GAuan  ov  Aonov  mat  vm  JtasED  in  one  soit:  ifcsnqf  v.  JCewiisr, 
€i  Am.  Dec  676,  snd  note  680. 

BxASOVABLi  NonoB  ov  Toa  ahd  Plaob  ov  Takhto  Dnosmoir  most 
be  given:  AUwood  v.  Ftint,  76  Am.  Dec  667;  Woodard  v.  8pltter,  26  Id.  188. 

What  is  BiASOVABUi  Nonci:  HwU  v.  Onine,  69  Am.  Dec  881. 

JuBAT  ov  DEFoamoif  MUST  Show  that  Oath  was  administered  by  oflioer 
signing  it:  Poteen  v.  Shepherd,  63  Am.  Dec  168,  and  note  169. 

DxposinoHB  CoNTAZHiHO  Illioal  Evidkkgb  should  not  be  entirely  ez- 
dnded.  Hie  illegal  evidence  should  be  exdnded,  and  the  legal  evidence 
ahculd  stand:  HamSion  v.  Scuffs  Adm'r,  69  Am.  Dec  460;  JHUet  v.  Stamt, 
46  Id.  621. 

DEFoamovB  hot  Sjetubitbd  ab  BsQunuED  bt  Statdtb  must  be  excluded 
from  evidence:  Averjf  v.  Avery,  62  Am.  Dec  617. 

DBFOsmoB  IS  Inoomfbtbrt  Bvidbngb  when  the  words  "before  me"  in 
the  caption  are  omitted,  preceding  the  name  of  the  officer  taking  the  deposi* 
iion:  Powero  v.  Shepherd,  63  Am.  Dec  168. 

Sboondabt  Bvnmros  of  contents  of  a  writing  cannot  be  admitted  in  evi* 
^ence,  until  the  original  is  shown  to  be  lost  or  destroyed,  etc:  WWiam»  v. 
BHebeii,  76  Am.  Dec  88;  PeopU  v.  Lambert,  72  Id.  49.  When  secondary  evi« 
<lence  is  admissible:  Allen  v.  State,  68  Id.  457,  and  note  459. 

Thbbb  IB  No  Wabbabtt  by  seller  against  latent  defects  in  the  article 
•sold,  where  buyer  has  had  an  opportnnity  to  examine  it:  Eoffan  v.  OaB,  71 
Am.  Dec  668^  and  note  666. 
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Platto  V.  Cady. 

[13  Wisoomx,  4BL] 
fy  L1A8BD  Lot  is  Usid  ab  Hoiubtbao  by  a  mAiried  iiiaii»  ha  being  tii» 
ownar  of  the  bailding  In  which  ha  rendeB  with  hit  funily,  ha  hM  powv 
to  Mtign  tha  leaaa,  and  sail  tha  honaa,  and  giTa  a  bill  of  Mia  tharafor 
without  hia  wif a  joining  in  tha  tnuuaotion.  Snoh  a  truuaotioa  doea  not 
coma  within  tha  disability  impoaad  on  tha  husband  by  tha  homaatead 
lawa  of  Wisconsin. 

The  facts  are  stated  in  the  opinion. 

Oearge  W.  Lakin^  for  the  appellant 
J.  V,  V.  Platto  J  respondent  in  person* 

By  Court,  Paine,  J.  One  Herring  was  the  owner  of  a. 
dwelling-house  upon  a  lot  of  which  he  had  a  lease.  He  was 
a  married  man,  and  occupied  this  dwelling-house  as  his  home- 
stead. He  sold  the  house  to  Platto,  executing  a  bill  of  sale, 
and  also  assigned  to  him  the  lease,  the  wife  not  signing  either 
the  bill  of  sale  or  the  assignment.  He  afterwards  sold  both 
the  house  and  lease  to  Cady,  the  wife  joining  in  Hbe  oonyey- 
ances.  This  is  a  contest  between  Cady  and  Platto  for  the 
property,  and  it  depends  entirely  on  the  question  whether  the 
transfer  to  Platto  was  within  the  disability  against  alienating 
the  homestead  without  the  signature  of  the  wife,  imposed  by 
the  law  now  found  in  section  24,  chapter  134,  revised  statutes 
of  1858.  It  was  argued  here  by  counsel  on  both  sides,  as 
though  this  turned  upon  the  question  whether  the  property 
could  be  considered  as  a  homestead,  and  as  exempt  under  the 
act  If  it  turned  upon  that,  it  would  clearly  be  within  the 
disability,  for  section  28,  which  was  not  referred  to  by  either 
counsel,  expressly  provides  that  any  person  owning  and  occu- 
pying a  house  on  land  of  which  he  is  rightfully  in  possession,, 
by  lease  or  otherwise,  shall  be  entitled  to  the  exemption. 
Whatever  question  might  be  raised  as  to  whether  such  a  prop- 
erty could  be  held  exempt  as  a  homestead,  if  this  section  had 
not  been  enacted,  there  is  certainly  no  room  for  question  on 
that  point  in  view  of  its  provisions. 

But  we  do  not  think  that  the  question  presented  on  this  ap- 
peal depends  upon  the  other.  Although  it  is  conceded  that 
this  property  might  have  been  held  as  exempt  from  forced . 
sale,  by  virtue  of  section  28,  it  does  not  follow  that  it  was 
within  the  disability  imposed  upon  the  husband  by  section  24, 
as  to  alienation  without  the  signature  of  the  wife.  It  may  be 
observed  at  the  outset,  that  the  principal  object  of  the  exemp- 
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tion  laws  is  to  protect  the  debtor  and  his  fEunilyfrom  the 
seizure  and  forced  sale  of  his  property  by  his  creditors.  This 
is  all  that  is  included  in  the  constitutional  requirement  on  the 
subject.  But  it  was  undoubtedly  competent  for  the  legislature, 
in  pursuance  of  what  it  deemed  to  be  a  sound  public  policy,  to 
further  protect  the  family  of  the  debtor,  by  imposing  upon  him 
a  disability  even  voluntarily  to  alienate  the  land  owned  by  him 
and  occupied  as  a  homestead.  But  they  need  not  necessarily 
impose  it  as  to  aU  homesteads.  On  the  contrary,  they  might 
deem  it  wise  to  establish  such  a  disability  only  in  respect  to 
homesteads,  where  the  interest  of  the  occupier  in  the  land  was 
of  a  permanent  character,  without  including  all  which  were 
exempted  from  forced  sale.  And  on  a  careful  examination  of 
the  provisions  of  the  statute,  it  seems  to  us  that  this  is  pre- 
cisely what  they  have  done. 

Section  28  exempts  a  homestead  consisting  of  a  certain 
quantity  of  land  '^  owned  and  occupied  by  any  resident,"  etc. 
Section  24  provides  that  the  mortgage  or  other  alienation  of 
such  land  by  the  owner  thereof,  if  a  married  man,  shall  not  be 
valid  without  the  signature  of  the  wife. 

Now,  we  do  not  undertake  to  say  that  these  provisions  in- 
tend only  the  absolute  owners  of  the  fee.  On  the  contrary,  we 
think  they  may  well  be  held  to  include  owners  of  a  less  inter- 
est But  we  do  not  think  they  extend  to  the  owners  of  such 
an  interest  as  is  mentioned  in  section  28.  For  the  words  of 
the  statute  seem  expressly  to  exclude  that  idea.  Its  language 
is,  that  any  person  owning  and  occupying  a  dwelling-house, 
**  on  land  not  his  own,"  may  be  entitled  to  hold  the  house 
exempt.  Thus  it  will  be  seen  that  the  disability  imposed  by 
section  24  relates  to  the  alienation  of  land, by  the  owner 
thereof,  and  the  exemption  privilege  conferred  by  section  28 
relates  to  a  house  owned  by  a  man  upon  land  not  his  own. 
The  legislature  evidently  supposed  that  the  case  provided  for 
in  section  28  was  not  included  in  the  previous  sections  relating 
to  a  homestead.  They  then  enact  it,  giving  the  privilege  of 
the  exemption,  but  do  not  extend  to  the  owner  of  such  a  house 
on  land  not  his  own  the  disability  which  had  been  imposed 
upon  the  owners  of  lands  used  as  homesteads  in  the  previous 
section.  It  seems  clear  that  there  is  no  language  employed 
indicating  any  intention  to  extend  the  disability  to  cases  pro-* 
vided  for  in  section  28.  And  it  being  a  familiar  rule  that  dis- 
abling statutes  are  not  to  be  extended,  by  construction,  to 
eases  not  clearly  within  their  provisions,  we  should  n6t  fed  at 
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liberty  to  extend  it  to  such  a  case,  even  though  we  might 
think  the  same  reason  existed  for  it  in  the  one  case  as  in  the 
other. 

But  there  may  be  good  reason  for  a  distinction  between  the 
two.  Section  28  evidently  relates  to  cases  where  the  only  in- 
terest of  the  party  in  the  land  is  merely  of  a  possessory  char- 
acter, and  where  no  permanent  ownership  is  contemplated. 
The  house  is  treated,  in  that  section,  as  the  principal  object  of 
the  exemption.  And  while  the  legislature  might  desire  to 
protect  such  a  temporary  home  from  a  forced  sale,  they  mighty 
at  the  same  time,  think  it  not  necessary  or  wise  to  extend  to 
it  the  same  disability  against  alienation  which  they  had  estab- 
lished in  respect  to  those  where  the  interest  in  the  land  was  of 
a  more  permanent  character. 

For  these  reasons,  the  judgment  of  the  court  below  must  be 
aj£rmed,  with  costs. 

Homestead  in  Wisookson  is  Land  not  exoeeding  prescribed  quantity  upon 
which  is  the  dwelling-house,  etc,  of  the  owner  and  his  family:  PlveSps  ▼. 
Rixmey,  76  Am.  Dec.  244,  and  note  251,  where  the  sabject  of  when  premises 
constitute  a  homestead  is  elaborately  discassed  and  prior  cases  in  this  aeries 
collected.  The  homestead  right  does  not  attach  to  building  independent  of 
the  land:  SmiiJi  v.  SmUJi,  73  Id.  536. 

Homestead,  Sale  of. — ^The  principal  case  is  cited  to  this  point  in  AieCabe 
T.  ManzuchelU,  13  Wis.  4S0,  and  Qodfrty  v.  Tltomlon,  46  Id.  682;  and  to  the 
point  that  where  no  selection  has  been  made  it  will  be  presumed  to  have  beee 
mads  of  the  land  upon  which  the  family  residence  is  situated,  in  Kent  v.  Zoa- 
iey,  48  Id.  263,  in  which  it  is  said  that  the  principle  stated  is  there  recognized. 


Ogden  v.  State. 

[12  Wisconsin,  582.] 
Ihdiotmbnt  fob  Gbimb  of  Aocsssart  befobb  Fac?i  to  the  commission 
of  a  felony  cannot  be  sustained  unless  the  guilt  of  the  principal  felon  be 
established  as  well  as  the  guilt  of  the  defendant  as  accessary.  The  con- 
fession of  the  principal  felon  as  to  his  guilt  is  not  admissible  as  evidence 
against  the  accessary,  it  being  as  to  him  hearsay  evidence. 

In  error.     The  facts  are  stated  in  the  opinion 

Sessions  and  Reedy  and  George  B.  Smith,  for  the  plaintiff  in 
error. 

J.  H.  Howey  attomey-generaly  for  the  state. 

By  Court,  Dixon,  C.  J.    The  only  point  raised  by  the  excep- 
tions appears  to  the  court  clearly  in  favor  of  the  prisoner.    He 
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was  indicted  under  the  provisions  of  section  2  of  chapter  172 
of  the  revised  statutes,  as  for  a  substantive  felony,  being  charged 
as  an  accessary  before  the  fact  to  the  crime  of  arson,  said  to 
have  been  committed  by  burning  the  bam  of  one  John  Bour- 
cies,  in  the  county  of  Portage.  This  and  the  succeeding  section 
are  borrowed  from  section  9,  chapter  64,  of  the  English  stat- 
utes 7  Geo.  IV.  It  enacts  that  every  person  who  shall  counsel, 
hire,  or  otherwise  procure  any  offense  to  be  committed  which 
shall  be  a  felony  may  be  indicted  and  convicted  as  an  acces- 
sary before  the  fact,  either  with  the  principal  felon,  or  after  the 
conviction  of  the  principal  felon,  or  he  may  be  indicted  and 
convicted  of  a  substantive  felony,  whether  the  principal  felon 
shall  or  shall  not  have  been  convicted,  or  shall  or  shall  not  be 
amenable  to  justice,  and  in  the  last-mentioned  case  may  be 
punished  in  the  same  manner  as  if  convicted  of  being  an  ac- 
cessary before  the  fact.  Sidney  Wright,  who,  it  is  alleged  in 
the  indictment,  was  the  principal  felon,  had  made  his  escape, 
and  it  does  not  appear  that  any  indictment  was  ever  preferred 
against  him. 

The  felony  is  charged  to  have  been  committed  by  Wright  on 
the  thirty-first  day  of  August,  1859.  The  only  evidence  offered 
on  the  trial  of  the  guilt  of  Wright  was  his  admissions  made  to 
Darius  Dodd  and  Stiles  Wheeler,  two  of  the  witnesses  produced 
and  sworn  on  the  part  of  the  state.  Dodd  testified  that  he  re« 
sided  in  the  county  of  Portage,  and  knew  Wright;  that  after 
the  fire,  and  in  the  month  of  March,  1860,  he  had  a  conversa- 
tion with  him  in  relation  to  it,  at  the  city  of  Dubuque,  in  the 
state  of  Iowa,  and  that  Wright  said  he  burned  the  bam  by 
lighting  matches  and  putting  them  in  the  straw  in  the  night- 
time. Wheeler  testified  that  he  saw  Wright  the  next  morning 
after  the  bam  was  burned,  when  ho  said  ^'  he  had  better  get 
out  of  this,  that  he  had  burned  the  barn."  This  was  all  the 
testimony  offered  concerning  Wright's  guilt  or  connection  with 
the  affair.  To  its  reception,  proper  objections  and  exceptions 
were  taken  by  the  prisoner. 

It  is  very  evident  that,  upon  this  testimony,  the  conviction 
oannot  be  sustained.  In  order  to  establish  the  guilt  of  Ogden, 
it  was  first  incumbent  on  the  prosecutor  to  prove  the  guilt  of 
Wright  as  alleged  in  the  indictment.  This  done,  he  must  then 
prove  that  Ogden  previously  procured,  hired,  advised,  or  com- 
manded Wright  to  commit  the  felony.  Both  these  facts  must 
be  established  by  competent  evidence.  Now,  however,  the  con- 
fessions of  Wright,  as  to  the  first,  might  have  been  used  against 
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him,  had  he  been  indicted  and  put  upon  his  trial;  it  is  Tery 
evident  that  as  against  Ogden,  they  were  whoUy  inadmissible. 
As  to  him,  they  were  mere  hearsay,  and  open  to  all  the  objec* 
tions  which  exist  to  that  kind  of  testimony.  For  howeyer 
clearly  it  may  have  appeared  that  Ogden  counseled  and  ad- 
vised Wright  to  commit  the  offense,  yet  if  Wright  never  did 
so  in  point  of  fact,  and  the  bam  was  set  on  fire  by  some  one 
else,  or  by  other  means,  then  Ogden  was  innocent  of  the  crime 
with  the  commission  of  which  he  stood  charged. 

If  such  admissions  were  to  be  received,  Wright,  after  the  ad- 
vice  was  given,  but  vdthout  having  acted  upon  it,  and  being 
innocent,  and  believing  that  his  personal  safety  would  not 
thereby  be  endangered,  might  make  them  from  feelings  of  ill- 
will  and  hatred  to  Ogden,  for  the  sole  purpose  of  deceiving  . 
and  misleading  others,  and  betraying  him  into  the  conviction 
of  an  offense  of  which  he  knew  him  to  be  innocent.  They 
were  made  privately,  and  without  the  sanction  of  an  oath;  the 
jury  had  not  the  advantage  of  observing  his  deportment,  or 
the  manner  in  which  his  statements  were  made;  no  opportunity 
was  afforded  to  ascertain  whether  he  was  friendly  or  hostile  to 
the  accused;  he  was  subjected  to  no  cross-examination,  and 
his  motives,  means  of  knowledge,  and  situation  could  not  be 
inquired  into  and  exposed.  For  authorities  on  this  question^ 
see  1  Russell  on  Crimes,  8th  Am.  ed.,  43,  and  notes,  and  cases 
there  dted. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  venir& 
de  novo  awarded. 


AooawAKT  MUST  Bi  FusiHT  either  aotnally  or  oonstraoiively  aiding  at 
abetting  in  the  oommierioin  of  the  felony  committed  by  the  principal  folonf 
StaUY.  SfiOl,  46  Wis.  629. 

AiDiNO  Aino  Abrtinq  Cbqcb,  Wbat  d:  See  State  v.  BUdreth,  51  Am.  Dee. 
869,  and  note  373»  where  the  enhject  of  aooesBaries  to  crime  ia  folly  diacoaeed. 
See  also  note  to  People  v.  Adams,  45  Id.  473,  474. 

Rbookd  or  Pbhtoipal's  CoNVionoN  is  prima  fade  evidence  of  hia  gnUl 
npon  the  trial  of  the  accessary:  Commonwealih  v.  Knapp,  20  Am.  Dec  534 

AooBsaABT  BXVOBB  Fact  residing  in  another  state  than  that  in  which  the 
crime  ia  committed,  at  the  time  it  waa  committed^  ia  amenaMe  for  hia  crime 
to  the  lawB  of  the  state  of  hia  residence^  while  the  principal  felon  ia  answer- 
able to  the  UwB  of  the  state  where  the  crime  waa  committed:  Staiey*  Ckapk^ 
65  Am.  Dec  452;  People  v.  Adams,  45  Jd.4SS. 
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BOBNGESSEB   V.    HaRRISON. 
[13  WiJicoHnN,  644.] 

JvooMDiT  X7T0N  BuHifiNo  AooousT  IB  Baa  to  another  aotun  npcm  the  sua* 
aoooimt^  althoagh  the  items  npon  which  the  aeoond  sutt  is  bwMd  were 
omitted  from  the  claim  uk  the  first  actioiiy  by  plaintifj^  said  items  bemg 
dne  when  the  first  action  was  commenced. 

If  QvEOxna  iHSTBUonom  to  Jubt  abb  Dibibxd  by  a  party  to  the  aotion, 
it  18  the  daty  of  that  party  to  request  the  court  to  give  soch  instroetion. 

Pbkbumfhon  IB,  THAT  Axx  TjuH8A0iK»i8  JucrwiM  Saxb  Pabxiis  are  ft 
part  of  the  same  acconnt^  bat  two  aoooonts  may  exist  between  the  sane 
parties  and  the  presomption  may  be  rebutted  by  proving  this  fact.  £a 
such  a  ease^  a  jodgment  on  one  aoooant  would  not  bar  a  judgment  on  tht 
other  aoooont. 

The  fSEicts  are  stated  in  the  opinion. 

Von  DeuUeh  and  WintieTf  for  the  appellant 
Gary  and  Prattj  for  the  respondent. 

By  Court,  Paine,  J.  This  was  an  action  on  aoooont  fixr 
meat  delivered  on  the  defendant's  vessel.  The  defense  was, 
that  an  action  had  previously  been  brought  by  the  plaintiff 
against  the  defendant  upon  the  same  account  of  which  these 
items  formed  a  part,  and  a  judgment  recovered,  which,  it  was 
claimed,  barred  this  suit,  though  these  items  were  not  claimed 
in  the  other  suit.  The  court  below  charged  the  jury  that  if 
they  found  such  to  have  been  the  fact,  this  suit  was  barred. 
We  think  the  instruction  was  correct.  The  law  was  so  held  in 
Ouemsey  v.  CarveVj  8  Wend.  492  [24  Am.  Dec.  60],  and  we 
think  has  not  been  departed  from  by  the  courts  of  New  York 
since.  The  opposite  doctrine  was  held  in  Massachusetts,  in 
Badger  v.  Titcomby  15  Pick.  415  [26  Am.  Dec.  611],  where  it  is 
said  that  there  is  no  principle  of  law,  nor  any  other  decided 
case,  by  which  the  decision  in  Ouemsey  v.  Career j  stipra,  could 
be  sustained.  But  the  question  is  again  reviewed  by  Justice 
Cowen,  in  Bendemagle  v.  CockSy  19  Wend.  207  [32  Am  Dec. 
448],  who  showed  that  the  decision  was  sustained  both  by 
principle  and  authority.  We  do  not  deem  it  necessary  to  at- 
tempt to  add  anything  to  what  is  said  in  these  cases.  But  it 
may  be  remarked  that  if  we  understand  properly  the  nattire 
of  an  account,  there  is  something  even  in  the  opinion  in  the 
case  in  Massachusetts  which  would  sustain  that  decision.  The 
court  say  that  a  "running  account"  will  not  constitute  an 
entire  demand,  "unless  there  is  some  agreement  to  that  effect, 
or  some  usage  or  course  of  dealing  from  which  such  an  agree- 
ment or  understanding  may  be  inferred."    Now,  although  that 
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court  evidently  did  not  bo  regard  it,  it  seems  to  us  that  the 
very  fact  that  there  is  a  ''  running  account "  shows  the  very 
'' course  of  dealing"  from  which  the  '' understanding"  alluded 
to  ought  to  be  inferred.  The  very  fact  that  there  is  such  an 
account  imports  that  the  parties  have  not  been  accustomed  to 
treat  every  separate  matter  of  charge  as  a  distinct  debt,  but 
on  the  contrary,  to  enter  it  in  the  account  to  become  a  part 
thereof  and  going  to  make  up  the  debt,  which  consists  of  the 
entire  balance  due.  And  such,  we  think,  is  the  general  under- 
standing of  men  with  respect  to  accounts.  For  this  reason,  we 
think  the  case  of  Ouemsey  v.  Carver^  ^upra,  is  correct  upon 
principle. 

But  it  was  claimed  by  the  counsel  for  the  appellant  that  the 
case  of  Secor  v.  SturgiSf  16  N.  Y.  548,  has  overruled  this  doc- 
trine and  established  the  opposite.  But  we  do  not  think  it 
should  have  that  effect.  In  that  case,  the  same  firm  carried 
on  two  distinct  branches  of  business,  keeping  different  clerks 
and  separate  account-books.  An  account  accrued  against  the 
defendant  in  each  branch,  and  it  was  held  that  the  two  did 
not  constitute  an  entire  demand,  so  that  a  recovery  upon  one 
would  bar  the  other.  This  was  undoubtedly  correct  There 
was  nothing  in  such  a  course  of  dealing,  or  in  such  a  mode  of 
keeping  the  accounts,  which  would  indicate  any  understanding 
of  the  parties  that  the  two  accounts  should  constitute  one  debt 
On  the  contrary,  everything  indicated  the  opposite  intention. 
And  they  were,  to  all  intents  and  purposes,  two  accounts,  and 
were  so  spoken  of  and  treated  in  that  case,  and  we  can  see  no 
impossibility  in  there  being  two  accounts  in  £avor  of  one  party 
against  another.  Suppose  a  lawyer  is  also  the  owner  of  a 
store.  He  performs  legal  services  for  a  client,  charging  them 
in  an  account.  The  same  client  has  an  account  at  the  store, 
which  is  kept  separate.  The  two  might  be  joined  in  one  suit, 
and  so  might  be  within  the  policy  of  the  law  to  prevent  a  mul- 
tiplicity of  suits.  But  nobody  would  say  they  were  one  ac- 
count, or  that  such  a  mode  of  doing  business  indicated  any 
intention  or  understanding  that  they  were  to  be  blended  into 
one  claim.  The  question  in  that  case  was  entirely  different, 
therefore,  from  the  one  whether  each  of  those  accounts  could 
have  been  divided  into  as  many  suits  as  there  were  separate 
and  distinct  items,  and  there  was  nothing  in  it  which  called 
for  the  comments  which  the  judge  delivering  the  opinion  made 
upon  some  of  the  cases  already  referred  to.  The  rule  as  stated 
by  him  is,  that  different  actions  may  be  brought  on  the  differ- 
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ent  items  of  an  account  which  did  not  arise  out  of  a  single 
transaction,  and  are  not  connected  together  by  a  contract,  and 
by  this  he  evidently  meant  some  contract  further  than  that  to 
be  implied  from  the  very  nature  of  the  account  itself.  Now, 
if  that  is  so,  I  have  no  doubt  there  are  many  accounts  that 
might  be  split  up  into  hundreds  of  different  suits,  and  thus  the 
rule  be  made  the  cause  of  intolerable  oppression.  Take  the  case 
of  a  man  having  a  large  number  of  workmen,  with  an  account  at 
a  store,  but  without  any  special  contract  beyond  that.  He  draws 
perhaps  several  himdred  orders  in  favor  of  his  workmen,  which 
are  all  charged  up  in  one  account.  These  are  separate  trans- 
actions. Every  order,  taken  alone,  would  be  evidence  of  a 
distinct  debt.  There  is  no  contract  that  the  account  shall  all 
be  considered  one  debt.  The  merchant  might  therefore  bring 
as  many  hundred  suits  as  he  held  orders.  And  yet  everybody 
knows  that  the  very  fact  that  the  parties  make  these  the  sub- 
ject-matter of  a  single  account  implies  a  different  understand- 
ing. 

While  I  think  this  case  was  correctly  decided  upon  its  facts, 
I  must  therefore  be  permitted  still  to  think  that  the  previous 
cases  were  also  correctly  decided.  And  notwithstanding  all  he 
says  upon  the  subject,  I  think  the  judge  in  that  case  admits, 
after  all,  the  whole  foundation  upon  which  the  former  cases 
rest.  On  page  558,  he  says:  '^And  usually,  in  the  case  of  a 
running  account,  it  may  be  fairly  implied  that  it  is  in  pursu- 
ance of  an  agreement  that  an  account  may  be  opened  and 
continued,  either  for  a  definite  period,  or  at  the  pleasure  of  one 
or  both  of  the  parties."  It  was  suggested  here  that  there  were 
in  fact  two  accounts,  and  there  wa^  some  evidence  tending  to 
show  that  the  plaintiff  intended  at  first  to  keep  this  claim  dis- 
tinct from  his  general  account  against  the  defendant.  We 
think  he  might  have  kept  it  out  of  that  account  if  he  had  seen 
fit.  There  were  reasons,  perhaps,  why  he  should.  It  consti- 
tuted a  claim  against  the  vessel,  for  which  he  would  have  had 
a  lien.  For  this  reason,  it  might  very  properly  have  been  kept 
separate  from  an  account  composed  of  items  for  which  he  would 
have  had  no  lien.  But  he  suffered  the  time  within  which  he 
might  have  pursued  his  lien  to  expire.  And  there  was  evidence 
tending  to  show  that  he  afterwards  blended  this  claim  in  his 
genera]  account  against  the  defendant,  making  one  account  of 
it.  We  think  the  instruction  given  by  the  court  below  fairly 
implies  that  the  jury  must  find  that  this  was  part  of  the  same 
account  on  which  the  prior  suit  was  brought,  before  it  would  be 


7G0  B0RNQBB8EB  V.  Habbison.  [WifloonBin, 

barred.  If  the  plaintiff  claimed  that  there  were,  in  fact,  two 
accounts,  and  that  this  never  was  treated  as  a  part  of  the  other, 
the  judge  might  have  submitted  that  question  more  specificalljr 
to  the  jury,  if  he  had  been  asked  to  do  so.  But  he  was  not 
On  the  contrary,  the  point  in  contest  on  the  trial  seems  to  have 
been  whether,  if  this  claim  was  a  part  of  the  same  account  on 
which  the  other  suit  was  brought,  an  action  could  still  be  sus- 
tained for  this  by  reason  of  its  being  a  distinct  matter  from  the 
other  items.  Upon  that  point,  we  think  the  judge  charged 
correctly,  and  that  if  the  plaintiff  desired  to  have  the  point 
more  definitely  submitted,  as  to  whether  this  was  a  part  of  the 
same  account,  he  should  have  asked  an  instruction  to  that 
effect. 
The  judgment  is  afiirmed,  with  costs. 


BllBCT   OV  JUDOMZNT   IN  AcnON    ON  AOOOUVT  AB   BaB  TO   SUBSWIUBW 

AonoN  lOB  Itdib  Omtitbd. — ^The  questiozi  as  to  whether,  in  an  action  on  a 
miming  accoonti  where  part  of  the  items  have  been  omitted,  the  jndgment 
will  be  a  bar  to  another  action  afterwards  brought  to  recover  for  the  items  of 
the  account  so  omitted,  depends  on  whether  the  demand  for  which  the  action 
is  brought  is  divisible  or  entire.  The  subject  of  divisible  and  indivisible 
demands,  and  whether  an  entire  deoiand  can  be  split  into  several  causes  of 
action,  is  discussed  in  Quemaey  v.  Carver,  24  Am.  Dec  GO,  and  note  CI,  62; 
and  Badger  v.  TUeomb,  26  Id.  611,  and  note  615,  616. 

In  McIfUosk  V.  Xot0N,  49  Barb.  660,  the  court  say:  "The  true  question  in 
all  such  cases  is  not  whether  the  rule  allowing  separate  aeticns  to  be  main* 
tained  for  separate  items  would  lead  to  a  multiplicity  of  suits  or  would  oper- 
ate  oppressively,  but  it  is  whether  the  former  action  was  for  the  identical 
cause  or  demand  as  that  for  which  the  subsequent  one  is  brought.  In  the 
latter  case,  where  the  demands  in  both  constitute  one  entire,  inseparable  caass 
of  action,  the  plaintiff  is  not  at  liberty  to  separate  them  so  as  to  maintain 
separate  actions  for  different  portions  of  such  entire  demand."  The  rule  ii 
evidently  clear  that  where  the  demand  is  entire  the  ..aaso  of  action  cannot  be 
split  up,  but  the  difficulty  is  to  ascertain  what  constitutes  an  entire  denwind. 
In  Freeman  on  Judgments,  3d  ed.,  sec  239,  it  is  said  that  "the  amounts  due 
upon  a  book-account  are  generally  regarded  as  constituting  an  indivisible 
demand,"  dting  Avery  v.  FUcK  4  Conn.  362;  Lueaa  v.  Le  (kim^^  42  HL  303; 
and  the  note  to  the  Duckeaa  qf  KmgsUnCa  Cote  {Doe  v.  OUverU  2  Smith's  Lead. 
Gas.  671;  but  that  "some  courts  consider  each  separate  chaige  as  a  dis- 
tinct cause  of  action  not  to  be  affected  by  proceedings  for  the  recovery  d 
other  charges,  antecedent  or  subsequent,"  citing  Bex  v.  Sher^,  1  Bam.  k 
AdoL  672;  MeltUosh  v.  Lawn,  49  Barb.  650. 

In  Avery  v.  FUch,  4  Conn.  362,  it  is  held  thata  party  cannot  sever  a  book* 
debt^  and  bring  distinct  suits  upon  separate  portions  of  it,  and  that  a  judg- 
ment for  some  of  the  items  would  be  a  bar  to  a  subsequent  action  for  otiier 
items;  but  that  this  does  not  apply  where  a  party  brought  one  action  of  book- 
debt^  and  subsequentiy  brought  another  similar  action  for  an  account  which 
aoorued  subsequentiy  to  the  commencement  of  the  first  aoticn,  and  areoovny 
in  the  seoond  action  would  be  no  bar  to  the  first  action.    To  the 
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meeLamy.  Oook,4  Day,  256.  In  Liiea$  v.  Xe  CSmqntep  42  OL  903,  it  is  hdd 
thai  A  book-aocoimt  u  one  entire  demand,  and  that  if  the  plaintiff  should 
split  the  caoae  of  action,  and  faring  two  anita  for  the  diffinrent  portiooa  of  it, 
A  recorery  in  one  aoit would  barthe  other.  In  Pktmtimr.  Chriamcm,  60  Hiaa. 
126^  the  coQzt  aay:  "In  aoita  brought  on  book-aooonnta,  where  the  known 
4mBtom  of  the  oountiy,  or  the  agreement  of  the  partiaa,  or  their  general  coorae 
<if  dealing  wammta  tiie  belief  that  it  waa  intended  that  the  aoTezal  itenia 
dbonld  cooatitate  one  indebtedneaa,  whether  dne  at  the  aame  or  difSarent 
timea,  one  anit  alooe  ii  adTniaaihle.  Bat  where  there  are  independent  trana- 
aMtiona  between  the  partiaa,  hayiog  no  eonneotion  with  each  other,  though 
all  be  done  at  the  time  aoit  ia  brought,  there  ia  no  obligation  on  the  plaintiff 
to  embraoe  them  all  in  one  anit^  nor  can  the  defendant  complain  that  he  haa 
not  been  aned  for  enong^  or  demand  that  the  plaintiff  ahaU  embraoe  in  one 
anit  mattera  which  have  no  ooanection  with  each  other."  In  Seeor  ▼.  StmyU, 
16  N.  Y.  648,  it  ia  aaid  that  a  demand  nanally  will  be  conaidered  indiviaible, 
in  the  caae  of  a  nmmng  aoooont,  for  the  reaaon  that  it  may  be  fairly  implied 
that  it  ia  in  pnrsaance  of  an  agreement  that  an  aoooont  may  be  opened  and 
4Mntinaed  either  for  a  definite  period  or  at  the  pleaanre  of  the  partiaa.  Thia 
oaae,  and  the  caae  of  Badger  v.  TUeomiH  26  Am.  Dec  611,  which  aeema  to  be 
in  a  meaanie  oppoaed  to  the  doctrine  that  running  aoooonta  are  entire  de- 
manda,  are  qnoted  eztenahraly  in  the  oipinion  in  the  prinoipal  caae,  and  their 
«ffoct  atated  and  diatingniahed  from  that  of  rolinga  in  other  oaaea.  In  Ma- 
grmter  y.  Randdphf  77  N.  0.  79,  it  ia  held  that  where  the  dealing  between 
A  debtor  and  creditor  waa  oontinnona,  and  nothing  appeared  on  the  face  of 
the  tranaactiona  or  in  the  acoonnt  rendered  to  indicate  that  either  party  in- 
tended that  each  item  ahonld  conatitnte  a  aeparate  transaction  and  canae  of 
Action,  the  coort  will  preanme  that  the  demand  ia  entire  and  indivisible,  and 
will  not  permit  it  to  be  split  np  for  the  pnrpoae  of  aeveral  actions.  And  in 
Memmer  y.  Careif,  30  Minn.  468,  the  coort  aay:  "It  is  a  general  role  (in  the 
Jbbaence  of  apedal  facta  to  create  an  exception),  that  an  indebtedneaa  of  hia 
eoatomer  to  a  retail  dealer  npon  a  running  account  funiahea  one  entire  canae 
«f  action,  and  if  anch  canae  of  action  ia  split,  and  a  recoyery  had  npon  pert 
of  it,  the  judgment  ia  a  bar  to  any  further  recoyery  thereupon,"  citing  ap- 
provingly Cfuemae!^  v.  Carver,  24  Am.  Dec.  60;  and  Beeor  v.  Sturgigf  16  N.  T. 

54a 

The  rule  that  several  items  of  an  account  ahall  be  oonsideved  aa  entire  and 
indiviaible  appliea  only  to  regular  running  aoooonta.  Thus  a  number  of  aalea 
made  at  varioua  timea  by  one  party  to  anotiier  is  not  neceasarily  an  indivisi- 
ble demand.  "Several  aalea  made  at  different  timea  may  be,  by  agreement 
of  the  partiea,  or  by  inference  from  drcumatances,  so  blended  or  connected  aa 
to  constitute  but  one  entire  demand  or  canse  of  action;  and  from  the  drcum- 
stancea  attending  the  making  of  several  sales,  an  agreement  or  understanding 
may  be  inferred  that  the  whole  was  intended  to  comprise,  in  a  running  ac- 
oount,  one  demand  only.  In  the  absence  of  such  agreement  or  circnmstanoea, 
however,  distinct  contracts  of  sale  constitute  distinct  causes  of  action:" 
Amerkan  Sewing  Madune  Co.  v.  Thornton,  28  Minn.  420;  Seeor  v.  Sturgie,  16 
N.  T.  641.  Of  aomewhat  the  aame  natnre  aa  the  case  just  qnoted  was  the 
oaae  of  Re»  v.  Shtrif,  1  Bam.  k  AdoL  672,  a  caae  sometimes  cited  in  opposi- 
tion to  the  doctrine  that  a  running  account  constitutes  an  entire  demand. 
The  facta  of  this  case  show  that  two  actions  were  brought,  each  being  for  a 
demand  for  carriage  of  goods.  B2ach  was  a  separate  transaction,  and  the  two 
took  place  a  month  apart.  The  court  did  not  decide  that  a  running  account 
would  not  conatitute  an  entire  and  indivisible  demand;  but  that  these,  from 
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the  eTidanoe,  appeared  to  be  separate  traimctioiia,  and  that  therefore 
rate  aetioos  mi^t  be  XDaintained  for  the  some  dne  in  each  ease. 

JirDOKKNT  18  Bab  to  Anothb&  Action  between  the  same  parties  as  to  aft 
things  which  should  have  been  liti|i;ated  in  the  first  action:  KaMar  v.  DMet- 
puJU,  60  Wis.  262;  and  Board  qf  Svperviaon  v.  MmeralPobU  S.  R.  Ckk,  24  Id. 
124,  126,  citing  the  principal  case  and  other  authorities.  Reoovecy  of  pari 
of  entire  demand  merges  the  whole  cUini,  and  bars  any  further  ieeu¥eiy 
thereon:  Baher  y.  Baher,  75  Am.  Deo.  243»  and  note2S0L 

Entibx  Demand  cannot  bx  Split  up  so  as  to  aathorise  more  tiian  one  seit 
thereon:  Bendemagle  v.  Oockif  32  Am.  Deo.  446,  and  note  464;  Iftghiemgaky. 
Scannell,  65  Id.  525,  and  note  526. 

When  Ko  Pabticitlab  iNSTBUcnoNS  abb  Asked^  neglect  of  court  to  gi?» 
instmctions  which  might  properly  have  been  given  is  not  error:  Bmvm  v. 
Delaware  etc  R.  B.,  72  Am.  Dec.  713;  Jfom  v.  Boabm  ef&  i?.  jB.»  64  Id.  381» 
and  note  393;  Kam^moM  v.  Chrieaaner^  67  Id.  437,  and  note  442. 


Stabk  V.  Brown. 

ri2  WiSCOKSIK,  672.J 

Eqctxtt  or  Redxmption  Descends  to  Heibs  or  Dbokassd  Mobsoaoob,  aad 
is  not  barred  by  a  sale  of  the  land,  under  a  decree  of  foredosors^  in  an 
action  in  which  the  administrator  of  such  deceased  mortgagor  is  tiie 
defendant,  and  the  heirs  are  not  joined. 

Sale  undeb  Degbee  or  Fobeclosubb  will  <q^erate  as  an  assignment  of  the 
mortgage  debt^  where  the  mortgagor  died  prior  to  the  commencement  of 
foreclosure  proceedings,  and  his  administrator  was  made  a  party  thereto^ 
but  his  heirs  were  not^  and  the  purchaser  at  such  sale  will  be  treated  as 
a  mortgagee  in  possession. 

Deed  or  Mobtoaoed  Pbemthes,  ibom  Pubchasxb  at  MoBTOAaE  Sale, 
where  such  sale  only  operated  as  a  transfer  of  the  mortgage  debt  to  the 
purchaser,  will  transfer  the  interest  of  the  purchaser  in  such  debt  to  tiie 
grantee  in  such  deed,  so  that  after  the  entry  of  sach  grantee  npon  suck 
premises,  he  will  stand  in  the  position  of  a  mortgagee  in  possession. 

Ejectment.  Defendant  admits  that  he  is  in  possession  of 
the  premises  claimed,  and  claims  a  title  thereto.  Pliny  Drake 
owned  said  premises,  and  is  the  common  source  of  title  of 
both  plaintiff  and  defendant.  Said  Drake  mortgaged  said 
premises  to  Isaac  H.  Alexander,  October  14, 1836,  to  secure  a 
note  of  four  hundred  dollars,  made,  executed,  and  delivered  to^ 
the  latter  by  said  Drake.  Drake  died  in  April,  1838,  intestate, 
being  still  seised  of  said  premises.  In  November  of  that  year, 
one  Aldrich  was  duly  appointed  and  qualified  as  adminis- 
trator of  said  deceased.  David  Drake,  one  of  the  heirs  of 
deceased,  received  a  deed  of  said  premises  from  all  the  other 
heirs,  and  assigned  by  deed  an  undivided  one  half  thereof  to 
J.  L.  Stark.    David  Drake  and  said  Stark  are  plaintifis  heie. 
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Alexander  transferred  the  note  and  mortgage  to  William  N. 
Gardner.  The  latter  afterwards  died,  and  L.  Ward,  M.  Gard- 
ner, and  W.  B.  Sheldon  were  duly  appointed  and  qualified  as 
his  administrators.  These  latter  persons,  as  administrators  of 
said  Gardner,  deceased,  commenced  an  action  to  foreclose  said 
mortgage,  and  made  Aldrich,  the  administrator  of  Drake* 
deceased,  a  party  thereto,  but  did  not  join  any  of  Drake's 
heirs,  or  their  successors,  as  parties  to  the  action  A  decree 
of  foreclosure  was  entered  in  this  case,  directing  a  sale  of  the 
premises.  They  were  sold,  and  plaintiffs  are  the  assignee  of  the 
purchaser,  by  regular  conveyances.  Other  facts  are  stated  in 
the  opinion. 

Palmer  and  Stark,  for  the  appellants. 
James  8.  Brown,  for  the  respondent 

By  Court,  Painb,  J.  This  was  an  action  of  ejectment.  It 
was  conceded  that  the  title  was  originally  in  Pliny  Drake,  who 
died  in  April,  1838.  The  plaintiffs  claim  one  as  one  of  his 
heirs,  and  both  under  the  other  heirs.  The  defendant  claims 
under  a  foreclosure  proceeding  upon  a  mortgage  executed  by 
Pliny  Drake,  which  was  instituted  after  his  death,  a,nd  to 
which  his  administrator  alone  was  made  a  party. 

The  defendant  claims:  1.  That  this  proceeding  was  effect- 
ual to  transfer  the  entire  title  to  the  purchaser  at  the  fore- 
closure sale,  divested  of  all  right  of  the  heirs;  and  2.  If 
not,  that  it  was  at  least  effectual  to  transfer  the  interest  rep- 
resented by  the  mortgage,  and  that  the  subsequent  deeds 
through  which  he  claims,  must  be  sold  to  operate  as  an  as- 
signment of  that  mortgage  interest,  so  that  he  stands  in  the 
position  of  a  mortgagee  in  possession  after  condition  broken, 
and  cannot  be  ousted  by  ejectment.  If  either  of  these  propo- 
sitions can  be  sustained,  it  is  conceded  that  the  plaintiffs' 
action  must  fail. 

We  agree  with  the  plaintiffs,  and  as  it  seems,  with  the  court 
below,  that  the  first  is  incorrect.  The  rights  of  the  heirs — 
they  not  being  made  parties  to  the  suit— could  not  be  divested 
by  the  foreclosure  proceeding.  The  argument  of  the  defend- 
ant, that  it  should  have  that  effect,  is  founded  upon  what  he 
claims  to  be  an  entire  change  in  the  policy  of  the  law,  from 
that  which  existed  in  England,  under  which  the  rule  that  heirs 
were  necessary  parties  to  a  foreclosure  was  established.  That 
change  is  in  making  the  laud  subject  to  the  debts  of  the  de- 
ceased, through  a  sale  by  his  administrator,  and  in  giving 
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him,  as  our  law  now  does,  and  as  he  claims  it  then  did,  the 
possession  of  the  real  estate  daring  the  administration.  But 
we  cannot  concede  to  these  changes  the  effect  contended  for. 
Kor  do  we  think,  as  argued  by  counsel  that  these  statates 
make  the  interest  of  the  heirs  in  the  real  estate,  prior  to  an 
order  for  its  distribution,  precisely  the  same  as  their  interest 
in  the  personal  estate,  leaving  the  administrator  to  repreaent 
both  for  all  purposes.  It  is  well  known  that  the  l^al  title  to 
the  personalty  is  vested  in  the  administrator.  But  it  could 
hardly  be  claimed  that  these  statutes  vest  in  him  the  legal 
title  to  the  real  estate.  That  must  still  be  held  to  descend  to 
the  heirs,  and  vest  in  them  on  the  death  of  the  ancestor,  sub- 
ject to  be  divested  by  a  sale  for  the  payment  of  debts.  They 
therefore  have  an  immediate  interest  in  the  premises,  which 
cannot  be  divested  by  a  foreclosure  to  which  they  are  not 
parties. 

Counsel  relied  upon  the  case  of  OrigTion  v.  Astor^  2  How.  319, 
as  establishing  the  proposition  that  "in  a  proceeding  to  sell 
the  real  estate  of  an  indebted  intestate,  there  are  no  adversary 
parties,  the  proceeding  .is  in  remy  and  the  administrator  repre- 
sents the  kmd,"  etc.  It  is  true  that  the  court  in  that  case 
asserted  that  doctrine,  and  held  that  the  provision  in  the  stat- 
ute requiring  notice  to  be  given  to  the  parties  interested,  before 
the  court  should  pass  upon  the  application,  did  not  affect  its 
jurisdiction.  Whether  that  is  the  law  or  not  in  this  state,  with 
respect  to  sales  by  administrators,  we  shall  not  now  attempt  to 
decide.  It  is  certainly  not  in  conformity  with  a  long  list  of 
adjudications  that  might  l)e  cited,  among  which  are  the  fol- 
lowing: Bloom  V.  Burdicky  1  Hill  (N.  Y.),  180  [37  Am.  Dec. 
299];  Sherry  v.  Denn,  8  Blackf.  642;  Gwin  v.  McCarrM,  1 
Smed.  &  M.  851;  Adams  v.  Jeffriea^  12  Ohio,  253  [40  Am.  Dec. 
477];  Memnger  v.  Kintnery  4  Binn.  97;  Schneider  v.  McFariandy 
2  N.  Y.  459;  Plantera'  Bank  v.  Johnson^  7  Smed.  &  M.  449. 

But  we  do  not  feel  called  upon  to  discuss  the  correctness  of 
that  decision,  for  the  reason  that  it  must  be  held  to  relate  only 
to  a  proceeding  by  an  administrator,  under  the  statute,  to  sell 
the  real  estate  for  the  payment  of  debts.  When  the  court 
said  that  the  administrator  represented  the  land,  they  meant 
in  that  proceeding.  And  it  would  be  entirely  unwarrantable 
to  say  that  they  intended  to  assert  that  he  represented  it  for 
all  purposes,  so  that  a  foreclosure  suit  to  which  he  alone  was  a 
party  would  divest  the  rights  of  the  heirs.  There  is  a  great 
difference  between  the  two  cases.     In  the  one,  the  statute 
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expressly  authorizes  and  requires  him  to  proceed  for  the  pur- 
IX)8e  of  making  a  sale.  The  design  is  to  pay  the  debts  of  the 
estate,  which  is  one  of  his  most  important  duties.  In  the 
other  case,  it  is  conceded  that  there  is  no  statute  expressly 
requiring  or  authorizing  him  to  be  made  a  party  to  a  foreclos- 
ure, and  his  character  as  a  representative  of  the  land  for  that 
purpose  is  sought  to  be  derived  entirely  from  the  rights  which 
the  law  gives  him  as  to  the  possession,  and  as  to  obtaining  a 
license  to  sell  on  a  certain  contingency.  Even  if  the  case  in  2 
Howard  should  be  held  to  establish  the  doctrine  that,  on  a 
direct  statutory  proceeding  by  him  to  effect  a  sale  for  the  pay- 
ment of  debts,  he  is  to  be  considered  as  the  representative  of 
the  land  for  all  the  parties  interested,  so  that  the  judgment 
would  not  be  void,  though  such  other  parties  had  no  notice,  we 
do  not  by  any  means  think  it  can  have  that  effect  with  respect 
to  foreclosure  suits,  or  any  other  by  which  the  title  to  property 
is  sought  to  be  affected. 

But  we  think  the  defendant's  second  position  is  well  taken. 
And  that  is,  that  although  the  foreclosure  sale  had  no  effect 
to  divest  the  interests  of  the  heirs,  the  purchaser  must  be  held 
to  have  acquired  the  mortgage  interest.  The  counsel  for  the 
appellants  have  attacked  the  correctness  of  this  doctrine.  But 
it  has  already  been  passed  upon  by  this  court  in  a  manner 
with  which  we  are  entirely  satisfied.  The  case  of  WaUon  v. 
Spenee^  20  Wend.  260,  sustains  the  view  of  the  plaintiffs.  That 
of  i^mc^  V.  Kramer,  16  Ohio,  125  [47  Am.  Dec.  868],  sustains 
the  opposite  view.  And  in  TaUman  v.  Ely,  6  Wis.  258,  this 
court  distinctiy  repudiates  the  doctrine  of  the  former  case,  and 
approves  that  of  the  latter.  The  plaintiffs  contend  that  this 
case  is  distinguishable  from  TaUman  v.  Ely^  supra,  by  the  fact 
that  there  some  of  the  parties  in  interest  were  served  with 
process,  and  made  parties  to  the  suit.  But  that  was  not  so  in 
FriscJie  v.  Kramer,  supra.  The  mortgagor  was  a  party  there, 
it  is  true,  but  he  was  naade  so  after  he  had  sold  the  property; 
and  he  had  no  more  interest  in  it  than  had  the  administrator 
in  this  case,  and  possibly  not  as  much.  But  we  do  not  think 
the  decision  should  turn  upon  the  point  whether  somebody 
actually  interested  is  made  a  party.  On  the  contrary,  the 
:^onclusion  would  seem  to  rest  rather  upon  certain  equitable 
considerations  between  the  mortgagee  and  the  purchaser.  The 
former  had  full  power  at  any  time  to  assign  all  his  interest  to 
the  latter.  If  he  sees  fit  to  invoke  the  agency  of  the  law,  not 
only  to  accomplish  that  assignment,  but  to  divest  aU  adverse 
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rights  and  transfer  then  also  to  the  purchaser,  if  by  any  reason 
he  fails  to  accomplish  the  latter  object,  should  that  also  defeat 
the  former?  It  seems  to  us  not.  Even  though  technically  a 
correct  argument  can  be  made  against  the  validity  of  the  judg- 
ment as  such,  it  still  seems  to  us  that  the  proceeding  ought  to 
be  allowed  to  operate  as  a  mode  by  which  the  mortgagee  volun- 
tarily transferred  his  interest,  at  least,  to  the  purchaser.  Where 
the  mortgagee  has  assented  to  the  sale  in  that  manner,  and 
taken  the  purchaser's  money,  this  conclusion  would  seem  to 
rest  safely  on  the  doctrine  of  equitable  estoppel,  whatever 
irregularities  there  might  be  in  point  of  form.  But  here  the 
property  was  bid  in  by  one  of  the  administrators  of  the  assignee 
of  the  mortgage,  who  was  one  of  the  complainants  in  the  suit. 
As  such,  he  would  undoubtedly  be  held  a  trustee  for  the  benefit 
of  those  interested  in  the  estate,  in  a  controversy  between  him 
and  them.  But  there  is  no  such  controversy  here,  and  we  do 
not  see  that  this  fact  has  any  material  bearing  upon  the  ques- 
tion. 

It  was  subsequently  discovered  that  the  equitable  title  to 
the  mortgage  was  in  the  brother  of  the  assignee,  and  he,  rati- 
fpng  the  foreclosure  sale,  commenced  an  equitable  suit  against 
the  purchaser  and  all  the  other  parties  interested,  to  obtain  a 
transfer  of  the  interest  acquired  at  that  sale  to  himself.  Such 
a  transfer  was  adjudged,  and  deeds  executed  accordingly,  and 
through  them  the  title  comes  in  a  regular  chain  to  the  defend- 
ant. It  is  now  urged  by  the  plaintiffs  that,  even  conceding 
that  the  foreclosure  sale  operated  as  an  assignment  of  the  mort- 
gage interest,  still  these  deeds  cannot  be  held  to  have  operated 
in  the  same  way.  This  conclusion  is  derived  from  the  fact 
that  the  mortgage,  is  a  mere  incident  of  the  debt,  and  that  a 
deed  of  the  land  neither  purports  to  nor  does  assign  the  debt, 
and  therefore  the  mortgage  interest  in  the  land  cannot  be  held 
to  pass.  There  are  some  cases  apparently  sustaining  this  posi- 
tion, as  Jackson  v.  Bronson^  19  Johns.  325.  It  is  a  very  short 
case,  and  the  circumstances  are  not  fully  stated.  The  court 
said:  '^The  assignment  of  the  interest  of  the  mortgagee  in  the 
land,  without  an  assignment  of  the  debt,  is  considered  in  law 
as  a  nullity."  But  the  court  do  not  discuss  the  question 
whether,  under  any  circumstances,  such  an  assignment  could 
be  held  to  transfer  the  debt,  and  thus  become  operative  as  an 
assignment  of  the  entire  mortgage  interest.  The  same  ques- 
tion is  discussed  in  Wilson  v.  Troup,  2  Cow.  195  [14  Am.  Dec. 
458].    The  mortgagee  had  there  sold  parts  of  the  mortgaged 
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premises  by  warranty  deed,  and  the  question  was,  whether  he 
afterwards  had  the  right  to  foreclose.  Several  opinions  were 
<lelivered.  Woodworth,  J.,  uses  general  language,  in  terms 
applicable  to  a  case  where  the  mortgagee  had  conveyed  the 
whole  land,  and  holds  that  such  a  conveyance  would  not  oper- 
ate as  an  assignment  of  the  mortgage.  Sutherland,  J.,  on  the 
•other  hand,  makes  the  case  turn  on  the  point  that  he  had  only 
6old  a  part  of  the  property;  and  Savage,  C.  J.,  concurs  upon 
the  same  ground. 

Other  cases  cited  by  the  plaintiffs  hold  that  a  mere  deed  of 
the  land  by  the  mortgagee  does  not  operate  as  an  assignment 
of  the  mortage  and  debt,  yet  clearly  imply  that  under  certain 
-eqtiitable  circumstances  it  might  have  that  effect.  Such 
is  the  case  of  Bell  v.  Morse,  6  N.  H.  205,  where  the  court  say 
that  they  ''have  no  doubt  that,  under  certain  circumstances,  a 
conveyance  of  the  land  by  the  mortgagee  will  pass  the  debt 
secured  by  the  mortgage."  And  they  further  imply  that  it 
would  be  sufficient  if  it  appeared  that  the  mortgagee,  at  the 
time,  had  a  right  to  transfer  the  debt.  The  same  idea  is  sug- 
gested in  subsequent  cases  in  that  state,  though  not  decided: 
Ellison  V.  Daniels,  11  Id.  283.  In  Weeks  v.  Eaton,  16  Id.  145, 
while  holding  that  the  facts  of  that  case  brought  it  within  the 
rule  as  previously  decided,  the  court  intimate  that  if  the 
amount  of  the  claim  had  been  liquidated,  it  ^' might  have  been 
assigned  by  a  deed  of  the  land,  with  warranty."  And  again, 
in  Furbush  v.  Ooodviin,  25  Id.  450,  it  is  said  that  ''the  doc- 
trine of  the  cases  is,  that  a  mere  quitclaim  deed,  purporting  to 
be  a  oopveyance  of  the  land  mortgaged,  will  not  pass  the 
debt,"  etc.,  implying  still  that  a  warranty  deed  might,  under 
certain  circimistances,  have  that  effect. 

On  the  other  hand^  in  the  case  of  Hv/ni  v.  Hunt,  14  Pick.  374 
[25  Am.  Dec.  400],  there  is  a  well-reasoned  opinion  deciding 
that  a  quitclaim  deed  by  the  mortgagee  of  his  interest  in  the 
land  would  operate  as  an  assignment  of  all  his  rights  as  a 
mortgagee.  And  the  same  doctrine  is  held  in  Carll  v.  Buiman, 
7  Me.  102;  and  in  Crooker  v.  Jewell^  31  Id.  306.  It  is  suggested 
by  counsel  in  their  brief,  that  "  these  cases  depend  upon  the 
principle  of  eqtdty  that  upholds  the  security  in  such  case  for 
the  protection  of  the  releasee  against  the  intervening  title  of 
the  first  grantee."  This  suggestion  is,  doubtless,  based  upon 
the  facts  in  Hunt  v.  Hv/nt,  14  Pick.  374  [25  Am.  Dec.  400], 
where  the  assignee  of  the  mortgage  was  the  second  purchaser 
also  of  the  equity  of  redemption.    The  court  kept  the  mort- 
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gage  interest  alive  after  its  assignment  to  him,  so  as  to  protect 
bim  against  the  prior  conveyance  of  the  equity  of  redemption. 
But  the  question  whether  that  interest  should  be  kept  separate 
for  his  benefit,  after  he  obtained  it,  is  entirely  distinct  from  the 
one  whether  he  had  obtained  it  The  equitable  principle 
alluded  to  relates  entirely  to  the  former  question,  and  has  no 
bearing  upon  the  latter.  On  the  contrary,  the  conclusion  upon 
that  seems  to  rest  upon  another  equitable  principle,  which  is, 
to  give  some  effect  to  the  intention  of  parties  in  their  deeds,  if^ 
consistently  with  the  rules  of  law,  they  can  have  any  effect. 

In  addition  to  these  cases,  we  may  say  that  the  case  of 
Frische  v.  Kramer,  16  Ohio,  125  [47  Am.  Dec.  368],  seems 
necessarily  to  show  that  a  deed  of  the  land  in  such  a  case 
should  operate  as  an  assignment  of  the  mortgage  interest  That 
case  gave  such  an  effect  to  a  deed  on  a  foreclosure  sale,  though 
it  no  more  purported  to  assign  the  debt  or  the  mortgage  than 
did  the  subsequent  deeds  in  this  case  from  the  purchasers  at 
the  foreclosure  sale.  We  have  followed  that  case  upon  that 
point,  and  I  am  unable  to  see  why  the  same  reasoning  should 
not  hold  good  with  respect  to  a  deed  directly  frohi  the  mort- 
gagee. If,  by  procuring  the  officers  of  the  law  to  make  a  deed 
in  a  case  where  no  jurisdiction  was  obtained  over  adverse  par- 
ties, the  mortgagee  is  held  to  have  assigned  the  mortgage,  by 
the  same  reasoning  the  purchaser,  supposing  himself  to  have 
acquired  the  entire  title,  should  be  held  to  have  assigned  it  by 
a  deed  purporting  to  have  conveyed  the  land:  See  Warder  v. 
Tainter,  4  Watts,  270.  We  think,  therefore,  that  the  court 
below  was  right  in  holding  that  the  defendant  had  acquired 
the  mortgage  interest,  and  stood  in  the  position  of  a  mortgagee 
in  possession  after  condition  broken,  not  to  be  ousted  by  eject- 
ment. 

It  is  urged  that  the  note  should  be  accounted  for  or  produced* 
But  no  exception  seems  to  have  been  taken  on  that  point  at 
the  trial,  other  than  in  connection  with  the  admissibility  of  the 
deeds.  The  court  was  not  asked  to  submit  any  question  as  to 
its  payment  to  the  jury.  And  there  was  no  evidence  tending 
to  show  payment,  and  we  think  no  presumption  of  it  arises 
from  lapse  of  time,  under  the  circumstances  of  this  case,  where 
all  the  parties  have  evidently  acted  on  the  supposition  that 
the  note  was  merged  in  the  decree. 

We  think,  upon  the  whole,  there  was  no  error,  and  the  judg- 
ment must  be  affirmed,  with  costs. 
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Am  SjdM  ov  VxaoQAUMD  Pmmmi^  aflar  Hit  morlgvfor 
parted  with  tlia  eqmity  ol  redemptkiit  hM  tiM  «flbet  to  tnnffv  to  tiM  po^ 
imdar  the  foffttdotiiie  nle  the  rigbti  ol  the  inort^fligM^  Mftgai^ 
DotmadepertiestotheMtioD;  Moor$Y.  Cord,  14  Wis.  216;  JfeOoif v.  Quirl^ 
80  Id.  029;  wad  SiJureiber  y.  Cbity,  48  Id.  214»  aU  atmg  the  prineipal  OMe. 

MoBTQikaoB  OS  Hn  SuooMBOB  Di  Iktebbbt  IB  Nmmbaxt  Paxtt  to  aa 
aetum  foreoloamg  the  mortgage.  It  la  only  when  the  owner  of  the  mortgaged 
premiiea  haa  had  hia  day  in  oonrt  that  a  Talid  deorae  eaii  paaa  lor  iia  salet 
Ooodmow  ▼.  JBboer,  76  Am.  Dec  646,  and  note  660;  where  the  grantee  or  aoo- 
oeaeor  in  intereat  of  the  mortgagor  la  not  made  a  party  to  the  pmoeedinga,  hia 
•qnity  ol  redeniption  will  not  be  aiSBoted  by  the  deoree  in  foreoloaore:  CMI9 
▼•  OkOdi,  76  Id.  612;  and  note  617;  parohaaaraiioraoloBareaaleiaaabngaAad 
to  tiie  ri^Ehti  ol  tiie  mortgagors  Id. 


Cbntral  Bank  of  Wisoonsin  v.  EInowlton. 

[la  WnooMiDi,  mj 
Wmu  OoBKnunoH  u  PXiAIHTIIV  in  an  aetion^  it  need  not  be  aU^ged  in 
tiie  eomplaint  that  phdntiif  la  a  oorpontUm. 


Plajhtiff  sued  defendant,  bat  did  not  aver  in  the  complaint 
that  plaintiff  was  a  corporate  body.  Defendant  demurred  to 
the  complaint,  on  the  ground  that  it  does  not  appear  that  plain- 
tiff had  legal  capacity  to  sue.  The  demurrer  was  overruled, 
and  defendant  appealed. 

Prichard  and  Jciektony  for  the  appellants. 

Conger  and  Hawe$j  for  the  respondent. 

By  Court,  Colb,  J.  In  the  case  of  FarmsiV  and  Mtttenf 
Bank  y.  Sawyer ^  7  Wis.  879,  this  court  expressed  the  opinioQ 
that,  where  a  suit  was  brought  by  a  corporation,  it  was  not 
necessary  to  allege  that  the  plaintiff  was  a  body  corporate, 
created  by  or  under  the  laws  of  this  or  any  other  state,  and 
had  capacity  to  sue,  and  that  a  demurrer  to  a  complaint  upon 
that  ground  would  be  bad.  It  is  true  that  the  precise  question 
before  the  court  in  that  case  was,  whether  the  demurrer  was 
frivolous,  and  we  held  that  it  was  not.  But  still  we  supposed 
that  a  demurrer  to  a  complaint  on  the  ground  that  it  did  not 
aver  that  the  plaintiff  was  a  corporation  was  not  well  taken. 
The  following  cases  adjudge  that  precise  point,  as  we  under- 
stand them:  Harris  v.  Muskingum  Mfg.  Co.^  4  Blackf.  267  [29 
Am.  Dec.  872];  Richardson  v.  St  Joseph  Iron  Co.j  6  Id.  146; 
Bennington  Iron  Co.  v.  Rutherford^  18  N.  J.  L.  105  [86  Am. 
Dec.  628];  S.  C,  Id.  158;  Union  Mut.  Ins.  Co.  v.  Osgood^  1 
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Dner,  707;  Zian  Church  v.  St  PeUr^s  Church,  5  Watts  ft  & 
215;  Bank  of  LouiaviUe  v.  Edwards,  11  How.  Pr.  216;  HclyoU 
Bank  y.  HoMm,  4  Sandf.  676;  Bus  v.  ConoeocA^o^ue  Bofnh,  5 
Rand.  326  [16  Am.  Dec.  755];  Bank  of  U.  8.  t.  HaahifM,  1 
Johns.  Cas.  132. 

The  following  authorities  hold  that,  where  a  corporatio& 
sues,  the  declaration  need  not  set  forth  by  averment  how  it 
was  incorporated;  but  upon  the  general  issue  pleaded,  it  most 
be  proved  that  it  is  a  corporation:  Bank  of  Auburn  v.  Weed,  19 
Johns.  299;  Bamk  of  Utica  v.  SmaUey,  2  Cow.  770  [14  Am. 
Dec.  526].  But  this  rule  has  been  changed  by  section  3,  chap- 
ter 148,  revised  statutes  of  1858  (so  £Eur  as  domestic  corporationB 
are  concerned),  which  declares  that  "  in  actions  by  or  against 
any  corporation  created  by  or  under  any  statute  of  this  state, 
it  shall  not  be  necessary  to  prove,  on  the  trial,  the  existence 
of  such  corporation,  unless  the  defendant,  in  his  answer,  shall 
have  denied  that  the  plaintiff  is  a  corporation,  and  annexed 
thereto  an  affidavit  of  the  truth  of  such  answer.'' 

The  counsel  for  the  appellants  contends  that,  by  implication 
at  least,  this  section  requires  that  the  complaint  should  aver 
that  the  plaintiff  is  a  corporation,  since  it  speaks  of  the  de- 
fendant's denying  the  existence  of  the  corporation  in  his 
answer.  He  thinks  it  involves  a  gross  solecism  to  say  that  a 
party  shall  deny  what  has  not  been  affirmed.  But  we  think 
this  is  refining  too  much  upon  the  language  of  the  statute. 
It  is  very  easy  for  a  party  to  determine  from  a  complaint 
whether  the  action  is  brought  by  a  corporation  or  a  natural 
person.  If  the  suit  is  by  the  former,  and  the  defendant  wishes 
to  litigate  the  question  as  to  whether  there  is  such  a  corpora- 
tion or  not,  he  can  easily  allege  in  his  answer  that  no  such 
corporation  exists,  verifying  the  answer  by  an  affidavit,  and 
then  the  burden  will  be  thrown  upon  the  plaintiff  of  proving 
its  charter  or  act  of  incorporation.  This  provision  was  un* 
doubtedly  enacted  to  relieve  the  plaintiff  from  the  expense 
and  inconvenience  of  proving  its  charter,  in  every  case  of  an 
action  by  a  domestic  corporation,  where  the  general  issue  was 
pleaded.  They  have  the  same  statute  in  New  York,  and  the 
courts  of  that  state  have  given  it  this  construction:  Bank  of 
Oenesee  v.  Patehin  Bank,  13  N.  Y.  309;  WaterviUe  ManufaetuT' 
ing  Co.  v.  Bryan,  14  Barb.  182. 

It  follows  from  these  views  that  the  order  of  the  diddt 
court  overruling  the  demurrer  to  the  complaint  must  bo 
affirmed. 
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Whkbs  OoBPcnunoir  Bbin os  Acnov,  it  need  not  bo  alloged  in  tho  com- 
plaint  that  plaintiff  is  a  oorponttion:  Saku  t.  City  qf  Otkkoth,  14  WU.  174; 
Ckkiering  Lodge  t.  McDmald,  16  Id.  113;  and  WHliamM  M.  S  R.  Co.  t. 
8mUh^  33  Id.  632;  all  citing  the  principal  case.  The  statate  of  Wiaoonsin 
pnmdes  that  in  aoUana  by  or  against  any  oovporation  it  shall  not  be  neces- 
sary to  prove  on  the  trial  the  eodstenoe  of  snch  oocporaticn  unless  the  opposite 
party  deny  the  ezistenoe  of  snch  oorpomtian,  in  his  pleading,  and  also  in  an 
affidavit  attached  thereto:  B.  a,  sees.  8, 11,  c.  148. 

OOBFOIUSIOH    PLADrtHV   KOSr  AlLBOS  AHI>   PBOVB  m  OOSVOKASB   Bz- 

vsMaomi  HaOowa^  t.  MemjpkUt  ElPa§o,  md  PacyU  B.  S.,  76  Am.  Dec  68. 

JuBiozAL  NoncB  OF  BzDnvoB  or  OoBroBAXiom:  HaUowaif  t.  Memjpkkt 
MPaao,  and  PaeffieB.  B.,  76  Am.  Dec  68,  note  71. 

AxiLiGAKiov  OF  CkntFOiBATB  BzDnvci^  whsn  nmst  bo  alleged  and  proved, 
and  when  need  not  be:  HaUowaifr,  Memjpidh  El  Ptm^  amd  Podf^  R.  B.^l^ 
Am.  Dec  68;  note  71. 


JONBS   V.    GOSTIGAN. 

Ha  Wescohsiv,  697.] 
Aflmnr  fob  Ihjubt  Dobs  to  Biuurr  may  be  maintsiniBd  by  a  holder  of  a 
mortgage  vpco  soch  realty,  who  has  obtained  a  Judgment  f  oredosing 
snch  mortgage^  and  directing  the  ssle  of  the  realty,  when  soch  injury 
was  done  to  sud  premisss  before  said  reslty  was  sdd  nnder  snch  judg- 
ment, and  prevented  the  foil  amoont  of  the  mortgage  debt  from  being 
realised  ont  of  the  premises,  the  mortgagor  being  insolvent;  and  the 
injury  being  committed  wrongfully  and  frandnlently,  with  the  intent  to 
injure  the  holder  of  the  mortgage. 

Plaintiff,  who  is  an  assignee  for  the  benefit  of  creditors  of 
his  assignor,  received  from  such  assignor  a  mortgage  which  he 
foreclosed,  and  procured  a  judgment  and  order  of  sale  of  the 
mortgaged  premises;  but  prior  to  such  sale  defendants  wrong- 
fully and  fraudulently  injured  said  premises.  PlaintifiT  sued 
to  recover  damages  therefor.  Defendants  objected  to  the  suffi- 
ciency of  the  complaint  in  their  answer.  The  court  ruled  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  dismissed  the  action.    PlaintifiT  appeals. 

Etmb  and  Hally  for  the  appellant. 

OiUj  Barbery  and  Friberty  for  the  respondents. 

By  Court,  Paine,  J.  The  question  presented  in  this  case 
is,  whether  the  owner  of  a  mortgage  upon  land,  who  has  ob- 
tained a  judgment  of  foreclosure  and  sale,  can  maintain  an 
action  for  an  injury  committed  upon  the  premises  before  the 
sale,  which  impairs  the  security  and  prevents  the  fall  amount 
of  the  debt  from  being  realized,  the  mortgagor  being  insolvent^ 
and  which  was  committed  wrongfully  and  fraudulently,  with 
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the  ihtent  to  Injure  the  holder  of  the  mortgage?  Snch  is  mib- 
Btantially  the  case  made  by  the  complaint,  and  the  court  bdoir 
dismiBsed  it  as  not  stating  &cts  sufficient  to  constitute  a  cause 
of  action. 

It  was  contended,  with  much  ingenuity,  by  the  counsel  &r 
the  respondent,  that  the  action  is  not  maintainable.  And  his 
conclusion  was  based  upon  what  he  claimed  to  be  the  result 
of  the  American  authorities,  that  is,  that  a  mortgagee  has  no 
interest  in  the  land,  and  therefore  cannot  support  an  acti<m 
for  an  injury  to  it.  But  we  think  this  is  making  an  extreme 
application  of  the  doctrine  alluded  to,  and  one  which  ou|^ 
not  to  be  sustained. 

It  may  be  conceded  that  the  mortgagor  is  the  owner  of  the 
fee,  and  the  mortgagee  has  only  a  lien  or  incumbrance  on  the 
land.  In  progressing  from  the  common*law  rule,  that  the  mort- 
gagee was  the  owner  of  the  l^al  title,  and  the  mortgagor  had 
only  an  equitable  interest  remaining,  to  the  equitable  rule, 
that  the  mortgagor  is  to  be  considered  as  the  owner,  and  the 
mortgagee  as  having  a  mere  security,  there  has  been  much 
confusion  and  uncertainty  as  to  the  precise  character  of  the 
interests  of  both.  But  it  will  be  observed  that  these  questions 
have  generally  arisen  in  settling  other  collateral  questions 
arising  out  of  the  existence  of  the  mortgage,  such  as  the  descent 
of  the  legal  titie,  rights  of  dower,  or  rights  of  execution  credi- 
tors against  the  mortgagor  or  mortgagee.  And  the  conclusion 
which  has  been  arrived  at,  that  the  mortgagor  is  to  be  regarded 
as  the  owner  of  the  land,  has  not  bedn  based  upon  any  dimi- 
nution of  the  rights  of  the  mortgagee,  but  upon  the  assump- 
tion that  this  conclusion  was  entirely  consistent  with  the 
preservation  of  all  his  rights,  according  to  the  real  intent  of 
the  contract,  which  was  merely  that  he  should  have  a  security 
upon  the  land  for  his  debt.  When,  therefore,  it  is  said  that 
the  mortgagee  has  no  interest  in  the  land,  this  general  lan- 
guage must  be  held  to  mean  that  the  mortgagor  is  considered, 
for  most  purposes,  as  the  owner,  subject,  however,  to  the  rig^t 
of  the  mortgagee  to  preserve  and  enforce  his  lien.  And  this 
right  seems  to  us  all  that  should  be  required  to  sustain  this 
action. 

For  it  is  the  boast  of  the  law  that  there  is  no  ri^t  without 
a  remedy.  And  for  the  purpose  of  practically  carrying  out 
this  maxim,  the  action  on  the  case  at  common  law  was  devised 
and  held  in  reserve  to  redress  those  wrongs  which  did  not  find 
a  remedy  in  any  of  the  established  forms  of  action.  The  right 
here  is  conceded.    The  mortgagee  has  a  valid  incumbrance 
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tm  the  land,  which  gives  him  the  legal  right  to  rabject  it  to 
the  payment  of  his  debt.  The  wrong  must  also  be  conceded 
for  the  purposes  of  the  case.  For  it  is  alleged  that  the  defend* 
ants  fraudulently  and  wrongftdlyy  and  with  intent  to  injure  the 
plaintiff,  diminished  the  value  of  the  land  by  removing  build- 
ings and  destroying  trees,  so  that  the  plaintiff  was  prevented 
firom  subjecting  the  whole  land  and  all  its  value  to  the  pay- 
ment of  his  debt,  as  he  had  a  legal  right  to  do.  Now,  if  there 
18  no  remedy  for  this,  the  law  boasts  of  what  it  does  not  per- 
form. The  right  is  clear,  and  is  a  legal  right  The  wrong  is 
palpable — but  .there  is  no  redress.  If  there  was  anything  in 
the  nature  of  the  case  that  made  such  redress  impracticable, 
of  course  that  would  be  a  good  answer,  for  the  law  neither  re- 
quires nor  undertakes  to  perform  impossibilities.  But  when 
the  facts  present  what  would  have  been  properly  the  subject 
of  an  action  on  the  case,  and  the  redress  is  entirely  practicable 
in  such  an  action,  we  think  that  justice  ought  not  to  Ml  by  an 
extreme  application  of  the  doctrine  relative  to  the  rights  of  a 
mortgagee,  which  was  established  to  reduce  him  to  the  {Posi- 
tion of  an  incumbrancer,  but  was  not  designed  to  deprive  him 
of  protection  as  such. 

Regarding  this  action  in  this  light,  the  substance  of  the 
injury  is  the  destruction  or  impairing  of  the  security.  Sustain- 
ing it  is,  therefore,  not  at  all  inconsistent  with  the  cases  which 
hold  that  the  mortgagee,  not  having  the  right  of  possession, 
cannot  maintain  an  action  for  a  trcBpass  on  the  land.  A  tres- 
pass might  be  committed,  and  a  considerable  injury  caused, 
and  yet  the  security  remain  unimpaired.  The  argument  of 
the  counsel  would  bold  good  as  to  such  an  action.  Because 
the  fact  might  be  admitted,  and  it  would  not  follow  that  any 
right  of  the  mortgagee  had  been  injured.  But  when  it  appears 
that  the  injury  is  such  as  lessens  the  security  and  renders  it 
inadequate,  then  it  does  appear  that  he  is  injured,  and  unless 
he  can  maintain  an  action,  his  interest  may  be  wantonly  or 
maliciously  destroyed  with  impunity. 

For  it  is  no  answer  to  say  that  he  may  resort  to  an  injunc- 
tion; it  being  conceded  that  courts  of  equity  would  restrain 
the  commission  of  such  waste  as  impairing  the  security.  For 
it  is  obvious  that  it  might,  in  many  cases,  be  committed  with- 
out the  party's  knowledge.  And  the  very  fact  that  courts  of 
equity  will  interfere  in  such  cases  to  prevent  the  injury  seems 
to  sustain  the  right  of  action  for  it  after  it  is  committed.  For 
it  is  difficult  to  comprehend  any  reasoning  by  which  the  inters 
ference  in  the  one  case  could  be  justified,  which  would  not,  at 
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the  same  time,  sustain  the  right  of  action  in  the  other.  Coun- 
sel seemed  to  feel  the  difficulty  of  this  position,  and  attempted 
to  explain  the  action  of  courts  of  equity,  by  saying  that  they 
enjoined  the  waste,  not  because  the  mortgagee  had  any  legal 
right  in  the  land  which  was  injured  by  it,  but  because  it  was 
a  violation  of  good  faith  on  the  part  of  the  mortgagor.  But 
surely,  courts  of  equity  do  .not  interfere  to  enforce  the  obeenr* 
ance  of  good  faith,  where  no  rights  are  to  be  interfered  with 
by  its  violation.  And  their  interference  at  all  can  be  justified 
only  on  the  assumption  that  the  mortgagee  has  an  interest 
which  is  entitied  to  protection,  and  is  injured  by  such  a 
destruction  of  the  value  of  the  property  as  leaves  it  an  inade- 
quate security.  And  it  would  seem  a  most  inexplicable 
anomaly  for  the  law  to  say  to  him,  through  one  of  its  tribunals, 
that  if  he  could  ascertain  beforehand  that  such  an  injury  was 
contemplated,  it  would  protect  him  by  the  extraordinary 
remedy  of  injunction;  and  yet,  when  it  was  inflicted  before  he 
became  aware  of  the  intention  to  commit  it,  to  tell  him^ 
through  another  tribunal,  that  he  had  no  right  which  had 
been  violated,  and  was  entitied  to  no  redress.  We  think^ 
therefore,  upon  principle,  that  the  action  should  be  sustained. 

And  the  authorities  justify  the  same  conclusion.  It  is  con- 
ceded by  the  counsel  for  the  respondent,  that  it  is  supported 
by  the  following:  Van  Pelt  v.  MeOraWj  4  N.  Y.  Ill;  Gardner  v. 
Heartty  3  Denio,  232.  The  principle  on  which  the  action  rests 
is  also  established  in  Yates  v.  Joyce^  11  Johns.  136,  which  was 
an  -action  by  a  judgment  creditor  for  an  injury  to  real  estate 
on  which  the  judgment  was  a  lien,  the  debtor  being  insolvent, 
and  the  defendant  having  committed  the  injury  wrongfully^ 
with  a  view  to  impair  the  plaintiff's  security.  The  same  doc- 
trine is  also  approved  in  Lane  v.  Hitchcocky  14  Id.  213;  see 
also  Smith  v.  Moore^  11  N.  H.  55. 

These  cases  not  only  fully  sustain  this  action,  but  their 
reasoning,  particularly  that  in  Van  Pelt  v.  MeChraWj  supra^ 
furnishes  a  satisfactory  answer  to  the  cases  most  strongly 
relied  on  by  the  respondent.  The  same  remarks  there  made 
in  regard  to  Peterson  v.  Clarkj  15  Johns.  205,  are  applicable  to 
Cooper  V.  DaviSj  15  Conn.  556.  That  was  an  action  where  the 
titie  to  millHStones  was  involved,  which  had  been  severed  from 
the  premises,  and  sold  by  the  mortgagor  while  in  possession. 
The  case  turned  upon  the  titie  to  the  mill-stones,  and  the 
question  whether  an  action  like  the  present  could  be  sustained 
was  not  involved.  The  language  of  the  court  relied  on  relates 
to  the  action  for  waste,  as  known  at  the  common  law,  for  an 
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injoiy  to  the  property  without  reference  to  the  qneetion 
whether  the  flecnrity  was  injured. 

The  right  of  action  seems  entirely  clear,  where  the  injury  is 
committed  by  a  mere  trespasser.  It  is  not  ali  all  impeached 
by  the  fact  that  the  mortgagor  might  also  sustain  an  action 
for  the  same  injury.  It  is  frequently  the  case  that  different 
persons,  having  different  interests  in  property,  have  each  a 
right  of  action  for  an  injury  to  it,  each  recovering  the  damage 
to  his  own  interest.  The  only  difficulty  that  could  arise 
would  be  where  the  injury  is  committed  hy  the  mortgagor,  or 
under  his  direction.  He  being  the  owner,  and  having  the 
light  to  treat  the  property  for  all  purposes  as  his  own,  subject, 
however,  to  the  rights  of  the  mortgagee,  the  difficulty  would 
be  to  define  precisely  what  acts  should  render  him,  or  those 
acting  under  his  authority,  liable  to  an  action.  But  we  think 
that  Van  Pelt  v.  MeOraWy  mipraj  establishes  the  true  rule,  and 
that  where  an  injury  is  committed  by  the  mortgagor,  or  others 
acting  by  his  direction,  knowing  his  insolvency,  and  the  exist* 
ence  of  the  security,  and  knowing  that  the  act  complained  of 
will  impair  it,  the  action  should  be  sustained. 

The  objection  that  the  appellant  cannot  maintain  the  action 
as  trustee,  for  the  reason  that  it  was  a  tort,  and  the  right  of 
action  therefor  could  not  be  assigned,  is  not  valid.  If  the  in- 
jury had  been  committed  before  the  assignment,  then  it  would 
be  good;  but  here  it  was  committed  after  the  assignment,  and 
the  assignee,  holding  the  title  for  the  benefit  of  all  the  parties 
for  whom  it  was  made,  is  the  proper  plaintiff.  ^ 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Thb  pungipal  CAflB  IB  oiTSD  WTTH  APPROVAL  to  the  pomt  thftt  tfae  holder 
of  a  mortgage  may  maintaiii  en  action  for  damagee  to  tfae  real  estate  mort- 
gaged, in  the  caae  of  Whorionr.  fFefisCer,  66  Wis.  871,  citing  the  principal  caae. 

MoBTOAGoa  n,  nr  Boms  Rupbotb,  to  bb  GoNsmiBXD  nr  Poasnnov 
lor  the  benefit  of  the  mortgagee,  and  a  ooort  wiU  interpoee  to  prerent  the 
daatniotion  or  waste  of  tfae  mortgaged  estate  by  the  former,  and  those  claim- 
ing under  him,  where  the  security  of  the  mortgagee  is  endangered:  8ckreSf$F 
T.  Corqf,  48  Wis.  215,  citing  the  principal  case. 

iNJUBonoN  n  Pbopkb  Rkmxdt  to  prevent  threatened  injuries  to  real 
property  which  will  endanger  the  aecnrity  of  a  mortgage:  Stkreiber  t.  Careyy 
48  Wis.  215;  Gmbaar.  Darling.  82  Id.  686,  citing  the  prindpal  case. 

PuBOHASXB  AT  FouGLOSUBB  Salb  may  maintain  an  action  on  the  case 
against  tfae  mortgagor  for  catting  and  carrying  away  timber  during  the 
period  of  redemption:  Stoui  r,  Keife$,  43  Am.  Dec  466;  or  he  may  maintain 
trespass  against  a  lessee  of  the  mortgagor  who  enters  and  cats  the  growing 
crops,  if  the  lease  was  made  sabseqnent  to  tfae  mortgage:  Zone  t.  JCing,  24 
Id.  106,  and  note  108. 
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Aaxfmn,  JndgmoDt  for  pwt  ^  effsot  m  maigar,  762. 

Aasirr  caimot  act  for  hiniMlf  while  repraieating  his  prine^d,  81L 

JkflaioiniHMT  ffOB  CBU>noB8»  extraterritorial  effiKt  o(  S^C4SSn, 

ixirdlimtary  under  bankmpt  laws,  694. 

made  in  another  state,  effect  on  residenta  attadung  in  thki 

made  in  another  states  when  Toid.  605. 

Talid  where  made  is  Talid  elsewhere^  69A. 

Bamc,  deposit  by  agenti  ri^t  of  his  principal  to  ponoe^  S88L 

depositor  with,  is  a  ereditor  merely,  2^ 
Buzu»Dra8  defined,  691. 

what  strttotui'es  are  not»  69A. 

Gbxl]),  father  most  maintsin,  thoo^  ohild  has  property  of  his  ovB»  $SL 

parol  evidence  to  show  intentional  Am^f'f*  from  will,  451. 
OuHiMlTiUNB,  perf onnanoe  o(  ignorance  of  when  an  exoossb  SML 

performsace  o(  impossible  when,  exeosed,  234^  286u 

perf  onnanoe  when  necessary  to  vest  titles  234. 

repagnaat  to  estate  granted  are  Toid,  236. 

snbeeqiient  effect  o(  236. 
Ckmnrunoir AL  Law,  retrospective  legislation,  870l 
OoffOBATiazra,  acts  in  violation  of  charter  not  always  v«idt  677* 

aDegation  of  corporate  eziitence,  when  neoasssry^  771. 

contracts  in  excess  of  power  of  in  some  partimiUr  only,  677*  ^ 

contracts  when  ttUra  efrei^  677,  718. 

directors  csanot  act  where  thdr  interest  ^*itib<Hit1^  SlSi 

usury  laws  apply  to,  677. 
OoBPDB  Dmon,  burden  of  proof  of^  264. 

confession  alone  not  sufficient  proof  o(  264i 

confession  when  soffieient  proof  ol^  in  connection  with  other  fMl%  2B6»» 

constitoentperts  of,  262;  263. 

^ffiT>^^  262. 

identity  as  a  part  oi;  266. 
in  cass  of  arson,  268. 
in  case  of  bnxglazy,  268. 
in  case  of  embesdement  or  f  cigeiy^  269. 
in  case  of  arson  or  robbery,  268. 
In  case  of  poisoning,  267. 
in  case  of  rape,  269. 

proof  of,  by  ciroomstsntial  evidence^  263. 
proof  of,  mnst  be  beyond  ressonable  donbt^  26S. 
Oo-nvABT,  aoconnt  for  rents  and  profits,  mode  of  taking,  ML 
aooooni  for  rents  and  profits,  allowance  of  offieti^  688. 
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OkMSVAST,  aooount  for  rents  and  profits,  statate  of  Anne  wfgMtWp^ 

ezblasion  o(  entitles  him  to  sae  in  trespass,  626. 

improvements  by,  allowance  if  any,  in  taking  aoooimt^  608L 

improvements,  allowanoe  for  when  denied,  668. 

liable  to  accoont  at  common  law,  665. 

liable  to  account  for  rent  received,  667. 

liability  to  aooonnt  is  only  for  money  received,  666. 

porchase  of  oatstanding  title  or  ineambranoe  by,  666. 

right  to  enter  into  possession  of  all  the  property,  666u 

states  holding,  may  be  liable  for  nse  and  ooenpation,  666L 
OOUBTB  of  eqoity,  power  of,  374. 

orphans',  jurisdiction  of,  374. 
Obuonal  Law,  malice  defined,  629. 

See  CoBPUB  Dbuotl 

Damaokh,  loss  of  profits  when  reooveraUe  as,  387. 

special,  most  be  alleged,  387. 

speculative  profits,  387. 
Ddinition,  of  building,  604. 

ot  corfms  deUdi,  242. 

of  general  agent,  396. 

of  malice,  629. 
Down,  adultery  of  wife,  no  bar  of,  466. 

BasKMENTS,  passing  upon  severance  of  tenements,  12Ql 

purchase  of  land  subject  to,  121. 
Biiicnoif,  inspectors,  decisions  of  not  oonbluaive,  192. 

voter's  intent  may  be  inferred  from  his  acts,  192. 
Bbtatis,  merger  of,  378. 
EviDSNCB,  burden  of  proof  as  to  n^ligence,  706. 

declaration  of  party  while  in  possession  of  property,  499. 
BxiounoN,  notice  of  sale,  sufficiency  of  publication  o(  130L 

reforming  sheriff's  deed,  136. 

return  of,  liability  of  sheriff  for  not  making,  163. 

second  sheriff's  deed  when  first  is  incorrect^  136. 

FoBOERT,  elements  of  crime  of,  490. 

Grabtob  and  Grantxb,  of  land  subject  to  mortgage  ri|^ts  and  MBtdyli 

of,  72-90. 
OuABPiAK,  allowance  for  maintenance  of  child  after  his  aQthosi^  ii  tMnft* 

nated,  638. 

HiOHWAT,  dedication  of  land  for,  when  presumed,  370,  371. 

Husband  and  Wmt,  improvements  on  wife's  land  made  by  hnabaad*  6Mb 

Injttnction,  service  of,  when  unnecessary,  104. 
Intkbbst,  compound,  agreement  for  is  void^  494. 
compound  is  not  usurious,  494. 

JuDGMXNT,  merger  of,  where  there  are  several  causes  oi  aotian»  622. 

mexger  of,  where  part  of  an  account  only  is  embraced  in  auit^  76Mtt 

Labcent,  by  bailee,  488. 

Libbl,  in  publishing  fact  of  another's  arrest,  290. 

Lib  Pendens,  of  suit  respecting  county  bonds,  436. 
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ifAMtifc  WdUHy  oontraot  d^  wmd  at  oonmion  Uw, 

pwol  fliTideiioe  to  impeach  acknowledgment  o^  807. 

■epaiate  estate  o(  charge  en,  how  created,  227. 

aeparate  estate  o^  when  chazgeaUe  in  equity,  220L 
ifmHANio's  Lddt,  against  equitable  estate^  878. 

bridges  are  not  snbject  to^  096. 

buildings,  what  are,  6M. 

boildings,  what  are  not^  094. 

chnrohee  are  snbject  to»  090. 

does  not  effwt  mere  ohatteli^  096. 

fences  are  not  subject  to»  as  bnilding^  094. 

flftatinir  'Ift^^*-  005. 

f cteign  minister's  house,  whether  snbjeot  to^  086L 

graTe-yards  are  not  snbject  to^  090. 

homestead,  when  snbject  to^  099. 

improvements  do  not  indnde  engines  and  boilen^  08Si 

manhine  does  not  indnde  coal-cars^  005. 

property  of  pablio  corporations  is  not  snbject  to^  007. 

public  bnildings  are  not  subject  to^  090. 

railroad  property,  when  subject  to^  090. 

sohool-houBes  are  not  subject  to^  097. 

ships  are  not  subject  to^  094. 

swings  and  seats  are  neither  buildings  nor  strootnrsi^  OM. 

taking  note  does  not  waive^  709. 

wharf-boat  is  snbject  io,  096. 

what  are  subject  to,  095. 
llnna^  ownership  in,  distinct  from  surface  of  land,  410. 
lloBiOAOi^  agreement  of  rules  of  law  and  equity  cooceming^  107. 

agreement  to  pay  amount  of,  as  purchase-money,  03. 

assumption  of,  by  grantee,  acceptance  of  deed  is  evidence  ol^  86w 

assumption  o(  by  grantee,  defenses  as  against  actions  to  enlotoa^  0& 

assun^tion  of,  by  grantee,  estops  him  from  aTerring  usury,  87. 

assun^on  of,  by  grantee,  estops  him  from  denying  validity  o(  88L 

assumption  of,  by  grantee,  scope  and  incidental  effect  ol^  84^ 

assumption  o(  by  grantee,  makes  nuvtgagor  a  mere  suxety,  78-7& 

assumption  of,  by  junior  or  senior  mortgagee^  80. 

assumption  of,  by  manied  woman,  87. 

assumption  of,  by  successive  grantees,  88. 

conveyance  of,  157. 

conveyance  of  land  subject  to^  effect  of^  82. 

conv^yanoe  of  land  when  mortgage  is  part  of  considenctioBt  88i 

grantee's  assumption  of,  notice  of  not  required,  78. 

grantee's  assumption  of,  damages  for  violation  o^  81. 

grantee's  assumption  of,  grantor  may  sue  on  before  paying  dsbl^  iL 

grantee's  assumption  of,  grantor's  remedy,  79. 

grantee's  assumption  of,  holder  of  mortgage  may  sue  on,  70. 

grantee's  assumption  oi^  pvty  aoquiring  interest  in  land  after,  77* 

grantee's  assumption  o^  words  requisite,  81. 

grantees  of  land,  agreement  by  to  pay  is  an  original  undertaking  to^  TL 

grantee  of  land,  agreement  by  to  pay,  extension  of  time  releases  morlfai 
gor,  75. 

grantee  of  land,  agreement  by  to  pay,  when  maybe  canceled  by  grantor, 
74. 
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MmaoMam,  gnatee  of  land  ■wnmfag  to  pay,  cfliMt  ol^  7S. 

grantee  of  land  awnmfag  to  pay,  liabilily  of  to 

gniatee  of  land,  when  beoomea  liaUa  for,  218. 

grantee  of  part  of  premiaea,  88. 

la  a  peraanal  interest  merely,  107. 

Jndipnent  againat  mortgagee,  167. 

law-day  of,  167. 

oMigationa  of  aaceeeaive  porchaaen  to  diaobaige^  8& 

oral  promiae,  by  pnrehaaer,  to  aaeome,  84b 

reforming,  187. 

tender  of  debt^  effiwt  of,  155-169. 

tender  of  debt^  how  made  and  kept  good,  lOOi 
If onoN,  renewal  of,  moat  be  by  leave  of  oonrt^  720i 
If umoiPAL  CkiBPOBATioiia,  oontraot»  right  to  refoke^  S7L 

power  to  borrow  money,  728. 

ratifioation  of  act  by,  729. 

atreet  aaaeaament,  871. 


KMUOSErGi^  burden  of  proof  of  oontribntory,  728. 

Nxw  Trial,  beoaoae  witneaa  made  miatake  in  teatifyiag,  tt. 

on  the  groond  that  Terdiot  is  againat  eridenoe^  65. 

anrpriae  at  teatimony  of  party'a  own  witneea,  519. 

aorpriae  by  andden  diaappearanoe  of  witneea,  519. 

aozpriae  eanaed  by  want  of  diligence,  519. 

aorpriae  based  on  ignoranoe  of  law,  518. 

Bozpriae,  definition  of,  518. 

Bozpriae,  ground  for  new  trial  ia  diaeretionary,  518. 

aorpriae  resulting  from  broken  promiae  of  the  adTene  party,  619L 
NunANdi  right  of  private  party  to  abate,  689. 


Pabvnt  Ain>  Child,  reooTery  by  child  for  seryioea  rendered 

with  parent  which  the  latter  repodiates^  58. 
Pabtition,  condosiTenesa  of  jodgment  in,  686. 

offset  on  claimant  of  title  in  severalty,  686. 

unknown  owners,  effect  on,  686. 
PsBSOif ALTT,  bequest  of  income  is  equiTalent  to  gift  of  |arinimpal,  9Qi. 
pBomaaoBT  Note,  figures  in  margin  of,  486. 

operates  as  payment  when,  718. 
Pbincipal  and  Aobnt,  deposit  in  bank,  ri|^t  of  prinaipal  to  pnnaa^  flSL 

tUiLBOAD,  care  required  in  running  through  villages^  eta.,  186. 
doty  of  traTelere  to  look  out  for  train,  827. 
fin^  liabiHty  for,  185. 
negligenoe,  proof  of  when  neoeasary,  186. 

SHXBnrr'B  Dbxd^  reforming,  136. 

STATum  OF  Fraitd,  recovery  for  services  rendered  or 

contract  void  by,  53. 
8irB8GSiPnoN  to  corporations  to  be  formed,  423. 

Taxis,  irregularities  which  make  void,  729. 
Tbadb-mabk,  what  is,  54. 

Tbusts,  not  affected  by  statute  of  uses,  inatanoea  o^  4fl7* 
Tmtstxbs,  following  money  deposited  by,  238. 
must  not  purchase  trust  property,  211. 
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VfOBTt  boBu  eonelad  by  agviti  144. 

eompooad  interest  is  not^  494. 

defense  of,  tender  when  eeeentiil  to^  VTJ, 

eeeentisls  of,  144. 
Vwm,  Statdts  of,  oonstmotion  of,  407 

euuslruotion  o^  exoeption  frcMn  opentun  o^  407« 

oonstmetion  o^  in  cess  of  speeisl  or  ectire  tmsl^  4fl7. 

oonstrootion  o^  when  dn^y  or  power  is  imposed  on  Uiistoi^  M* 

oonstmotion  of^  when  nee  is  limited  on  nse,  407. 

eonstraotion  o(  where  merried  woman  is  benefioiacyt  4O0L 

oonstmolaon  o^  where  sever  si  trusts  ere  crested,  4O0L 

fsneiel  efiect  end  objeot  of,  406. 

ststee  where  in  foroe,  409,  4ia 

Waitmb  of  exemption  from  exeoation,  19dL 

of  ststntoi^  privilege,  190. 
WABKAirrr,  implied  in  goods  msnnfsfetored  to  ordsr^  176L 
Wiu,  devise  vests  at  death  of  testator,  284. 

residnaiy  faitsrest  vests  in  heir  at  law,  286u 
WsmvOi  emitted  word  when  supplied  1^  Intwidinsmt  4811 
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AOOOUNIB. 

firt  ol  tiM  naMMOount^  but  two  Aooounti  may  «siit  betwem  tlis  mom 
pwti0%  and  tiM  praninptiA  may  be  lebnttad  by  pvo?iiig  tlua  laot  la 
foflli  a  €aM^  a  Jintgmimt  on  ona  aoeonul  would  noi  bar  a  Judgmont  oi 
tiia  oliiir  aoooo&ti  Borngmter  t.  JETorrfaMiv  787. 
Si  JvDOMBnr  VKm  Bvnnmra  Aooouinr  n  Bab  to  aooUhflr  aotioo  upon  tiia 
■amaaoooant^  althoni^  the  items  upon  whioh  the  aeeond  ndt  la  bated 
wwe  omitted  from  tiia  daim  in  the  flnt  aotkn,  by  piahitilf,  leld  Uama 
briog  dae  when  the  lint  aotioii  waa  oommenoed.    /dL 

Bee  Ckvmrijranr,  1-4. 

AGENOWLEDGMENTS. 

ChnsmusB  or  AanrowuoMiaDrr  nr  BaouXiAB  Statotobt  Fobm^  of  deed 
of  emyeyanee  eseeated  by  hnsbuid  and  wif e^  ii^  in  the  abeiee  of  fiaad, 
eoDolBaiva  e?idinee  of  the  foots  therein  ctaied.  Ai&Ma  t.  AiowIm»  S08L 

,8ee  HusBAiTD  ahd  Wm^  8;  Nomai^  L 

ADMIKISTBATOBa 
Sea  BxBODTOBs  avd  AmainRmasoia. 

ADULTERY. 
8ee0owKB»  1. 

ADVERSE  POSSESSION. 

I.  lb  CcanaruTB  Avnntsi  Eir jothxht  of  IircxxBroHiAii  HnoDixAiim; 
the  aot  of  enjoyment  must  be  of  such  a  dharaeter  as  to  afford  groond  foff 
an  aotUm  by  the  other  party;  it  most  be  either  an  InTssion  of  his  rested 
i^^tSy  or  else  conseqaently  injurioos  to  their  free  exercise.  JEZete  t. 
Oekrunig,  Be5. 

%  WaawTuaum  of  Puacaupnva  Tinji  d  PBnuifiD  G&Airr  of  the  party 
whoee  righte  are  adversely  effected;  bat  where  it  appears  that  the  enjoy- 
ment hae  exiited  by  the  oonseat  or  license  of  such  party»  no  presnmptkia 
of  grant  can  be  made.    IcL 

H  Tnui  BT  TaaaaajmoTf  must  u  Sfwxaxxt  F^iBadbd.    BkaU  t.  Morrk, 

iha  AsomTliiOBii,  S;8;  Hiohwats,  1;  HnnB  ahb  Momro,  8-4|  SiAxna 

OF  LDCrr  ATI0K8. 
788 


784  Ln>iz. 

AOENOY. 

L  Fjot  An  Soon  ov  Aosror  Cbsatid  ahb  Fimvbd  bt  W^onso 

Qu»mMi»  CT  Law»  Mid  age  properly  dedded  lytha  ooogfc   8makig§. 

8odd9  T.  SawlmffB  Bank,  890. 
S.  Fior  AHD  Soon  or  Aosiror  hot  Cbbassd  bt  WBimiQ,  but  mqplMd 

Him  oondnot  of  the  principal^  s>^  proved  by  witneem^  are  qnertioos  of 

fael^  and  ahould  be  left  to  the  Jozy.    /dL 
t.  OamouL  Aonrr  n  Oira  bathto  AoTBOBmr  10  TRAioAor  All  ov 

Avothir'b  Buninn  of  a  partSeolar  kind;  and  the  en^^loyer  is  boond  by 
*  all  the  agcnt'a  acti  done  within  the  aoope  of  hia  employment    M 
4.  Spbgoul  Aoxht  n  Qvs  Bhflotsd  about  Sfbodio  Aon  ohlt;  and  the 

employer  is  not  bound  by  the  agcnt'a  aetion  nnlaai  the  lattv's  antiiority 

ia  atriotly  pnnaed.    Id. 
f.  MoHXT  DxramD  nr  Bahx  bt  Aoxbt  ab  Obdinabt  Dbpoot,  the  aisan* 

atating  that  it  waa  hia  pzindpal'a  money,  bat  deaizing  the  offioer  to  place 

it  to  hia  credit  on  the  booka  of  the  bank,  •iiy'^g  that  it  mi^t  hmwm 

ooeaaian  to  nae  it  for  the  benefit  of  hia  prindpal,  may  be  followed  by  ibe 

principal  in  a  oonrt  of  equity.    WhUl^r.  Fo]f,23S, 

t.  CkjDBK  OF  AOBBT  to  SbLL  liAHBi,  WhO  IB  EmPLOTSD  OR  OOBCBBXXD  DV 

AiTAiBS  OF  Sbllxb  relating  to  the  landa,  ii,  alike  with  hia  ptinoipal.  pio> 
hibited  from  purchasing,  and  if  he  doea  ao^  the  aeUer  may  compel  him  ta 
reoonTey  the  landa,  or  acooont  for  their  proceeda.    Oatdmerr,  Ogdm^  198L 

7.  Wbbbb  Aobmt,  IB  Makibo  Loab,  Sbcdbbs  Bonus  fob  tttumi*  wirmwiT 
KB  Pbiboipal^  Ebowlbdgj^  the  principal  doea  not^  hj  receiving  the 
aeoority  and  ■eeking  to  enforce  it^  ratify  such  wianthiwiied  act  of  the 
agent    ComUi  v.  BcUdwkt,  187. 

t.  KoTBQB  TO  AoBBT  Off  TBABBAonDBS  FOB  WmcH  Hb  IB  BiiPLoni^  and 
within  the  aoope  of  the  anthcrity  confided  to  him,  ia  notice  to  the  prin- 
dpa],  and  appliee  equally  to  a  corporation  aa  to  a  natoral  porMn.  N<ti 
eOb  ete.  J2L  iS.  Ox  V.  ^atott,  608. 

See  CoBvanasBun^  89;  Pabtnbbbhzp,  2|  Seatotb  ov  Fauunm,  S|  Ti 

ABB  Vbbdbi^  I. 

ALTEKATIOK  OF  raSIBUMBNT& 

SeeNBOOTIABLB  lB8EBUlfBBT%  lOl 

ANCIENT  LIGHTB. 

1.  DoomBB  ov  ABcmiT  Ijobtb  n  bot  Favobbd  in  Taxaa.  AfeiT»  A)^ 
nay,  08S. 

ti  BbOLIBH  DoOnOBB  of  PSBBOBirnVB   RiOBT  TO  PBBVBBT  OBil'BIWllOBB 

TO  WiBDOW  LuHXB  is  not  part  of  the  law  of  Toxaa,  and  tliere  can  tliere 
be  no  adverae  naer  of  lights.  Id, 
IL  PBBMBmzvB  Right  to  Pbbvbht  Abjaobbt  PBOPBaeroB  ibom  Ibcb4IB- 
00  OB  BuiLDiBO  npon  hia  own  land  it  not  acquired  by  the  nae  off  aa 
■^jmwiitg  hooae  having  windowa  looking  cat  npon  hia  land,  and  raoeir* 
ing  li^t  and  air  from  that  direction  lor  a  period  of  ten  yeara.    ML 

ANIMAL& 

1.  OWBBB  OF  DOKBRIO  AbDULB  IB  BOT  LlABLB  FOB  DaXAOBB  Caand  kf 

their  traapaaaing  npon  an  nnfencedcoltivaited  field.  Jmtmr.  WWim^ftm^ 
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S.  Commm-hAw  Bulb  BaQunoro  Bomkio  AmiAXJi  10  mm  Ivoumid  k 
Bol  m  teoe  in  Nortili  OMnnlina.    F<L 

AFPBAL. 

Wmmmm,  oh  AptbaLi  No  Bbboe  n  AmoinD^  and  an  airor  does  not  goto 
tiio  fanndation  of  the  aotkn,  the  oonrt  m»y  efflnn  the  jwdgmfint;  but 
if  the  plaintiff  iiiggesfeidBUy,  the  oonrt  ia  reqnired  toreriM  thendiagi  of 
tlM  loww  oonrt    iZ^yye  t.  Horde,  684. 

ASSIGNMENTS. 
See  BoMM^  1-3;  Ihsolvbiot. 

ASSIGNMENTS  FOR  BENEFIT  OF  CBEDHOBa 

L  Ctennux.  Voluhtabt  AmsaamESTB  worn  BsmiT  or  Cbsmiou  will 
Pass  An.  Pbuokal  PBomar  ov  AaazoHOB,  wherew  aitnated,  if  mad* 
aooording  to  the  lawa  of  the  domicile  of  the  a«rignor»  nnleaa  their  oper» 
tSon  IB  timited  or  reatrained  by  aomo  local  law  or  poli^  of  the  atate  iidMr« 
the  property  la  aitnated.    Hwrford  t.  Pakm,  686. 

%  AmoBifBinB  am  Pbrsohal  PnopxBTr  ton  BsmiT  of  Cbsmiou  abb 
OolrxBOUJn)  by  the  Vermont  atatnte  of  1862^  only  when  the  aarignor 
raaidea  in  Vermont^  and  the  aaaignment  ia  to  be  oanied  into  eflbct  tibere 
by  the  aaiignoea     /d. 

%m  FkMivjHuuf  DouHxruo  Ajwwbbb  to  Ouuvbu  AmoBBD  PBOfpBBnV  " niTo 
CSasH  aa  soon  aa  the  oame  may  oanvenienUy  and  properly  be  done^**  doea 
not  render  void  an  aaaiffmwnt  for  the  benefit  of  oreditora.  Snoh  a  pro* 
viaioa  ia  anperarc^gaitory  and  harmlaai.    OpcCen  t.  Petei^  122. 

4  SoiiVXMCr    OF   BBBfXOB,  BIXBBB   DT    KB    0!wV  EsiHtATIOir    OB  XB   FlOV, 

son  HOT  IwvAfiTPATB  HiB  Abbiohiibbt  of  hia  property  for  the  paymani 
ofhiadebta.    M. 

fc  Ibtjuitjon  of  Dbbi0b  to  HmiBB  ob  Dblat  Gbbditobs  Bbbdbbb 
AflBBSMifXBTi  FBAUinjxjnra  and  Toidy  bnt  that  intention  oannot  be  inferred 
from  tho  aolrenoy  of  the  aaaignor  any  more  than  from  hia  inadlYenoy.  Id, 

1  AaawBiiBHT  FOB  Bbbxfit  of  Gbbditobs  of  Psbsonal  Pbopbbtt  Sd- 
UAXBD  nr  Vbbmoht  BaQUiBBi  Ohahob  of  Po8BBHIDh»  in  order  to  plaoe 
tlia  property  b^ood  the  reach  of  prooeaa  againat  the  aaaignor,  although 
iho  aaaignment  ia  made  aooording  to  the  lawa  of  another  atate.    Bke  t. 

7.  OlUKaB   OF  FOiSBBBIOH    OF   PiBflOVAL   PlUiFBBTr  IB   HOT    EfFBOIBD  BT 

Mbbb  NomcB  OF  AnnivifBBT  given  by  an  aairfgnae,  for  the  benefit  of 
oreditora  to  a  third  peraon  in  whoae  poaaeaaion  the  propertj  waa,  ao  aa  to 
plaeo  the  pruperty  b^ond  the  reach  of  prooeaa  againat  the  aaaignor.  It 
that  the  aaafgnoe  ahonld  have  made  the  third  peraon  hia  bailee,  /d. 

BAIL. 

''  Fboof  n  BvuiBHT  OB  PltBTOiCFTiOH  Gbbat, "  in  Tana  bill  of  ri^^tib 
are  intended  to  indicate  the  aame  degree  of  certainty,  whether  the  evi- 
denoe  be  direct  or  oireamatantiaL  The  deaign  ia  to  aeonre  the  right  ol 
bail  in  all  caaea  except  thoae  in  whioh  the  facta  might  ahow,  with  reaaoa- 
aUe  oertainty»  that  the  priaoner  ia  goilty  of  a  capital  offBoaa.  MtCojf  y. 
Statep  620l 

BAILMENT& 

See  Cbzmibal  Law,  8;  Rin.BOADi^  L 
AX.  Daa  vou  Lxxvin— fio 
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BAKKS  AND  BANKING. 

L  WmntB  Bask  Depositob  Dkaws  Check  for  a  portioo  of  hk  dopost  fa 
fftTor  of  a  third  penoo,  and  upon  preeentatum  payment  is  refoaod,  the 
holder  may  reoo^or  of  the  bank  the  amoont  of  tho  eheckt  oaptadly 
where  the  bank's  charter  provides  that  it  "shall  reoem  money  on  de- 
posit^ and  pay  away  the  same  to  order  free  of  expense.**  Fogariim  v. 
Siale  Bank,  4ldS. 

&  Bavk  Bimjam  Fuhm  oir  Dkpobexoe  wish  Taoip  BvoiioncEirr  to  pay 
them  out  to  his  otdery  or  diedk  drawn  in  his  own  fsTOTp  or  in  favor  ol 
tiiird  persons,  upon  the  one  oondxtion  of  beiog  notified  of  the  aiistwupi' 
of  the  eheok,  in  each  manner  sa  to  free  it  from  danger  of  being  liaUe  te 
pay  the  same  amoont  twice.    Id. 

9^h.pAB  CAsanoL  OF  DxnDffDAinr  Bask,  proposed  by  letter  to  seD  plaintilb  a 
bin  of  exchange  drawn  by  B.  ft  Co.  for  five  thoosand  doQacsb  attfae  priee 
of  principal,  interesti  and  exchange.  Fbuntiflb  accepted  the  propositiaa 
by  letter,  forwarding  the  money  in  payment^  whieh  Lb  received  and  gave 
credit^  as  expressed  by  a  letter  to  plainti£EB»  indnsing  another  bill  made 
by  strangers  to  plaintiflh,  indorsed  by  a  stranger  "  withoat  reooiirae^''for 
five  thousand  doUars,  charging  therefor  the  same  price  propoeed  for  the 
Bi.  ft  Co.  bilL  In  this  letter,  plaintiflb  were  informed  that  the  B.  ft  Co. 
bin  was  gone,  adding,  bat  this  bill  "is  perfeetly  safe."  Flaintifib  replied 
by  letter  as  follows:  "  Yoor  favor  with  stated  inolosnre  is  reoeived,  and 
Is  very  satisfactory."  Haintiflb  exerdaed  aU  dne  diligence,  bat  failed  to 
eoOectthebilL  BM:  1.  Thattheactaof  theoashierLb,  inthistransao* 
tion,  are  to  be  regarded  as  the  acta  of  the  defendant  bank  by  its  agent; 
Si  Written  assorance  of  cashier,  which  aocoinpanied  faiU  sent  to  plain* 
tift^  that  the  biU  "is  perfectly  safe,"  amoonts  to  a  warranty,  or  repre- 
■entation,  on  part  of  defendant  in  the  natore  of  a  goaranty  the*  tiie  biD 
«M  eoOeotible.    8tmye»y.  Batik  <^0Me9ak,2i^ 

See  AonroT,  5;  OovfORMSuan,  11. 

BEia 
SeeWAOBBS. 

BILLS  OF  LADING. 
See  HioonABLi  iNnBUMma^  IS-UL 

BONDS. 

L  Whirs  Obugob  of  Bond  Patb  CEBraiir  Amouht  rBaaaas  nnder  prom- 
ise that  it  shall  be  indorsed  as  part  payment  on  the  bond;  bat  without 
snoh  indorsement  the  holder  assigns  it^  and  the  obligor  is  obliged  to  pay 
the  amount  of  the  bond,  he  cannot  recover  of  the  former  holder  the 
amoont  so  paid.    Decker  v.  Adatntf  66. 

%  BovD  OANiroT  BI  Lawfullt  AasiONBD  FOR  Mori  than  is  doe  npon  it^ 
so  sets  give  the  assignee  any  right  to  demand  more  than  ie  dne.  Inpay- 
ing  it^  therefore,  the  obligor  is  entitled  to  a  dednotion  of  any  payment 
which  he  may  have  made  to  a  previoos  holder,  whether  indorsed  upon 
the  bond  or  not.    Id. 

IL  HoLDBR  OF  Bond  Who  AasiGVS  It  for  more  than  ie  doe  thereon  is  liahle 
to  the  assignee  for  the  defioianpy.   Hie  ri^t  of  aotion  ia  in  the 
and  is  an  unassignable  righk    Id. 
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IL  MmnonAL  Bons  n  Aid  or  RAn.iiftAi>  abb  nor  OomasaiAL  Pi 
BaBMyl^vi]%  and  evaa  in  tlie  handa  of  Innnoant  and  remote  porobi 
are  aabjaet  to  tha  aqvitiaa  ezistaig  against  tham  when  in  the  handa  of  the 
fiiat  pmohaaen  from  the  company,  and  the  intereat  ooapona  are  aabject 
to  the  Hune  eqoitiea.    Diamomi  y.  Lawrmn  Oomtyf  429. 

§k  TxiuaBABEBB  OF  MuvxoiPAL  BoHDa  lasoMD  nr  Aid  <w  Raduuiad  are 
boond  to  take  notioe  of  the  Um  nnder  which  thay  were  iaaoed.    /d. 

••  PAnOT  09  MuiriCiFAL-AID  BoifII6  WILL  Bl  BlIlOBOBD  OKLT  to  the  es- 

tent  of  the  money  which  they  brought  to  the  company.    Id. 

See  CoBPOBATioir8»  24,  28. 

BUILDINO  ASSOdATIONa 

L  IinEALuiaDras  Paid  oh  Stock  bt  Mbmbbb  of  BuiLDDro  Abmksaxiob 
are  not  paymente  npon  a  mortgage  doe  from  the  member  to  the  aeaoflii^ 
tion,  although  for  lome  pnrpooea  they  haTc  been  treated  as  soch  by  tha 
eomti.    Noiik  America  BuUdmg  As^n  ▼.  SvUont  849. 

&  iBRALUiBRn  Paid  on  Stock  to  Bcilddio  Association  by  one  of  iti 
memberB  after  the  trial  of  an  action  of  the  association  against  snch  mem* 
bar,  and  after  judgment  had  therein,  works  an  estoppel  against  such  aa* 
sociation,  and  it  cannot  afterwards  daim  that  said  stock  was  treated  in 
said  caae  as  ao  mnch  money  paid  on  the  member's  loan  to  the  association, 

td. 

%  Mbasubs  or  Damaobb  nr  Action  aoainbt  Buildino  Amooiation  for 
wiongfnlly  refasing  -to  permit  the  transfer  on  its  book  of  certain  shares 
d  its  stock  is  the  som  paid  on  said  atock  as  dnea  and  interest  thereon 
the  time  of  the  aereral  payments.    M 

BUBDEN  OF  PROOF. 
See  Nbquobbo^  8. 

ClfiRTlFlCATES  OF  DEPOSIT. 
See  NaoonABLB  iNBiBmiBMia,  3^  4^  18^  19. 

CHBCK& 

Abitabcid  OB  Obboks  of  Onb  Who  has  Otbbdbawb  nm  Ao> 

OOOBT  will  be  FSguded  as  an  ordinary  loan.    BoA  Skmt  Bmk  ▼•  Skit* 

wmd,mk 

See  Banks  and  Bankibo. 

0H06BS  IN  ACnON. 
See  iNSOLTBBor. 

OOlOf ON  CARRTBRa 
Sea  Railboadb,  I,  0. 

CONDinONa 
See  CoBTBACxa,  3;  WiLia»  17. 

OONSTirunONAL  LAW. 

I.  LlQWiiiTPBB  KAT  IkPOBB  TaX  ON   LOGAL  DDRBIOr  10  PaT  BOB  POBUI 

iMFBOVBMBinp  AUUUDT  Madb;  and  snch  action  interiarss  with  no 
tracts  and  ditaste  no  vested  ri^ts.    SchaUe^  ▼.  Cowwcmaesift,  8B9. 
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%  LmisLATiTBB  If  AT  Pas8  RvRosPBCiTyx  Laws  AjTBCTmo  PBinmro  Suifi 
giying  new  remedies,  and  modifying  old  onet,  or  removing  impedim—li 
in  (he  way  of  legal  prooeedinga;  provided  that  each  lawa  do  not  Tiolala 
the  oooatitntional  prohibitions.    Id, 

%  Uhtted  Statis,  in  its  PouncAL  Capagztt,  mat  Ertxb  nno  Contbacb^ 
take  bonds,  reoeive  real  or  other  property  as  security  for  debts,  and  the 
like,  in  oases  not  previously  provided  for  by  law;  and  no  l^gislativs 
anthorisation  is  required  therefor,  but  the  power  exists  as  incident  to  tke 
general  right  of  sovereignty;  the  government,  as  a  body  politic,  beiog 
anthorised,  within  the  sphere  of  the  oonstitational  powers  oonfided  to  it| 
and  through  the  instnunentality  of  the  proper  department  to  wliiob 
those  powers  are  oonfided,  to  enter  into  contracts  not  prohibited  by  law, 
and  appropriate  to  the  just  ezerdse  of  those  powers.  Dihet  v.  Jiitterp  67L 

L  Star  UNDOuirnu>LT  baa  Capacett  to  Taui  bt  Dbkd  ok  Dxtis^  and  a 
release  to  it  by  a  grantee  of  land  will  be  operative  and  efieotnal  to  divest 
the  tiUe  of  the  grantee.    Id, 

C0NTBACI3. 

L  OOKTBAlOn  ABI  TO  Bl  iNTKBntmD  BT  ABCBBTAZHIHO  RbAL  laTKHTIOll* 

OF  Pabtoes  thxbbto,  according  to  their  stipnlatioos;  bat  in  the  absence 
of  stipolations,  or  where  they  are  ambignoos,  the  tme  sense  of  the  word* 
used  should  be  ascertained,  and  what  ought  to  be  impUedv  in  order  ta 
give  them  their  tme  and  full  effect.  For  this  purpose  custom  and  nsag* 
may  be  resorted  to.     WOUarnKmr,  Smith  amd  Walbar,  47B. 

%  OoiimfFOBANBOUS  PABOL  UlTBKBSTANDXKO  CANNOT  BB  SbT  UP  tO  COMtn^ 

diet  or  vary  the  terms  of  a  written  agreement.    Di>wiuB  v.  WkUe,  731. 
IL  Onb  Who  Pbevbntb  Pbbiobxanob  of  CJdndition,  or  makes  it  impoesiliU 
by  bis  own  act»  shall  not  take  adnntage  of  the  aen-perConnaiiee.    Oaf^ 
Fear  d£,  Hatk  Co.  v.  WUeox,  260. 

flee  CoNRiTunoNAL  Law,  8^  4;  OcwFOBATiffimi;  Daxaozs,  S,  8;  Dbbds,  4^  6t. 
MiBTAXB,  2;  PLBAniNO  AND  Pbaohgb,  4^  6;  Salbb;  Usubt;  Wabbabtt. 

CX)NTRIBUTOBT  NBGUOENGB. 
See  Nbqugbnob. 

'  CX)PABCENART. 
See  Co-TENANOT,  6;  Bstatbb,  1. 

00RPORATI0K& 

L  8VB8GBIBBB8  TO  COMMON  FuND  lOB  CoMMON  PuBPosB  beooms  an  sssoris 
tion  of  persons  united  for  the  carrying  out  of  such  purpose,  as  soon  a* 
the  stipulated  amount  of  money  has  been  subscribed;  and  such  act  o^ 
association  involves  an  agreement  to  organise  for  the  purpose  contem- 
plated.   MkiMoro'  Academy  v.  Bobinttm,  421. 

f.  Bach  Subscbiftion  to  Common  Fund  for  Common  Pubfwb  is  oontrad 
by  each  associate  with  his  feUows,  in  consideration  of  similar  contracts 
by  them  to  contribute  to  the  common  fund  the  amount  subscribed,  and 
when  the  full  sum  is  subscribed  and  the  association  organiaed,  raises  a 
duty  and  liability  on  the  part  of  each  subscriber  to  pay  the  sum  sub- 
scribed.   Id, 

I.  QlOANIZATION  BT   LbQAL  INOOBPOBAXION  OF   PEBSONS  WbO  HAVE    SUB- 

aoBTiiBT>  to  a  common  fund  for  a  oommcn  purpose^  when  regulariy 
accomplished  by  the  common  consent  of  the  associates,  constitutes  the 
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Mfporatioo  ibo  tnie  tad  only  organiiaitiiin  to  which  MUieriptioiai  u«  tp 
be  paid,  and  the  proper  and  legal  party  to  demand  and  enforoe  their 
payment.    Id. 

4.  Ih  AonoRs  on  SuB80BZFTn»8  TO  OoxKOir  FnffD^  where  the  amnniitwi 
legally  inoocporate,  the  prooeeding  ihoold  be  in  the  name  of  the  corpora- 
tion; bat  if  the  nameo  of  the  tmeteea  have  been  added  aa  partiea  plainr 
tifl^  an  amendment  may  be  allowed  ao  aa  to  permit  the  oorporatum  to 
appear  aimply  by  ita  cotporate  name.    idL 

&  CkmPOBATioN  OAX  Maxb  No  Ofxsrtjjn  sot  Kao— akt,  either  diveeHj 
or  indirectly,  to  enable  it  to  wuwer  the  pmpoee  of  ita  cireaticaL  9otk 
Mper  Sank  Y.  Sherwood,  W9. 

t.  OoRTRAior  OF  OoitvoEATnm»  FonDov  10  Pummw  or  ol^eet  of  ifti 
tion,  iayoid.    Id. 

7.  Ck>BFOBATioN8  icAT  RBOBr  TO  Vbual  akb  Oomvmmibot  MiAin  ov 
ODmro  P0WSR9  Obastxd.    JiUU  t.  Cfleamm,  721. 

H  OoBVOBATiov  n  LuBLB  lOR  Cabslob  oe  Wbohovitii  Act  09  m  Aom^ 
if  the  act  be  done  in  the  dne  conrae  of  the  bnainaaa  of  the  coq^ccaiii% 
thon^  the  i^pointmatt  of  the  agoit  be  not  nndar  aaaL  N,  T.  S  W. 
PriMig  STACo.r.  Ihyfmrg,  838. 

t.  Baonns  Bon>  Oqrvoiatiov  whsr  Tknr  abb  Gxw  bt  m  Otmaum 
for  monqr  reoeiTed  by  them  for  the  oorporatioii  from  a  member  in  the 
ocdinaiy  ooorae  of  the  bniineaa  of  the  corporation^  and  eapedaUy  ao 
when  th^  are  contained  in  »  book  fnmiahed  for  that  porpcoe.  The  fact 
that  it  oontaJna  receiptB  for  Tarioaa  daaaae  of  paymenti^  aoch  aa  dnea» 
ifaiea,  intereat,  etc,  doea  not  alter  the  mlCi  North  Amertcok  Btdldk^ 
AMo*n  T.  StiUon,  849. 

Ml  Oobpobatiok,  though  wxibodt'  Powbb  to  Mabh  Kotb  iob  m  Owh 
Dbbt,  iCAT  BaoBiTB  NoTB  OF  Katdbal  PKBflOH,  and  it  will  be  good  in 
the  handa  of  an  innocent  holder,  though  receired  for  an  nnaathoriiad 
porpcoe.    BtufU  ▼,  Walker,  709. 

11.  TEABarxB  u  Vaud  wbbbb  Owvbb  of  Bahx  Stock  ddivera  a  certifi* 
cate  thereof,  with  an  indefinite  power  of  diapcoition,  in  Uank  to  her 
agent,  who  repreoenting  it  aa  hiaown,  traoafera  the  oertificate  and  power 
to  a  pnrchaaer  in  the  cooxm  of  bnaineaa  aa  payment  for  a  loan.  Stale 
Banky.  Coos tt  Co.,  4SS, 

15.  Ck>BFOBATION,  IN  TaBIBO  MORIOAGB  TO  SBOUBB  BbBT,  0  BOT  DbaLXBO 

IK  Land^    Blunt  ▼.  Walker,  709. 

18.  OOBPORATION,  THOUGH   MOT  EmTOWBBBD  TO  HOLD  ABD  DbAL  IB  RBAL 

Ebtatb,  may  yet  acquire  and  tranamit  title  to  it^  aa  an  incident  to  ita 
powers  to  make  genml  oontracta  toaohing  a  partioalar  bnaineoa;  and  ao 
also  of  a  corppration  whcae  charter,  in  ezpreaa  worda,  prohibita  dealing 
in  real  eatate,  for  a  corporation  whcae  charter  is  merely  ailent  on  this 
point  ia  impliedly  prohibited  to  the  aame  extent.  Id, 
14.  BrocK  SusacRiTTiON  nCoNTBAcr  bbtwbbb  Oobvobatiob  ob  Obb  Sidb 
ABD  SqBSGBiBKR  ov  Othbr,  and  ooorta  will  enloroe  it  lor  or  against 
either.    Id. 

16.  COBFOBATIOB  WITH  POWEB  TO  MaKB  CoBTBAOT,   AND  BOT  BBSTBipTBD 

.  IB  Mabnbb  of  making  it,  aa  to  aoch  contract  stands  on  the  aame  footing 
aa  a  natoral  person,  and  may  adopt  any  mode  calcnlated  to  accompUsh 
.    it  which  the  individoal  ooold.    Id. 
18.  Powbb  Oobfebbbd  bt  Chabtxb  utqb  DntBonna  to  Dbqiixb  Tmi^ 
meaner,  andproportiona  in  which  the  atockhclden  ahall  pay  for 
raapectireshareaaothcrizea  them  to  giro  a  sobacriber  credit.    Id. 
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17.  &AiLBdAj>  OoKPAirr,  nr  Gabbtdio  out  Ebtrkfbisb  anttioriied  by  ili 
diaiter,  has  power  to  Msign  iti  ttoek  nilMeriptioiis.  Dowitk  v.  J7ooMr« 
780. 

lil  Gaoi  of  Dowim  w,  Hoomt,  ajkte,  p.  TSOt  foUowod  m  to.rii^t  of  nil- 
road  oompuiy  to  aidgii  stock  labMariptioiM.    Dowmk  ▼.  WMie^  731. 

19.  SKoun  AaBBUfBHT  WITH  Railboad  Compaht  tbat  Stook  SuascBip* 
TBcm  OF  Ddsnuaht  was  Mibblt  to  bf  Coildbablb  m  a  frtnd  vpoa 
other  eabeeriben  of  etoek,  and  ia  not  a  defenae.  Tlio  written  sabaor^- 
tion  ahoold  be  enf oroed  without  regaru  td  aooh  aeoret  agreenMnt.    Id. 

A  Baizjmud  Ck»ifPAinr  MATDnron  OF  in  Stock  TO  8uB8QBiBBBav(^aDii^ 
and  take  aa  aeooritj  the  note  and  mortgage  of  the  aafaooriber,  whflfo  Ike 
company  ia  anUwriaed  bj  iti  diarter  to  receiTe  anbaor^ptiona  to  ita  capl- 
tal  etock  fai  the  manner  in  which  sodh  corpcfatkna  nanally  are.  Bkmt 
T.  Walter.  709. 

fL  Razlboad  OoBVOBATiOB  n  Bor  PBOBiBmD  fBOH  Takivo  Kan  AB» 
lioBTOAOB  A8  SiuuKiTi  f OT  »  debt  by  a  proviskm  of  ita  charter  tiuit  it 
■hall  not  hold»  pnrehaae,  or  deal  in  any  landa  oilier  than  andi  as  are 
neceaoary  for  nae  in  the  running  of  the  road.  Sncii  proviaica  ia  intended 
to  prohibit  the  corporation  from  pnrehaaing,  *»^'*^g,  or  dealing  in  real 
estate  directly,  and  in  a  manner  unconnected  with  the  Uwfol  and  proper 
management  and  control  of  iti  affiura  andbneincaa;  and  itia  notdeaigBed 
to  prevent  ita  acquiring  an  intereat  therem  jnddentally,  wheoaver^  in 
the  proper  eararciae  of  ita  powers,  it  beoomee  neoeaaary  for  it  to  do  so  in 
order  to  protect  ita  legal  rights.    ItL 

tl  Whbbb  CkxBPOBATiOH  n  FLAmmF  in  an  aotum,  it  need  not  be  alliged 
in  the  complaint  that  plaintiff  ia  a  corporation.  Obrtrol  Smik  qf  lfe»- 
eoMia  ▼.  KnowUtm,  709. 

tt.  Ractxcation  bt  Mdhkopal  Ck>BP0BAXxoB  WILL  GiTB  Vaubiit  t» 
Aon  Uhauthobizbd  at  the  time  of  their  perfonnance,  becanae  the  ehai^ 
ter  had  not  yet  been  pabliahed.    MUU  y,  Cfleamm,  121. 

9k  Cm  HAfl  AuTHOBirr  to  Bobbow  Mohbt  abp  Iwdb  mBoaffpaTJUuapuB^ 
in  the  abaenoe  of  any  restriction,  aa  inddental  to  the  ezecntkm  of  tiie 
general  powers  conferred  by  the  charter  to  pnrcliaae  fire  appaista%  oeno- 
tery  gronnda,  to  establiah  markets,  and  to  do  many  other  Hiingi^  Cor  tiie 
ezecntion  of  which  money  woold  be  neoeaaary  aa  a  meana.    Id, 

Wk  MUBIOIPAL  OOBPOBAHON  APTHOBIBKD  TO  OOBTEAOT  DBBn  ABP  RjLBUUTB 

UvixBBTAKiNas  Bbquibiho  Mqhbt  may  borrow  momqr  for  thoee  por- 
poses  and  issne  its  bonds  or  other  ohligationa  therefor  withont  any  dUeet 
statntory  anthorimtion;  and  the  hat  that  on  preriooa  oocaakma  atatntsa 
hare  been  paased  anthoriiing  snoh  issnancea  of  bonda  ia  not  ooBflinaivn 
that  the  corporation  haa  not  aoch  anthority  independent  of  atatnte.    Id, 

SOL  OONIBBBXBG  POWBB  OF  TAXATION  UFOB  MUBIQIPAL  OOBFftBATKMr  dooa 

not  deprive  it  of  the  power  of  borrowing  mon^.    Id, 

tt,  UBDBBOlTTCKABTBBPBOVroZNOTHATCkminXBCkNIBCaBBAUiOQflnBt 

of  mayor  and  twehre  aldermen,  and  that  a  Fote  to  levy  a  tax  ahaQ  be 

paaanii  ly  two  thirds  of  the  membere  eleot»  themayorianottobeoeuBtsd 

in  the  nnmber  of  which  two  thirds  most  be  taken,  bnta  two-thirda  Fote 

of  the  aldermen  ia  aofficient.    Id, 
ML  Failvbb  to  Kuwowi  Powbb  Tested  In  a  nnnioipal  corpotntkm  by  a 

atatnte  doee  not  render  aoch  corporation  liable  for  damafsa  oooarioBsd 

by  soch  failure.    Ocurr  r.  Northern  lAbertiu,  842. 
Ml  BiOBV  TO  Ebbot  Sbwbbs  and  other  drainage  workagiven  to  a  mBnlelpal 

coaporatioo  doee  not  impoee  a  duty  to  erect  theuL    Id, 
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SQL  B»B?  nr  CmsBf  to  PSBVosMAiroi  ov  Aor  Impoob  Dirrr  npon  the 
cOosr  who  isanthoriied  to  perform  it^  bat  where  the  ij^t  depnds  «po« 
the  grent  of  en  anthority,  and  that  anthority  la  diaerirtiiooai7»  no  kfri 
duty  la  Impooed.    Id, 

91.  QunvAvoi  Ma2>b  Null  axb  Void  los  Waitt  of  Bjkxxbdoio  mat  bb 
1Cai»  Valid  and  faindnig  by  act  of  the  l^gialatDra.    S^adqf  t.  Onh- 


8ae  AoiiKrr.  8;  Bnumio  Aaoauxrom;  Hiobwasi^  I^  10|  Scafimi  ov 

LncncAsioKii  SuBtQBifnfnra. 

008T&L 
See  guwwMBi  ahd  AsmxnnusoB^  Ml 

CO-TBNAKOY. 

1.  Qmi  TmAST  or  Gomfoir  icat  IfAnrcAiir  Sun  AOAimRF  bd  Oo^tmuwt 
who  haa  oaed  and  ooeupied  the  whole  of  the  onmmnn  iirvpei't^,  lor  as 
aoooimt  of  the  rente  and  proflta.    Arfy  ami  H^  ▼.  JVted;  640. 

%  WBBf   PBOPIBTr  OWMSD   BT  SkVXRAL   TlNAim   IN   CJOMMON    IB   UbID 

AUD  OouuHED  BT  Ohb  oult,  the  properly  being  of  anoh  a  nature  as  nol 
to  admit  of  iti  use  and  ooonpatum  by  aefenl,  or  when  the  property^ 
though  oapaUe  of  nae  and  oooopation  l^  aereral^  ia  yet  ao  need  and  ooea« 
pied  by  one  aa»  In  eflM^  to  ezdnde  the  othera,  he  reeeiTea  more  than 
eomea  to  hia  Jnat  ahare  or  proportion  within  the  meaning  of  the  IHxgiaia 
etetate^  and  ia  aooonntable  to  the  others.    Id, 

Sb  Tbbaiit  nr  CoMMOir  Who  Oooittibs  aitb  Ubbb  Wholb  ov  OoiaRHr  PMir> 
BBTT  himself  la  liable  to  Us  oo-tenants  for  a  reasonable  rent  thersfer  In 
the  oonditiflp  in  which  it  was  when  he  took  possession.    Id, 

4.  Imtbbbbt  bbould  bb  Paid  bt  Ooodftivo  Tbnabt  or  OommaB  npon  the 
rents  f oond  to  be  dne  from  him  to  his  oo-tenants.    Id, 

&  Ohb  Tdtabt  nr  Common  of  Land  oannot  Maintain  Tbbbpabb  Q0abb 
Clatoom  F^tBOiT  against  another  for  entering  npon  the  oommonproperty^ 
olaimtng  exdnaiTe  ownership  of  the  whole,  sad  ontting  and  oanyinf 
away  all  the  timber  thereon.     Waii  t.  Bkkardmm^  922, 

••  Joint  Tbnantb  and  CJopabobnbbb  Stand  in  Confidbhtial  Bslasionb 
nr  Rboabd  to  Qnb  Anothbb'b  Intbbbbt,  and  are  not  permitted  in  eqnity 
to  aoqnire  an  intersat  in  the  property  hostile  to  that  of  the  other;  thsra- 
fore^  a  pnroliaae  by  one  of  an  inonmbranoe  on  the  joint  estats^  or  an  ont- 
standing  title  to  it^  is  held  at  the  election  of  lus  oo-tenants,  within  a 
leaaonable  time^  to  imue  to  the  eqnal  benefits  of  all  the  tenants,  npon  a 
oonditian  that  th^  will  oontribate  their  respeotiTe  ratios  of  the  oonsid- 
sration  aotnally  paid.    BoberU  ▼.  Tkom,  662. 

7.  BvLB  that  Qnb  of  Two  Tbnantb  nr  Common,  Wbo  AoQunaB  BanaMm 
OoTBTANDnro  TiTLB  mnst  hold  it  in  trust  for  the  other,  npon  that 
other  paying  his  proportion  of  the  parchase  ■  money,  only  appliee  wfasre 
the  interest  aooniea  nnder  the  same  instmment^  or  act  of  the  parties  or 
of  the  law,  or  where  th^  haire  entered  into  aome  engBgaoMBt  or  nndsr 
BtiBiilBg  with  one  another.    Id, 

See  Ebxaxbb,  1;  Pabxiiioiu 

OOVSNAKTS. 

TBCMraB  OoTBNANT  BB  WITH  Two  (»  MoBB  J01BIX.T,  it  shall  be  talBSB  to 
be  sefsral,  and  eabh  of  the  oorenanteea  may  bring  an  aotisn  for  tiie 
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breach,  and  for  hu  partioalMr  damaga,  if  tha  interaft  and 

of  each  if  wTaraL    ThaiiiaertionoroiiiiMUmof  wcfdaof 

BO  diffiBraioa  aa  to  the  ooTeiiaataee»  thto  actum  in  all  caaaa  fioOawn^  tha 

intareat^  withoat  regard  to  tha  wocda  of  the  oovananlb    JJUh  r*  MM$, 

S76. 

GREDITOBS'  BELLa 

OkmnosB*  Bill.— Equiit  will  Allow  Crbdrok  who  haa  faflad  to  prea—l 
and  proTa  bia  demand,  before  tha  day  appointed  in  ^e  ofdar  ealHag  in 
araditon,  to  come  in  with  hia  cUixn,  at  any  time  befofe  tiia  aetaal  dia- 
tribution  of  tha  aaaeta,  npcn  hia  contribating  hia  fair  proportion  ol  tha 
axpenaea  of  the  anit;  bat  the  creditor  ia  not  entitled  to  protection  if  ha 
ia  guilty  of  ladiaain  filing  hia  petition.    Jb  parte  Ifa^kr  r.  SiwMK  4SI. 

CRIMINAL  LAW. 

!•  JxDKmtMVt  ion  Cbxmb  or  Aooubabt  bxpobb  Faot  to  the  oonmuBaion 
ef  a  felony  cannot  be  anatained  nnleaa  tha  guilt  of  the  principal  felon  be 
eatabUahed  aa  well  aa  the  guilt  of  the  defendant  aa  acoeanxy.  Hie  aaa- 
feaaicn  of  the  principal  felon  aa  to  hia  goilt  ia  not  admiaaihle  aa  avidanoa 
againat  the  acoeanxy,  it  being  aa  to  him  heanay  eTidence.  Ogdem  ▼. 
State,  16L 

t.  To  Oosmrmm  Labcsnt,  there  moat  be  a  treapaaa  in  the  taking,  and  tha 
thief  mnat  take  the  property  ammo/uraiuiL    RMmam  ▼.  Statef  487. 

IL  Bailu's  OoNYXHSioii  OF  Pbofxbtt  Si  SOT  LABonTT,  prondcd  be  takea 
the  particular  thing  bailed.  But  if  a  carrier  opena  a  bale  or  package  of 
gooda,  or  pieroea  a  Teaael  of  wine  and  takea  away  a  part  thereof  it  will 
conatitute  a  larceny,  for  here  the  aainme/unmdi  ia  manifeat.    Id, 

4.  Faoib  OoNanTUTiKo  Labcsnt  Aim  Sbowzvo  DomvonoN  betwuh  Tmm^ 
TABS  AND  Labobnt.— A  left  hia  trunk,  unlocked,  and  in  which  tfaarf 
waa  money,  with  B^  telling  him  to  keep  the  room  aeonred-  In  A'a  ab- 
aenoe,  B  took  a  double  eagle  and  applied  it  to  hia  own  uae.  Thia  waa 
held  to  be  larceny.  If  the  money  itaelf  had  been  handed  to  B  to  keep 
aaf  ely,  and  ha  had  applied  it  to  hia  own  uae,  it  would  have  been  only  a 
treapaai^  but  here  tha  trunk,  and  not  the  money,  waa  left  with  him.   Id. 

H,  Labobnt  n  OoMMiTzxD  BT  Okb  Who  Obtairs  PoasBBaiair  of  Psbbobal 
FB0FBBT7  BT  QoBBBNT  OF  OwBBB,  under  the  pratenae  of  hiring  it  for 
a  temporaiy  puxpoee,  when  in  fact  he  intenda  thereby  to  wholly  deprive 
the  owner  of  it^  and  he  actually  puta  it  to  a  different  purpoee^  althoogh 
he  doea  not  aeH  or  diapoee  of  it.    State  ▼.  ffumpkreiff  60S. 

9L  Whbbb  Onb  Allbobd  to  bb  Dbaf  aitd  Dumb  fbom  va  Bdexh  n  An- 
BAXGNBD  FOB  MvRDBB,  it  ahould  be  left  to  a  jury  to  determine  whether 
he  ia  of  unaonnd  mind,  incapable  of  nnderatanding  the  charge  againat 
him,  and  the  nature  and  purpoae  of  the  trial,  and  hia  ri^ta  therein.  If 
the  jury  find  theee  iaanea  in  hia  ftbTor,  be  ahould  not  be  placed  upon  hia 
triaL    State  r.  ffarrie,  272. 

7.  To  iDBiniFT  Chabbbd  Bomn  as  Tho8b  of  MnsDiQ  Womav  SunoaiD 
TO  HATB  BBBN  MuBDBBBD^  it  ia  Competent  to  ahow  that  oertain  hair- 
pina  were  found  with  tha  bone%  and  that  the  woman  waa  in  the  habit  of 
wearing  each  pina  two  or  three  years  before.    State  ▼.  WUUame,  248. 

IL  COBFUS  DbUOIX  ICAT  BB  PBOTBD  BT  PRBSUMFUVB   OB   GiBODMBABTUL 

BvxDBNCi^  but  it  must  be  strong  and  cogent.    Id. 
9.  iHDioncBMT  FOB  MuBDBB  IS  SuFFidBHT,  where  it  chazges  that  tiio  nmrdsr 
waa  done  "in  aome  way  and  manner,  and  by  aoma 
and  weapooa,  to  the  jury  unknown.**    Id. 
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Ml  Omct  or  Fikmv  d  to  Brabubh  Actital  Mauoi  towakds  Draim^ 
»t  tiie  time  of  the  kflling,  which  prompted  the  •ocmed  to  the  omrnniMiflii 
of  the  deed.  Snffioienpy  of  the  evidence  to  eetabUah  it  is  determined,  aa 
that  of  eay  other  6tot»  by  iteeflBact  to  reaeonehly  entie^  the  mind.  ifeCbf 
r.  Stated  620. 

U*  Wbibx  Faoii  Tihb  to  IfarrABi.iini  Duikbiht  Oohoi.usion8  aa  to  th* 
kind  of  malice,  whether  expreee  or  implied,  if  freeh  pfo^ooation  intenrenee 
between  the  preoonceived  malice  and  the  death,  it  will  not  be  presuned 
that  the  killing  was  open  the  antecedent  malice;  bat  although  it  will  nol 
be  presomed,  it  may  be  prored  to  haTe  aetoated  the  person  in  the  kill- 
ln|^  by  the  dzeomstanoes  and  facts  in  the  case,  notwithstsnding  the 
fr6sh>  proTocation*    Id, 

IS.  BzvsBHikL  FAon  ASH  GntouiurrAiroiB  IrnxBUiiHo  DnuH  to  Tm 
Lm  OF  Pebsoh  Slaxh  may  tnnspire  at  the  time  of  the  killing  as  well 
ae  before  that  time.    /dL 

lib  DminnoH  of  "BxFsns  Mauob"  as  given  by  Blackstone,  adopted  by 
coort  as  correct,  namely:  ''Express  malice  is,  when  one  with  a  sedate 
and  deliberate  mind,  and  formed  design,  doth  kill  another;  which  formed 
design  is  evidenced  by  external  drcomstanees  discovering  that  inward 
intention,  as  lying  in  wait^  anteoedent  menaces^  former  gmdges,  and 
concerted  schemes  to  do  him  some  bodily  harm."    Id* 

14.  (hfB  n  OuiLTT  OF  Assault  with  Lrmrr  to  OomiT  Raff;  if  he  lays 
hold  of  a  woman  with  the  intention  of  having  sexual  interooaise  with 
her  against  her  will,  and  she  resists  for  a  time^  bat  ultimately  yiilda. 
SUxte  V.  HarUgan,  609. 

Uk  FoBOXBT  nr  Siomiho  Kaxf  to  Obdsb  fob  Goods.— Where  code  de- 
clares that  "  forgery  is  the  fraudulent  making  or  alteration  of  any  wilting 
to  the  prejudice  of  another's  right,**  it  is  forgery  to  sign  another's  name 
to  an  order  for  goods,  without  authority,  and  for  the  fraudulent  purpose 
of  obtaining  the  goods  on  the  credit  of  the  party  whose  name  is  forged; 
See  Code  of  Tenn.  1858,  sec.  4718.    HcUe  v.  StaU,  488. 

lib  Aoobftangi  of  Foboxd  Obdbb  FOft  QooDS  IS  Unvicfsiabt  to  Mau 
out  OmarsB  of  Fobgbbt.  It  is  enough  that  the  fcaudulent  intsnl 
exiBted,  and  that  injury  might  have  resulted  from  an  accomplishment  d 
the  forger's  object     WaiUm  v.  Slaie^  14  Teon.  877,  overroled.    Id, 

See  Bail. 

CUSTOMS. 
See  CoMiBAion^  1;  Nbooiiaiiiji  iHsntuiODns,  11. 

BAMAOES. 

t*  MsASOBX  OF  Pamaoxs,  fjx  an  action  against  the  proprietors  of  a  newspa- 
per for  neglecting  to  insert  an  advertisement  of  a  publio  sale,  for  vrhieh 
tboy  had  collected  the  publication  fee  in  advance,  ii  the  sum  paid  them 
for  such  pubUcatjop,  if  there  yras.  no  fraud  on  their  part  Speculativf 
damages  are  too  rempte.  .  EiaenloJir  v.  Svjain,  328. 

\  DaVAOXS  FOB    BBXA0H  OF  CONTRACT  MUST  BX  PbOXDCATB  pOirSBQUBirOB 

OF  '^wtA^m.    A  poesible  loss  is  not  sn£Scient  ground  for  compensation. 
Adam  Express  Co.  v.  Egbert,  Z82, 
K  Loss  OF  PBorars  Which  must  havb  Rbscltxd  fbom  Fulfillmbbt  of 

contract  may  be  compensated  in  damages.    Id. 
4,  Waiiajbm  C  Sxpbbss  Cquba^j  to  Dbuvxb  Abchjtbctubai.  Pi4^r  Vj 
-  which  the  sender  thereof  i«  prevented  from  competing  for,  t^  prKqkium, 
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mnlti  in  a  proodmate  lorn    thg  Ion  of  opportaai^  to 

•oeh  km  the  Moder  may  raoow  damages.    /dL 
i^  horn  ov  OppoBTmriTT  to  OoMnra  vok  Pbbb  n  Suob  horn 

BHmLB  In JxmxD  Pabtt  to  Komduj;.  Damaosb;  but  to 

aotoal  injury  most  be  proved.    Id. 
too  Ahouls,  1;  BcrxLDZHo  AaaoCTATiow^  8;  Oobpobahoh^  88; 

DoKAiNy  8-6;  ExMOOTtovB,  12;  IinusAirai^  1-4;  NMuaBna^  IS;  Qixav> 

TUM  liKBUir,  2;  IkuKAAPHB^  2;  4^  6;  Tbbpah^  1,  2;  Wixbavr;  M^ 

14;  RAiLBOAn»2. 

DEBTOR  AND  0B1EDII0&. 

Wbibx  BmDsnT  of  Moboubi  IkAirannatiD  All  an  HioonBDtj»  Fn^ 
mrcnu  to  his  wif e^  Ua  auhaeqnent  aota  in  mofmg  to  FannayhraniA  wUk 
hia  wife»  and  there  eontnuiting  debtii  would  not  dafaat  the  wife's  tilla 
aa  againat  aoch  Pennaylvania  orediton»  nnleaa  it  waa  ahpwn  that  anah 
tranaactjon  waa  intended  aa  a  frand  on  them.    Md  ▼•  Onifp  444b 

flee  AanovMBiTe  itm  Bmur  ov  OuMsamBai  BnHvnomi  Dauui  a>9 

Obiditob. 

PEDIGAHQN. 
6ee  HiaHWAn»  1»  2: 

DEEDS. 

1.  AourowLBDoionT  or  Dms  nr  BABOinfOBy  of  tiienoiplkAoC  tkeoai^ 
aidaration-nioniqyy  ia  a  bar  to  an  action  at  law  for  the  piir<iiiaeu  iBeae/. 
MemteHkaUr.  PariA,  260. 

f.  Puiosn  WILL  Pan  vr  Dsed^  wbbui  Tbmt  abb  Dmimbbp  as  ^'aiy 
honae  and  lot  in  the  town  of  Jefhraop^  in  Aaho  eoonty,  Korth  Oaralin^'' 
if  the  grantor  haa  a  hooae  and  lot^  and  only  one  in  that  town.  Hie  de- 
aeription  ia  anffieient^  beoanae  there  ia  no  patent  amMgoity  in  iL  Oar* 
mm  ▼.  Ra^,  2ffl. 

Sb  OoamBuonoH  ov  Dbbd  n  iob  Ooubt.    /dL 

4.  To  DbEBBKINB  WHBTHBB  IllRBUlfBHTIB  TO  OmUXB  ^  IlOIBDUXB  OOV* 

TBI AB0B  or  only  aa  ezeontory  oontraot^  the  eonrt  will  look  to  tke  inlwi 
tion  of  the  partiea,  and  thia  ia  to  be  aoo^  ior  in  ev«fy  part  of  tiie 
eontract    StewaH  t.  Lmtg,  414 

6w  ImntUllBRT  IB  HOT   PbSBBNT   {kaFVWTASOB,  BUT  n  MBBBLT  BZBOOTOBT 

OonTBAor,  thoQgb  it  oontaina  the  worda  of  praeant  aaanzanoe^  "dolb 
and  bath  by  theae  preeenta  granted,  bargained,  aold,  and  teever  qnit- 
daimed,"  eto.,  if  it  be  informally  drawn;  oaUed  by  the  pertiea  an  i^ree- 
ment;  expreaaed  to  be  in  consideration  of  fefeue  covenanta  to  be  dooe 
and  performed*  and  with  no  preeent  aom  in  hand  paid;  oontaina  aa 
worda  of  inheritance;  and  be  without  the  formal  aoknowledgBMnt  of  a 
deed.    Id. 

$,  Qbabtbb  of  Labd^  bt  Aiobbzho  OB  DBBTBorio  ma  Tmrn  Dbbd^  doea 
not  loae  hia  title  to  the  land.  Thedeed,aatheinatromantof  eoBToyaaoe^ 
paaaoH  the  title  to  the  grantee,  and  therein  performed  ita  oiBoe^  and  ila 
continnance  in  eziatenoe  ia  not  eaaential  to  a  oontinvanoe  of  title  in  tke 
grantee;  bat  the  eatate  remaina  in  him  nntil  it  haa  peaeed  to  another  by 
aome  mode  of  oonTeyanoe  recpgniaed  by  law.  Vam  Book  ▼. 
078. 

I.  Whbbb  Wobd  n  Qmittbd  nr  CtoDinoN  of  Sbalbd  LniBiiiiBai^ 

oBt  which  the  oondition  is  inaenaible,  the  oeort  will  anpply  or  add  Ihi 
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wwd  to  tiM  cweditfan,  if  tlie  obvious  mwuiing  of  tlio  pwtiM  mpgmn  fraa 
otiier  porta  of  tlio  instrniiient.     WOlkammm  r.  BmUk  ami  WoOoBt^  478. 

too  OuMWiwjTWBAL  Law,  4;  HusBAirp  ASH  Wd^  S;  MittxaAai^  Hano% 

1|  Pusuo  LAimiy  2;  t, 

BEFOSiXiONS. 

1,  DMruuTJHur  to  n  AraiHiBUi  must  be  tokon  in  the  ngnlor  ooozoo  of  jndi* 
dsl  tTTft*Ti***fltii?ii^  tboLwitnosB  must  fiist  bo  #wow>  tbo  ooostions  must  bo 
pat  to  bim,  oad  tbe  oiiswor%  onDy  giT«n»  must  bo  lodneod  to  writiDg  ot 
tfao  timo  of  tbo  oiainiiistuii»  not  prior  thsroto.  IboftMttbst  the  writing 
is  done  by  the  witneoi  will  not  vitiate  the  deposition.  If  it  is  written 
bj  the  witnem^  it  will  be  presomod  thnt  ho  did  it  in  the  prosenoo  of  and 
bj  dixootion  of  the  offioer  tolmig  the  deposition.    FUk  t.  TatJB^  737. 

%  PApm  AmrszsD  as  Bzhibit  to  Dmwitioh  n  hot  Pakt  ov  It  wiliiin 
the  mesning  of  n  stafcate  wbiob  prorides  that  depositions  "  shall  bo  writ* 
ton  by  the  magistnte,  or  by  tbe  deponent^  or  by  some  disinterssted  per- 
son, in  the  prooenoe  sad  nndar  the  dirsotian  of  the  msgistnite;'*  hsnoo  if 
soeh  sn  exhibit  is  in  the  hsndwriting  of  a  party  to  tiio  aotion,  it  doss  not 
lUl  within  the  prohibition  of  that  stafcate.    /dL 

H  UiruBB  QsionrAL  iHsncmiBrr  n  Lost,  Dbobotsd^  or  OfHntwm  Fior* 
MRLT  AououHTM)  lOB,  a  oopy  of  it»  need  ss  an  exhibit^  and  attsobed  to 
tiio  depositian  of  a  witnsso,  and  ss  saoh  is  oflbred  in  eridsnoe^  shoald  not 
be  reooKTod  as  soch  by  the  ooort.  If,  however,  the  witness  is  a  party, 
and  the  ftust  of  partnership  between  himself  and  his  oo-dsfendant  is  ad* 
mitted  by  the  ploadingi»  and  he  in  his  deposition  admito  snob  oopy  to  bo 
a  troo  oopy,  it  may  then  be  offered  ss  an  admission  of  one  of  the  portnenb 
^yft^^ffwiiMf  %  partnership  transaotion,  *»<l  saoh  admission  will  bind  the 
partnership.    /<f. 

C  Yadjomm  to  Stati  Ynnji  OB  Flaci  ov  Takxho  or  Dvoaxnui,  either  in 
the  margin  of  the  deposition  or  in  the  oertifleato  of  the  oflloor  bslorr 
wliem  it  is  taken,  will  not  invalidate  it.    /d 

DEVISBa 
SeeWiLUL 

DOWEBk 
■unomr  or  Wm  avd  Livnro  nr  Aiwurmi  without  roooneiiomsttt 
with  tiio  hosband  is  no  bar  to  a  dsim  for  dowsr  nndsr  tiio  law  of  Bhodo 
Idand,    Bryam  y.  BakhMtr^  4bi. 

BAHTOfRNTS. 

I.  Vwamnaraiosa  or  Gbaht  or  EAsooDiT  arising  from  twenty  years'  enjoy* 
msnt  is  not  oondnsive^  bat  may  be  rebatted.    HkaU  r,  Morrk,  880l 

Jt  Whsbb  Pabtdb  CoKSKRUor  Wall  lOB  SunoKr  or  Tmm  Hoons  on  tim 
lino  of  their  respeotiTe  loti,  and  oontinne  to  oocnpy  the  same  for  more 
than  twenty-one  years,  onder  sn  sgreement  oontaining  no  express  stipe* 
Isition  as  to  the  oontinnanoe  or  termination  of  saoh  Joint  ose  of  the  wall, 
one  of  the  porties  may,  if  ho  desires  to  remove  the  bailding  npon  Us  lot^ 
in  order  to  ereot  snother  thereon,  notify  the  other  of  hit  intention  to 
iomove  that  portion  of  the  wall  stsnding  npon  hit  land,  and  npon  the 
other  party's  refosing  to  saffor  or  permit  saoh  removal,  be  may  proeeed 
to  take  the  wall  down,  using  doe  and  proper  osre  to  prevent  injary  to 
that  part  of  the  wall  standing  npon  the  lot  of  the  other  party  withoat 
being  liable  in  an  action  therefor.    ItL 
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IL  Vvma,  Pabol  AoRnwnfr  «r  Owwns or  AsaMOsr  Lon,  dBdJMIngwm 
■Uey  to  tho  oommoi^  QW  of  fbaloti^  tad  in  panoanoa  of  wfaich  iliA 
«n  «reot  thair  bwildiwgt  in  xef arenoe  to  tlia  aUay,  tlia  aaaamant 
i^pnrtanaat  toaaoh  lot^  and  is  not  dafaatad  by  tlia  atatnta  ot  £n»d% 
anbaaqnant  pmohaaan  of  tiia  lotataka  tfaa  aaaamant  aa  an  appurtananoau 
Bkea  T.  Fonptht  441. 

4  Whoui  OwjnoL  oy  Two  horn,  ufov  Qm  or  WmcB  d  Brauso,  and  upon 
tlia  othar  of  iriiieh  ia  a  paper-miU  to  wbioh  for  many  yaan  tha  watar  ol 
tba  apring  haa  baen  oondnotad  by  artifioial  niaaaa»  oonT^ya  tfaa  apring  lot 
witfaont  rateanoa  to  tlia  apring  in  tfaa  daad,  aitfaar  by  way  of  gnat  or 
laaaivatiau,  tha  grantaa  takaa  aabjaet  to  tfaa  aaaamant  that  tfaa  watar 
ahall  OQotinna  to  ba  ao  divartad.    Segmomr  t.  L&mU^  106w 

^  GftAimiorQmoyTwo  TDnomns  oeovFObtion  ov  Bhtbx  EBcaxa 
takaa  it  with  raapaot  to  tfaa  tanamant  or  portion  ratainad  by  tfaa  grantar 
anbjaotad  to  or  banafltad  by  all  appannt  and  continnoiia  aaaamanta  nit* 
taobad  to  and  afieoting  it  at  tfaa  tima  of  tha  oonTayanoa.    /dL 

il  BmtT  Obast  or  THnro  Natdballt  akd  Nkmbabilt  Imfobeb  n  grant 
of  itaaitaotaaUyaziati^  nnlaaatfaaoontraiy  iaprovidadfor.    Id. 

7.  BaamnnsABB  not  Biobxb  Dibiinot  vbom  TnxJBorLm>andann«i)ad 
to  tlia  paraon  of  tlia  ownar,  bat  th^paaa  with  tfaa  ttda  of  tlia  land.    AL 

8aaEQOXXT9  2. 

BJBCTMENT. 
flaa  ItaaoaffM^  14;  Scarim  or  Liif]X4Tn»fa»  8;  VBiiNHt  £kd  Ybb 

SLBOnONa 

L  VoBPtli  iBTMBTmy  a  TO  BB  Inmoun)  »bom  RBinmt  aiit«B  OoiigfJwumMr  or 
ma  Aon,  and  ia  not  to  ba  aaoartainad  by  avidanoa  of  fata  mantal  purpuaa 
in  dapoaiting  hia  baUot^  or  fata  notiona  of  tfaa  l^gal  afifoot  of  what  it  oon- 
tainad  or  omitfcad.    Ptople  ▼.  Saaakm,  191. 

Si  YoxBB'a  WBimio  Namb  ob  Ballot/ in  OowNBonoN  wits  Trlb  of  Or- 

WKOL,  IB  SurrmuMT  DBauNAXiON  ii  tha  nama  for  that  offioa,  althonn^ 

'  he  omita  to  atrika  oat  a  nama  printad  on  it  in  oonnaction  with  tha  aama 

offioa.    Tha  writing  ia  to  prevail  aa  tfaa  highaat  avidanoa  of  hia  intention. 

Id. 

EBONENT  DOMAIK. 

L  Bbiqbb  PuBiiio  CAN  BxBBOiBB  BiOHT  OF  Bminbht  Dokain  againat  Ite 
will  of  an  owner  of  property,  and  aoqaira  a  ri^t  of  entry  tharaon,  the 
Talne  of  the  property  to  be  taken  moat  be  aaoertaiDed  by  aome  lagal  and 
proper  prooeeding^  and  be  paid;  and  if  aach  valna,  thoa  aaoartainad,  be 
not  paid  to  or  reoeiTed  by  the  owner,  an  adeqaate  and  aafe  fond  moat  be 
provided,  from  which  he  may  be  oompenaatad.    Pawen  v.  Bmn^  733. 

t.  In  BzEBomiNO  Right  or  Eminbmt  Domain,  the  atate  cannot  provide  by 
law  that  an  agent  of  a  railroad  oompany  which  deairea  to  condenm  a 
right  of  way,  and  two  disihtereated  peraona  aeleoted  by  the  oompany, 
may  appraiae  the  valae  of  the  land  to  be  taken,  nor  can  the  atate  anthor- 
iie  each  company  to  enter  apon  aaid  land  apon  the  refaaal  of  the  owner 
to  acoept  the  value  of  it  aa  fixed  by  such  appraiaera.  Sach  a  law  ia  on- 
oonstitntional,  because  it  takea  property  without  doe  prooeaa  of  law.    Id. 

Sb  Patmznt  ob  Dbposit  of  Land  Damaobs  n  Condition  Pbbcbdbnt  ta 
the  veating  of  title  in  a  railroad  company  to  lands  taken  for  their  road, 
or  of  any  right  in  them  to  constmot  their  road,  and  if  they  prooeed  in 
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■ocb  owMlruelion  without  such  payment  or  depont»  they  ve 

Bnt  the  owner  of  the  land  may  waive  this  condition  even  by  paroL    Me- 

Afda^  y.  WetUm  VemmA  R.  R.  Cbw,  627. 

4.  OwvKB  OF  Lavd  Tajldi  lOR  Railboab  gavkot  MAorrAiR  TuBPiJBS  om 
SncTMXRT  therefor  after  the  road  is  constmcted  and  pat  in  operation, 
upon  his  fuhire  to  obtain  payment  of  his  land  damages,  where  he  has 
aoqnieeoed  in  the  oocnpatian  of  the  land  for  the  oonstmction  of  the  road 
without  prepayment  of  saoh  damages  under  an  agreement  for  the  fntore 
payment  thereof  by  the  company.    Id. 

Ik  Konci  TO  TiABORTtBs  Ekflotxd  bt  CoirntAoroB  Ehqaosd  zv  Cohbtkucv- 
xvo  Bailboad,  given  by  the  owner  of  the  land  taken  for  the  road,  for- 
bidding their  working  on  the  road  until  his  damages  were  paid,  is  not 
sufficient  to  enable  him  to  maintain  ejectment  for  the  land  taken  after  the 
road  has  been  built  and  put  in  operatioot  especially  where  he  gives  such 
notice  on  one  occasion  only,  and  for  many  years  takes  no  effectual  steps 
to  stop  the  proceedings  of  the  company  or  to  enforoe  such  payment.    Id, 

1  Whbi  Bioht  of  EminDffT  Domain  is  ezerdsed,  the  commissioners  to  fix 
the  damages  to  a  person,  suffered  by  reason  of  the  appropriation  of  his 
property  for  a  public  use,  should  be  fair  and  impartial  men,  indifferently 
chosen  between  the  parties,  and  each  party  should  be  given  a  fair  oppor* 
tunity  to  appear  before  them,  and  make  such  proofs  and  statements  as 
may  be  proper.    Pcumn  ▼.  BBm%  733. 

EQuirr. 

L  Squitt  oax  VvxTwn  AaBMaaxov  of  Liqal  Riobt  against  plain  eq;ut»- 
Ueright.    MUe$ r.  Wim,  461. 

%  OOOBT  OF    EQUIIT   HAS  POWKB   TO   COMFKL    C^OVYBTAHCB   OF  LaITDS  DT 

Ahothxb  Stati  by  a  party  over  whose  person  it  has  jurisdiction;  and 
thia,  although  it  is  provided  by  statute  that  actions  for  the  recovery  of 
real  property  must  be  tried  in  the  county  in  which  the  subject  of  the 
action  is  sitnated.    Oardner  v.  Ogden,  192. 

1  GoiuKTS  OF  EQumr  will  not  Usually  Bzkboibx  JuRODicnoN  over  cases 
of  private  nuisance  or  disturbance  of  easements,  where  the  complainant's 
rights  are  disputed,  until  he  has  established  his  claim  in  an  action  at  law. 
Rhea  v.  Fon^  441. 

8ae  Aqsncv,  6;  GRXDrroBs'  Biulb;  Injunohons;  Jubibdiotion,  6;  Ld  Pin- 
lONB;  MaGHAHiCB'  liDBHBy  7*10;  M18ZAKB;  Vkndob  and  Vbtdib;  WiLIii 
6-11. 

ESTATES. 

L  DiarmtTioN  betwxbn  Joint  Tbnanct,  Tbnanct  in  Cqmm on,  and  EsTAm 
DT  GoPABOBNABY,  has  been  aboUshed  in  Texas,  and  the  tenants  are  there 
treated  all  slike,  simply  as  ''part  owners,"  and  are  all  alike  entitled 
to  compulsory  partition,  and  the  rights  of  all  are  preserved  upon  a^y 
previous  warranty  of  the  title  under  which  the  tenants  hold.  Ro$$  v. 
Armalrong,  574. 

1  Wbbbx  TxBifs  OF  Bkquxst  of  Pkrbonaltt  are  such  as  would  in  devise 
of  realty  create  an  estate-tail  in  the  deviwe,  it  operates  as  an  absolute 
gift  of  the  personalty,  and  a  beqnCst  over  on  the  failure  of  issue  of  the 
first  taker  is  void.     Cieveland  v.  HawM,  90. 

1  BsTATB  Vbstb  Absolutslt  IN  F1R8T  Takbb,  whcu  a  gift  is  to  him  and 
his  issue,  or  to  him  and  the  heirs  of  his  body,  and  the  limitation  over  is 
upon  aa  indefinite  fiiilure  of  issue.    Id. 
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4.  Wan  LaojowM  Tamm  SnAn  idb  Lm  ohlt,  axd  Ldobasiov 

Good  when  the  1iTnit«tf<in  over  is  npen  a  definite  fulnie  <d  kno^  and  ii 
U  immaterial  whether  the  gift  be  of  the  eabjeot  itnlf  me  enty  eC  the 
nee.    Id, 

Ik  OovBT  WILL  HOT  DiGKn  THAT  LiaAor  WITS  LmiTATiov  OVER  Vnns 
Absolutilt  in  FzBflT  LoQATU  npon  a  bill  by  each  legatee  to  obtain  a 
oonttraction  of  the  bequest  in  which  the  exeontor  is  made  defandanti 
■Mrely  because  the  exeoator  consents  to  snob  deoreeb  *nd  though  tiis 
leal  psrties  in  interest^  who  take  under  the  limitation  ovcTy  and  whm 
are  slso  made  psities  defendant^  fsil  to  appesr  and  make  dnfwnais  tiis 
eonrt  will  not  decree  agsinst  them  contrary  to  the  dear  n^fixt  of  tiis 
MS.     Id. 

See  BnntAiHTB  oh  Alddvaxioii,  Wili%  18-16w 

JB3TATB8  OF  DEGEDEMTS. 

L  Pdbobasbb  of  Bquitablb  Biobt  from  the  dirtribntsss  of  a  decedent 
whose  estate  is  free  from  debtii  and  upon  which  no  administration  hsa 
been  had,  will,  in  equity,  be  protected  sgainst  sn  administrater  aftar* 
wards  taking  cnt  letters,  and  seeking  to  recover  in  sn  action  of  trover. 
MUe$  T.  Wiae,  461. 

%  UvniB  Rbodk  Island  SrAnm,  Child  Bobv  aftor  the  ezeontion  of  his 
psrenfs  will,  and  not  provided  for  therein,  shsll  inhssit  in  the  ssms 
msnner  as  if  no  will  had  been  made^  and  parol  evidence  of  the  intsnt  d 
the  perent  at  the  time  of  ezecntbg  the  will  is  not  admissible  to  dsfsal 
the  child.    Ohaee  v.  C^aee^  44G. 

H  Sals  ov  Bkal  Bbtati  on  Obxdit  Works  Bqvixablh  OfurvBurai 
THSRSOF  into  personiJty  for  the  purposes  of  succession.  If  it  is  rsoovered 
back  by  the  widow  and  heirs  of  the  owner  after  lus  death,  under  a  olanss 
el  fori eitore  in  the  contract  of  ssle,  its  status  ii  not  changed,  and  it  ia  te 
be  distributed  to  the  heirs  of  the  deceased  owner  ss  peraonsi  psopsrty, 
and  in  the  proportion  that  personalty  would  be  distrilNited  to 
Ldpa^M  Appeal.  847. 

See  Bzboutgbs  and  AnmmausoiHL 

ESTATES  FOR  UFE. 
See  BsEATn,  4. 

ESTATES-TAILi 
See  Erato,  2;  Wilis,  4 

ESTOPPEL. 

BwtffaLB  ABi  SuiCAnrKD  to  Ezgluds  Truth,  because  a  man'i 

doseth  up  his  month  to  sllege  the  tmth.  No  men  should  sUsgs  any- 
thing in  his  defense  but  the  truth,  and  what  he  once  sMeges  ha  ought 
not  afterwards  to  diipnte.    Waienf*  Appeal.  8M. 

See  BcnLDuro  AssociATioira,  2;  Vkndor  and  Vrnsbi^  9^  IL 

EVIDENCE. 

L  BfiDENOi  TO  OoNTRADior  Irsklsvant  Tbtimovt  may  be  propeily  ra> 

Jeotsd.    SckaUqf  v.  CommonioeaAA,  869. 
&  Drolarations  of  PisaoN  Tihdino  to  Show  that  Hr  had  Knowlrdos 

OF  Certain  Facts  are  admissible  in  evidence  for  the  pnipcse  ei  praviaq 
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ttrt  ht  had  oMb  knowMge  whan  ha  mida  tiMn.    McAmkiif  v.  W4 

Varmmi  JL  it  Ook^  627. 

Ckoosial  L4W|  DiPUMTimw;  Szpmi;  iMfmuiuiiuni  Hi 

ft-8;  Nmoiiibui  Immnmni^  9;  Sauh^  4-7;  8iuuii%  6|  Wiub^ 

2-11. 

BZOAVAXI0N8. 

IS 


JfiXJaUUTIOKB. 

I*  WBBf  Qamuww  mmm  Two  Kuuutuihs  dt  an  UAxm 

MtnAmt,  at  tiia  Mma  tima^  ha  is  bound  to  lyply  any  larj  ha 
whafthar  td  goodMormaag^f  to  that  writ  whieh  lint  oama  into  hia  haadu^ 
giving  tfaa  aaoood  tfaa  banafit  of  any  aurplna  that  may  lamain  after  aatia* 

&  llDnnrsBiAL  OffioiB*  Suoh  as  Baaatm  on  Ocihbkasli^  cuunror  Bn  a* 
HiB  Owv  ExBomnov  Saxj^  aithar  diiaoily  or  indiraotly»  aiihar  by 
aalf  or  an  aganti  for  himaelf  or  aaothar.  Tha  fut  that  tha  ada  la 
dnoted  by  anotfaar  oflloar,  in  oonaert  and  Joint  intaraat  with  tfaa  oAaar 
hayings  doaa  not  alter  tiia  oaaa.  Tha  ada  paaaaa  no  iiropari^.  JMIaioa 
▼.  (Mori,  2SS. 

IL  8r.4Ton  nr  PmaaiLVAiraA  Om  Baaatm  Powm  to  Sbob  akd  Taki 
Mxnrmr  nr  BdUHnmoii  only  *' wlian  ha  oan  find  no  othar  real  or  paraonal 
aatata  of  tiia  dafandant^*  and  avan  than,  ha  ia  not  to  taka  tfaa  mon^  froai 
tfaa  penon  of  tfaa  dafandanti  Under  aoofa  a  atatnta^  if  a  paeaon  delifora 
monqr  to  a  ahariff  who  faolda  two  asaoatiana  against  said  pareony  witfa  n 
dbaotion  to  apply  it  upon  tfaa  axaeation  laat  raeaivad  by  tfaa  sharifl  it 
nnst  ba  ao  ap^ad*  and  tfaa  prior  azaontion  oredxfeor  haa  no  ri|^  to  hava 
It  appliad  on  hia  prior  asaoation.  U^  ordinarily,  tfaa  ahariif  aoold  aeiaa 
monqr  tfana  plaoad  in  hia  handa  and  apply  it  to  tfaa  prior  aDanation,  ha 
aoold  not  do  ao  iriiila  ha  had  real  aatata  laHed  upon  by  virtna  ol 
prior  anoBtifln  and  nndiaposad  of  in  liia  handau    Mwdif  ▼• 

saa 

4»  Xramov  nr  BHiWifli  Don  ov  Lm>  OiuifMiBn  sr  Qm  FuHNnr  va 
AvovBm  oorata  land  eonfayad  to  tfaa  latter  1^  tfaa  temar^a  gianteeu 
JBMM  T.  Jmdd,  ISL 

§k  8miiiy*a  IhBD  mat  >■  Rhubiud  io  Aooomi  wim  Va0i%  whora  ad> 
mieril?!^  aridenaa  showa  that  its  laoililaara  wrong  and  sfaoold  baoor* 
raotod.    Id. 

C  Pabol  BvznnoB  m  AmmnBUi  io  Baaw  nur  Baaam  ExnamLT 
Kii«tm>  OnxAiv  Lamd  from  ftasala  ol  a  lafgertnat  iMdabyfahn 
nndar  azaoation,  in  an  action  of  ^Jaolmant  brao^t  by  tfaa  porehaaar  at 
soofaeala.    Id, 

7«  Stbatwiie  PnoBAsaro  Bowa  Fuui  ait  Bum  mnxm  XsMmov  ov  LAvsa 
OB  Goopa  takaa  a  titia  nnaftotad  by  thaaabaeqwant  raratealof  tfaa  jndg* 
nent    AtoikI  t.  Ouqr,  066w 

%  Plaoriiv  ni  BuuuTKUfy  avd  AnoBHsr  Who  Rwovabid  JxtdommbTp 
AMM  DmnD  TO  mm  TumaoAsmam  wish  Koncn  of  all  amca  and  irraga- 
laritiaa  in  tfaa  prooaadingB  and"  Judgment  in  tha  salt;  and  whora  plaintitf 
boaght  lend  at  ahariiTa  aala  on  aiaaation,  nndar  Judgment  in  hia  faTor» 
and  conrayad  it  to  tfaa  attomeya  who  obtainad  tha  Judgment^  and  tha 
Jndgmant  was  aftarwaidsrararaad  by  tha  saprama  ooart  for  anor  tfaerein» 
aaoh  fofanal  was  hald  to  pot  an  and  to  tfaa  titla  ao  aoqnisad.    ttU 
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9.  Pabtt  oAmoT  Mofwrn  BmxofD  Tna,  Am>  oh  Oihek  Omiujmi% 

ASXDi  Salb  osr  EzaoimoN  affcer  a  rereml  od  appeal  ol  an  ofder  gnat- 
ing  a  former  motion,  milen  at  the  time  of  the  rercml  he  oihUina  Iwpa 
from  the  iq^peUate  court  to  renew  the  motion.  Curwitik  t.  AMb  ffmah 
719. 

lOi  IvPBOPSKiTorEzBCirnoHDiinoBySoLDATSHKBiii^aSAiJ^ie: 
by  him  from  the  pmehaier  on  the  groond  of  tta  exemption  £rom 
tion  as  a  homettead,  the  pmehaier  may  recover  back  hii  money  hem  tha 
exeoataon  debtor.    Sione  y.  DanuU,  582. 

IL  PimoBABBR  FROM  Wbom  Pbopsbtt  Bouobt  AT  ExmcoTBOf  Salb  b  B»> 
oovxRKD,  becanee  it  ia  exempt  as  a  hoooeetead,  Jthoogh  he  mig^t  haw* 
pleaded  his  right  in  reeoDTention  in  the  ejectment  snit^  is  not  prednded 
becanse  he  failed  so  to  do  from  recovering  the  money  paid  by  him.    Id. 

ISi  Mbasubs  or  Damaob  ix  Aotbon  AOAnmr  Exbcotiqv  Dwaaam,  to  reeover 
back  money  paid  at  a  sheriff's  nle  for  the  poidiaae  of  certain  prnpalj, 
where  the  exeoation  debtor  has  recovered  the  property  in  another  actioa 
from  the  parchaser,  becanse  sa  a  hoDMstead  it  was  exempt  from  exeen- 
tion,  is  the  amoont  of  the  pnrchase  money  paid  to  the  use  of  defendanV 
snd  interesk    Id. 

See  EzBHFTioiis;  MacBAincB'  Lan,  6;  Norna^  2;  SrATim  ov  Lddta^ 

TKun^  8. 

EXECUTORS  Ain>  AI>MINISTBAIOB& 

I.  PftnoMFTioH  Ezisn  that  Ambeb  ov  DaonnnvT  wbbb  Hbkd  bt  Om 
xnxTiL  HIS  APFonraiCBBT  AS  ADMiHimiiAiOB,  where  he  received  thena 
nnder  an  agreement  to  take  oat  letters  of  administratiani  and  therefore^ 
in  the  absence  of  evidence  to  the  contrary,  the  lisbility  of  the  soreties  on 
his  administration  bond  attached.    PeopU  v.  HaacaU^  I7d. 

t.   BVIDBNGB  n   Itf  ADMOnOLB  OF  ADMIHlBTBATOB'a   IXSOLVBBT   OlMHUTHMf 

AND  CoFYBBSOV  OF  Othbb  Tbubt  FuKiM  at  and  immediately  before 
his  appmntmenty  in  sn  action  ogainst  the  soreties  on  his  adniiiiistfation 
bond,  to  show  his  conversion^  prior  to  that  time,  of  assets  of  the  dece- 
dent, receiYed  by  him  nnder  an  agreement  to  take  oat  letters  ol  adminis- 
tration, fd, 
t,  EerrATB  of  Dbobdbbt  mat  bb  Hbld  Rbbponsibu^  on  PBiNaiFLBi  of 
Eqditt,  to  third  person  with  whom  the  administrator  haa  created  debts 
properly  chargeable  against  the  estate;  bat  to  hold  the  estate  so  respon- 
sible, sach  third  person  has  the  barden  to  prove  that  it  was  a  ressnnsMe 
expense  incarred  for  the  benefit  of  the  estate,  in  the  same  manner  as 
wonld  be  reqnired  of  the  administrator,  had  he  incarred  the  expense  and 
presented  his  claim  for  allowance  by  the  chief  jostioe.  PriosT.  Meietr^ 
668. 

4.  EzBODTOB  OB  AtoONIBTBATOB  has  AUTHUBITK  TO  JVSOB^  DT  FBSr  Iv- 

STANO^  of  propriety  of  incnrring  expense  on  accoont  of  estate;  and  if  be 
disallow  the  claim,  it  necesssrily  inTolves  litigation  between  him  and  the 
claimant,  and  the  probate  coart  is  not  the  appropriate  fonun  for  conduct- 
ing sach  litigation.    Id. 

6.  OrVING  OF  KOTB  FT  EXBOUTOB  OB  ADlONISnLATOB  PaTABLB  TO  ThZBD 

Pebson,  in  consideration  of  services  to  be  rendered  estate^  does  not  bind 
the  estate,  nor  preclude  any  defense  the  executor  or  administrator  msy 
have  had  to  the  note  when  presented  for  payment.  Th»  giving  of  the 
note  is  not  the  allowance  of  the  plaintiff's  daim.    Id. 
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€^  Olmmm.  OovmnKD  bt  Ezxodtob  ob  AixmsnanuxoR  must  bb  Brab- 

UBBKD  BT  Suit,  if  at  all,  and  the  probate  oonrt  oannot  properly  Ukm 

wigniMnoa  of  the  oaie.    Id, 
7.  SxbIhobb  oahkot  Takb  Adtastiob  ow  Mbbb  iBBUULABTrm  in  ler- 

▼ioa  of  Botiee  of  adminiatraAor'a  eale^  to  defeat  tlie  pniehaaer'a  titkii 

0«er«iiiy.  Onm^ard^24/L 

t.   PinU3HA8KB  AT    ADMUmTBATOB'B    BaLM  WILL  BB    PBOIBOrBD  wheTB  tbi 

warrant  for  eelling  ia  regular  on  ite  fMM^  and  iMnee  from  a  oonrt  o<  oeae* 
patent  jnriedictlon.    TeL 

f  .   It  is  IBBB0ULAB  BOB  AOMDnBTBATOBy  WhO  IB  ALBO  ShBBDF,  TO  8bBTB 

KonoB  of  eale  of  eetate  on  the  hein»  bnt  enoh  irregnlarity  oaoaot  be 
inqnued  into  oollatorellyy  and  the  oonrt  may  oorreet  it.    Id. 
lOL  BzBOirroBa  ABB  BiriTLBD  TO  TBBiB  CkMXB  where  they  haye  merely  8001^ 
lor  their  eeooxity  to  iuiive  the  oonetmotion  of  the  will  eettied.    Or^ft  t. 

StUOOmM  JBv  f%  V4k 
DBBTOB  OAmOT,  WBBB    OOBTBAOUBO    DbBT,  AOKXB  THAT    Till  111  fT  PBOP* 

BBTT  MAT  -KB  Takbv  ov  ExBCDTiosr,  in  oaM  el  nim-paymenl    Ktrntlh 
T.  Newofmh,  186. 

EXPERTS. 

TBBnMOHT  D  OB  Ko  Wbiobt  when  the  witneeme^  wboee  epiaione 
are  taken,  have  no  leeming  in  the  eoientifio  prineiplee  el  wfaieh  they 
Cbrr  T.  JHwHiem  labertki,  842. 


FENCES, 
flee  Ahikals;  BfBOHABiai'  Libb%  S. 

FOBOEBY. 
See  Cbdcdial  Law,  10^  16L 

FRAUDULENT  TRANSFEB& 
See  Dbbtob  avb  GBSDiroBa 

GAIONO. 
See  Waobbs. 

GUARANTT. 
See  SuBBrramp;  Wabbantt. 

HIGHWAY& 

1.  Dbbioatidv  of  Lahb  bob  Public  Hiohwat  mat  bb  Pbsvuiibd  AOAonr 
MiBiiTBf)  WoKAH  from  the  fact  of  ite  long-continned  nee  ae  each  by  the 
pnblio  during  the  eontinnanoe  of  a  leaee  of  the  premieee  to  her,  and  her 
lulvre  to  reeame  her  righte  ae  a  reversioner  for  four  or  fire  jrears  after 
the  expiration  of  the  lease,  and  nntil  after  the  street  has  been  graded  and 
paved.  Twenty-one  years'  adyerse  enjoyment  is  not  neoeemry  to  perfeet 
the  preenmption.    Schenky  y.  CimvmofMoeaUh^  369. 

S.  Mabbtbd  Woman  mat  Dbdigatb  hbb  Land  bob  Pubuo  Hiohwat.    Id. 

Sl  LiABmnr  or  Lor  bob  Stbbbt  Gbadino  and  Patino  d  the  ezpenee  te 
the  oity,  whether  the  work  was  done  by  oontraot  or  not.    Id. 

4.  M UHioiPAL  Claim  bob  Stbbbt  Gbadino  and  Pavino  n  Dub  om  Dbmabsl 
and  bears  interest  from  the  date  of  ^^^^^^i^     Id. 
Ax.  Vmo.  Vol.  LZXVm— 61 
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$,  Power  to  Pavb  Boobwalk  Ivgludb  Powxk  to  fomiiii  all  that  Is 
nry  or  juaul  and  fit  for  paving.    I<L 

t.  WmBTHKB   CUBB-«rOXnB8  ARB   CUSXOIUBT   lOB   BnOWALEM  D 

lOB  Just,  not  tlia  ooarL    Id. 

7.  ABBEatMEOtT    Of   PBOFSBTT    lOA    StBXBT   QBAIOirO  KAT  SS  MaVB  UFOH 

Each  FROimax  Foot  Equally;  and  whara  one  perMB  owna  aaratal 
blooka,  they  need  not  all  be  gronped  together  in  one  aaMaBDunl  Ajoiat 
aaMeament  on  aeparate  and  distinotpieoea  of  property  ia  not  leqoirad.  Id. 

•i  LOT-OWHSBa  ABM   LlABLB  TO  CXTT  lOB    StBXBT  OBADDrG^  AHB  ABB  VOT 

AwwaatED  by  the  agreement  between  the  city  and  the  contraetora.  Id, 
t.  Stasbmbiit  Cfw  MuviGiPAL  Claim  bob  PAYnro  ajtd  Gbaddvo  Sibxbt  kxkd 
NOT  Sst  out  the  nature,  qnality,  and  auMHint  of  work  done^  with  tiie 
datea  and  prioea  thereof  nnder  the  aot  of  March  30,  18G2.  /d. 
IOl  MuirxGiPAL  Claim  mat  bb  Filxd  wbbh.— Mnnieipal  daim  for  gndiim 
and  paying  atreet^  and  made  against  owner  of  adjoining  Umd,  may  be 
filed  any  time  after  demand;  and  remaina  a  lien  on  the  land  nntil  pai^ 
nnder  the  acta  of  April  5,  1849,  and  April  8,  1861.    Id. 

See  Kbouoxnoi,  13^ 

HOMESTBADa 

If  Iaasbd  Lot  n  Usip  as  Homxstbad  by  a  mairied  man,  he  being  the 
owner  of  the  boilding  in  which  he  residea  with  hia  family,  he  baa  power 
to  aaaign  the  leaae,  and  aeU  the  honae^  and  give  a  bill  of  aale  therefor 
withont  hia  wife  joining  in  the  transaction.  Sdoh  a  transaction  doea  net 
oome  within  the  disability  imposed  on  the  husband  by  the 
laws  of  Wisconsin.    PlaUo  y.  C7ad^,  762. 

See  EzaounoKB,  10-12. 
HUSBAND  AND  WIFE. 

L  HUBBABS^  BT  iMPBOyiNO  HIB  WotB'b  LaBD  WITHOUT  AbT 

WITH  HBB,  throng  tmstees  or  otherwiM,  that  his  labor  and  money  ex* 
ponded  thereon  ahonld  yest  in  him  any  interest  therein,  or  entitle  him  te 
any  oUim  against  or  compensation  from  her  property,  gaina  no  ri^t  or 
title  to  her  land  which  hia  creditors  can  reach  by  attachment^  or  by  tiie 
aid  of  a  court  of  equity.  Wiib&ter  y.  BUdnth  and  Wife,  632. 
t»  DsLiysBT  BT  HusBABB  07  Dbed  Bboulablt  Bzbouted  abd  AcBarowL- 
BDOBD  by  himself  and  wife,  and  acceptance  by  the  grantee^  in  good  faiftfa, 
bind  the  wife,  although  such  deliyery  was  made  by  the  husbanid  without 
the  knowledge  of  the  wife.    Baldwin  y.  Smumden,  308. 

I.  FaILUBB  Of    HUBBABD  TO  DdOLOBB  TO  WiTB  CbABAOCBB  Of  MOBiTOAOB 

executed  by  her  at  hia  request^  she  being  ignorant  of  ita  oontenta^  is  not 
such  fraud  as  will  enable  her  to  contradict,  by  parol,  the  oertifieate  of 
acknowledgment^,  the  grantee  being  absent^  and  haying  no  notice  el  any 
in^osition.    Id. 
See  AGKBOWLBDQMBErm;  Dowbb;  Hqmisibass;  Mabbtbd  Wohbv. 

INDICTBfENTS. 
See  Cbdonal  Law,  1,  0. 

mPANCY. 

L  Ibtabt  mat  Maxb  Somb  OoNTKAon  WITH  TmBD  FBBaoB%  irtiioh  wiD  bo 
M*"^»"g  until  ayoided  by  him,  or  until  the  parent  asssrts  his 
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Mtthority  to  p«it  an  tod  to  the  oontraot  by  reoJafaning  the  MrnoM  of  hit 
aninor  ehild.  A  oontraot  for  the  infant's  benefit  ia  one  of  this  kind, 
jyiweiefflg  etc  Jt.  JL  Qk  Y,  SOaU^  gpg, 
H  Iotaot'b  OoiiTKAOT  to  Skbtb  RiTf .BftiD  OoMFAirT  AS  RiirLOinni  n  Vjjjd^ 
aa  between  himself  and  the  oompany;  and  want  of  the  pfovioos  oonssBt 
of  the  paient  does  not  sroid  it  It  xemains  food  until  either  the  paieat 
er  his  minar  ehild  pats  aa  end  to  It    /dL 

INJUKOnOMB. 

1.  Oonm  nr  Gmaaraio  Lr^uHcninia  abb  vot  RHnionPTa  Acn  '^Oov- 

nuBT  TO  Law;"  bat  may  also^  at  timss,  ezeroiee  tUs  power  to  lesffsin 

aots  oontniy  to  eqnily.    8ioMal$  t.  ITOwy,  410. 
iL  OooBT  whl  InsBiBBB  BT  iKiuHonoH  TO  Bbbibaiv  PABnrBBy  holding 

Botee  for  the  benefit  of  the  firm,  from  pawning  or  pledging  them  for  hie 

own  pnmte  debtib  aa  it  is  an  aot  oontraiy  to  law,  and  a  fmod  on  his 

partnofs.    Id. 
Sl  iBJimcnov  nPBorBBBBifBDT  to  prevent  t^ezeroiee  of  a  power  granted 

by  a  law  in  oontravention  of  the  provisione  of  the  eonsiitiitioni    i^nere 

T.  Bean^  783. 
4.  To  BfiBor  'BaavhUL  Sbbtiob  or  Lrjuvomui,  writ  itsdf  oader  ssal  of 

ooort  mvst  be  shown  to  the  perty  against  whom  it  issues^  and  a  tms  eopy 

thereof  deUrersd  to  him.    Aeisg  ▼.  JCiBi||hian,  102. 
iu  PBBSoir AL  Sbryiob  or  iBjuBCHaB  WILL  BB  DnpsBBBD  wn  whsro  the 

perty  is  out  of  the  state  or  oannot  be  fonnd.    Id. 

C  liODBBH  PEAOIICB  D  BOB  OOUBT  BT  SnOIAL  ObOBB  TO  DnPBmB 


PBBSOir AL  Sbeyiob  of  injonetion,  where  tiie  defendant  aToide  tiie  sflrriee 
of  the  writ;  or  other  eiroumBtsaoss  render  snohordfirneeeesaiyer  proper. 
Id. 

7.  OoUBT  MAT  PuvnH  VlDLATIOV  Of  in  QbDBB  THODOR  Ib JUBCXIOV  BB  BOT 

Sbrtbd^  if  it  i^peers  that  the  defendant  knew  of  its  ezirtsnoe.    Id. 

%.  OKtaoL  WILL  BB  l^ABB  Dbolabibo  Sbrtiob  OF  Ih JUBOiiDB  Vaud  where 
defendant  has  been  legally  aenred  with  sobpoena  and  a  oopy  of  the 
injnnetion  has  been  left  at  his  dwelling-hoase,  and  it  i^peers  from  afli* 
davits  tiiat  he  is  endeavoring  to  ayoid  servioe  of  the  injnnotion.    Id. 

tL  Obokb  Dbolabdio  Sbevicb  of  InjuifcmoB  Valid  will  bb  Madb  where 
defendant  and  his  wife  are  non-residenti^  and  the  writ  was  serred  ont  of 
the  state  upon  the  defendant  personally,  and  it  is  shown  by  affidarits 
tiiat  the  wife^  after  diligent  sesroh,  ooold  not  be  found;  even  tliongh  the 
defendant  has  not  been  previoosly  brought  within  the  jnrisdiotion  of  the 
oonrt  by  eervioe  of  sabpcma  or  otherwise.    Id. 

l€i  GoFT  OF  Obobe  Dbolabibo  Sbbtiob  of  ImuBonaBa  Valid  should  bb 
Sbetbd  upon  the  defendants^  either  personally  or  by  leaving  it  at  tiie 
dwelling-honse  of  each  of  them.    Id. 

See  Nuisahcb;  Vbetdob  and  Vbbbbj^  S^  i. 

INSOLVENCY. 

Amiobbbs  IB  Ibsoltbrot  of  Noh-hbqotlablb  CHoaBB  nr  Aanaa  cab- 
BOT  MAiBTAnff  AoiXQBB  THBBBON  in  their  own  namee  in  another  states 
althoogh  expressly  empowered  to  do  so  by  the  laws  of  the  state  where 
they  were  q^pointed.    FUk  y.  BrndbeU,  612. 

See  AflDOBMBBTB  FOE  BiBBBlB  OF  OSBINETOIBa. 
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nvsTBUcnoNs. 

1.  It  n  HOT  Ebboe  if  tlie  oonrt  adds  to  iti  instniotion  to  a  Jmy. 

laft,  and  much  miut  alwajrs  be  left^  to  your  toond  diacrotian,'*  if 

wiaa  the  instmotioiui  an  without  error.    It  ia  better,  however^  not  taaid 

aaoh  worda.    Pemuiflvama  B,  R,  Ca.T.  Ogier,  822. 
IL  GnrzRAL  ExcEpnoN  td  iMSTBucnoN  ra  not  Svwweuikkt  to 

JuDOMEHT  lOB  ERBONiora  Chabob,  tuileeB  it  be  entirely 

JiUwmikeB  and  CTtkaQO  /?.  i?.  Co.  ▼.  ffunier^  609. 
iw  If  SpBcmo  iMaTBUcnoxa  to  Jubt  abb  Dbsibed  by  a  paity  to  tiia  a*- 

tioD,  it  ie  the  duty  of  that  party  to  reqneat  the  court  to  givaaiiob  nartrao- 

tUHL    Bomgeaaer  ▼.  Hcarrimm^  757. 
i.  That  Court  in  Chaboino  Jubt  Ezfbbbsbd  Doubis  as  to  Lboal  b- 

iBcr  which  certain  evidence  might  haye  had  in  a  aoppoaed  contjagiaicy, 

and  which  was  not  in  the  oaee  as  preaented  to  the  Jnzy,  ia  no  eaaae  te 

revenal  or  writ  of  error.    Oiraard  Fbre  etc  /ml  Gx  ▼•  Stqpkemmm^  4SX 

INSURANGB. 

1.  Ibbubangb  IB  CoRTRAor  or  Indbmnitt,  nr  Whtob  Pabxebb  xat  Snro- 
LATB  for  the  manner  and  time  in  which  that  indemnity  ahall  be 
and  valued;  and  where  ench  ia  the  case,  the  law  will  cany  oat  tiieir 
tract.    Commonwealth  Ini.  Co,  v.  SeimeUf  Barr^  S  Co.,  418. 

t.  Mbasubb  or  Damages  on  Open  Pouot  or  iBSUBAVCBy  spedfyiqg  tfast 
damagea  are  to  be  estimated  at  the  "true  and  actoal  oaah  valoe  of  the 
property  at  the  time  the  lose  may  happen,"  is  that  which  was  agreed 
upon  by  the  parties,  and  it  ia  error  to  allow  the  jury  to  adopt  any  otiwr 
role.    Id. 

iw  BBBBBVATIOir  BT  InSOBBBS  IN  PoUOT  OB  PbIVXLIGB  TO  BEPAIB  OB  Bb- 

PLACB  the  property  destroyed  is  merely  a  privilege  for  their  bsncfl^ 
which  they  may  adopt  or  not  aa  they  think  proper,  and  therefiore  tiie 
expense  of  repairing  or  replacing  the  properly  is  not  a  proper  rale  for 
estimating  the  damages,  on  a  contract  to  measnre  the  damagea  by  tiie 
valne  of  the  property  when  the  lose  occurs,    fd. 

i.  Fact  that  Pbopbbtt  Dbstbotbd  was  Patbhtbd  cannot  afiect  a 
to  meaanre  the  damsgea  by  the  value  of  the  property  at  the 
the  lose  occurred.    Id, 

g,  Iv  Afplzoation  roB  Insobahcb,  whbbb  Keigbbobing  BoiLDDraa^ 

which  was  a  caipenter-ahop^  were  properly  located  and  deaoribed,  and 
the  purposes  for  which  they  were  used  stated,  in  respcnaa  to  mqehyee^ 
it  was  neither  a  fraudulent  concealment  of  material  faot^  nor  a  bfeeeh  el 
the  covenants  of  the  assured,  to  omit  to  state  that  anoh  caipenter-sihcp 
was  heated  by  stoves,  or  to  say  what  provision  was  made  for  warami^ 
unless,  perhaps,  the  heating  was  effected  in  an  unusual  and  eztraordinary 
manner.    Okrard  Fire  etc.  Ine,  Co,  v.  Stephetimm,  48S. 

1  Iv  Action  on  Insubanob  Policy  to  Reooveb  bob  Loss  bt  Feb%  which 
orignated  in  an  adjoining  carpenter-shop^  the  location  of  whioh  was 
properly  given  in  the  application  for  insurance^  it  b  not  error  to  permit 
the  jury  to  decide  whether  atoves  are  neoeaiary  and  customary  in  a 
carpenter-shop,  when  coupled  with  the  instruction  that  if  not  neoessaiy 
and  onatomaiy  plaintiff  could  not  recover;  nor  ia  it  ener  to  permit  the 
Jury  to  decide  whether  the  placing  of  a  stoam-eogine  in  the  ahop^  by 
iriiieh  the  atoves  were  superseded,  had  increased  the  heard  over  what  it 
would  have  been  from  the  atove  alone^  with  the  instruotian  that  if  ithad 


Index.  805 

done  Mb  and  the  Ion  wm  the  result  of  the  fibeage^  the  plamtiff  mutt  hB, 
tet  if  iiot»  the  loas  inut  hIL  upon  tlieeoii^uiy,  even  though  tlie  fixe  may 
httve  orignated  from  the  engme.    leL 

1  Uimnt  InsuBAHCB  Poucr  PxoyxDmo  that  ALTnuxioirB  ob  Rbtaim 
raede  in  and  sbont  the  inmied  premiaM  mnat  be  at  the  riak  of  the  per^ 
inaored,  each  repaiis  or  elteratioDa  do  not  per  m  erad  the  oontzaet^  bat 
only  place  upon  the  ineoxed  party  the  heard  of  their  inereaaing  the  lia- 
bility of  the  inaurer.    I<L 

&  *'  goBTHwiTH  "  MiA»a  Tmmmtoatklt  Pf  All  lOTgBAKqi  PMjIoiib  BaqinBi» 
nio  the  aaanred  to  give  notice  of  loaa  forthwith;  and  notioe  twenty  daya 
aftar  ia  not  a  oompUaaoe  with  the  reqnirament.     WkikkmnI  ▼•  JT.  Om^ 

Urn  MuL  Ifu.  €h.p  2M.  

IKTEBEOT. 

I.  OoKFOUVD  IimBmr  n  hot  Usubt.    Hale  y.  Bate,  4901 

S.  OoMPircATioiii  ov  Iircnwr  vtos  IircuRy  Tuunn>  nno  Puvcbfa^  doea 
not  inoreaae  therateof  interaat  npon  the  amoontof  the  original  loan*  and 
dcea  not  conatitate  naozy.    Id, 

1  OoMFOUHB  IsmoHnr  mat  vm  Aormrp  uvoh.  F)»tiea  to  a  loan  may  law- 
fally  agree,  when  it  ia  made,  that  if  the  intareet  ia  not  paid  at  the  time 
■tipnlatedy  it  ahall  be  treated  as  principal,  and  bear  interaat    Id, 

1  Whut'  Fatmbit  or  iHmnar  at  Stated  Pnoona  Foua  Past  ot  Our* 
TBAOT,  and  the  payment  of  the  prineipBl  nun  ia  poatponed  to  a  dirtant 
day,  upon  faith  that  the  intareet  will  be  ponctoally  and  regularly  paid  at 
the  timea  agreed  npon,  interaat  may  be  recovered  upon  intereat  from  the 
time  it  faUa  dne.    Id, 

&  AmE  Ihtcrk  Bboombb  "Dun,  it  may,  by  agreea^ent,  be  tnxned  into 
prineipal  and  bear  interaat.    Id, 

&  iHTBUBn  oir  Ck>NTRAor,  made  in  one  coanty  and  to  be  performed  in  an- 
other, will  be  compnted  according  to  the  law  of  the  latter.  Raberie  y. 
MeNeefy,  261. 

7.  NonOxyxH  ion  MxROBAinnm  is  vor  Usubzous,  where  it  ia  made  in 
one  atate  and  payable  in  another,  if  the  rate  of  intereat  doee  not  exceed 
the  lawful  rate  of  the  latter  state.    Id, 

1  Bxmnorcs  or  CoRRnpr  and  Uklawtul  Ihtbht  on  Part  or  Lbvdxb  to 
Takb  Iuj»al  iNTXRBrr  is  easential  in  order  to  make  a  transaction  nan- 
rioos.    0(mdU  y.  Baldwin,  137. 

$,  Whxsb  Aomr  Imtbvstbd  with  Monxt  to  Iitybst  at  Lioal  Ihtermi 
exacts,  without  the  knowledge  or  anthority  of  his  principal,  a  bonus  for 
himself^  as  the  condition  of  making  a  loan,  this  wiU  not  constitute  usury 
in  the  prindpel  or  affect  the  security  in  his  hands.    Id. 

lOi  Bank  Limitxd  to  Takdio  Ten  fkb  Cnrr  Iivtebbst  oh  Loans  may  dis- 
count a  note  at  twelve  per  cent,  without  rendering  the  contract  void. 
Rock  Rher  Bank  v.  Sherwood,  609. 

II.  When  Bank  Rksesvxs  Obxatxb  Intbubst  than  Chabteb  Aij^owa» 
the  usury  laws  apply  to  the  contract,  although*  the  rate  does  not  ex- 
ceed the  rate  prescribed  by  such  usury  law.    Id, 

ISL  iNTXBinr  ON  UsiTBions  Contbact  mat  vm  "Bmooivkbmd,  unless  the  party 
affected  by  the  nauxy  acta  up  the  usnzy  in  hie  anawer,  and  tenders  tha 
nnnttoal  snm.    Id, 

Baa  Oo-muH€r»4;  Michanigb*  Lbns,  4»  5;  WASBAimr,  14;  Wnu^  18L 

JOINT  TENANOT. 
See  BBTATn,  1. 
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JUDGMENTS. 

1.  Whcrb  All  or  Sbtxral  Comm  asm  Good,  JusoimT  mat  vm 
ON  All  or  Thu,  though  the  evidence  ie  applicable  only  to  eonie  el 
It  does  not  hurt  the  defendant.    Kittecimr  ▼.  Jlbiiii»  879. 

t.  Whbn  Cask  Intolyino  Two  ob  Hokb  Issukb  is  Susmirsd  to  Ju«r, 
with  evidence  tending  to  sustain  them  all,  and  a  general  verdiet  m  nn- 
devedy  snch  verdiot  is  prima/ade  evidence  that  all  the  tMoes  were  loond 
in  fikvor  of  the  pirtj  for  whom  it  is  rendered;  and  when  a  judgment  ca 
snch  a  verdict  is  presented  by  him  to  defeat  a  recovery  in  a  snbseqneat 
suit  brooght  on  the  same  canse  of  action,  the  bnrden  of  proving  that  tiie 
verdict  in  the  first  suit  was  rendered  npon  an  issue  presenting  only  a 
temporary  bar,  and  that  each  bar  has  been  since  removed,  or  has  cieassil 
to  operate,  is  thrown  upon  the  plaintiff '  If  a  party  against  whom  sneh  a 
verdict  is  rendered  woold  avoid  this  effect  of  a  general  verdiel^  he  most 
see  to  it  that  the  juy  by  their  verdict  declare  upon  what  issoe  it  is  ren- 
dered.    While  V.  Sinumda,  Ckmamt,  ^  Co.^  620. 

S.  Undxb  Cods  or  Tennibbbi,  Pabtt  AOAism  Whom  Jusomkht  oh  Db- 

MUBBXE  n  BSRPISXD  MAT  PUUD  OTSB  A8  MaTHEB  OT  BiOBT,  WlliMNit 

waiving  the  benefits  seeored  by  his  demnirer.  Therefose  tiie  proper 
Judgment  against  him  is  rmpomdetU  cu§ler;  and  if  he  fiuls  to  plead  over,  a 
writ  of  inquiry,  if  neoeeiary  to  ascertain  the  damages^  will  issue  Immedi- 
ately, and  be  executed  the  same  term.  If  the  demurrer  ii  without  causey 
terms  may  be  imposed,  not  to  exceed  the  oosts  of  the  action.  And  if 
the  Judgment  or  decree  of  the  inferior  court  is  reversed,  the  appellate 
court  is  required  to  give  such  Judgment  or  make  such  decree  as  should 
have  been  rendered  below,  and  to  issue  execution  without  a  procecfawfay 
except  where  the  damages  to  be  niioesed  are  uncertain,  in  vdiich  case 
the  oaneemnst  be  remanded  for  further  proceedings:  See  Code  of  ^tmau 
WSB,  aeos.  ^SOe;  2387, 280e;  3167.    IFtZismson  v.  Bmkh  ami  WalkKr,  47!L 

lb  Wrkkb  SvnoMMon  n  Fbima  FAan  Bab,  aitd  170  Evxdbicb  ib  OfnBB» 
to  remove  such  bar,  it  is  just  as  eonebuive  aa  a  matter  of  htLmmihtnfjt^ 
it  was  absolutely  conclusive  as  a  matter  of  law.  BOUte  v.  8imomi$,  Cb- 
mmi,  S  Cb.,  620. 

i^  JuBaMBNT  OAMroT  ^m  AvamBD  ob  Imibacbbd  bt  Axtaokino  Mbbb  Ib* 
bbovlabiiibs  in  judicial  pmoeedingB,  whibh  are  open  to  diraet  objeotioD 
in  the  snity  or  which  may  be  taken  advantage  el  on  etnr  or  iqppeaL 
Nath  V.  OhtrAt  678. 

See  AooouNT,  1,  2;  PAsnnoN»  2. 

JUDICIAL  KOnOK 
See  Statdtbb^  S. 

JUDICIAL  SALSa 
See  BxBOOTioira;  Bxbodtobs  and  AramninuflOM^  7<4L 

JUBISDICnOK. 
1.  Qbthakb'  Coubt  d  ONBorLiMxnD  Fowna;  andtfaoughitkaooBrtel 

equity,  it  has  no  jurisdiction  exoept  what  is  conlaned  upon  it  by  ■tatutsb 

Snyder^s  Appeal,  372. 
&  It  n  ONLY  IN  Cbbtazn  Cabbb  or  Joint  Tinubb  tbat  Qbpbanb*  Goobt 

n  AutTBOBOBD  to  Makb  Pabxixbxn,  and  these  caaaa  are  dsihied  by 

ute.    Id. 


Indxz.  807 

^  Jujuumunoir  ov  QsraAiii^  Oousr  nr  PAVximui  ii  *'*nfH^  by  iftrtiito  to 
Hm  pwtitioa  of  a  ni^  oofeikfee.    Id, 

^  JVKUUUBTUUK   OV  dtPlLAini'  OOUBT  TO   MaKS   PaBBXIOV   OnBATM  OV 

TntM  o  V  Dbgidxiit  ooly,  and  not  upon  that  of  tho  hdn.    It  b  beomao 

it  IB  the  land  of  »  deoedent»  and  not  becanae  it  b  tfaa  land  of  heini  that 

thb  court  b  empowered  to  make  partition.    Id, 
iu  OBFRim'  CcfUBT  HAS  Ko  JuBisinciioK  TO  Dbobxi  PAsmnur  oir  Qaa 

PftooBEDivo  OF  Two  KflTATiB  held  in  common  by  the  aama  partjei^  and 

as  the  heira  of  two  difEarent  peraona.    Id, 
C  SupmniB  CouBT  ov  Kxw  Yobx  Suoqeedxd  to  Jubudboiion  ov  Oousv 

ov  Chahoeet,  nnder  the  conatitation  of  1846.    Oardmar  y.  Ogden^  102. 
7.  Oomrr  hatiho  BxoLimivs  Jusnnxionov  otsr  Muhioifal  Oladc  mat 

1mm  Wbit  ov  Sgibb  FagluIp  notwitfaatanding  the  olaim baa beeniilad 

in  anothar  coort^  and  not  yet  removed  to  the  court  having  jviiadietioa* 

AAflainr  ▼•  Cbiiiiiioaiiicnftft.  869. 

See  Egvirr. 

LAin)LOBD  AKD  TENANT. 

D  vov  LiABui  nr  Damaosb  voe  AflonmrcAL  Loaa  ov  DnmiD 
BT  "Fnat,  nnder  a  covenant  to  fodeliver  them  at  tiie  expbntiflo 
of  hb  tenn  in  aa  good  ofderaawhenreceiTedt  naoal  wear  and  tear  and 

fl:  Ooirnuor  ov  Leasb  ib  vov  Likb  GomBAor  ov  Goimov  OiiiEiin,  and  b 
not  governed  in  ita  conatraotiony  to  the  aame  extent,  by  considaratioai 
el  pnbUo  policy.    Id, 

IL  Ijuna  ABB  OoBmwMD  Lm  Oihir  Wutthi  A«1^^Mla^Tl^  ao  aa  to  giva 
eflbot  to  the  intentun,  and  in  arriving  at  the  intenticB,  the  anbjeet* 
matter^  the  aitoation  of  the  partieay  and  the  object  bad  in  view  and 
intended  to  be  aooompliahed  by  the  partiea  at  the  time  are  to  be  regarded* 
Id, 

4.  Tnoa  n  Imfumd  Pbohibb  to  Pat  for  improvementa,  idiero  a  aon*  wbm 
b  the  tenant  from  year  to  jrear  of  hbfalher'a  eatate^  ezpready  refoaaa  to 
ptoceed  with  the  improvementa  tin  he  baa  hb  btfaer'a  pcomiaa  that  the 
hmk  ahaU  be  bb  upon  hb  father'a  death,  and  the  bther  doea  aol  kaaf 
Uapromiae.    8ndA  y.  Adm'r  qf  SmUk,  4B. 

Sea  HomBSAiM;  Vbhsob  abb  Ybbsb^  Ml 

LABOENY. 
See  Qbdcdial  Law^  8-A. 

LAXEBAL  SUFFOBIL 
See  EAHiiDnri%  8. 

LEOAOIES. 
Sea  BacAns,  2-^;  WnuuL 

LIBEL. 

hamu^JtuLL,  Wao,  abb  Ikpabtial  Bbfobt  ov  JirraouL  TauL,  had  in  open 
conrth  *w^>^**mTf-'t»ijwi  Kv  — »^n<w<^w  a.n<i  defamatoTv  commenta.  mw  be 

pnbliihed  with  impanity,  and  b  conaidered  aa  privileged.    Bat  aaoh 
privilagedoea  not  extend  to  the  pabUcation  of  mere  preliminaiy  proceed' 
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iilgii»  nuh  M  aa  «B  parte  aiBdftnti  idmU  befora  a  propar  «Abk^  vWi 
Hsir  to  tiie  mneit  of  tba  party.    Soch  poWifflitfaii  «■&  cnlj  bo 
bj  praifl^  tho  tnitk  of  tho  diatgo.    CTiirfowrtif  O— tti  Ck  ▼■ 

UOKNSBB. 
fioo  Tatatwmi,  1;  Tuniifl^  1*  8^ 

LDEH& 
8oo  MKBAmoi'  Loan. 

UFB  ESTAXBSb 

SooBRAXH^i. 

UQUOR  LAWa 
8oo  Tazatioh.  1. 

LIS  FKNDJEHa 

la  Iji  Pmumi  ni  SopnTy  SOT  Oouuoinni^  Am  DuiiT 

KonoBtoopmhMeraoMtoaffMtond  Innd  Ut  iatarait  by  tfao 
«id  begbis  from  tfao  oerrioe  of  the  mbpcma  aftar  tbo  bill  Is  fflod;  oad  io 
■o  moro  than  tfao  adoptioa  of  tfao  oommoa-law  ndo  bi  real  aotiooi^  tfaat 
if  tbo  dolondaat  aliono  aftor  tbo  pondonoy  of  tbo  writ^  tfao  jodgmont  will 
ofonoaoh  tbo  alionatioii.    I>kmimid  y.  Lmmm»  ComUiff  429. 

t»  DoonzHB  or  La  Peitdiks  n  not  Ck>iniinn>  to  Bbal  Aoimm^  IniI  ia 
applioaUo  to  ebooaa  m  aetiaii«  otbar  tban  oomiooioUl  pi^wwliieb  baa 
not  tnatored*    Id, 

&  Fmnaror  ov  Suit  bktwxbv  Comnr  ahd  RiniiwiAP  Cokfavt,  bi  mgwd 
to  boada  iaraod  by  tbo  ooonty,  bi  paymantof  ite  aobocriptifln  to  tfaoooa- 
paay'a  aiock,  ia  notioo  to  all  tbo  world  of  tfao  fMta  aUigad  bi  tbo  piaad 
fa^pi  tfaorouv  and  tbo  porobaaori  of  aoflb  booda  from  tbo  oonqpaaj  pNHlflati 
Mitf  and  all  aobaaqnit  poroliiiori^  are  afiaotod  by  tbo  doowo  of  tfao 
in  tbo  aolt  p— **^*ng  at  tfao  tuno  of  tbo  pwrobaaa.    Id, 

ICAUGB. 
8oo  OuMOfAi  Law,  10-13;  IkuQBinB^  S. 

MARRIKD  WOMEN. 

L  y^»M»"  WoHijr'B  SsPiLRAn  Bbtaib  d  itot  Cbaboiabu 
Dnra»  onleai  bar  intention  to  mako  it  ao  la  Indloatad  in  tbo 
itaol(  or  the  dobt  ia  oontraetod  for  tfao  diraot  bonafit  of  tiio 
oatate.     Taie  ▼.  Dederer,  216. 

&  M^*»"^  WOMAJf'B   SSPARATI   EbTATI  IB  ITOT  GKABOSAKJI  OUT 

■OBT  Norm  aignad  Iqr  bor  as  aore^  for  bar  bvaband,  atflioqib  aba  BtaBdad 
Ibaralqr  to  ohaigo  bor  oatate.    Id, 

See  AoKirowTiiDqMBiiTB;  HnawAii^  1, 2. 

MASIEE  AKB  SERVANT. 

Sbvsbui  SiBTAjm  ABB  Bmfuitxd  ur  OniniiMf  SmKWwm^  and  «m 
of  tbem  anflEara  an  injozy  by  tbo  nipgiioet  or  want  of  eare  of  anofehart  wbilo 
tbay  are  Jointly  engaged  in  tbo  aame  eerrioe^  bo  oannol  reoovor  againal 
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the  employer  for  nieh  injury,  in  the  abeenoe  of  aaj  fnill  «o  tho  liMvli 
pni.    Na$kmUe  eic  B.  M.  Ok  V.  SHUoa,  S06, 

See  Railboam. 

MBCHAKIG8'  LDENB. 

1«  BaiuuiadBbidob  n  hot  BinuxDio  wiTHiir  ScAxon  Grmio  IftKauno/^ 
Lnir  upon ''any  dwelling-liooae  or  other  boilding.''  La  Cfrotm  and  MA- 
mmkee  R.B»C(kT,  VatuUrpool,  601. 

&  WOBD   "  BUIUHNO "  IhGLUDES  TbOSB  BtBUOTUBM   OHLT   WmOB   BATB 

OAFAorr  TO  OoMTAnf  and  are  designed  for  the  habitation  of  man  or 
animalii,  or  the  sheltering  of  property.    IcL 

Bi  Paktt  m  EmiTLXD  to  Msohakio'b  Lddi  vob  BuiLDnio  Fixoii  oader  n 
statate  providing  that  "  any  person  performing  manual  labor  npon  any 
land,  timber,  or  lumber  "  shall  be  entitled  to  a  lien  thereon.  This  aol 
was  designed  to  indnde  at  least  all  labor  done  directly  npon  the  land  lor 
the  porpoee  of  preparing  it  for  nse  aa  sneh.    BaUeif  ▼.  ffmtl,  700. 

4.  MaasAHKfs  Lmr  n  vor  Waxvxd  by  Takiko  Koib  whidh  does  not  «i- 
tend  the  oredit  beyond  the  time  in  whioh  the  party  is  required  to  soe  to 
maintain  his  lien.    Id, 

ft.  QbB  HATIiro  'MwCEUSUfB   JJXB  ON  LaVD  MAT   FiX   RaTB  OV   iBTSBMr 

to  be  reoorered  on  the  debt  by  taking  a  note  lor  the  debt  fbdog  the  mla 

of  interests    Idm 
ft.  JvDoioHT  Rbnpbrbd  XV  BHJOBCuanrr  ov  MBOHAWio'a  Lddt  mat,  nadsr 

Wisoonsin  statute^  order  the  sale  of  the  property  to  be  made  oader  ease- 

evtion  aa  ordinarily.    Id* 
7.  Whkbb  ICBGBAnoB'  Lam  abb  Bbtbbbd  AOAnnr  Eqditablb  Braan^ 

their  valne  depends  upon  that  estate^  and  thqr  sarvim  or  perish  with  It 

Oampbeaand  Pkaro*M  Appeal^  87& 

ftL   IfOBIOAaB   UPOB   LaOAL  BbTATB  IOB  PUBCBAflB-MOHBT  D  EbTEELBD  «0 

FBXOBirr  otbb  Mbchahio's  Lzbh  agiintt  the  eqvitaUe  estate  of  the 
vendee  nnder  a  ooniraot  of  sale,  although  by  agreement  between  the  Tsa« 
dor  and  vendee  a  third  person  takes  the  title  and  gives  the  mortgage  to 
one  who  advanoes  the  pnwhane  mimiy.    Id, 

OL  Ubioh  or  Lboai.  ahd  Equixablb  Ebeat^  so  aa  to  give  n  priority  to  the 
Uans  on  the  latter,  never  takee  place  against  the  intention  of  the  parties 
where  that  intention  is  manifested.    Id, 

Uk  Mbbobb  iBscmnniBHT  to  Lbt  ib  Mbohavxib'  Olaxms  AOAorar  Bquji- 
XABLB  Bratb  of  Vbbixbb.— -Whors  the  vendee  under  a  oontraet  of  sale 
fails  to  pay  the  purdtase-money,  and  the  Tender  and  vendee  agree  that 
a  third  person  shall  take  the  title  and  give  a  mortgage  to  one  who  ad* 
vanoes  the  purdtase-money,  and  the  deed  and  morlgsge  are  ezeontsd 
aimnltaneondy,  it  is  not  snch  a  merger  or  extinguishment  aa  will  let  In 
BMohaaioBr  irlftinw  agsinst  the  equitshle  estate  of  the  octgbBd  Tindpo.  JHL 

* 

See  Mbqbasiob^  Libb%  IOl 

MINBS  AND  MININO. 

OwBBBBBir  or  liom^  whbthbb  Qpbhxd  ob  Ubupbbbii^  mat  Sot 
diatinot  from  the  ownecdiip  of  the  soiiMb  under  n  proper  deed  thsnlob 
{kldwdlT  aMM&nidL  436b 
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%  PD8SI8BI0K  or  SuBViCB  ov  Laiid  iok  Movs  thah  Twnrrr-onB  Yi 

do«  not  cany  with  it  the  powowion  of  minenlfl  below  it,  wbere  the  till* 
to  the  Utter  had  been  severed  from  that  of  the  snrfaoe  by  deed.     Idm 

S.  TnuB  TO  Mnrxs  ob  Minxrals,  Distinct  vbom  Tnxx  to  Subfagb  «f 
land,  may  be  shown  by  docnmentary  evidence^  or  in  the  absenoo  tbespeof 
or  in  opposition  thereto,  by  proof  of  possession  and  aots  of  ownenhip- 
nnder  the  statate  of  limitations.    Id. 

4.  OwHXB  or  SuBVAOB  OF  Laiid  Sxkkino  to  Bstabush  TttLB  TO  ICnra^ 

by  adverse  possession  under  the  statute,  in  oppositian  to  a  dead,  mnsi^ 

prove  possession  of  the  mine  as  snoh,  independently  of  his  posseaaioBa  «# 

tiiesorfaoe.    Id, 

See  Stasutm  gw  LnfiTATioim  ], 

MI8TAEB. 

L  MiBTAn  IN  ArrxMFTKD  DnoBiFTioN  or  MoBToiasD  Famnm^  in  m 
mortgage  of  land,  which  has  been  dnly  ezecnted  and  reoorded,  wiU  ba 
oorrected  in  equity,  not  only  as  against  the  mortgagor,  bat  also  aa  agninot 
Judgment  or  attadiing  creditors  of  the  mortgagor  and  pnrchaswrs  nnd«f 
them  with  notice  of  the  mistake.    Stnmge  v.  .fieodb,  308. 

t.  It  D  Okniral  Kuui  in  Equitt  that  Act  Dons  o&  Oontraot  Mai>b 

under  mistake  or  ignorance  of  material  fact  is  voidable  and  relievmbla 

against  in  equity,  when  such  mistake  or  igncranoe  constitutes  a  matarial 

ingredient  in  the  contract,  or  the  motive  of  the  act  done  by  tha 

and  disappoints  tiieir  intention  by  a  nmtnal  error.    Bom  v. 

874. 

See  Wills,  8-11. 

MOBTOAOES. 

1.  MoSfOAGB  IB  NOT   OONTSTANCN  OF   LaNB,  BDT   InCEDXNT  OF   DbBT    8b- 

ouxxD,  and  is  regarded  as  personalty.    BlwiU  v.  IToAer,  709. 
&  KxaouTAON  AND  CoNTXNTS  OF  Wbitten  iNsiBuiuDfT,  sot  forth  in  p]am« 
tiff's  petition  and  relied  on  as  a  mortgage,  cannot  be  proved  by  otal  taa- 
timony  t.ending  to  show  that  defendant  had  stated  that  he  had  azaoatad 
to  plaintiff  a  mortgage.     WUUamB  y.  Dunt,  fi4A, 

S.  SaOONBAKT    BVIDKNOB  OF    CONTENTS  OF    MOKTOAOB  WILL  NOT    SUFfOmT 

ViBDicr  AND  JuDOMXNT  OF  FoBaoLOSiTSB  where  such  evidsnoa  falla  ta 
connect  the  mortgage  with  the  debt  it  was  alleged  to  have  bean  giretk  to 
secure,  or  to  show  upon  what  account  or  to  secure  what  debt  it  'waa 
given.    Id. 

4i  Obanteb  Who  Covxnantb  with  Gbantob  to  Pat  oir  MoaxoAaa  oar 
pBmnws  becomes  in  equity  the  principal  debtor  with  respect  to  tha 
mortgage  debt,  and  the  grantor  becomes  his  surety.  Elapwortk  ▼•  2>r«aa> 
fer,  69. 

••  Obantib  does  not  Bbcohb  Pebsonallt  Liable  foe  Patment  of  Mokt- 
GAOE  Debts,  by  accepting  a  deed  containing  full  covenants,  raottin^  « 
consideration  of  twelve  thousand  dollars,  and  declaring  in  the  habemdtum 
danse  that  the  conveyance  is  subject  to  four  mortgages,  "iHiioh  aaid 
four  mortgages,  amounting  in  the  aggregate  to  the  sum  of  ei^t  tfaoaaaad 
five  hvndred  dollars,  haa  been  estimated  as  part  of  the  ooBsideimtioa- 
money  of  this  conveyance,  and  has  been  deducted  therefaom."  Bt^umi 
V.  Cofmant  218. 

C  A  Bntebed  into  Possession  of  Land  vndeb  Aobebment  to  pnrcliaaa 
from  B,  the  owner,  and  made  valuable  improvements,  in  184S.     In  1849 
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lie  execated  a  mortgage  of  the  land  to  C,  to  secure  the  payment  of  a 
note  made  to  C,  for  aiz  hnndred  ddllan,  payaUe  in  1860.  In  1861  he 
feoeiyed  a  deed  of  oonveyanoe  in  fee  from  B»  and  in  1 864  execated  a  mort- 
gage of  the  land  to  D,  to  seonre  the  payment  of  a  note  made  by  him  for 
one  thooaand  eight  hundred  doUan.  Deeds  were  all  duly  reoorded. 
The  mortgages  not  being  paid,  and  the  lands  being  insnfficient  to  satisfy 
both  mortgages.  HM:  1.  That  mortgage  to  0^  as  between  the  parties^ 
oonveyed  to  0  the  legal  possessory  right  of  the  grantor,  and  his  eqnitaUe 
interest  in  the  lands;  2.  Upon  ezeentioQ  of  the  deed  by  B  to  A,  the  fee 
so  conveyed  to  A,  by  estoppel  arising  from  his  prior  deed  of  warranty  in 
fee  to  0,  inured  to  C  who^  as  between  the  parties,  thereby  became  Tested 
with  the  fee;  3.  That  the  obligation  of  estoppel  became  to  C  a  mnniment 
of  title,  adhering  to  and  transmissible  with  tiie  land,  and  obligatory  upon 
the  grantees  of  A,  as  well  as  upon  his  heirs;  i.  That  the  deed  to  0,  hay- 
ing priority  of  record  of  the  deed  to  D,  was  entitled  to  the  same  respect 
in  law  and  equity  as  against  D  that  it  was  entitled  to  against  B»  his 
grantor.    PA%  y.  Sanden,  816. 

7.  Whkeb  Two  Lots  abb  Mobtoaoxd  to  Sioinui  Same  Dm,  and  tiie 
mortgagor  subsequently  ccnyeys  one  of  the  lots,  the  remaining  loft  Is 
primarily  liable  under  the  mortgage;  and  it  is  immaterial  that  the  con- 
sideration for  the  conyeyance  was  not  yaluaUe,  but  natural  lore  and 
affeddon.    CfoMl  y.  Sine,  106. 

t.  PuBCUAsxB  VBQii  MoBTOAaoB  ov  Qkb  OF  Two  Lofis  MoBiOAaxD  worn 
Samb  Dbbt  is  not  affected  by  a  release  of  the  remaining  lot^  executed  by 
the  mortgagee  to  the  mortgagor  after  the  sale  without  the  purehaaer's 
consent.    I<L 

•i  Whbbb  Two  Lora  abb  Subjbot  to  Samb  HoBTOAaB,  and  Mobtoa«k>b 
Otmwwn  ^SB  txriTBBii,  and  the  mortgagee  afterwards  releases  to  the 
mortgagor  the  remaining  lot,  if  the  lot  released  is  sufficient  to  satisfy 
the  entire  debt»  the  mortgagee  cannot  resort  to  the  first  lot;  but  if  suffi- 
cient to  satisfy  only  a  part  of  the  debt»  the  first  lot  in  the  hands  of  the 
grantee  will  be  answerable  for  the  deficiency;  accordingly,  on  a  bill  to 
foreclose,  reference  will  be  ordered  to  ascertain  the  amount  due  upon 
the  mortgage  and  the  yalue  of  the  premises  released.    Id, 

IOl  Tbbdbe  or  Monbt  Dub  oh  Mobtqaob  at  Airr  Tdcb  bxiobb  F&bb- 
GL06UBB  DiBOEABOBS  LiBV  of  the  mortgage,  though  made  after  the  law- 
day  and  not  kept  good.    KortrighL  y.  (Jady,  146. 

IL  MOBTOAaBB  MAT  HAVB  IN  FOBBGLOSUBB  BUTS  DbOBBB  10&  DbvIOIBBOT 

AflAiNBT  Gbabtbb  ob  Mobioaoqb,  whcrs  grantee  has  coyenanted  in  his 
deed  from  the  mortgagor  to  pay  off  the  mortgage.    ZZtqnaoiiA  y.  i>rsaffer. 


IS.  Gbabtbb  of  MoBTOAaBD  PRBMiHBg  Who  dobs  bot  CoyBRABT  to  Pat 
ovr  Dbbt  takes  the  premises  subject  to  the  incumbrance^  but  incurs  no 
personal  responaibilify.    Id, 

IS.  Ubdbb  Pbatbb  bob  Salb  or  Bntibb  MoBTOAaBD  PRBMiHBg  TO  Pat 
Wholb  Dbbt,  complainant  may  haye  a  decree  to  sell  such  portion  of 
the  premises  to  pay  such  part  of  the  debt  as  the  eyidenoe  may  warrant. 
QaOm  y.  ^iN^  106. 

li,  1m  Qtbict  Fobbolosubb,  PLAZMmr  a  Lbtt  to  his  Ejboimbmt  to  obtain 
possession  from  the  mortgagor.    Schenek  y.  Conover,  96. 

1&  AcmoN  BOB  In JUBT  DoNB  TO  Bbaltt  may  be  maintained  by  a  holder  of 
a  mortgage  upon  such  realty,  who  has  obtained  a  judgment  foreclosing 
■■oh  mortgage^  and  directing  the  sale  of  the  realty,  when  such  injury 
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WM  dona  to  laid  pnaiam  bsf on  nid  realty  was  sold  imdBr  aneli  jodf- 
ment^  and  presented  tha  fall  amoqnt  of  tha  mortgaga  dalit  ironi  beiiag 
laaliaad  out  of  tha  praiiiiaaa»  tlia  mortgagor  baing  inaolTflntk  and  tba 
injuzy  baing  oommittad  wrongfuUy  and  frandnkntly,  with  tha  intant  ta 
injure  tha  holder  of  tha  mortgage.    Jomet  ▼.  CfotHgem,  Til. 

16L  Equitt  or  RxDmrnov  JhoKJEim  to  Hkdks  or  Dsobased  MoB3t>.4ooB, 
and  is  not  banad  by  a  sale  of  tfaa  land,  vnder  a  decree  of  f  oradoaiirey  in 
an  action  in  which  the  adminiitrator  of  aacfa  daceaiacl  mortgagor  ia  tfaa 
defendant^  and  tfaa  heirs  are  not  joined.    Siark  ▼.  Brown,  702. 

17.  Salb  uxdxb  jymoBMB  or  FoKnLoauiui  will  operate  as  an  asrignmant  of 
the  mortgaga  dabt»  where  tfae  mortgagor  died  prior  to  tfae  oommanoaoiaBt 
o'  foradoaore  proceedings,  and  his  administrator  was  made  a  perty 
tharato^  bat  his  hairs  were  not^  and  the  porohaaar  at  snoh  sale  will  be 
treated  as  a  mortgagee  in  possession.    Id, 

ISi  DXKD  or  MOBTQAOSD  PUKMIBB^  VBOM  PUBOHASKE  AT  MOBTOAOB  SlU, 

wfaara  snoh  sale  only  operated  aa  a  transfer  of  the  mortgaged  debt  to  tfaa 
puehasar,  will  transfer  tha  interest  of  tha  parchaaar  in  sach  dabt  to  tfaa 
grantee  in  such  deed,  so  that  after  tfae  entry  of  sach  grantee  upon  snefa 
premises,  ha  will  stind  in  the  position  of  »  mortgagee  in  posssssion,    AL 

See  OoBVOBAxiova,  12;  21;  Hubbahd  ahd  Wjwm,  8;  UwoRAma^  laM%  S| 

MmAXM,  1;  UsUBT. 

MUNICIPAL  OOBPO&ATIONa 
See  Bcanm,  4-6;  Oobfokaxiohb;  Hiohwatb^  S-IO;  HaauaMOiw  ^ 

MUBDER. 
8aa  Gbdiihal  Law,  6-liL 

NBQLIGENCB. 

I.  PLJJVniV  GAHVOT  SUSTAZH  ACHON  lOB  KaOUOSHCBI^  AMD  MOBT  BB  KOV- 

soiTBi\  where^  from  his  own  showing,  he  i^paara  to  hsva  bean  gnil^  of 
nagliganoe  which  oontribated  as  »  prozimata  cause  to  tfaa  injury.  JBl* 
wamkeB  and  ChUxtgo  B.  B.  Co.  ▼.  Hunter,  690. 
t.  Kovflinnr  wiz«l  hot  bb  Gbahtbd  oh  Gbodhd  or  Failubb  or  PLAnmrf 
TO  Show  Lack  of  oontribatory  nagliganoe^  idiara  his  oTidance  makes 
oat  a  clear  case  of  injary  from  tha  nagligenoe  of  tha  defendant,  and  no 
dronmstanoe  appears  therefrom  tanding  to  prora  that  tha  plaintiflF  fiuled 
to  exercise  ordinary  care.    Id, 

SL  BVLB  THAT  BUBDBN    IB   UVON   PLAIMTIIV  TO   DnTBOYB   NbOUQBKOB  CB 

his  part  doabted.    Id, 

i.  Kbouobnob  or  RAn.BaAP  Oompant  n  Showb  num  Evxhbvob  that 
p]Mntiflr  was  injored  by  train  of  tha  defendant,  which  approaohad  with- 
oat  signals  and  ran  into  a  loaded  team  of  the  plaintifl^  whiah  ha  was 
andeayoring  to  drive  orer  tha  railroad  crossing,  which  had  been  recently 
raised  and  rendered  difficalt  to  cross.    Id, 

§,  Kbw  Tbial  will  NOT  bb  Gbantbd  on  Gbound  that  VBBDlOr  IB  Oov- 
tbabt  to  Evidbnob  in  action  against  railroad  company,  beoanae  of  ad* 
"t^ffi'*n^  of  oontribatory  n^Ugenoe  made  by  plaintiff  ahortly  after  tfaa 
accident  while  he  waa  in  an  injured  condition,  and  in  answer  to  questions 
by  agents  of  the  company.    Id, 

ib  OONTBIBUTOBT  NbOLIOBNOB  IN  AonON  AflAINaT  RAn.BAAP  COMPAMT  fOT 

injuries  caused  by  a  train  running  into  a  team  at  a  crossing,  is  not  sfaowm 
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by  ciTidenM  that  the  plaiatUTs  hone  ballnd  at  the  eroeiiiig^  whete  the 
hone  waa  a  young  hone  whoee  habits  were  not  oonfirmed,  and  where  hia 
faaUdng  might  weU  be  attribated  to  hia  inability  to  raiee  the  loaded 
wagon  orer  the  tnu^  which  was  being  raised  at  the  orossing,  and  had 
been  left  in  an  nnflnished  condition.  Snoh  evidence  is^  therefore^  not 
gvonnd  for  a  new  trial  aa  newly  discovered  evidence.    Id, 

7«  Kfu>mci  or  GoKBinoir  or  TaacK  at  GBoamro  Tmmmtoatklt  avtbi 
LfjUKT  is  admissible  in  an  action  agMnst  a  railroad  company  lor  a  col- 
lision with  a  team  at  a  erosaing.  Thoa^  the  qoestion  for  the  jnry  is  ita 
flwidition  at  the  timop  its  condition  immediatsly  befose  and  immediately 
after  are  proper  oironmstanoes  to  be  considered.    ItL 

flL  VBATUBX8  or  KaouoBMcni  in  regard  to  the  specific  groonds  of  complaint 
may  be  proved  so  clearly  and  inccntestsbly  that  it  may  become  the  doty 
of  the  conrt  to  prononnoe  it  sach  aa  a  matter  of  law;  bat  where  the  facta 
are  controverted,  and  the  existence  or  non-ezistsnce  of  them  may  fsirly 
be  presomed  to  affect  the  mind  inagivenezigency»  the  qnestion  whether 
the  acts  were  or  were  not  negligent  is  neeessaiily  one  for  the  jury. 
Pmmi^kcmia  Jt.  B.  Cb.  v.  Ogier^  822. 

ft.  Knouomrcni  n  Waxt  or  Okdtsaxt  Qau  which  a  parfy  oaght  to  ob- 
serve nnder  the  peculiar  eiroamstancae  nnder  which  he  is  placed.    I<L 

IOl  Wkbt  thus  d  Catob  to  AmiKun>  Dahobb,  a  greater  degree  of 
care  is  reqnired  than  when  no  danger  is  expected.    Id, 

IJ.  Ohb  OAimoT  Tamm  ADVABTAan  or  ma  Owv  Wbono,  where  he  haa 
omitted  to  perform  a  dnty,  and  by  that  omiasion  another  has  been  Inllad 
into  afimoied  secnrityy  so  that  he  goee  into  a  dangeroos  place  and  re- 
ceivce  an  injury  which  he  might  have  avoided  if  the  other  had  performed 
his  duty.  Snch  otharperson  in  snoh  casewill  not  be  permitted  to  charge 
contribntory  negligence  on  the  injored  party.    Id, 

12  Ir  Qks  Who  n  not  Obiqxnallt  Liabui  vm  Sjtmd,  he  haa  no  ri|^t  of 
notion  against  the  original  wrong-doer,  even  thoagh  the  former  had  noti* 
fled  the  latter  of  the  actioii«  and  required  him  to  defend,  and  an  award 
waa  had  against  the  former  which  he  paid.  Banm^  qf  Went  Ohetter  v. 
Apple,  93S. 

liw  MmnmpAL  Ooepobatjon  n  not  Liabu  roB  Damages  resnlting  £rom 
excavations  made  in  its  public  streets  by  individuals,  nnder  a  license 
from  the  coiporatum,  for  the  pnrpcee  of  introdncing  water  from  its  main 
pipes  into  his  private  property,  or  £rom  snoh  individual's  neglect  to  prop- 
erly fiU  up  the  excavation.    ItL 

li.  It  n  QunTioN  or  Fact  roB  Jvbt,  wfibtrbb  Lbavino  Doom  or  Bdild- 
nro  IN  Ck>0B8B  or  Constbuotion  nbab  Railboab  Tback  partly  open, 
through  which  sparks  from  an  engine  were  driven,  constitutes  such  negli- 
gence on  the  part  of  the  owner  or  his  servants  aa  would  preclude  his 
tecovery  against  the  railroad  company  for  a  fire  canaed  thereby.  Fern 
V.  B^fado  e«B.  B,  M.  Co,,  17& 

See  Mastbb  and  Sxbtant;  Railboam;  Tobxi. 

KBQOTIABLB  INSTRUMENTS. 

1.  iNRKcncnT  D  not  PBomaaoBr  Notb  under  the  statute  of  Anne  when 
it  consists  of  a  promise  to  pay  money  to  a  party  or  order,  at  a  certain 
place,  "  with  exchange  on  New  York;"  becanse^  in  order  to  constitute 
such  note^  the  promise  must  be  fixed  anA  abeolute.  Bead  v.  McNiUtifp 
467. 
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1.  PMicmMttT  Hon  mnm  Bmrurm  aw  Avm  mint  be  aa  angngniMBl  U 
pay  A  dflfinifea  tom  of  111OO07,  or  a  nm  wbuh,  if  nol  dBfinad,  imij  b» 
Mowtainad  bgr  tbt  law  alooa^  witfaoat  raaort  to  •xtrinaio  cueuMtaaflM 
/A 

Sw  OnxxnoAni  ov  Dbmmit  ib  xot  Hmotiabli  ImtKOMMBtf  aooh  ■•  viD 
anaUe  an  indonaa  to  maintain  aa  aotion  on  it  m  Ida  own  Bamo.    Id* 

4  ]>ifBnuBT%  ▲  Bmmffo  Cokpamt,  imied  a  certifioata  of  dspooit  for  tar 
thonaand  doDan  in  euraiftoy,  to  plaintiff  *a  debtor,  peyaUe  in  like  fimda 
to  the  order  thereon  of  the  depoaitor.  with  inteeat:  AU»  tiia*  tiio  oaf^ 
tiAoate  is  to  be  r^gerded  aa  a  negotiable  proanaaory  noto^  nuiwIUiataad* 
Ingtbeterm  "  eiiiTeiioy'*waa  deemed  at  time  and  plaoe  of  tranaaotion  to 
indnde  the  bank  biUaof  aandxy  ipeeie-peying  banka  ontnde  the  atafa^  aa 
well  aa  thoae  of  the  aame  oharaoter  within  the  atata  Hcw$  t. 
.  HO,  S  Oa.,  812. 

SL  B1LL8  AXD  Nofim  nuNTLD  Bxpsna  Son  ion  WmoB  Tesr  asm  Gi 

Body  or  LmsniaaT;  but  an  omiawfln  of  the  aom  will  not  be  fittal,  or 
render  the  inatniment  infiUd,  if  the  tme  amoont  oan  be  gethared  boaa 
other  parti  of  the  writing.     ITIt&Mitpn  t.  ififeiitt  omI  fToOnv  478. 

8.  Whkbb  DciBor  xv  STATmnT  ov  Sox  Bzms  nr  Bui.  on  Koo;  the 
amoont  marked  in  the  margin  may  be  referred  to  for  the  porpoee  of  v^ 
mofing  any  ambigiuty  in  the  language  naed,  or  to  aopply  the  ameent 
^fdiere  it  ia  not  atiied  in  the  body  of  the  inatmment.    Id, 

7.  Wflsu  Am owT  m  Ldt  Blavk  nr  Body  or  Bm.  on  Noo;  the  holikr 
may  fill  it  up  with  the  amonnt  atated  in  the  maigin.    Id, 

8L  If  DxMmirAHOY  Bxnr  BKrwm  Amouvt  Seated  ni  Body  ov  Bui.  on 
KoiB  AHD  Amouht  Statkd  IN  Maboxn,  the  former  preraila;  beoaaae 
the  latter  ia  only  a  memorandoniy  while  the  wofda  need  in  the  bo^y  of 
the  oontraot  are  a  part  of  tiie  note.    Id 

81  FaboIi  BrzDBrai  n  XvADMiBBiBLn  to  Show  that  Sum  Seaskd  nr  Mab^ 
GIN  or  Bail  OB  Noti»  and  not  the  earn  atated  in  the  body  thereof  ia 
tiie  one  intended  by  the  partiee.    Id 

IOl  Bvsbt  Matbbial  Altbratiov  or  LraiBUMBiiT  Dbiboyb  in  VAUsirT; 
bnt  an  alteration  makiiig  a  bill  or  note  eonlormtoan  agreement  between 
the  partiee  will  not  ritiete  the  inatroment.    Id 

U.  Whkbb  OuBBBroY  nr  WmcH  Bill  ob  Koib  d  to  bb  Paid  d  vot 
Mbmtionxs^  the  law  will  preanme  it  to  be  the  onxrenqy  of  the  ooiinirj 
idiere  it  ia  to  be  paid.  Bat  the  intention  of  the  partiee  ia  to  be  iiitv> 
prated  £rom  the  coetom  or  naage  of  the  plaoe  where  the  bill  or  note  ia 
made,  if  aoeh  a  coorae  oan  be  adopted.    Id 

IS.  PBOMZaSOBY   KOTB   DOBB   VOT   OpBBATB   A8   PaYMBBT   OIB   BziIHOUiaR* 

mbbt  of  original  debt  for  whioh  it  ia  given,  nor  doee  it  ohange  ita  naturae 
nnleaa  it  be  ezpreoaly  ao  agreed.  Ihe  remedy  ia  merely  aoapended,  and 
npon  the  diahonor  or  non-payment  of  the  nota^  if  it  be  in  the  handa  of 
the  payee,  it  may  be  diaregarded,  and  aut  breast  for  the  original  in- 
debtedneaa.    Blmd  t.  Walker^  709. 

18.  Bill  or  Ladivo  Rboulably,  Faibly,  avd  vqb  Valdb  Indobsed  to 
Anotiexb,  will  paea  the  title  in  the  gooda  to  the  indotaee.  Daocm  y.  iSAq^ 
fer,  834 

14  No  TiTLB  OAN  BB  Tbansibbbbd  BY  Fbaudulbht  Holdbb  of  a  biH  oI 
lading  to  the  property  deocribed  in  the  bill  by  an  indoraement  el  the  bill 
to  a  pnrohaaer  for  yalne  who  haa  no  notice  of  the  fraud.    Id 

I&  PuBCUASBE  CANNOT  Glaim  TO  BB  Innogbht,  if  he  takoa  an  aaaigniBent 
of  a  bill  of  lading  from  one  who  appeare,  on  the  face  of  the  bill,  to  be  an 


Jmool  81B 


oftiietUlA.    Id. 

ML  Aarxm  ras  Mosxr  Faid  will  hot  hm  Mumr  Makb  or  Hon  il 
nh  of  pajM  idio  indofMS  tlitiiotd  and  afterwaidi  pays  tad  tdbM  il  opu 
HitreinedyuvpoBtlMiiofeo^  and  nol  upon  an  aoeoanllornanfly  paid  ti 
tiie  naa  of  tiie  maker.     IRSIamt  t.  Aini;  648L 

t7.  AonoamoPAMiMr  ImxnaiE  or  Kon»  Patiiw  la;  oinrov  BaoofHi  or 
Maker  ov  Monnr  OonraB^  bat  miut  aoa  on  nola;  and  if  tiie  nola  ba 
baffod  bj  tha  afcaitela  of  liimtatinni,  ba  oaanoi  raoovar^  altiMm^  ba  maj 
bwa  paid  tba  anuMtnt  to  tlit  hcldiy  balofo  tiia  bar  of  th#  itatiila  bad  in* 
tavpoaad*    ItL 

m  BsAaoiuBui  Tkm  wmt  Xlapii  ioe  Puntuo  or  KMaKumnry  or  pva- 
aantoMnt  for  paymant^  bafoce  nagotiabia  oartdicata  of  dopoait  w31  ba  ra- 
gwdad  aa  ofiidna^  and  it  wHl  not  ba  ao  regarded  two  daya  aftar  ita  daK 
wbon  negotiated  to  a  par^  reoeiTiiig  it  in  good  failii,  lor  »  valoablo  oon* 
aideitttion.    Hem  y.  Hariium,  MtB,  S  Ox.  S12. 

It.  AflBUHn  or  KaooviABUi  OntnniaAm  ov  Dnonr  oiv  Esioaai  Pat* 
msT  by  tiie  maker  tiiaraof^  m^  tiia  latter  -nannint  ba  bald  liablatoaa 
attefliiing  oraditor  of  tiia  depoaitor.    JdL 

6aa  BovIM^  4;  ScAinn  ov  IjiiizAanH%  S|  WmnBm^  L 


NXW  TBIAIb 

1«  OsAiraiiio  oiR  BifuiDro  Haw  Tual  d  nr  DmsBnov  ov  Oooh;  ^fdisra 
par^a  ownwitnaaa  tartiftea  in  aoob  manner  aa  ta  aofptiaa  tba  partjoall* 
ing  bim,  after  dna  oantion  naad  to  learn  wbat  be  wHl  eetebliib  en  tbe 
triaL    Ddnuu  ▼.  Jlovyo^  516. 

%  Hsw  Tbial  will  -am  Qbavtid  wbxui  Fastt  SHOwnm  BnAMnrABLfl 
Oa&iand  DnjOBTOB  to  provide  bimaelf  with  taatimony  to  make  out  hia 
oaaa^  naing  the  ordinary  oantion  of  a  pmdent  attemey  in  informing  bim* 
aalf  of  the  facte  to  wUdi  the  witnwioi  will  depoaa^  ia  then  dia^ppointed 
Iqrtha  teitimenyof  hia  wtneaiea,  ao  that  an  injvy  wiD  leaaU^  wfaieh 
maybe  remedied  by  another  triaL    Id, 

See  KnouosHCBi^  i^ 

NONSUIT. 
See  Nnouomro^  1«  & 

NOnOK 

1.  KofTKB  D  voT  Impabtid  TO  PuBCBASEE  by  a  momonmdnn  atteobad  to 
a  deed  and  reoorded  with  it»  when  the  memorandnm  ia  ao  defaothrely 
aoknowledgad  as  not  to  be  entitled  to  reoord.  MeKeam  ami  Elk  Lamd 
Imp.  Co,  y.  MikhOL,  88S. 

&  PuKJOATKHf  or  OoFT  OT  NoTiqn  or  Salb  or  Bbal  BrcAra  urov  Xxn- 
oomnr  m  SurriciMHT,  if  it  be  published  in  aiz  snooeaeiye  nnmbera  of  a 
weekly  newapaper,  although  the  first  pablioation  be  lam  than  aiz  weeka 
prior  to  tha  aale^  prorided  the  original  notioe  haa  been  posted,  aa  reqiiired 
by  the  atetate,  for^-two  days  previoiia  to  the  sale.    OleaU  ▼.  SMnmm^ 

iaa  AoamiTy  8|  Szioiitobs  aitd  AnsmsanLaraBSt  7,  9]  Ln  Pmnami  %ua» 
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!•  Byvm  will  Qbawt  Ijumcnwm  Rbubi;  whamwi  ifc  em  1w 
pvof«d  tlMft  »  plaes  of  Mpidtan  » to  flitiiated  thift  ifaa  bokl  «C  «k» 
tiiMi  win  endngar  lif •  or  healtti»  oitlMr  by  ooRvptmg  Hm 
•tmoiplifln,  or  Hm  water  of  welli  or  MpnngfL    ClaHt  ▼.  Itiwremet,  9AL 

&  Whboi  Act  Oomflaowd  ov  was  or  Chabaosb  ov  KmsAaoi.  bat  tii» 
tflttimffmy  was  fmnfBniwnt  to  ntufy  tb»  eoort  that  it  aiDoimtod  to  ooek 
in  the  partieolar  omo^  the  eapreuie  eoort  direoled  aaiMae  to  be  tried 
in  the  eoperior  eoort  of  lew  to  decide  the  tu/L    Id. 

X  Ommvcmv  cm  Bumnvo  8tbsam  OooABiomKD  sr  Wmmio  dowv  or 
xn  Bahsb  hob  vot  or  Law  Oomnnnni  Kuibavoi^  iihIm  meh  ob- 
■troction  is  atferibntidile  to  the  aeti  or  agenqj  of  nea.  Mokr  t.  OaaM^ 
687. 

4.  LimviiWAL  HAT  Abasb  Futasb  Kuhasc^  if  he  can  do  ao  bj  pwaoaabia 

nMaaa.    Id. 

See  Bquitt,  S. 

(WFICB  AND  OFFICEB& 

L  OifiGEAL  AoxB  ABB  Thosb  Dom  BT  VnrruB  ov  QmoB;  aaeha^if  prop* 
erly  done,  exoolpate  both  the  officer  and  hia  suetiea  from  reapnniihnity, 
but  which,  if  neglected  or  improperly  done,  render  both  liable.    AWs  ▼. 

%  UvovfiCiAL  Aon  ABB  Such  aa  abb  CoioamD  nnderoolor  of  office^  bet 
cannot  be  lawfnlly  doneor  jnatifled  by  the  officiU  charaoter  of  theoAoet; 
or  by  any  proceae  in  his  handa.    Id. 

See  Quo  Wabbabto;  Sbbbxhs. 

PARENT  AND  CHILD. 

L  Faibbb,  IV  ov  ABELirr,  u  Bouhd  to  BCAOiTAZir  bib  Ibvaht  Oasummt^ 
enren  thoagh  they  may  haTo  properly  of  their  own.  The  eoort  wiD,  hem" 
ever,  anthorize  the  income  arising  from  the  estatea  of  the  infanta  to  be 
applied  to  their  aopport,  wheneyer,  nnder  all  the  circomatanoeo,  it 
appears  to  be  propor.    EvanB  y.  Pearee^  635. 

%  Whbbb  Fatrkb,  HAvnro  or  his  PossEBSioir  Pbopbbtv  ov  hd  Isvabt 
CmLDBEM,  makes  no  application  to  the  eoort  during  his  life-time  to  have 
the  inoome  of  snob  property  appropriated  to  their  sopport,  and  makea  b» 
charge  against  them  for  their  support  or  ednoation,  his  estate^  after 
death,  will  not  be  allowed  anything  for  their  support  without  the 
proof  that  justice  requires  it.  In  such  a  case,  the  £sther  will  be  treated 
as  a  guardian,  and  his  accounts  will  be  settled  on  the  principlea  appliea- 
ble  to  guardians'  accounts.    Id. 

IL  iLLBormcATB  Son  ov  Woman  Takbb  Equally  witb  hkb  LBairofATB 

Childbbn  under  a  devise  from  her  father  to  her  for  life^  and  at  her 

death  the  property  to  be  equally  divided  among  her  children,    ffemmeiir. 

Tohr,  638. 

See  E8TATB8  ov  I>icbdbht8»  2;  Invavot. 

PARTITION. 

L  Whbbb  thbbb  has  bbbn  Pabhtion  jigrwBBii  Tsnahtb  or  Ooifiioa  in 
Texas,  and  there  is  failure  of  title,  the  remedy  is  in  a  eoort  of  chaneeKj, 
either  by  setting  aside  the  partition  when  improperiy  made^  and  it  em 
be  done  without  injustice  to  others,  or  by  oontribntioa  wbmi  it  k 
proper.    Iio&»  ▼.  Amutrongp  674. 
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%  Jvpoaaan  nr  PisnnoH  n  OovaLinrni  wbin  Attaokxd  Oollaxk&allt. 
In  ft  suit  far  partitioii»  the  finding  and  detorminatiim  ol  m  court  ol  gen- 
flnl  JMMdiotioin,  m  to  the  eziitenoe  and  interesti  ol  partiaa  unknown,  as 
wall  aa  to  the  aofficianoy  of  an  affidavit  anthorising  the  pablioatJon  of 
notioe  nnder  the  statate^  is  binding  in  all  ooUateral  attacka  npon  the 
]ndgment»  especiaUy  when  the  allegationa  of  the  oompUint^  and  the 
•tatemant  of  facta  in  the  affidavit^  are  in  sabetantial  oonfbnni^  with 
the  atatotoiT'  xeqiiirementb    NaA  y.  ClmreK  678. 

S.  AxuaoATias  aa  to  "Umurowv  Owvsbs"  nr  Aunoa  ov  Pabthiov  n 
SuiviaiiHT  if  in  the  following  wcrda:  "That  each  portiona  of  aaid  traot 
aa  do  not  belong  to  defendants  and  to  yonr  oratora  belong  to  nnknowa 
owneon*      IcL 

4b  Usssoinff  OwinByPBocnBinDAaAziiCTBTAiyyBBaisiiinrryZV  AonovOT 
PikBarnoH,  n  Bouhd  bt  Judgmxht  thsbkut ,  though  in  poaeeaaion  of  the 
premiaea^  claiming  in  aeYeralty  by  panunomnt  title^  not  a  party  by  name^ 
and  withoat  aotoal  notice^  where  the  atatate  ntakea  the  Jndgnient  bind- 
ing and  ccnoloaiYe  on  unknown  owneri  who  have  been  aerved  by  pabli- 
Id. 


PARTNERSHIP. 

1.  KxDiiiroB  ov  PAsnrMB8HXP  xuvT  BB  DnrzxD^  if  it  ia  aD^ged  in  the  oooi- 
plaint»  within  the  time  lindted  by  atatate  by  affidavit^  or  the  irvlh  of  tba 
aUeg»tion  ia  deemed  admitted.    iU  y.  TVmI^  7S7. 

X  Pahtnib  oGbbbbal  Aqbht  vob  hib  Fdkm,  bat  only  within  the  aocye  d 
ifeabBaineia.    8a9kig$ Fmd  Sooiet^  y.  Savhfft Bakk,  d9(L 

See  DBKMnnoBn,  8;  iBJUVomnni^  2> 

PAWNS. 
See  In jUHOtiovfl»  2. 

PATIOCMT. 

SeaKBOOTIABLBlHRBITlCBHTB^  12. 

t 

PLEADING  AND  FBAGTIOK 

L  OBjaonoB  to  Mora  ov  Bbibqzho  Oabb  bbiobb  OoKvanBT  Odmr  mnal 
be  made  before  a  general  appearance  and  plea  in  bar.    StkadBjf  ▼.  Ckm^ 

•i^^w^^waa^vaia^wwa^  ^^^^a^# 

%  Plaibtdt  KAT  Pbovbblt  D18MZB8  AS  TO  Pabtt  DBiBBXkABT  after  anawei^ 
notwithatanding  another  defendant  act  up  a  defense  in  his  answer  which 
was  nnfaYoraUe  to  his  co-defendants    Btom  y.  Darndl,  68SL 

lb  Gauhb  ov  AonoN  bt  Pbihoipal  aoaxnct  Aobnt  vob  Praudulbbtlt  Sbll- 
IHO  Lakd  oabbot  BB  Uhited,  it  seems,  nnder  section  167  of  the  New 
York  code  of  procednre,  with  a  cause  of  action  against  the  ponhaser,  aa 
a  tmstee,  for  a  reconYeyance  or  an  accounting.    Oardnar  y.  Ogden,  192. 

4b  .OmxTiBO  VBOK  Plbadimo  Pobtioh  ov  Ck>MTBA0r  WmoH  u  Dbclabbd 
UVQH  is  not  a  material  Yariance  between  the  allegations  and  prooi^  unleaa 
it  shall  actually  mislead  the  adYerse  party  to  his  prejudice  in  maintain- 
ing his  action  or  defense  upon  ita  merits.  At  common  law,  Yariancea  of 
thia  kind  were  fatal,  but  the  rule  has  been  changed  in  Wisconsin. by 
statute^  and  the  court  may  order  the  pleading  amended  so  aa  to  confonn 
to  the  facts,  upon  such  terms  aa  may  bo  juati  or  it  may  diarogud  il 
altogether.  Fuik  y.  Tank,  737. 
Ax.  Dm:.  Vol.  LZXVm-B2 
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0.  Whibx  Oqmflaziit  OcniTAZVs  ALLioATioira  or  SxvbkaIi 

Sim  Ck>iraKAOT,  in  the  ame  ooont^  a  motiaQ  to  compel  the  pleadar  to 
•lact  upon  wfaioh  of  the  cUdms  stated  he  will  prooeed  aad  to  fth^Miw  tho 
otfaen  ahoiild  be  oTerrnled.  Sach  motion  ahoold  be  granted  only  vhea 
the  complaint  cnntaine  aevanl  caaacB  ol  action  bapragedy  blended.    Id, 

§k  Kmw  ICattke  ov  I>Bmm  hot  BispoNsiva  to  Bill  Hirer  vm  Sdsxaiov 
BT  ISiwmacE,    ekuiiaY.  Bkte^  105. 

8M^AnBAL}  OoBPOBAxnnra^  22;  Ihsibijckiohb;  Jusaimmi;  Kbit  Txuh 

1|  Quo  WABiumo;  WixnonB;  Wbio  ot 

FLEDGBS. 
See  LrjuvoiiOH%  2. 

FBE8GBIFTI0K. 

PcmiTBBTON;  AhGEXNT  LBOBEEi^  2|  8) 

PBINOIPAL  AND  AGENT. 
8eeA0BHor. 

FBIVILBQED  COMMUNIOAIIONBL 
gee  Lbil. 

PROBATE  OOUBT& 
See  JuBiBDioffioiry  1-& 

FBOMISSOBY  NOTES. 
See  NaooTLkBLB  iHSKBimiinBL 

PUBIJOLANBa 

L  OoMMiUHioiUBR  OT  GxmouL  LiND-omos  18  FiuiPBE  Oman  to 

rdinqiiiahments  ol  title  by  a  grantee  to  the  state,  as  his  is  tlio  oAoe  « 
department  in  which  to  preserve  the  evidences  of  the  pnUic  laoda  and 
land  titles  of  the  state;  and  in  the  absence  ol  any  legal  proiriaioB  or  pro* 
hibition,  he  must  be  deemed  to  haye  anthority  to  aooept  the  reUnqaiah- 
msnt  of  title  on  behalf  of  the  state.    Dibs  ▼.  MWer^  671. 

%  OuoxHAL  DsBD  OT  RsLiNQniBHiiERT  TO  Statb  BT  Gkahtbb  IS  an  ar«lii?«» 
and  a  copy  certified  as  sach  by  the  keeper  of  the  records  is  admissible  in 
evidence.    Id* 

IL  Obiqzhal  DnD^  on  FkLB  im  Omen  ot  Oommzbseohxb  of  paUio  lands* 
if  not  an  archive^  cannot  be  removed  from  the  office^  and  where  its  non- 
prodnotion  in  evidence  is  thns  acoonnted  for,  its  execation  and  oententa 
nay  be  foUy  proved  by  a  copy  certified  by  the  commissioner,  sndi  oopy 
be^thebestevidenoeof  which  the  nature  of  the  case  is  sosceptiUe.  Id, 

4  OBism  ov  Hbad-biort  CxaTmoATB  Placino  It  nr  Hands  or  Lo- 
OAiOBy  nnder  a  covenant  to  locate,  survey,  and  obtain  a  patent,  and  then 
to  divide  the  land  between  the  owner  and  the  grantee,  does  not  thereby 
make  a  sale  of  land,  although  formal  words  of  conveyance  are  need  and 
a  money  consideration  paid;  but  the  agreement  is  one  for  the  fntnre 
aflq^iiitiiyn  of  land  under  which  the  purchaser  is  to  make  the  selection, 
and  the  parties  are  to  participate  equally  in  the  benefits  to  be  derived 
from  the  selection  when  made.    Bon  v.  ArmUrwigt  674. 
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Ik  Canmior  wbsbbbt  Holdib  qv  Hbad*biobt  Owmrau'ra  plaoei  it  in 
iha  bands  of  » locator  under  a  covenant  to  looate,  aoxray,  and  obtain  a 
pitont»  and  tben  divide  tbe  land  between  the  owner  and  the  grantee, 
wbere  it  is  really  an  adyentnre  on  ahares,  and  the  patent  is  to  iasae  in 
the  name  of  one  for  the  benefit  of  both,  in  a  resolting  tmst^  in  which  the 
grantee  becomes  the  trostee  for  the  benefit  of  his  eqnitable  tenant  in 
common*    Id, 

C  UnnB  JoiHT  Adventubx  bktwbbn  Holdkb  of  Hbad-biobt  CEBTzn- 
oarc  AiTD  LoGATOB  to  secnre  patent  to  govenmient  land,  and  to  divide 
the  land  when  acquired,  i(  after  secnring  the  grant  and  dividing  the 
land,  it  is  discovered  that  part  ol  the  land  which  the  govenmient  has 
tfans  granted  had  been  previooaly  appropriated  by  older  title^  the  parti- 
tion is  one  upon  a  mistake  of  facts  from  which  equity  will  relieve.    Id, 

QUAKTUM  MERUIT. 

L  Oai  Who  Enoaow  to  Wobk  iob  Fivx  MonrBa,  and  vohmtanly  bfeaks 
the  engagement  at  the  end  of  f oar  months,  can,  nevertheless,  maintain 
an  action  on  a  qiumtum  fnemU  for  services.    Sigg$  v.  Hardet  684. 

%  liiASUBs  OF  Dajcaoxb  ht  Aonoir  bt  Tbaoheb  oh  QirAirruK  MxEinr 
for  her  services  in  teaching  for  a  part  of  tbe  sesaion  during  which  she 
was  engaged,  where  the  failure  to  complete  the  contract  is  neither  the 
faolt  of  the  plaintiff  nor  of  the  defendants,  is  the  value  of  her  services  for 
tbe  time  during  which  she  tanght,  not  by  ajm)  txUa  division  of  the  time 
lor  which  she  was  to  teach,  but  according  to  the  actual  value  of  her  ser> 
^iossy  or  the  amount  of  benefit  defendants  received,  not  to  exceed  the 
oontnotpdoe.    Id, 

QUESnOKS  OF  LAW  AND  FACT. 
See  AoBHor,  1,  2;  KiauiOBHOi,  8, 14. 

QUO  WABAANTO. 

▲mwnt  Of  iroT  Guiltt  or  vov  Usobpavit  is  Bad  zv  Quo  WABBAiraa 
The  defendsat  must  either  justify  or  disclaim  the  holding.  AUormf^ 
Qmurdlyr.  Fooie,  eS/^. 

BAILROADS. 

1.  IUnimciAi>  CtoMPART  n  hot  Lzablb  as  Coumov  Cabbibb,  but  as  mere 
bailee  for  hire,  where  the  agent  of  the  company  is  guilty  of  negligence  hi 
lailittg  to  deliver  a  piece  of  machinery  consigned  to  him  for  shipment 
with  other  pieces  of  machinery,    ^oanef  v.  AUamOc  tic  R,  R.  Co.,  277. 

SL  MBAauBB  OF  Daxaoxb  aoaihst  Bailboad  Compart  for  the  negligence  of 
its  agent  in  failing  to  deliver  a  piece  of  machinery  consigned  to  him  with 
other  pieces  of  machinery,  for  shipment,  and  by  which  the  whole  is  kept 
idle,  is  compensation  for  the  capital  invested — ^that  is,  legal  interest;  also 
lor  any  workmen  thus  necessarily  unemployed,  expenses  incurred  in 
sanding  for  the  missing  machinery,  and  any  other  damages  which  are  the 
direet  and  necessary  result  of  such  negligence.    Id, 

Si  IUn.BOAf>  CoMFAHT  IB  Bbqutbbd  TO  UsB  Gbbatib  Gabb  w  Bumviko  in 
Tbazbs  tbbouor  y HiLAOBS,  where  wooden  buildings  are  so  near  ita  road 
aa  to  be  exposed  to  fire  from  locomotives,  than  in  the  open  country. 
Fero  V.  B^aio  etc  R.  R,  Co,,  178. 

4  lUn.BOAI>  COMFAHT  IB  BotnTD  TO  USB  UTMOflrP   CABB  nr  BUHNXNO  m 

Tbaihb  tbbottqh  Villaobb^  to  guard  against  fire  to  wooden 
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near  its  track,  especially  at  a  time  when  the  wind  is  tiowisg  fron  ft* 
engine  towards  the  buildings,    /d. 

8L  OWNXBOF  BUILDXNOS  NSAB  BjJLBOAD  TrACOL  U  BoUVDTO  UsB  SoCbCaIB 

in  protecting  them  against  fire  from  the  locomotives  as  a  man  of  ocdinaiy 
pmdence  would  have  employed  under  the  same  circomstanoes;  and  he  ia 
not  deprived  of  redress  af;ainst  the  company  for  its  nq^liganoe  by  the 
fact  that  had  he  been  more  vigilant,  the  injury  mig^t  not  have  happened. 
Id. 

&  Eailboai)  Ck>MPAHT,  AS  CoMKOiT  Carrter,  IS  Llabu  AS  Inbuiub  toT  the 
safe  transportation  of  goods  and  of  the  baggage  of  passengers.  Naakuilk 
ticILR.  Co,  V.  EtUott,  506. 

7.  LiABiLiTT  OF  Railboai)  CkncPAVT  lOB  In ju&T  TO  PAflSBrant  ia»  that  the 
company  is  held  bound  to  the  highest  degree  of  care  and  diUganoe;  and 
is  responsible  for  all  injuries  to  passengers  resulting  from  the  slightest 
negligence  or  want  of  skill  or  prudence.    Id* 

8b  SntyANT  OB  Ekfloteb  of  Railroad  Oompaht,  Who  VoLinrxABiLT  En- 
OAOBS  TO  SsBVB  It,  is  presumed  to  know  that  there  are  extraordinary 
dangers  inseparable  from  such  service,  which  human  care  and  f oresigfai 
cannot  guard  against.    Id, 

9.  Bmflotsb,  Who  Voluktahilt  Bnoaoxs  to  Sebvb  Bailbqad  OoMFAinr. 
in  view  of  all  the  hassrds  to  which  he  will  be  exposed,  undertakes,  a* 
between  himself  and  his  employer,  to  run  all  the  ordinary  risks  of  the 
service;  and  this  includes  the  risk  of  injuries,  not  only  from  his  owa 
want  of  skill  or  care,  but  likewise  the  risk  of  injuries  from  the  negligence 
of  his  fellow-servants.  But  this  doctrine  is  subject  to  the  qualificatUMi 
that  the  empbyer  must  take  care  not  to  expose  the  servant  to  any  risk, 
by  associating  him  with  other  servants  wanting  in  ordinary  skill  or  care^ 
or  by  the  use  of  unsafe  or  unsuitable  madiinary,  or  by  other  <tnlpaiili» 
nogUgenee.    Id, 

lOi  Bailboad  GovPAinr  is  hot  Liabu  fob  IirjimT  to  Bhflotbb  whbh.— 
A  railroad  company  is  bound  to  see  that  its  road  is  in  good  order,  and  safe;, 
and  that  the  engines,  etc,  are  perfect  and  properly  constructed  accord- 
ing to  the  present  state  of  the  art;  and  to  have  competent  and  prudeni 
engineers.  If  the  road  and  machinery  are  safe  and  perfect,  and  by  acci- 
dent the  locomotive  runs  off  the  track  and  injures  a  servant  of  the  cook 
pany,  the  latter,  in  the  absence  of  any  fault  or  negligence  on  their  part^ 
will  not  be  responsible  for  such  injury.    Id, 

11.  Railroad  Compant  is  Liablx  fob  Injubt  to  Emflotxi^  whih. — Where 
a  locomotive,  by  accident,  runs  off  the  track  and  injures  a  servant  of  the 
railroad  company,  the  latter  is  liable  to  the  servant  for  sneh  injury  if  it 
was  occasioned  by  any  imperfection  in  the  road  or  machinery,  of  which 
the  company  had  knowledge,  or  of  which  they,  in  the  exerdse  of  ordi- 
naiy  care,  might  have  known;  or  by  associating  the  servant  with  other 
servants  wanting  in  ordinary  skill  or  care;  or  by  other  culpable  negli- 
gence on  the  part  of  the  company.    Id. 

1&  Railroad  Ck)MFA^T  is  Obuosd  to  Sxb  that  Enoihbb  abd  Apfabatu» 
abb  Sititablb,  Suffioixnt,  and  "as  safe  as  care  and  skill  can  make  them.** 
This  general  doctrine  is  regulated  by  the  proportion  and  importance  of 
the  business,  and  the  perils  incident  to  it.  But  if  an  engine^  though  not 
ooostructed  according  to  the  latest  model,  is  shown  to  be  safe^  and  a* 
well  adapted,  in  all  respectSi  to  the  service^  as  one  of  mora  raoent 
tioQ  but  of  diffBrent  constmotioo,  it  is  safBdmit,    NL 
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UL  If  RironmB  of  Railboad  Compavt  Knows  that  Road  ob  Machdi- 
ssr  n  DxFXUTiv^  his  knowledge  is  knowledge  of  snob  defeet  on  the  pert 
of  tiio  oompeny.    Id. 

fiee  BonMi^  4-6;  OoBSOBATioifffl,  18-21;  Smmmr  Vmua^  2-6|  IfMBABioi' 

Lmrfli  1;  Kaouosiroi^  4^  7,  li. 

RAPE. 
See  Gbdonal  Law,  14. 


See  CVvnHA]ror»  1-4. 

RESTRAINTS  ON  ALDENATIOK. 

L  Oommov,  zv  Risnumrr  of  Auiir asi0b»  AxmaasD  lo  Erakb  d 

aDiFL%  o  TO  BB  Stbiotlt  Gohbtbubih  m  il  is  egeinsttfae  genenl  poU^ 

oftfaeUw.    BroUneny. McChrdy,  Z^ 
t.  ."Qffbb"  <»  "ArcBifFr "  to  Aubb  gamvot  bb  Rbbtbaibbd.    Saoh  » 

prohibitton  is  too  TBgne  and  nnoertain;  and  therefore  Toid»  for  an  oflbr 

is  not  an  issuable  fact.    Id. 
t».  "Aotoal"  Azjbbatioh  IB  voT  wiiHnr  Oomsn<m  MkAon  "OinE''TO 

ATiTBw.    Id. 
4b  OoHinxuMf  Ahbbzbd  to  Dbtub  nr  Fbb  that  Bbtibbb  muLL  aor 

**OwnsL''To  Alobs  fob  Pabxeoulab  Pobtooib  Void  lor moortiiBlifi 

and  the  defisee  will  take  an  indefeadble  estate.    Id. 


RETROSPECTIVB  LAWS. 
See  CoJurriTUTioiiAB  Law,  2. 

RIPARIAN  RIGHTS. 

Lakb  qab  bb  Dbainbd  oblt  bt  Natubal  Outlbt,  for  the  owners  along  » 
ereek  fornung  snob  outlet  have  a  legal  right  to  the  natnzal  flow  of  the 
waters  of  the  lake  thitmgb  it,  and  any  artificial  drain  would  ^(epriTe 
them  of  this  flow.    MohrY.OauU,6&J. 

SALEa 

1.  GsLuroB  OB  PoBBisnoN  IB  RxTLB  OF  LooAL  PouoT  Unzfobmlt  Rbquibbd 
nr  Transfbb  of  All  Psbbohal  Pbopbbtt  situated  in  Vermont,  in  order 
to  place  it  beyond  the  reach  of  process  against  the  transferrer,  and  is  not 
controlled  by  the  law  of  the  state  where  the  contract  is  made.  Bioe  ▼. 
dmrds,  697. 

S.»Byn>xBCB  ab  to  Dbclabatiov  ofVbkbqb  aftbb  Salb  ib Ookfbtbbt to 
Show  Fact  OF  Salb.  Where  A  sold  personal  property  to  B^  which  was 
sabeeqnently  levied  on  by  A's  crediton  as  A's  property,  and  B  snes  for 
its  recovery,  it  is  competent  for  B  to  prove,  by  a  third  person,  that  some 
yeers  after  the  sale,  when  A  and  B  were  together,  snch  person  heard 
them  declare  the  fact  of  sale  and  its  terms.    MulhoSand  v.  KllUmm^  48S. 

S.  DaoLABATioirB  AOAnrsT  Ibtbbbbt  abd  Thobb  Ckncmo  fbqm  Pbivt  nr 
Bbtatb  abb  AraoBBiBLB.  Where  A  sold  personal  property  to  B^  which 
A'a  creditors  sabseqneoitly  levied  on  as  A's  property,  and  B  sned  for  its 
Moovery,  A'a  admission  that  he  had  sold  the  property  will,  in  a  oontest 
betireen  A  and  B  in  regard  to  its  titles  be  competent  against  A,  ufoo 
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tlM  principle  of  m  dadanition  agtinat  hii  intevMt.  80  in  » ifaiiihr 
tast  betwaaii  B  and  » third  party  claiming  vndar  him^  B'a  dMbntion  «f 
the  fmat  of  sale  or  ita  tenna,  mada  before  the  uriatwiwi  of  tlie  debta  el 
A'a  eraditora,  and  before  B'a  aale  to  audi  party,  ia  admiaaible  beoanaa  the 
puehaaer  ia  in  prmty  with  bia  Tandor,  and  took  the  property  inenm- 
bered  with  B'a  diiclaralaana.  They  are  admiaaiblis  not  only  aa  oooiing 
fromapriry  in  eatata,  and  therefore  fcom  the  party  himaulf,  baftalao  ae 
n  method  of  eatabliahing  title.    I<L 

4  AmaanoKB  ab  to  Fact  ot  Saim,  bt  Pabtt  thhbbsto^  abb  OnajnAu  vor 
Hbabbat,  SniXENoi^  and  may  be  proved  by  any  oompfftant  witnnaa  who 
heard  them,  withoat  calling  the  party  by  whom  thay  ware  made.  Xhay 
are  to  be  taJcen  aa  parte  of  the  rea  getUB^  and  it  ia  immaterial  wliethar 
anch  party  be  dead  or  alive,  or  that  he  may  be  eiamined  aa  %  witneaa. 
Hia  deelaraticna  are  atill  admiaaible  aa  a  mode  of  making  oat  title.    Id, 

i.  BfiBor  ov  Dbclabatioh  as  to  Fact  ot  Salb,  wbbn  Habb  bbiobb  ah» 
AiTBB  LiBH  or  Gbsdxtobs  HA8  AxTAOHBD.  Where  A  aold  property  to  B^ 
and  A'a  creditora  attached  it  aa  A'a  properly,  admiawona  made  lyy  A  and 
B  aa  to  the  fact  of  aale,  and  before  the  Jndjpnent  and  levy  on  the  prop* 
erty,  are  competent  piooi^  tfaoo^  the  debta  of  the  eredftora  originated 
antericr  to  the  declarationa,  or  even  before  the  pnrofaaae  by  &  Bat  if 
the  lien  of  the  creditora  attached  prior  to  andh  admiaaifln,  then  the  oredi« 
tore  cannot  be  affected  by  the  declaration  of  aale.  And  one  wbo  lanm 
on  the  property  ia  anbjeot  to  the  aame  mlea  of  evidence.    Id, 

flL  y BVBOB,  UFOB  EuBUUTBD  Salb  ov  Spbqijio  Gooss,  Will  not  be  held  liafale 
for  any  def ecta  in  the  quality  of  the  artidee  adld,  in  the  ahaenee  of  fiand 
or  ezpreaa  warranty;  bat  thia  role  baa  no  application  to  caaea  of  exeoa- 
tory  contraota,  for  the  manofactare  and  aale  iH  gooda  layMtara  Sodgen 
T.  NOu,  290. 

7,  DBiBirDANTB  AoBBED  TO  Maxb  AiH)  Bblivbb  TO  FLAZHTifm,  at  %  fotnro 
day,  for  a  atipalated  prioe,  three  ateam-boilera  to  be  need  in  nmniqg  the 
enginea  in  the  plainti£b'  rolling-mill:  HtH  that  it  waa  impliedly  at^* 
lated  in  the  contract  that  the  boilera  ahoold  be  free  from  all  aoch  dateta 
of  material  and  workmanahip^  whether  latent  or  otherwiae^  aa  woald 
fender  them  onfit  for  the  nanal  paxpoaee  of  aoch  boflccs.    hU 

See  Bxbodtobs  Am)  ADimnBiBAsoBi^  7-0;  WABmiarr. 

SEBVITUDBS. 

See  "R^f—aMinf 

SHEBIFF& 

L  flHBBify  Wbo^  BAvnro  Ebbodtioh  againat  tlie  gooda  and  ebattelB  ef  mm 
peraon,  loviea  xcgaa  and  aella  thoae  of  another,  ia  not  gnUty  of  n 
of  the  ccnditicn  of  his  official  bond;  and  hia  aoretiea  are  not  thereby 
dared  liable.    SUOb  t.  Cbaowr,  64. 

li  flHBBify  Sbboio  PB07BBT7  OT  SiBABOBB  to  the  exeootian  ia  n 

and  may  be  reaiated.  If  he  caUa  for  aaaiatance^  he  and  hia  aariatairtn  are 
an  treapaaaera,  and  may  be  reaiated  by  force.  If  the  party  reaiatiqg  be 
indiffffrffd  for  obatracting  an  officer,  it  moat  appear  that  the  offioer  waa  act- 
ing in  his  official  capacity,  with  legal  prooeaa  or  other  anthority  to  do  what 
he  waa  attenqpting  when  obatraoted,  and  if  iti^n^ear  that  he  was  aetiag 
Bndar  color,  and  not  by  yirtae  of  official  anthority,  the  party  roaiitBQg  ie 
Bot  liaUe^  eivilly  or  criminally.    Id. 
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ti  If  Sbbbdv,  hatdto  Ezbodtioh  in  his  handi,  Miie  the  yntyniy  of  » 
■tnager,  ho  is  »  treopowwr»  and  may  be  mod  for  tfao  tori  in  his  pnvato 
oipaoity;  but  for  snoh  nnanthoriw»d  act^  bio  oiiietiM  are  never  raifoa* 
■iblo.    Id. 

4.  Whibb  Shebiiv  Livm  Ezbootion  upon  Suvhoovt  PBOFmrr  WHas 
IB  Takmv  iBCXK  Hn  PoflsoBiON  Under  replenn  nut^  in  which  ho  obteinf 
judgment^  it  is  his  duty  to  prooecnte  the  smetieo  in  the  undertaking  el 
the  plaintiff  in  snoh  replevin  eQit»  and  he  is  not  entitled  to  indemnity 
from  the  plaintiff  in  the  exeootion  as  a  oondttion  of  his  prneeonting  the 
nndartaking.    Sweaqf  ▼.  Lot^  180. 

8w  Lr  AonoN  lOAzmr  Suxjufit  iob  hot  BcrujtMijro  Buuutiob  wjuuui  Ko 
Bz€U8B  n  Showv  for  his  not  proseeating  the  nndartaking  in  replevin^ 
eoBoept  the  aboanee  of  an  indemnity  for  oostib  the  sheriff  is  liable  lor  the 
amoimt  of  the  debt^  and  has  no  oo«mter«laim  f or  ezpenssa  in  the  nplevin 
sut^  ft'fM?"g**  tbqr  may  be  within  the  terms  of  the  bond  to  indemnify 
him*    ItL 

C  UiraiBiiiD  BjmmH  of  Shuoif  n  Abmibbibui  nr  Bviimun  in  an  aetion 
agynst  him»  and  bfaids  the  sheriff  the  same  as  if  it  had  been  pnpsilj 
aigDed.    JMy  t.  OommomomUA^  ZSSk 

See  EuuuTUxn;  BuuriuBs  ahd  AsHDnBauxQUb 

8PE0IFIO  FEEFOSMANOB. 
See  Vnnxm  axd  YBHini. 

8TATUTE& 

I.  BsDimoB  OB  TmB  of  TAKDf  o  BfFBor  OF  PoBuo  SzaniTB  cuunrav  bb 
Pdt  nr  IflBU^  or  admitted  or  denied  by  the  pleadingw,  but  nmst  be  de- 
termined by  the  Judges  themselves.  Aooordin^y,  an  all^gatSon  in  answer 
to  ^uo  warramla,  that  a  statate  nnder  which  the  defendant  daims  to  hold 
oflloe  was  published  and  went  into  elfeot  prior  to  the  day  of  his  sUeged 
eleotion»  is  not  admitted  by  a  demurrer  to  snoh  answer.  AUomeif'Ommrai 
V.  Fooie,  689. 

%  DikTB  OF  GbBTDIOATB  OF  SlOBBTABT  OF  SXATB  AlTBBDBD  TO  POBLUHBD 

YoLUiOB  OF  Statutbb  wiU,  in  the  abeenoe  of  any  sqggestian  which  may 
lead  to  a  more  aoeurate  inquiry,  be  taken  to  be  the  date  of  theirpobliea- 
tion  and  taking  effect    Id, 

H  COVBn    ABB   BODHB   TO    TAKB   KOTIOB    AS  WbU*   JkB   TO    TdIB    WHBB 

PoBUO  SxATUTB  Ckns  niTO  'Knmcfr  as  to  its  profvisions.    Id, 

STATUTE  OF  FBAUDa 

1.  Whbbb  Pabtt  to  Aobbbmbht,  Void  bt  Staxotb  of  Fbaum^  fails  to 
eoceonte  it^  the  prioe  advanoed,  or  the  value  of  artibles  delivered  in  part 
performance  of  the  oontract»  whether  in  money,  labor,  or  ohatteK  >n*7 
bereoovered  baok.  In  such  oases,  the  law  raises,  by  implication,  a  prom- 
ise to  pay  advances  made  upon  the  faith  of  the  contract^  and  for  ^Huoh 
no  oonsideration  has  been  paid.    Smith  ▼.  Adm*r  qfSnMf  49l 

%  Qbal  Fbomibb  to  Oivb  ob  Dbyisb  to  8oh  of  Fbomibob  a  fum,  then  in 
pesssssion  of  the  former  se  tenant  of  the  latter,  is  within  the  statute  of 
fnad%  and  Toid,  although  the  son,  with  the  asMot  of  the  hAtm, 
bnildingi  on  the  premises^  rdyiqg  upon  soeh  promise.    A 
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t.   AfiXBT  HAT  SlOH  MSKOKAKinTM  OF   OoilTKAOr  DT  KlKB  OV  Pj 

SO  M  to  comply  with  tt^tate  of  frauds,  thon^^  not  aatfaoriasd 
in  writing.    BladtnaU  r.  ParM,  739. 

See  £A8XiciirT8»  8. 

STATUTE  OF  LIMITATION& 

L  16  Toll  Binrnvo  of  Statdtb  of  LnaxizioMa  nr  Favisof  OfBAwnm, 
sgainst  gimnt  by  deed,  of  priTilego  of  mining  ooal,  an  entry  to  ezeiciea 
the  priTilego  most  be  made  or  authorised  by  some  person  haiing  ri^its 
under  the  giant.    Cbliioeff  t.  Copefand;  496. 

f  .  SKATcrm  OF  LocRixiOKS  CoMMBHOB  TO  Buv,  in  actum  by  indorser 
agsinst  maker  of  note^  if  suit  is  brought  upon  the  ncta^  not  froin  the  time 
of  payuftent,  but  from  the  time  when  the  note  is  due  and  payable.  IFtl- 
Bams  ▼.  Duni,  648. 

&  StaTDTI  of  LdCITATIOVS  D0B8  VOT  BlOIN  TO  Bw  AOJJJUn  DSFnrSAVT 

nr  SjaonoBT  in  possession  of  land  excepted  out  of  a  ssle  by  the  dieriff 
under  execution,  so  as  to  bar  such  defendant's  right  to  the  relief  of  hav- 
ing the  sheriff's  deed  reformed  so  as  to  show  that  such  land  had  been  sa 
excepted,  until  the  suit  is  commenced.  BartkU  y.  JwH  131. 
4i  ScATDTS  OF  LnoTATioiis  BxGiHS  TO  RuN  WHXV. — ^Wherc  an  vaoarpaa^ 
tion  is  empowered  by  statute  to  collect  assessments  by  ssle  of  stock,  and 
then  by  suit  for  the  balance  due^  the  statute  of  limitaticos  does  not  begin 
to  run  till  the  stock  is  sdd  snd  the  balance  secertained;  and  suit  for  aaob 
balance  may  be  brought  any  time  within  three  years  from  the  sale.  Oqvs 
I^mr  He  Nov.  Ckk  Y.  WUeox,  260. 


STREETa 
See  HioBWATB;  NaoLioana^  U. 

SUBROQATIOK. 

CtenxDon  n  Bmtulbd  to  Bumfit  of  All  Ck>LLaxsBaL  QmaimMn  fob 
FanoDiT  OF  Dm  wfaidi  surety  thereon  has  reoelTed  for  Ida  fiuVmiiilj, 
JDcMNSDrilt  T.  Dnuier*  09. 

See  SUBBTYBHIF,  1,  2. 

SUBSGBimOKB. 

Ooanxmoir.— Pabtt  muct  Pat  Amouht  Sijuamnmis  tHMn^  to  indaee  an 
ofgsniMd  railroad  oon^any  to  construct  its  road  iq^  a  partieolar  i«uft% 
ho  subscribes  to  a  certain  number  of  shares  of  stock,  xcgaa  cuudiUun  thai 
the  pteacoibed  route  should  be  taken,  and  the  condition  is  complied  wiflk 
BfoHmbmrgUc  S.S.Oo.r.De  CfntfamU  476b 

See  CoBFOBATioira. 

SUBBTTSmP. 

!•  SmuRT  Famo  Dm  of  Pukciipal  ib  Brtxklb)^  nr  Bonnv  toboanW 
rogafesd  to  an  the  creditor's  rij^ts  in  securities  for  the  debt  plaeed  hi  tta 
bitterns  hands  1^  the  prmoipaL    JfieeAeff  ▼.  De  fflN;  061. 

I.  J9p  JOVEB  JuSOmMT  AOADiar   PUNdPAL   AJTD   SOBKTT,  a  third  pOROB 

girea  his  note  for  the  debt  to  obtain  a  stay  of  execution  for  the  prinoipat 
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«ad  tha  snrcty  it  aftennrdi  obliged  to  pay  the  dabt^  ha  It  antitlad  to 
bsra  an  awrignirwint  of  the  jadgment  on  the  note  of  the  third  peraon,  to 
indemnify  him  for  anch  payment.  80  held,  niiere  the  original  principal 
in  a  debt  prosecnted  a  writ  of  error,  and  the  origtoal  surety  or  indoraer 
of  the  note  afterwards  paid  the  debt;  and  aaked  to  have  tiie  jadgmant 
againat  the  original  defendanta  and  loretiea  on  the  MpenedistM  bond  aa- 
■^paad  to  him.    Id. 

See  MoBTOAaBfl^  4;  Owwum  aud  OmsmaA,  1;  Subbooatiov. 

TAZATIOK. 
1.  LwAUTTOFCirrOBBiirANOiRBQniBiKQPATxiirTOf  MoNsrio&IjcBirn 
10  RiTAiL  SpniTUOini  Liquobs,  and  imposing  a  heary  penalty  for  a  tIo- 
lation,  maybe  tested  by  party  making  payment  in  action  to  reoorer  back 
the  money.    (%  qfManhaU  y.  SnecUker,  634. 

t,  WBXRB  CxTT  Ck>Ull€IL  EZOBBDS  ITS  AUTHOBUT  IN  MaEINO  TaX  AflSBM- 

XBHT,  and  demands  and  reoeivea  more  than  the  charter  permits,  which 
was  paid  nnder  pressnie  of  the  summary  remedies  prescribed  for  oolleo- 
turn,  and  of  a  heary  penalty  for  non-paynksnt,  it  ia  against  good  con- 
science  to  retain  the  mon^,  and  action  will  lie  to  reoorer  it  back.    Id» 

IL  GonDtAL  POWXB  OF  TAXATIOir  WAS  Ck>NVIBBXD  BT  ChABTBB  UPOB  OsTT 

CkKmoiL,  limited  by  the  prorisions:  1.  That  the  tax  on  property  shoold 
not  in  any  one  year  exceed  one  half  of  one  per  cent  ocf  valorem  on  snch 
property;  2.  I^t  snch  tax  ahoold  be  apportioned  in  the  same  manner  aa 
the  state  tax:  HMf  that  the  ssssssment  of  corporation  taxes  npon  oocn- 
paticns,  nnder  such  charter,  diHflriminating  against  an  occupation  in  a 
degree  beyond  that  made  on  such  occupation  by  the  legislature  in  the 
collection  of  state  and  county  taxes,  is  unwarranted,  and  if  enforced, 
the  money  so  illegally  exacted  may  be  recorered  back  by  the  party  in- 
jured. Id. 
4L  Iax  ovqbt  bot  to  bb  Rbkdbbbd  Invalid  bt  Mb&b  KoB-coicPLiAvaB 
wiXB  SoiiB  DiBionoH  Of  Statutb,  notwithstanding  which  the  tax  may 
haTe  been  entirety  just  and  equal,  or  by  any  objection  which  does  not  go 
to  the  Tcry  groundwork  of  the  tax.  MtUa  ▼.  OUamm,  721. 
See  OoBBHTunoBAL  Law,  1;  Cobpobatiobi^  28»  27. 

TELEGRAPHS. 

L  Tblbobaph  Compabt  is  Aobbt  of  Bbobivxb  of  MsaaAaB  tranandttsd  by 
it^  aa  well  aa  of  the  person  who  directed  the  message  to  be  transmitted. 
2f.  F.  S  W.  Printhig  TeL  Co.  y.  Dryfmrg,  338. 

H  TBf.BQKAFH  Ck>lCFAinr  18  LlABLB  W  DaKAOBS  TO  ThIBD  PaBTOB  fOT  the 

ndsfeasance  of  its  employees,  even  though  it  be  considered  simply  aa  the 

agent  of  the  sender  of  message.    Id, 
JL  IjABiLiTr  OF  Tblbobafh  Coxpant  to  RxcEiyBB  OF  Mbbsaob  transmitted 

by  it  is  not  altered  by  the  fact  that  the  party  who  sent  the  telegram  did 

not  insure  it  nor  have  it  repeated.    Id. 
4L  Tbi.bqbaph  Compabt  must  Sbbd  Vxbt  Mbbsaob  Pbbsobtbbd.    Th^ 

must  follow  copy;  and  for  a  failure  to  do  so^  they  are  lisble  in  damages 

in  an  action  en  the  case  to  the  party  to  whom  the  message  is  sent.    Id. 
Ik  ifAT.w  IS  HOT  Gist  of  AcnoB  against  a  telegraph  company  for  damagsa 

for  n  laihire  to  send  a  telegram  aa  it  was  written.    Id. 

TENANTS  IN  COMMON. 

See  CO-TBBABCT. 
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TENDER^ 

Wmmmm  TiKBXB  MxBXLT  Dbiiatb  Pabi!IOO];.ab  Bboedt,  but 

Ddohabob  Debt,  it  ie  not  naooBsary  to  show  oootinaad  rMdin—  tofiy 
or  to  bring  the  money  into  oonrt    Kcriri(fkt  r.  Oadp,  14fi. 

See  MoB!roAaB8»  10. 

TOBXa 

JoiBT  Toaa-WKAaaoB  abb  Joibtlt  Liablb  for  injnriee  wbkh  remit  horn 
tiieir  oonoQirent  negljgenoe.  Thia  is  not  to  be  eonfonndad  with  Bieae  el 
treepMi  brought  for  eq^aiate  acts  done  by  two  or  more  penone.  Ifthse 
has  been  no  oonoert  of  eotiony  no  oommon  intent^  there  la  no  joint  l»» 
bOity.    KUmUr  y.  MeOraih,  922. 

TBADE-MABK& 

L  Dbdqhbd  IxiTAEXOir  or  TBAns-iUBXy  whereliy  one  la  enabled  to  frandB- 
lently  paaa  off  his  gooda  in  the  market  aa  thoee  manwfactnred  by  anotiwr, 
to  the  latter's  injnry,  renders  the  f onner  Uable  for  any  injnxy  anataiiied. 
Snch  imitation  may  oonaiat  in  the  appropriation  of  the  words  "Sogv 
Williams  "  from  a  trade-mark  known  aa  "Boger  Williams  Long  GbtiL*^ 
Barrwm  y.  Kaiii^  iSOL 

X  Whbthbb  Pabtial  IxnAiiDH  OY  Tbabb-mabx  by  one  was  designed,  eal» 
oolatedy  and  effectnal  to  oany  ont  a  feand  npon  another«  is  a 
upon  the  evidenoe  for  the  jury.    Id, 

TRBSPASa 

L  loABiLrnr  iob  CkuraBQtnQiTZAL  Dajcaois  zv  Ezcbbdiho  Lkbhbb  ob 

IHO  AuTHOBiTT. — ^If  one  haying  a  ri|^t^  by  license^  to  enter  upon  anothst^ 
land,  for  a  lawfnl  pnipooe,  exoeed  hie  lioenae  or  aboae  hia  antfaority,  he 
ia  liable  for  oonseqnential  damagea  arising  from  hia  wrongful  aot^  in  an 
action  of  trespass  qmurt  datumn/regU,    Kisteeker  ▼.  Motm^  970. 

t,  Tbbbpabs  QvABB  Clavsum  Fbboit  mat  PEorBBLTBB  Bbopoht  aaanr 
Pabtt  hayxno  LioiirsB  to  Ehteb  ob  Anothbb'b  Lahs^  who^  in  takii^ 
down  a  gate  erected  thereon  to  enable  him  to  enter,  neglects  to  restore 
it  to  its  pUoe,  in  oonseqnenoe  of  which  his  swine  trespass  npon  the  plain- 
tilTs  land.  And  defendant^  nnder  this  f onn  of  aotiony  may  be  held  IIb* 
ble  for  the  damagea  thna  oooaaioned.  LL 
See  Oo-TBBABor,  6;  Obimihal  Law,  4;  SHBBim^  8;  8;  TotKHL 

TBUSia 

L  llBBBDBTXBinyr  WILL  botbbSubxadibd  when  persons  eqnitablyentillad 
to  any  property  take  absolutely  the  entire  benefletal  interest^  and  the 
tmatee  baa  no  duty  to  perform;  unless  it  be  a  apeoial  trust  intended  to 
accomplish  some  object,  aa  to  preserve  contingent  remainder%  prote^ 
property  for  the  sole  and  separate  use  of  a  married  woman,  or  from  the 
creditors  of  the  eutui  que  trutL    Ka^  y.  ScaUif  399. 

t,  Txatm  WILL  hot  bb  Sustainbd^  but  will  bb  I^ibatbd  as  Bbboutd^  sad 
the  l^gal  estate  aeYested  in  the  ceiArfgtietnii^  idiere  the  persona  named 
as  trusteee  haYe  no  dutiee  to  perform  idiioh  require  the  eeisin  or 
sion  of  the  eetate  to  be  in  them,  and  the  persona  for  whose  nee  tiie 
was  cronted  are  stdjwriB.    Id, 
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Si  Ttan  WILL  nor  bb  Suriazhmd  ov  GBOinn>  that  It  n  urn  8olb  ijn> 
fisPiUUSB  Un  of  a  womaan,  if  die  wm  nmnaRMd  wfam  the  will  took 
flfieeti  and  tharowu  at  the  time  no  muiiage  in  immediate  eantemfla- 
tum.    Id, 

4b  TBBonwTLL  HOT  B»  Ooiian>»Eii>  ExaopTBD  nntil  the  time  at  which  the  foP 
beneficial  enjcqrment  of  the  interest  devised  ahall  vest    Id, 

iw  Wbsii  NomvAL  Teubt  Onoum  to  Ountd  Tnui  aitb  RMnaMfcait 
AuMKATUOiS,  a  oQDTeyanoe  will  be  deereed  in  aooordanoe  with  the  pmo» 
tioe  of  ooorts  of  ohaaoery.    Id, 

C  Whbbb  KoTHnro  Apfbabs  ov  Faob  ot  Tbubt  I>bd>  to  indicate  a  oontnaj 

intention  (a  woman  and  her  children  being  the  beneficiaries),  it  will  Tist 

an  estate  in  the  woman  azid  her  children  then  bom  and  in  one  en  «mflr«  «9 

as  tenants  in  oommont  bat  no  title  Tests  in  her  children  aftsmaida 

Id. 

See  Co-TMSABOT,  7. 

UKINCOBPOBATED  BOdSnES. 
See  BuiLDZKo  AnooKAnosn. 

USAOK 
See  OomKAOiB,  1:  "SwacmASLK  ImxEDimna^  IL 

USB  AND  OCCUPATIOK. 
See  Oo-ravAVor. 

USUBY. 

OpOTEACg  Of  LoAH  AwoCTATioy  n  UsDBiops  when  it  sells  to  one  of  its  aMOK 
hers  its  cash  fnnds  at  a  premiam,  giving  one  thrnisand  three  Inmdnd 
doIlai%  and  taldng  a  bend  secored  by  mortgage  for  two  thousand  doOai% 
bearing  six  per  cent  interest^  and  payable  in  mcnUily  payments  of  twi^ 
doUan  each.    BmOding  etc  A^in  v.  BolW^fer^  468. 

Seelvmnr. 

VENDOB  AND  VENDEK 

L  ImmnnHT  zv  Wbiiiho,  Siohsd  aitd  Sbalbd  wr  Qwhse  ov  Laxi^  wilb 
Uaaks  as  to  the  name  of  the  bargainee,  and  left  with  an  agent  anthoriasdL 
by  parol  to  fill  the  blanks  with  the  name  of  the  pnmhaeer,  and  the  prioe^ 
thoogh  ineflEectnal  as  a  deed,  may  be  specifically  enf oroed  as  a  oontraol 
for  the  sale  of  land,  signed  for  the  person  to  be  chaiged  therewith  by  his- 
Uwfnlly  anthoriaed  agent.    J?&idbiatf  ▼.  PoriaA,  239. 

ti  OouBT  or  Equirr  upon  Salb  ov  Lavd  mmiK  its  Dscbsb  will  Bniomm 
DiLivxBT  ov  PogBBflgioy  to  the  porchaeer  by  injunction  and  writ  of 
assistance,  withoat  driving  him  to  an  action  of  ejectment^  provided  the- 
posseaior  does  not  claim  by  title  paramoontb    Sekenek  v.  CcMoner,  96. 

t,  Omx  ov  Bqvitt  will  Oivs  Full  BiVBor  to  its  Dboqub  vob  Sali: 
and  conveyance  of  mortgaged  premisss  by  putting  the  purchaser  into- 

VMMBSSBlflna       Mlim 

4i  PiuxFiB  MooB  OV  BBonwmnio  bt  PuBGUASBn  at  FoucLOSinui  Salb  to* 
Qbeaib  Poemflmoy  n:  I.  A  demand  of  possession  by  the  purchaser  ef 
the  tenant  in  possession,  aooompanied  by  an  exhibit  of  the  deed  from  the* 
sheriff  or  master;  2.  Order  to  deliver  possession;  8.  Injunction;  and  4. 
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Writof  aMbteaoe;  tbou^^  it  ■nnini  liiat  fhe  injunotion  ratjlm^StigmmA 
with.    Id. 

i.  WBna  VnrBn  nr  PoflsnnoH  mmia  Pabol  AcmmnfiHT  for  Hm  po- 
chase  of  lands  makes  improvaiiants  npon  tlis  premises,  he  oaonot  t^oant 
the  value  of  each  impraremcntB  in  an  aotum  at  law  upon  the  refosal  ef 
the  Tendor  to  fulfill  the  contraet    Smith  ▼.  Adm'r  qf  Smith,  49. 

^  Whbbb  Sou  Who  d  Tbtaht  oy  hd  Fathis's  Bbtatb  makes  improve- 
ments thefeon  m  porsoanoe  of  a  promise  from  the  £stfaer  that  iipim  his 
deata  the  title  to  the  land  shall  vest  in  the  son,  and  the  £ather  dies  with- 
out giving  saoh  title^  neither  the  vesting  of  the  title  to  the  land,  npoo 
which  the  improvements  were  erected,  in  the  son  as  one  of  the  heirs  of 
the  intestate,  nor  the  assignment  of  snoh  land  to  the  son  under  an  agree- 
msnt  among  the  heirB,  can  be  regarded  aa  a  perfcrmanoe  of  the  intestate^ 
contract.  The  son  may  theref oro  recover  ol  the  estate  the  value  of  the 
improvements  erected.    Id. 

7*  Son  MAT  Rboovxb  Valus  Of  iKFBovxiaNTS  EBSonD,  where^  being  the 
tenant  of  his  father's  estate,  he  makes  such  improvements  under  a  prom- 
ise from  the  father  that  upon-  his  death  the  title  to  the  land  ahall  Test  in 
the  son;  but  the  father  dies  without  such  title  Testing  in  the  son,  and  an 
agreement  among  the  heirs  contemplates  an  equal  division  of  the  intee- 
tate's  estate  among  all  the  heirs,  allowing  the  son  no  compensation  for 
the  improvements  more  then  he  would  have  received  as  an  heir  at  law, 
had  the  improvements  been  made  by  him  gratuitously,  and  exduaivQly 
for  his  father's  benefits    I<L 

S»  Whibb  Son  Who  is  Tin ast  of  hd  Faxhxb  refuses  to  make  improve- 
ments until  he  has  his  father's  promise  that  upon  his  death  the  title  to 
the  land  shall  vest  in  the  son,  if  the  son  makee  the  improvements,  but 
fuls  to  get  the  title  to  the  land,  such  improvements  inuro  to  the  benefit 
of  the  estate^  but  the  son  may  recover  the  value  thereof.    Id. 

•i  YanoB  SsnanBLT  CoyBBAimHo  to  Fubih»h  Vbbixbb  Ookpuetb  Cbab 
Of  TniiB  for  each  of  several  parcels  of  land,  and  failing  so  to  do»  the 
vendee  not  to  be  bound  to  pay  for  thoee  portions  of  the  land  for  whirh 
he  might  be  unable  to  funush  snoh  titles  is  estopped  from  saying  that  his 
vendee  has  not  been  injured  by  Us  fiuluro  to  perform  such  covenant;  nor 
can  he  be  heard  to  say  that  the  title  of  his  vendee  has  become  invulnera- 
ble by  lapse  of  time^  or  been  perfected  in  any  other  manner.  StiOmamr, 
Oanaiest  fidO. 

lOL  SlALB  Of  Lakd  bt  Vbndbb,  with  OB  WITHOUT  Wabbabtt,  is  not  a  waiVer 
of  an  express  condition,  upon  the  performance  of  whieh  alone  the  vendor 
waa  entitled  to  claim  the  payment  of  the  pnrohasemcniy.    Id. 

Ih  OnbWhohab  RBooGKisEBDyAiJDiTrof  Gbabtob'bTixlbtoPbbjvixicb 
Of  Gbabtbb  by  receiving,  from  the  latter,  payment  of  a  debt  secured  by 
an  attachment  upon  the  land  as  the  property  of  the  grantor,  is  estopped 
as  against  such  grantee  afterwards  to  set  up  the  fraudnlsncy  and  inva- 
lidity of  such  title.    Seymour  v.  Lewis,  106. 

IS.  JuboMBBT  AOAlNffr  Bquiiablb  Bbtatb  Of  Vbitdbb  in  the  land  purchased 
attaches  to  the  legal  estate  therein  as  soon  as  it  vests  in  such  vendee. 
Watert^t  Appeal,  364. 

UL  Ybndob  n  Ebtopped  as  aoaihst  Subsbqubrt  Cbbdxiobs,  when  he 

takes  from  the  vendee  a  confession  of  judgment  for  the  balance  of  the 

purchase  money  of  land  sold  to  the  latter,  and  subsequently  conveys  the 

ls|pd  title  to  the  vendee,  by  a  deed  contaaning  a  statement  that  the  con* 

'  sideration  is  paid,  and  releasing  to  the  vendee  all  the  vendor^s  ''estate^ 
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Ti^t»  title,  itttereit^  datnit  and  demand  wfaataoerer,  in  law  or  tqmtj," 
in  and  to  the  land*  oandnding  with  a  duiae  of  genenl  wiRan:^.  Thaaa 
aromnitanoea  do  not  work  an  eatoppal  by  deed,  bat  do  amount  to  an 
aatoppel  la  jm^  and  aneh  Tendor  oannot  olaim  aa  againat  tlioaa  who  liaTO 
craditad  hia  grantee  upon  the  faith  oltl#  dead.    Id, 


VENUS. 
See  DBVosmoHSy  4. 

VOLUKTABY  PAYMENTS. 

Kdui  that  Mohxt  Paid  Voluiitabzlt,  in  loHOBAaoi  ot  Law,  bat  wifli 
knowledge  of  all  the  faeti,  cannot  be  recovered  baek,  doea  not  i^plj 
where  the  partiea  are  not  apon  eqoal  terma  in  the  traaaaetion.  01^  qf 
JfarOaar.  SfiaUher,  034. 

WAGERS. 

1.  Ck>LLBOXioii  OY  MoHsr  Woir  at  "Tbv-fdcb  "  will  not  be  enforced  by  the 
conrta.    Momroe  ▼.  Smelly,  541. 

^  .CoioiON-LAW  BuLS  THAT  AoTiOK  WILL  Ldi  ov  Waoeb,  thoogh  partiea 
have  no  previooa  intereat  in  the  aabject  of  the  wager,  ia  aabject  to  qnali- 
fioationa  that  no  action  will  lie  on  wager  contrary  to  paUio  policy,  or 
immoral,  or  in  any  reapeot  tending  to  pablic  detriment^  or  if  it  affbota  the 
intereata,  f  eeUngn^  or  character  of  third  peraon.    Id, 

X  Idlb  WAoxBa,  AND  All  GAioiro  Ck>iiTRAcm,  may  be  properly  held  to  bo 
void.    Id. 

WARRANTY. 

1.  DigriNoriow  uwrwEEa  WAULAnrrr  ahd  Gvabastt  PonnD  our.  Simym 
r.BankqfOireMUe^SM. 

S.   VSHDOB  IB  HOT  ANflWSBABUi   lOB  QUAUTT  OY    GBAmLi  SOLD^  nnllM 

he  baa  exproaely  wananted  them,  or  baa  been  gailty  of  taodnlent  rapra> 
aentation,  or  afltaoation  of  a  quality  known  to  be  falaeu  Wekmr  ▼•  Ob» 
mmit  411. 

ti  To  Gbxatb  ExnuBH  Wabbahtt,  It  d  hot  Absolutblt  Kmi8babt  to 
oae  the  word  "  warranty"  if  the  worda  employed  are  tantamoant  to  it| 
and  are  not  dubiooa  or  eqoiyocaL    Id. 

4.  CnoL-LAW  Maxdi,  that  "a  Souvd  ABTioui  IB  Wabbahthd  bt  ▲ 
Sound  Pbige^"  waa  not  the  maxim  of  the  oonmum  law,  and  baa  never 
been  adopted  in  Pennaylvania.    Id. 

ff.  No  Ezntus  Wabbaxtt  Aubib  raoic  Mna  Uhiouhdbd  Nakbd  Am- 
iducatioh  of  eonndneaa  in  the  sale  of  a  chattel,  bat  for  a  wiUfol  miarep- 
reaentation,  the  remedy  ia  by  action  ex  deUdo.    Id. 

6.  Ik  AonoN  bt  Vsndob  yoa  Puob  ov  Ohattxl,  TeDdee  may  set  ap  willfnl 
miarepreaentation  and  deceit  to  reaiat  a  recovery,  and  by  proving  a 
failoreof  the  oooaideration,  ahow  that  in  equity  and  good  conacianoe  the 
plaintiff  ought  not  to  recover.    Id. 

7«  DiOLA&ATioii  IN  Aonoir  ion  Bbkaoh  ov  Wabbahtt  ot  Souhdhbbb  ov 
HoBBB,  which  aUegea  that  the  horae  waa  onaoand,  Ib  aafficient  without 
apecifying  the  particular  kind  of  unaoondneaa.     Wheeler  v.  Whefloek,  617. 

•.  It  18  No  Vabiahgi  to  Pbovb  that  Sbllkb  ov  Hobbb  Rxpbbbbhtbd 
and  wananted  the  animal  to  be  aoond,  ao  far  aa  he  knew,  and  that  in 
fact  he  knew  him  to  be  unaound,  in  an  action  for  falie  and  frandulent 
lepreaentationa  of  the  aoundneea  of  the  horae,  joined  with  a  count  lor  a 
lalae  warranty  of  aoundneia  with  knowledge  of  the  unaonndneaa.    Id. 
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%  JjK  BziODTOET  OoHTKAon  TO  FmcEfisB  Abskub  HA  SpMnu  PDivon^ 
tiiMi  m  aa  inq^liad  wwmii^  tbat  the  artide  deUvoied  shall  auvw  tba 
pnipoae  for  which  it  ia  <1flBigniBd,  iaaamnah  aa  tha  porohaaar  faaa  not  wi 
cpportmutj  of  inqpaotmg  or  teatmg  it.  If  loimd  dafecthre^  ha  nay  r»- 
tam  it  in  a  rnaannaMn  tun#  and  recover  its  price  if  paid.  mkr.TtmJ^ 
787. 

lOl  br  OiSE  ov  WiJOUiiTT,  Dntaor  ob  Ikpusd^  if  the  artide  pnrrhsawd 
provea  defective  or  unfit  for  the  nae  intended,  the  pnrchaanr  may,  with- 
oat  retoming  or  offoring  to  retozn  it»  and  without  notifying  the  ▼eador 
of  its  def eotiy  hring  hia  action  for  the  reoovery  of  damagea,  or  if  aned  £or 
the  prioe^  may  set  np  and  have  damagea  allowed  to  him  by  way  of  r»» 
ooopment  from  the  aom  atipolated  to  be  paid.    Id. 

II.  In  OcnmrBUZHO  OoiraBAOr  which  providea  that  certain  machinery  shall  j 

be  set  in  position  by  a  specified  time,  and  if  any  of  it  should  prove  da- 
Isctive^  or  in  any  manner  fiul  to  answer  the  poxpoeea  intended,  on  » 
trial  of  twenty  days,  the  mannlaeterer  ahoold  make  it  good  by  repairiqg 
the  defects,  it  waa  held  by  the  court  that  without  sndi  provisioa  tiia 
vendor  ooold  noi^  aa  a  matter  of  right»  repair  defects  in  the  machinery 
after  it  waa  delxvered  to  the  pnrchaaer,  nor  could  the  latter  require  him 
to  repair  it;  that  after  the  expiration  of  the  twenty  days  soch  ri^itB 
ceaaed;  nor  waa  the  vendee  boond  to  give  the  vendor  notice  of  defects 
discovered  after  the  twenty  days  expired.  His  ri^t  of  action  for  dam- 
agea accroed  to  him  from  a  breech  of  the  oontract,  if  defective  machinery 
had  been  delivered,  and  a  faanre  to  remedy  soch-defects  within  the 
twenty  days  mentJoned  in  the  contract.  The  vendee  need  not  repair,  or 
even nse  the  machinery,  to  enable  him  toavail  himself  of  hia  ri^tto 
damagea.    Id, 

11.  Whbbb  Bbbaob  of  Wabbabtt  that  MACHDnBT  SBOULD  vm  Pot  mo 
BraAMBOAT,  "adapted  for  and  suitable  for  the  boat^'*ii  claimed  in  a 
snit^  and  plainti£f  oflfors  proof  tending  to  show  that  it  did  not  answer  tiie 
poipoeee  intended,  the  defendant  may  prove  in  rebattal  that  it  waa  the 
weakness  of  the  boat^  and  not  def ective  machinery  or  wnskillfnl  weric* 
manahip^  which  cansed  the  faQore  in  the  qperaticn  of  the  maduneiy. 
Id. 

ISk  SiiFVLATioN  nff  CovojiOi  n  HOT  Wabbahtt  ot  STBsiroTH  OT  Boat; 
by  a  party  to  such  oontraoti  when  it  providee  that  such  party  will  fnr- 
nish  to  the  othea  party  to  each  contract,  and  place  in  a  certain  steam- 
boat^ machinery  adapted  to  and  soitable  for  the  boat^  and  that  woold 
drive  her  from  twelve  to  fifteen  milee  per  hour.  The  vendee  of  the 
machinery  is  to  fnnush  snitable  machinery,  bat  the  vendor  takea  the 
risk  of  the  boat  being  strong  enoa^  to  endure  the  wei^t,  shock  of  nm* 
ning  the  machinery,  and  of  its  friction  when  in  motion.    Id. 

14.  MBASUBI  OY  DaICAOBS,  WHXBB  TiaEBX  HAS  BBEK  BbBAOH  OV  WABBAjnTT 

to  furnish  machinery  for  a  steamboat^  is  the  diffBrence  in  value  between 
the  machinery  fuznidied  and  that  called  for  by  the  oontraotk  adding 
thereto  an  allowance  for  any  expense  plaintiff  may  have  incurred  in  his 
bosiness  because  of  the  breech  of  warranty.  To  this,  also^  interest  msj 
beadded.  Id. 
li.  Flbasino  ov  Paxtt  Who  Bblibs  on  Mxbb  OnnEBAL  Wabbamtt  ov 
QuALiXT  ov  Goods  add  need  not  state  whether  the  warranty  is  express 
or  implied.  A  general  averment  that  the  vendor  warranted  the  articles 
to  be  of  a  good  quality  is  sufficient^  and  proof  of  a  warranty  of  either 
kind  will  support  the  averment,    ffoe  v.  Sanborn,  163b 
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ll6L  WmagvMt  Abtigli  Sold  hib  Somb  Latert  Dstbct  WmoH  n  Kvows 
TO  Skllkb,  bat  not  to  the  bayw,  the  aeller  is  liable  for  this  defect^  if  be 
liile  to  diadoee  bit  knowledge  on  the  nibjeot  at  the  time  of  the  nle.  If 
bis  knowledge  is  proved  hj  direet  evidenoe^  bia  leeponaibili^  raati  upon 
-Uie  ground  of  fraud;  bat  in  a  caae  wbeve  the  pirobability  of  knowledge 
•oa  bia  part  is  so  great  that  the  ooart  will  praaome  ita  eziatenoe  witfaoiil 
Iprool^  he  ia  held  reeponaible  npon  an  implied  wananty.  ^le  only  diffv- 
«ioe  between  these  two  elaasea  of  caaea  i8»  that  in  one  the  tdwlar  ia  a^ 
tnally  proved,  in  the  other  it  ia  preaomed.    Id. 

XI*  MAmjVACTUBSB  Who  Sslls  Goon  of  hib  Owh  Mivotaotubb  Iiim* 
XDLT  Wabbasib  that  th^  are  free  from  any  latent  defect  growing  o«l 
of  the  proceaa  of  mannfaetore;  bat  he  ia  not  liable  for  any  latent  defeol 
4n  the  material  which  be  ii  not  ahown  and  cannot  be  pnaomed  to  bsve 
^known.    Id, 

ttL  IhnsBWCi  BMWMM  DooTRiHB  OF  Gnui  Law  avd  that  of  Oomiotw 
Law  in  raapeot  to  implied  waiiantiea  diaowaied  hj  Selden,  J.    Id, 

See  Kignmiq,  i,  5;  NuiBAiroi^  8;  RirABUif  Biorxb. 

WAYS. 
See  BMsnnT  DoKAiXf  & 

WILLS. 

J»  1m  ATOBuasiOK  OF  Wziiik  the  order  of  signing  is  immaterial  so  long  as  ilie 
ifgning  by  the  witnesses  and  testator  waa  all  done  at  iiie  same  moBMBft 
and  in  the  aame  prseenoe.  IbeSaglishlawiinioveeiBelfaigllian  oiii% 
benee  tiie  deeisiOBs  nnder  it  are  not  antfacri^  bsfs.  M9krr.  MeXTidH 
888. 

^  WnxB  OF  Both  Bbal  ahd  Psbbooul  Ebkaxb  mmr  bi  nr  WboiTCi  and 
parol  eridence  ia  not  admissible  to  add  to^  contndiel^  or  rwrj  thair  oob- 
tsnts.    Claftkuid  ▼.  An«m^  90l 

8L  FaBOL  BVIDUIUB  OAVHOTy  AB  ObHBBAL  BuL^  BB  AUHJTfBD  10  OCUnBAp 

SBOTy  Abd  to^  OB  BzFLAnr  OoBTBBTB  OF  Wbirbv  Whl;  even  tilOII|^ 
tiie  oonseqnences  may  be  the  total  or  partial  fsihire  of  tiie  Isstatort  in« 
tended  dispoaition.    MaUhsri^  r.  JBatieri^,  409. 

4b  PaBOL  BVIIIBJICB   IB  AUMIBaiBLB  TO  BlPLAZII    OB   BlHOVB  LaIBHT  All* 

BiooTr  nr  Wbixxbv  Will;  bat  each  ambigoity  nnist  appear  npon  the 
face  of  the  paper.  If  no  ambigaity  appears^  soeh  eridence  will  not  be 
admitted.  Id. 
0L  Pabol  BvnvBBGB  IB  SoMBmiBB  Adhiwiblb  to  BxiXiAiHr  Ambhiujti  utoh 
TAomt  OF  WiLik  where  each  ambigai^ia  ahown  npon  the  face  of  the 
inatramentb    Id. 

4l   AMMmiimig  UVOV  FaOTUM  MbAXB^  HOT  AMBimilTl  1JV0V  COBBEBOOnOVy 

aa  whether  a  partionlar  daase  ahall  have  a  partionlar  eilBot^  bat  an  am- 
bigaity aa  to  the  fdandation  itself  of  the  instramenti  or  a  partiealar  part 
of  it»  aa  whether  the  testator  meant  a  partionlar  danse  to  be  part  of  the 
instramsnti  or  whether  it  was  introdooed  with  bis  knowledge;  whether 
»  codicil  was  meant  to  repabUsh  a  former  or  sabseqosnt  will;  or  whether 
tf^A  msiclaaiji  danss^  or  any  other  paasagey  waa  accidentally  omitted.  Id. 
:!.  Whbbb  thbbb  ib  Somb  AaBOBDirr  ob  Aimovxrr  ov  Faob  of  Wiu« 
SBoribable  to  sometliing  eiiher  onmdtted  or  inserted,  and  thsra  ia  dsar 


882  Indxx. 

and  lAtirfiictofry  proirf  that  the  ioMrtioii  or  omiwnmi  wag  not  faUndaJ  hf 
the  testator,  the  eodesiaetical  ocnrt  is  boond  to  proooance  for  the  vilb 
not  in  its  actual  state,  bnt  with  its  errors  remoived  or  conected.    ItL 

6w  OOUBTS  OF  EQUTTT  HAYS  POWXB  TO  GORBSCT  MlBTAKSB  IN  WlLL8^  wham 

Hmy  olearly  appear  on  its  face,  or  are  made  to  clearly  i^pear  firam  a  l^giA 

eonstniction  of  its  terms.    IcL 
9.  TnrATOR'a  Iktekttok  will  Pbxtail  ovkb  Words  nr  bis  Will,  and  ii 

is  the  duty  of  all  oonrts  to  give  effisct  to  snch  intention.    Id. 
IOl  Motakbs  in  Will  abs  nwxb  to  bx  Ihtrhped,  if  a  reasonaUe  em* 

stmction  can  be  found  oat;  and  reference  to  other  parts  of  the  will  may 

be  had  in  order  to  supply  an  omission  or  explain  a  mistake.    Id, 

11.  EXAMPLB  OF  OlOBSIOH  19  WiLL  WhICH  EqUITT  WILL  SUFPLT. — ^WllSte 

*  will  shows  upon  its  face  what  property  the  testator  owned:  thai  he  in- 
tended to  dispose  of  it  sll,  and  sappoeed  that  he  had  done  so;  that  he 
had  disposed  of  it  all  exoept  one  half  of  his  land;  and  that  there  wae 
left  in  the  will  an  incomplete  danse,  omitting  to  state  the  subject  of  any 
gift^  bat  which  was  plainly  intended  to  be  the  other  moiety  of  the  land— 
a  'ooart  of  equity  will  supply  the  omission.  The  omission  is  apparent 
upon  the  face  of  the  paper,  and  eirtrinsic  evidence  isunneoeasary  to  sap- 
ply  it.    Id, 

12.  Iamitaxiov  is  Will  to  0ns  fob  Lifx  with  a  power  of  apposntmsnt  in 
favor  of  the  issue  of  his  body,  and  in  default  of  suoh  appointmen:^  te 
such  issue,  and  if  he  die  leaving  no  issue  of  his  body,  then  over, 
an  estate-tail  in  the  first  taker.    JToy  ▼.  Seaiei,  309. 

18.  In  Dxvmx  of  Lands,  Usb  of  Wobds  '*Liavino  No  Ibbob  ov 
Body  "  indicates  an  indefinite  failure  of  issue.    JjfL 

14.  WoBD  ''Issux"  IN  Will  is  primarily  word  of  limitation.    Id. 

15.  DiviBB  BT  Tbstatob  OF  Onb  Third  of  bis  Ebtaxb  to  eadi  of  his  three 
children  for  life,  with  power  of  appointment  in  favor  of  the  issae  of  his 
or  her  body,  in  default  thereof  to  said  issue,  and  in  default  of  any  issue 
to  the  heirs  of  the  testator,  directing  the  same  to  be  held  in  tmst  by  hie 
ezeoutors,  who  were  directed  to  sell  and  invest  the  property  in  real 
estate,  and  allow  the  children,  from  their  income  therefrom,  sndi  money 
for  their  support  and  education  as  they  may  think  proper,  and  also^  on 
their  attaining  the  age  of  twenty-five^  to  pay  them,  respectively,  daziiig 
their  natural  lives,  in  quarterly  installments,  the  income  of  the  said  real 
estate  for  their  respective  benefit,  would,  on  the  children's  attaining 
respectively  the  age  of  twenty-five,  create  a  complete  estate-tail  in  each, 
dear  of  the  trust,  which,  by  the  Pennsylvania  act  of  1860,  would  be  con- 
verted into  an  estate  in  f  eendmple.    Id. 

18.  If  Pbbsonal  Profbbtt  is  Bbquxathbd  upon  CoNDmoN  which,  before 
the  time  of  perf ormanoe,  becomes  impossible  to  be  performed,  the  pn^ 
erty  vests  in  the  legatee  upon  the  death  of  the  teetator,  unless  it  appears 
that  the  performance  of  the  condition  was  the  sole  motive  for  the  mak- 
ing of  the  bequest.    Nunntry  v.  Cartert  231. 

17.  Pbbsonal  Pbopbbtt  was  Bbqubathbd  to  Son  on  Gqndrion  that  he 
take  care  of  his  mother  during  her  life-time:  it  was  held  to  be  a  conditifln 
snbeequent,  and  the  title  vested  in  the  legatee,  to  be  divested  upon  his 
failure  to  take  care  of  his  mother.    It  was  a  continuing  duty.    Id. 

18L  BaquBST  of  Intbbbst  ob  Pboducb  of  Fund  to  LBOAm  or  in  Trust 
FOB  Hue,  without  any  limitation  as  to  continuance,  bequeaths  slso  the 
principaL    CVq/^  v.  SnocH^a  EaxcatOfr^  94. 

See  Ezboutobs  and  Apministbatobs;  Eskatis  of  DaaxiiBNiii 
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WTTNESSSS. 

!•  AmojioB  ov  OERTifJom  of  Dsposr  hot  "Swoobujom  n  vor  Oomr^ 

nonr  Wmnm  to  mjvpoit  it  in  an  action  bjthe  tnmforee.    Ba^mg^Jhrnd 

Socktff  ▼.  BoKilmgt  Bank,  890. 
S.  DxnirsiAiiT  mat,  if  Wnxno,  bb  Bxaiuhbd  am  Wrhms  forjplaantiffin 

an  action'  of  MebUatua  oamimptiL  Id. 
SL  BzcEPnoNs  TO  OvKRBViJif o  OF  Objxctiohs  to  CoMFBToror  OF  WninHi 

will  not  be  reviewed,  nnleas  the  reoord  ahows  that  ho  tnntifiiMl  to  aoaM 

material  faet  in  the  caaa.    8iom  t.  Darnell,  682. 

SeeBzmexs. 

WBITS  OF  ASSISTANGK 

1.  Kijutmaji  OF  Powxb  to  Gmajst  Wbit  of  AasistAiioi  Bans  n  Qauw^ 

DnoBxnoir  of  Coukt,  and  the  power  will  never  be  exereiaed  in  •  caae 

of  doabt»  nor  under  oolor  of  its  ezerciae  will  a  qneatifln  of  legal  title  be 

tried  or  decided.    Sekemk  ▼.  Oomovar,  96. 
&  Wbit  of  AasBTANCB  wnx  LnuB  a»  Wbll  whbb  Sfbcoal  Qbobb  ib  Mabb 

AJTB&  Salb  for  delivery  of  poaaeerion  aa  when  the  direetioa  for  deUvery 

of  poeaeaaion  is  indnded  in  the  decree.    Id, 
8.  Wbit  of  AasBTAircB  mat  bb  MAi>B,Hor  ohlt  AaAoranr  DBmrDAXT,  bat 

alao  againat  any  party  in  poaaeancm  vnder  him,  or  by  title  not  anperior 

tohia.    Id. 

4.  WBirOFAMIBEAirCBWILLBBGBABTBDATlHVXAHCBOFPUBaBABBBARBB 

Saiji  aa  well  aa  on  the  application  of  the  compUinant;  to  a  atrangor  to 

the  record,  whopiiTchaaeaataforeelcaiiraaal%aaweQaatoUw: 

Id. 

See  YwKBom  akd  Ybbbb^  1;  ^ 

Am.  Dmx  Vol,  LZXVm-M 
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